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SCHEDULE 


BHOWINO   IN   WHAT   VOLUMES   OF  THIS    SERIES   THE   OASES 

REPOKTKD  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


State  i«porU  u«  In  parentheses,  and  the  numbers  of  this  series  In  bold-facea  flgnrea, 

Alabama.  —  (83)  3;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  24;  (92)  25;  (9S)  30;  (94)  33;  (95)  36;  (96.  97)  38;  (98)  89;  (99) 

42. 
Arkansas.  —  (48)  3;   (49)  4;   (50)  7;   (51)  14;   (52)  20;   (53)  22;   (54)  26; 

(55)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43. 
California.  —  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (S3)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  31;  (97)  33; 

(98)  35;  (99)  37;  (100)  38;  (101)  40^  (102)  41;  (103)  42;  (104)  43. 
Colorado. —(10)  3;  (11)  7;  (12)  13;   (13)  16;   (14)  20;  (15)  22;  (16)  26; 

(17)  31;  (18)  36;  (19)  41. 
OoNNKancuT.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  26; 

(61)  29;  (62)  36;  (63)  38;  (64)  42. 
Delaware.  —(5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.)  43. 
Florida.  —  (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 

(30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43. 
Gborgia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35;  (91,  92,  93)  44. 
Idaho.  —  (2)  35. 
Illinois.- (121)  2;  (122)  3;  (123)  5;  (124)  7;   (125)  8;  (126)  9;  (127)  11 

(128)   15;    (129)    16;    (130)    17;    (131)    19;    (132)    22;    (133,    134)    23 

(135)25;    (136)29;    (137)31;    (1.38,  139)32;    (140,  141)  33;   (142)  34 

(143,   Ui,   145)  36;  (146,  147)  37;  (148)  89;  (149,  150)  41;  (151)  42 

(152)  43. 
Indiana. —(112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25;  (129)  28;  (130)  30;  (131)  31;  (132)  32;  (133)  36;  (134)  39; 

(135)41;  (136)43. 
Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20| 

(81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39:  (8(5)  41;   (87)  43. 
K:an.sa3.  —  (37)  1;  (.38)  5;  (39)  7;  (40)  10;  (41)  13';  (42)  16;  (43)  19;  (44)  21| 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37i  (52)  39; 

(53)  43.  ^ 

Kentucky.  —(83,  84)  4;   (85)  7;    (86)  9;  (87)  12;  (88)  81;  (89)  26;  (90)  89t 

(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44. 
LoiiisiAHA.  —  (39  La.  Ann.)  4;  (40  La.  Ami.)  8;  (41  La.  Ann.)  17j  (42  Lk 

Auu.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann);  32;  (45  La.  Ann.)  4a 


6  Schedule. 

Mawb.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  83;  (84)  SO;  (85)  86;  (88)  4L 
Mabtland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  8«;  (74) 

28;  (75)  32;  (76)  35;  (77)  39;  (78)  44, 
llASSACHCSK-iTS.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

21;  (152)  23;  (153)  25;  {UA)  26;  (155)  31;  (150)  32;  (157)  34;  (158)  36; 

(159)  38;  (160)  39;  (161)  42;  (162)  44. 
MiCTHiOAW.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69.  75) 

13;  (70)  14;  (71,  76)  16;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (SO)  20; 

(81,  82,  83)  21;  (81)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30; 

(92)  31;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100) 

43. 
Minnesota.  —(36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52)  38; 

(53)  39;  (54)  40;  (55)  43. 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  80;  (70)  35;  (71)  42. 
Missouri.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (103)23;  (104,105)24;  (106)27;  (107)28; 

(108,109)32;  (110,111)83;   (112)34;   (113,114)35;   (115)37;   (116, 

117)  38;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43. 
Montana.  — (9)  18;  (10)  24;  (11)  28;  (12)  33;  (1.3)  40;  (14)  43. 
NsBBASKA.  —  (22)  3;   (23,  24)  8;   (25)  13;   (26)  18;   (27)  20;   (28,  29)  26; 

(30)  27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;  (38) 

41;  (39,  40)42;  (41)43. 
Nevada.  —(19)  8;  (20)  19;  (21)  37. 
Nbw  Hampshire.  —  (64)  10;  (62)  13;  (65)  28. 
Naw  Jerset.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (60  N.  J.  L.)  7;  (&1 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;  (53  N.  J.  L.)  86;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  31;  (J4 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40; 

(56  N.  J.  L.)  44. 
N«w  York. —(107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  20;  (124,   125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (i:^, 

131)  27;  (132,  133)  28;  (134)  30;  (135)  31;  (1.S6)  32;  (137)  33;  (138)  34; 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;  (144)  43. 
North  Carolina. —(97,  98)2;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (108)  23;  (109)  26;  (110)  88;  (111)  32; 

(112)34;  (113)37;  (114)41;  (115)44. 
North  Dakota.  —  (1)  26;  (2)  33;  (3)  44. 
Ohio.  —  (45  Ohio  St.)  4;  (40  Ohio  St.)  16;  (47  Ohio  St)  81;  (48  Ohio  St.)  89; 

(49  Oliio  St.)  34;  (50  Ohio  St.)  40. 
Oregon. —(15)  3;  (16)   8;   (17)  11;   (18)  17;  (19)  80;  (20)  88;  (21)  88; 

(22)  29;  (23)  37;  (24)  41;  (25)  42. 
Pbnnsylvania.  —  (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa,  St.)  15;  (130,  131  Pa.  St)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  13G  Pa.  St)  20;  (137,  138  Pa.  St)  21; 

(139,  140,  141  Pa.  St)  23;  (142,  143  Pa.  St)  24;  (144,  145  Pa.  St)  27; 

(146  Pa.  St)  28;  (147,  150  Pa.  St)  30;  (151  Pa.  St)  31;  (148  Pa.  St) 

88;  (149,  152,  153  Pa.  St)  84;  (154,  155  Pa.  St)  35;  (156  Pa.  St)  36; 

(1.57  Pa.  St)  87;  (158  Pa.  St)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40; 

(161  Pa.  St)  41;  (162 Pa.  St)  42;  (163  Pa.  St) 48;  (164,166  P«-  St)  44. 
Rhodx  Island.  —  (16)  8;  (16)  27;  (17)  3& 


Schedule.  T 

Sooth  Carouki.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17j  (Si)  Bft; 

(34)  87;  (35)  88;  (3d)  81;  (37)  34;  (38)  37;  (39)  89;  (40)  48;  (41)  44. 
South  Dakota.  —(1)  36;  (2)  39;  (3)  44. 
TiNNEasKK.— (85)  4;   (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  86;  (91)  80; 

(92)  36;  (93)  42. 
Tma3.— (68)  8;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  82;  (79)  23;  (29  Tex.  App.)  25;  (80.  81)  26;  (82)  27; 

(30  Tex.  App.)  88;  (83)  89;  (84)  81;  (85)  34;  (31  Tex.   Cr.  Rep.)  37; 

(86;  32  Tex.  Cr.  Rep.)  40. 
Vbrmont.  —  (60)  6;  (61)  15;  (62)  88;  (63)  85;  (64)  33;  (65)  36;  (66)  44. 
VmoiNiA.  —(82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

87;  (90)  44.  ^ 

Washington.— (1)  88;   (2)  86;   (3)  88;  (4)  81;  (5)  84;  (6)  86;  (7)  88; 

(8)  40;  (9)  43. 
West  Virginia.  —  (29)  6j   (30)  8;   (31)18;   (32,83)86;  (34)86;  (35)89; 

(36)  32;  (37)  38. 
Wisconsin.  —(69)  2;  (70,  71)  6;  (72)  7;  (73)  9;  (74,  75)  17;  (76,  77)  80;  (78» 

83;  (79)  84;  (80)  87;  (81)  89;  (82)  83;  (83)  36;  (84)  86;  (86,  86)  89} 

(87)  41;  (88)  4a 
Wtomuio.  — (3)81. 
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City  op  Atlanta  v.  Warnook. 

[91  Gkorgia.  210.] 

Municipal  Corporations— Injunci'ion  Against  Nuisanob  Maintainbd 
BT. — Although  a  municipal  corporation  is  by  statute  invested  with  plen* 
ary  powers  ov«r  its  streets,  sewers,  drainage,  and  sanitation,  it  may  be 
restrained  by  injunction  from  maintaining  a  nuisance  dangerous  to  life 
and  health,  consisting  of  manholes  emitting  large  quantities  of  poisonoas 
gases  from  a  sewer  in  a  public  street  adjoining  private  residences.  And 
this,  although  the  nuisance  does  not  result  from  any  defect  inherent  in 
the  sewer  system,  but  is  due  to  defective  execution  in  failing  to  adapt 
the  system  properly  to  the  steep  grade  of  the  street  in  which  the  man-^ 
holes  are  located. 

Injunctiom  Against  Nuisancb  —  When  Sufficiently  Dbfinitb. — An 
order  granting  an  injunction  restraining  a  city  from  maintaining  a 
nuisance,  and  "from  continuing  said  manholes  in  such  condition  as  to 
allow  the  escape  of  noxious  gases,"  is  sufficiently  definite  and  specific, 
provided  the  pleadings  and  evidence  show  with  reasonable  certainty 
what  manholes  are  designated  in  the  order. 

Petition  for  an  injunction  against  the  city  of  Atlanta  to 
restrain  it  from  maintaining  two  open  manholes  with  per- 
forated tops  opening  into  a  large  sewer  in  a  public  street 
within  a  few  feet  of  petitioner's  property,  and  allowing  the 
escape  of  large  quantities  of  foul,  offensive,  and  dangerous 
sewer  gas  from  the  sewer,  thus  creating  a  nuisance  and  a 
constant  menace  to  the  health,  and  great  annoyance  to  the 
comfort  of  the  petitioner  and  other  occupants  of  her  premises. 
The  petition  prayed  for  an  injunction  restraining  the  city  of 
Atlanta  from  keeping  the  mouths  of  said  manholes  open,  and 
from  continuing  such  nuisance  in  front  of  petitioner's  prem- 
ises.    The   city  sought  to  defend   on  the  ground  that  its 
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aystem  of  aewerage  was  constructed  under  the  plan  and 
direction  of  an  eminent  civil  engineer,  and  that  "  the  plan  of 
ventilating  main  sewers  through  perforated  covers  to  man- 
lioles  at  street  crossings,  and  at  substantially  regular  dis- 
tances between  such  crossings,  is  an  integral  and  necessary  part 
of  the  sewer  system  so  advised  and  adopted,  and  since  con- 
formed to  in  the  construction  and  operation  of  sewers."  The 
trial  court  ordered  an  injunction  to  issue,  and  the  defendant 
■appealed. 

J.  B.  Goodwin  and  J.  A,  Andersony  for  the  plaintiff  in  error. 

Mall  &  Hammond,  for  the  defendant  in  error. 

***  Bleckley,  C.  J.  1.  There  was  evidence  indicating  that 
the  system  of  sewerage  adopted  by  the  city  was  a  good  and 
€afe  one,  and  that  the  nuisance  complained  of,  or  its  danger- 
ous character,  did  not  result  from  any  defect  inherent  in  the 
system  itself,  but  was  due  to  defective  execution  in  failing  to 
adapt  the  system  properly  to  the  steep  grade  of  the  street  in 
which  this  particular  unwholesome  sewer  was  constructed 
and  is  maintained.  There  was  ample  evidence  that  poison- 
ous gases  in  large  quantities  were  emitted  through  the  raan- 
Iholes  in  this  sewer,  which  were  dangerous  to  health  and  life, 
and  thiit  the  plaintiff,  whose  residence  was  on  adjacent  prem- 
ises, was  subjected  to  special  injury  and  annoyance  thereby. 
If  such  a  nuisance  owed  its  origin  not  to  the  general  system 
of  which  this  sewer  was  a  part,  but  to  a  defective  execution 
of  the  same  at  this  particular  place,  there  can  be  **•  no 
<ioubt  of  the  power  to  restrain  the  city  from  continuing  the 
nuisance,  notwithstanding  the  municipal  government  is  by 
statute  invested  with  plenary  powers  over  streets,  sewers, 
<irainage  and  sanitation.  Whether  a  nuisance  attributable 
to  a  mistaken  exercise  of  the  legislative  power  of  the  city  in 
adopting  an  unsafe  or  unwholesome  system  of  sewerage  might 
Ibe  the  subject  matter  of  injunction  is  a  question  on  which 
-no  decisive  opinion  need  be  expressed — the  strong  probabil- 
ity being  that  the  nuisance  now  under  consideration  had  a 
«difierent  origin. 

2.  In  granting  the  temporary  injunction  restraining  the  city 
■•'from  continuing  said  manholes  in  such  condition  as  to  al- 
low the  escape  of  noxious  gases,"  the  presiding  judge  did  not 
abuse  his  discretion;  and  the  terms  of  the  order  were  suffi- 
ciently definite  and  specific,  construing  them  in  the  light  of 
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the  pleadings  and  the  evidence.  The  city  officials,  if  they 
honestly  and  conscientiously  endeavor  to  comply  with  the 
injunction,  will  have  no  real  difficulty  in  ascertaining  to  a 
reasonable  certainty  what  manholes  they  are  to  deal  with, 
and  what  gases  are  to  be  kept  from  escaping  through  the 
same.  Any  afifected  ignorance  on  this  subject  is  not  to  be 
anticipated. 

Judgment  affirmed.  _^_ 

Injunctions  Against  Ncisancss:  See  the  extended  note  to  Orighton  t. 
Dahmer,  36  Am.  St.  Rep.  673. 

MdNIOIPAL  CoBFORATIONS — LlABILITT   TOR    CRKATINa   OR   MAINTAININa 

Nuisances. — This  subject  ia  fully  discussed  in  the  extended  notes  to  Fori 
Worth  V.  Cratoford,  15  Am.  St.  Rep.  845;  Qoddard  v.  Inhabitants,  30  Am. 
St  Rep.  397,  and  ChaUclfy  v.  City  of  Richmond,  29  Am.  St.  Rep.  741. 


Slater  v.  Kimbro 

[91  Georgia,  217.] 

Malicious  Prosecution  or  Civil  Action.— One  who  having  by  written 
contract  leased  premises  for  one  year,  with  the  privilege  of  renewal  for 
two  years  longer,  sues  out,  at  the  expiration  of  the  first  year,  without 
fault  of  the  tenant,  a  summary  statutory  process,  maliciously  and 
without  probable  cause,  to  dispossess  the  tenant,  as  a  tenant  at  will 
holding  over,  is  liable  in  an  action  for  malicious  prosecution  for  any 
special  damages  suflfered  by  the  tenant  thereby. 

Damages  »or  Malicious  Use  of  Process. — A  landlord  maliciously  suing 
out  summary  statutory  process  to  dispossess  a  tenant  rightfully  in  pos- 
session and  using  the  premises  as  a  boarding-house,  is  liable  to  the  ten- 
ant  for  damages  caused  by  the  loss  of  boarders,  and  for  trouble  and 
expense,  including  counsel  fees,  incurred  in  giving  bond  and  security  to 
prevent  eviction  from  the  premises,  under  the  malicious  process. 

Action  to  recover  damages  for  the  malicious  suing  out  of 
a  warrant  of  eviction.  The  defendants  rented  the  plaintiff  a 
house  and  premises  under  a  written  contract  of  lease,  provid- 
ing for  a  rental  for  one  year,  with  the  privilege  to  plaintiff  to 
renew  the  lease  for  two  years  longer,  at  an  agreed  monthly 
rate.  On  the  expiration  of  the  first  year  the  defendants  ma- 
liciously sued  out  a  dispossessory  warrant,  seeking  to  sum- 
marily evict  the  plaintiff  from  the  premises  as  a  tenant  at 
will  or  suflFerance.  Plaintiff  was  required  to  give  bond  and 
security  to  retain  possession  of  the  premises.  When  this 
bond  was  given  defendants  dismissed  their  possessory  war- 
rant, and  plaintiff  thereupon  brought  this  action.     A  demur- 
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rer  to  the  declaration  was  sustained  by  the  trial  court,  and 
the  plaintifif  appealed. 

P,  L,  Mynatt  &  Son,  for  the  plaintiflf. 

W.  B.  Farley  and  Arnold  &  Arnold,  for  the  defendants. 

•*•  Bleckley,  C.  J.  1.  The  declaration  is  good  in  sub- 
stance. It  sets  forth  a  substantial  cause  of  action.  The 
plaintiff  being  in  possession  of  the  premises  under  a  written 
contract  for  one  year,  "  with  privilege  of  two  years  longer 
at  same  agreed  rate,"  she  was  not  subject  to  rightful  expul- 
sion at  the  end  of  tlie  first  year  as  a  tenant  at  will  holding 
over.  She  was  not  a  tenant  at  will,  and  was  not  holding 
over,  unless  she  had  relinquished  or  forfeited  the  "  privilege 
of  two  years  longer  at  the  same  agreed  rate,"  and  this,  so  far 
as  appears,  she  had  not  done.  On  the  contrary,  by  remain- 
ing in  possession  after  the  year  expired,  she  signified  her  in- 
tention to  avail  herself  of  the  longer  term  provided  for  by  the 
contract,  and,  if  an  express  renewal  was  contemplated  (which, 
under  the  words  of  the  writing,  seems  improbable),  some  de- 
mand to  execute  a  renewal  contract  should  have  been  made 
upon  her.  It  seems  to  us  that  merely  continuing  to  occupy 
would  spread  the  original  contract  over  the  two  additional 
years,  just  as  it  had  previously  covered  the  first  year's  occu- 
pancy, and  that  any  further  express  contract  on  the  subject 
would  be  needless.  The  monthly  rent  was  not  payable  in 
advance,  and  there  was  no  hint  in  the  declaration  that  the 
plaintiff  was  in  any  fault  or  default  whatsoever.  The  year 
did  not  expire  until  the  1st  of  October,  and  the  warrant  to 
dispossess  her  was  sued  out  the  next  day.  The  want  of  prob- 
able cause  is  manifest,  and  malice  on  the  part  of  the  defend- 
ants is  distinctly  alleged.  Though  the  warrant  was  not 
executed  by  eviction,  if  the  suing  of  it  out  maliciously  and 
•**  without  probable  cause,  and  the  attempt  to  execute  it  by 
eviction,  occasioned  special  damage  to  the  plaintiff,  she  can 
recover.  The  warrant  was  aimed  at  her  possession,  and 
would  have  deprived  her  of  it  had  she  not  given  the  bond  and 
security  required  by  section  4079  of  the  code.  It  failed  to 
expel  her  from  the  premises,  but  it  brought  her  possession 
into  imminent  peril,  and  forced  her  to  give  bond  and  secu- 
rity as  the  price  of  preserving  it.  Had  she  not  paid  this 
price  she  would  have  been  expelled,  and  the  groundless  and 
malicious  proceeding  would  have  been  triumphant.     It  did 
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triumph  so  far  as  forcing  her  into  making  a  bond  and  pro« 
curing  sureties  to  join  with  her  in  its  execution  was  con- 
cerned. Had  she  failed  to  avail  herself  of  this  alternative, 
and  if  she  had  been  turned  out  of  possession  in  consequence, 
no  one  can  doubt  that  she  would  have  had  a  cause  of  action 
for  the  special  damage  occasioned  thereby,  the  warrant  hav- 
ing been  voluntarily  dismissed  by  those  who  procured  it  to 
be  issued.  Doubtless  the  course  she  took  lessened  her  dam- 
ages, and  was  therefore  favorable  to  her  persecutors.  Shall 
she  recover  nothing,  because  she  rendered  their  unfounded 
and  malicious  proceeding  as  harmless  to  herself,  and  conse- 
quently to  them,  as  possible,  instead  of  leaving  it  to  work  all 
the  mischief  which  they  intended  ?  The  dismissal  of  the 
warrant  after  it  had  coerced  the  plaintiff  to  give  bond  and 
security  terminated  the  proceeding;  consequently  the  pres- 
ent action  was  not  prematurely  brought. 

2.  The  declaration  alleges  that  the  premises  were  occupied 
and  used  by  the  plaintiff  as  a  boarding-house,  and  that  a  loss 
of  boarders  was  occasioned  by  suing  out  the  malicious  pro- 
cess. Such  would  be  the  natural  and  proximate  effect  of 
thus  menacing  the  plaintiff's  possession.  It  might  be  expected 
that  boarders  would  drop  out  when  they  ascertained  that 
their  landlady  was  about  to  be  expelled,  and  that  persons 
who  might  have  become  boarders  would  be  deterred  from  so 
doing.  **'  This  interference  with  her  business  as  a  board- 
ing-house keeper  might  well  cause  her  special  damage,  and 
the  declaration  alleges  that  it  did  so  in  fact.  If  she  incurred 
trouble  and  expense,  including  counsel  fees,  in  giving  bond 
and  security  to  prevent  expulsion,  tliis  also  would  be  special 
damage.  The  declaration  is  loose  and  vague  as  to  some  of 
these  matters,  and  needs  amendment  in  order  to  give  it  full 
certainty;  but,  as  we  have  already  said,  it  sets  forth  a  cause 
of  action  in  substance.  This  being  so,  it  was  error  to  dismiss 
the  action  on  motion  or  on  general  demurrer. 

Judgment  reversed.  

MALicioas  Proskcution  of  Civil  Action  — When  Dahaoes  mat  bi 
Recovered  for. — For  the  malicious  prosecution  of  a  civil  action  without 
probable  cause  an  action  will  lie:  O'Neill  v.  Johnson,  53  Minn.  439;  39  Am. 
St.  Rep.  615,  and  note,  with  the  cases  collected.  See,  further,  the  extended 
Botes  to  MeCardiev.  McOinley,  44  Am.  Rep.  346.  and  Williamt  r.  Hunter,  14 
Am.  Deo.  699. 
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HomoiDK— Ktlltvo  Paramour,  Whkn  Murdbr. — The  aot  of  a  hasband 
Id  going  into  a  field  where  a  man  is  at  work  and  killing  him,  because  ha 
has  committed  adultery  with  the  slayer's  wife,  when  there  is  no  neces- 
sity for  the  killing  to  prevent  a  future  act  of  adultery,  is  murder,  and 
not  justifiable  homicide. 

HoMioiOB— Sblf-defensk. — Rbasonablb  Fbab  as  a  defense  has  no  appli« 
cation  to  any  homicide  if  the  danger  apprehended  is  not  urgent  and 
pressing,  or  apparently  so,  at  the  time  of  the  killing. 

Homicide — Instrpctions. — In  a  murder  case  a  request  to  chftrge  the  jury 
which  has  no  application  either  to  the  evidence  or  to  the  prisoner's 
statement,  is  properly  refused. 

Homicide— Instructions  as  to  Involuntary  Manslauohter. — If,  on  a 
trial  for  murder,  no  evidence  is  introduced  indicating  that  the  killing 
was  involuntary,  and  no  charge  is  requested  on  that  subject,  involun- 
tary  manslaughter  is  not  in  issue,  and  should  not  be  referred  to  in 
charging  the  jury,  even  though  such  a  theory  is  indirectly  suggested  by 
the  statement  made  by  the  accused. 

Homicide — Nbw  Trial — Erroneous  Instruction. — If,  on  a  trial  for  mur» 
der,  a  witness  for  the  prosecution  is  impeached  by  proof  of  contradictory 
statements,  as  well  as  by  proof  of  bad  character,  the  omission,  by  in* 
advertence,  in  charging  on  the  subject  of  the  impeachment  of  witnesses, 
to  mention  impeachment  by  contradictory  statements,  is  not  a  ground 
for  a  new  trial,  especially  if  the  attention  of  the  court  was  not  called  to 
the  omission. 

Homicide— Instructions— Charge  as  to  Law  and  Facts. — A  charge 
given  by  the  court  to  the  jury  in  a  murder  case,  that  the  jury  is  to 
pass  upon  the  law  and  facts  both,  apply  the  facts  to  the  law  as  given 
by  the  court,  and  from  both  together  return  a  veidict  of  guilty  or  not 
guilty  upon  the  issues  submitted,  is  not  rendered  erroneous  by  adding; 
"  The  law  of  the  case  I  am  responsible  for.  It  is  made  my  duty  to  in- 
struct the  jury  properly  as  to  the  legal  principles  applicable  to  this  case, 
and  you  are  bound  to  take  the  law  of  the  case  from  me,  jnst  as  I  am 
bound  to  absolutely  refrain  from  suggesting  or  intimating  any  opinion 
at  all  about  the  evidence.    The  one  is  your  domain;  the  other  is  mine."  • 

Homicide — Doubt  to  Reduce  Grade  of  Crime. — It  is  not  when  the  jury 
has  any  doubt,  but  only  when  it  has  a  reasonable  doubt  as  to  which 
grade  of  homicide  the  accused  has  committed,  that  he  should  be  given 
the  benefit  of  the  doubt,  and  found  guilty  of  the  lesser  grade. 

Indictment  and  conviction  of  murder.  At  the  trial  the 
court  refused  to  charge  the  jury  that:  "If  you  believe  from 
the  evidence  that,  when  the  prisoner  came  upon  the  deceased, 
upon  the  sight  of  him  he  became  so  enraged  at  the  thought 
of  past  or  attempted  wrongs  upon  his  wife  or  family  that 
reason  was  dethroned  by  passion,  and,  carried  away  by  such 
passion  and  not  in  a  spirit  of  revenge,  that  the  defendant 
under  such  influences  killed  the  deceased,  such  killing  could 
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not  be  of  a  higher  grade  than  manslaughter."  The  court 
when  charging  the  jury  on  the  subject  of  taking  the  law 
from  the  court  and  applying  it  to  the  facts  in  the  case,  added 
the  words  which  appear  in  quotation  marks  in  the  sixth  para.— 
graph  of  the  syllabus  above. 

R.  Ellis  and  E.  A.  Cohen,  for  the  plaintiff  in  error. 

J.  M.  Terrell,  attorney  general,  and  W.  H,  Felton,  Jr.,  solicitor 
general,  for  the  state, 

*"  Bleckley,  C.  J.  1.  There  is  no  law  of  this  state,  or  of 
any  other  state  or  country  of  which  we  have  ever  heard^ 
which  will  justify  a  husband  in  going  into  a  field  where  at 
nian  is  at  work  and  killing  him  because  he  has  committed 
adultery  with  the  slayer's  wife.  To  do  such  an  act  is  mur- 
der absolute  and  unqualified.  It  is  taking  the  law  in  one'» 
own  hands  and  punishing  a  man  with  death  for  a  past  trans- 
gression. This  is  contrary  to  all  principle  of  law  and  the- 
ad ministration  of  law.  Under  the  facts  of  this  case  therfr 
was  no  necessity  for  the  killing  to  prevent  a  future  act  ofe" 
adultery  between  the  slain  man  and  the  slayer's  wife.  No 
such  act  was  in  progress,  or  could  have  been  in  progress,  for 
the  parties  were  separated  by  such  distance  that  the  act  wa» 
impossible.  The  doctrine  of  reasonable  fear  as  a  defense  has 
no  application  to  any  homicide  where  the  danger  appre- 
hended is  not  urgent  and  pressing,  or  apparently  so,  at  th& 
time  of  the  killing. 

2.  The  request  to  charge  the  jury  touching  the  prisoner's, 
excitement  to  such  an  extent  that  his  reason  was  dethroned 
by  passion,  and  he  was  carried  away  by  the  passion,  had  no- 
application  either  to  the  evidence  or  to  the  prisoner's  state- 
ment. Without  considering  other  objections  to  it,  this  was- 
sufficient  to  render  it  an  improper  charge  to  submit  to  thet- 
jury.  In  his  statement  the  prisoner  did  not  pretend  or  pro- 
fess to  have  acted  under  any  such  influence,  and  there  wa»^ 
no  evidence  giving  the  slightest  color  to  such  a  theory. 

3.  Nor  was  there  any  evidence  to  indicate  that  the  killing; 
was  not  voluntary,  and  no  charge  was  requested  on  the 
subject  of  involuntary  manslaughter.  It  was  not  an  issue  in 
the  case,  and  the  court  was  right  in  making  no  allusion  to» 
it  in  his  charge  to  the  jury.  If  the  indirect  suggestion  bear- 
ing that  way  in  the  prisoner's  statement  was  any  ground  for" 
such  a   charge,  an   express  *'"*  request  should   have   beea- 
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made  to  give  the  charge.  On  the  subject  of  conflict  of  evi- 
dence and  credit  of  witnesses  the  charge  was  full  and  cor- 
rect. Apparently,  by  inadvertence  there  was  an  omission, 
in  charging  on  the  subject  of  impeaching  witnesses,  to  men- 
tion impeachment  by  contradictory  statements.  There  was 
evidence  tending  to  impeach  one  of  the  state's  witnesses  by 
that  means  as  well  as  by  proof  of  bud  character.  The  atten- 
tion of  the  court  was  not  called  to  the  omission,  although  in 
the  nature  of  things  counsel  must  have  known  that  it  was 
most  probably  made  by  inadvertence.  We  think  this  mere 
slip  is  no  cause  for  a  new  trial. 

5.  On  the  subject  of  taking  the  law  from  the  court  and 
applying  that  law  to  the  facts  of  the  case,  the  charge  was 
not  in  conflict  with  what  has  become  the  settled  meaning  of 
the  rule  that  the  jury  are  judges  of  the  law  as  well  as  of  the 
facts.  The  organ  for  acquainting  them  with  the  law  is  the 
court  and  when  they  thus  ascertain  it  they  are  to  apply  it 
to  the  evidence,  and  from  both  together  make  up  a  verdict 
of  guilty  or  not  guilty  upon  the  issues  submitted.  By  say- 
ing "  the  one  is  your  domain — the  other  is  mine,"  the  court 
did  not  exclude,  nor  mean  to  exclude,  the  jury  from  dealing 
with  law  after  he  had  expounded  it  to  them,  for  the  very 
object  of  instructing  them  upon  it  was  to  enable  them  to  use 
it  in  applying  it  to  the  facts  of  the  case  and  arriving  at  their 
verdict. 

6.  It  is  not  a  correct  proposition  of  law  that  if  the  jury 
have  any  doubt,  but  only  if  they  have  any  reasonable  doubt, 
as  to  which  grade  of  homicide  the  accused  has  committed, 
they  should  give  him  the  benefit  of  the  doubt,  and  find  him 
guilty  of  the  lesser  grade.  They  can  find  the  higher  grade, 
not  alone  where  they  are  convinced  beyond  all  doubt,  but 
where  they  entertain  no  reasonable  doubt  of  that  being  the 
real  grade  of  the  offense. 

*'*     7.  If  evidence  can  manifest  guilt  of  the  crime  of  mur- 
der, the  evidence  does  so  in  this  case.     It  certainly  does  not 
shut  out  sympathy  for  this  unfortunate  man,  but  it  manifests 
fully  his  guilt  under  the  law.     There  was  no  brr«.r  in  deny- 
ing a  new  trial. 

Judgment  affirmed.  

In  the  case  of  Farmer  ▼.  State,  91  Ga.  720,  it  waa  decided,  on  the  anthor* 
ity  of  the  principal  case,  that  it  ia  only  when  there  is  an  absolute  necessity 
that  the  killing  of  a  human  being  be  perpetrated  to  prevent  adultery  of  th« 
victim  with  the  slayer's  wife,  that  the  homicide  is  justifiable,  and  that  th« 
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killing  of  a  person  because  of  a  past  attempt  by  him  to  debanoh  tiie  slayer's 
wife  is  not  justifiable  homicide. 

Homicide— Killing  Paramour,  Whbw  Murdib. — Where  adulterona 
intercourse  has  taken  place  for  a  long  series  of  years  with  the  full  kuowl* 
edge  of  a  son,  who  slays  his  mother's  paramour  in  revenge,  the  adultery  la 
no  justification:  State  y.  Herrell,  97  Mo.  105;  10  Am.  St.  Rep.  289,  and 
note.  It  is  murder  for  a  husband  to  kill  one  who  has  previously  committed 
adultery  with  his  wife,  and  who,  the  prisoner  believed  at  the  time  of  the 
kiliiug,  is  accompauyiag  his  wife  for  the  purpose  of  committing  adultery: 
Hiate  V.  Samuel,  3  Joues,  74;  64  Am.  Deo.  696,  and  note.  See  the  ex* 
tended  note  to  Price  v.  State,  51  Am.  Rep.  328-330. 

Homicide— Self- DKFKNSK— What  is. — Self-defense  is  the  resistance  of 
force,  or  seriously  threatened  force,  either  actually  pending  or  reasonably 
apparent,  by  force  sufficient  to  repel  the  actual  or  apparent  danger  and  no 
more:  Sprinofield  v.  State,  96  Ala.  SI;  38  Am.  St.  Rep.  85,  and  note.  Life 
may  be  lawfully  taken  in  self-defense,  but  it  must  appear  that  he  who 
takes  it  was  in  imminent  danger  of  death  or  great  bodily  harm,  and  that 
no  other  way  of  escape  from  the  danger  was  open  to  him:  Commonwealth  v. 
Breyeaaee,  160  Pa.  St.  451;  40  Am.  St.  Rep.  729,  and  note,  with  the  cases 
collected.     See  further  the  note  to  Askew  v.  State,  33  Am.  St.  Rep.  87. 

Trial. — Jury  as  Judges  of  Law  and  Faot  in  Criminal  Cases:  See  the 
extended  note  to  State  v.  Whitmore,  42  Am.  St.  Rep.  291.  The  jujry  in  a 
case  of  homicide  are  the  judges  both  of  the  law  and  the  facts,  and  no  law 
which  they  are  entitled  to  consider  should  be  withheld  from  them  by  the 
court  in  its  charge:  Keener  v.  State,  18  Ga.  194;  63  Am.  Deo.  269,  and  note. 
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Rats — Assault  with  Intent  to  Commit.— One  who,  under  the  excitement 
of  lust  and  with  intention  of  gratifying  it  by  force,  enters  the  bedroom 
of  a  woman  near  midnight,  and  gets  upon  the  bed  in  which  she  ia 
sleeping  for  the  purpose  of  ravishing  her,  commits  an  assault  with 
intent  to  commit  rape,  though  he  does  not  actually  touch  her,  or 
touches  her  casually  and  incidently  only  as  she  escapes. 

Rafb — Atfempt  to  Commit — Evidence. — On  the  trial  of  a  person  for  an 
assault  with  intent  to  commit  rape,  social  customs  founded  on  race 
differences  and  the  fact  that  the  accused  is  a  negro  and  the  woman  a 
white  person  may  be  taken  into  consideration  by  the  jury  in  determin* 
ing  the  intent  of  the  accused.  It  is  legitimate  for  the  jury  to  note  any 
departure  from  the  customary  modes  of  visiting  involved  in  the  nocturnal 
entrance  by  a  negro  into  the  bedroom  of  a  white  woman  during  the 
hours  devoted  to  sleep,  when  there  is  nothing  to  show  that  the  woman 
was  not  virtuous,  or  that  she  held  out  any  encouragement  to  such  no* 
gro  or  amy  other  person  to  enter  her  bedroom  for  illicit  intercourse. 

New  Trial — Evidence  to  Support  Verdict. — Although  the  evidence  is 
barely  sufficient  to  uphold  the  verdict,  no  error  is  committed  by  re« 
fusing  to  grant  a  new  trial  on  the  ground  of  the  insufficiency  of  the  eri< 
deuce  to  sustain  the  verdict. 
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Indictment  for  and  conviction  of  an  assault  with  intent  to 
rape,  and  an  api)eal  from  an  order  denying  a  new  trial.  The 
accused  went  to  the  home  of  one  Hopson  on  an  errand,  fin- 
ished it,  and  started  away.  Hopson  and  family  retired  to 
bed,  his  daughter,  Alice,  sleeping  in  a  room  adjoining  his. 
About  12  o'clock  at  night  Alice  was  awakened  by  the  ac* 
cused  calling  her  by  name,  and  found  him  sitting  on  the 
foot  of  her  bed.  She  called  her  father,  and  sprang  from 
the  bed,  and  the  defendant  followed  her,  touching  or  catch- 
ing hold  of  her  foot.  Her  father  responded  to  her  call,  and 
as  he  came  into  the  room  the  accused  escaped.  The  court 
instructed  the  jury  in  relation  to  the  accused  as  follows: 
It  is  not  necessary  for  the  state  to  show  you  that  he  ex- 
pressed in  so  many  words  any  such  intention,  to  enable 
you  to  arrive  at  the  fact  that  he  did  so  intend.  The  inten- 
tion may  be  gathered  from  the  circumstances  of  the  case 
as  proved  before  you,  and  the  conditions,  race,  and  conduct 
of  the  parties.  The  reasonable  experience  of  upright  and  in- 
telligent jurors  of  the  subject  before  them  should  be  taken  in 
consideration,  to  enable  the  jury  to  determine  what  was  the 
intention  of  the  party,  the  defendant.  Verdicts  of  juries  are 
reached  by  the  jury  reasoning  and  discussing  the  evidence 
by  regular  steps;  you  take  in  consideration  some  essential 
fact  of  the  case,  some  essential  requisite  of  the  crime,  and 
you  discuss  that  from  the  evidence,  and  you  con)e  to  a  con- 
clusion on  that;  you  will  take  up  every  other  essential  ele- 
ment of  the  offense,  and  consider  them  in  the  same  way. 
For  instance,  in  considering  this  case,  one  of  the  essential 
elements  is.  Was  it  the  defendant  that  was  there?  You  see 
how  unnecessary  it  would  be  to  go  into  the  other  features  of 
the  case,  unless  you  come  to  the  conclusion  that  it  was  the 
defendant  that  was  there.  If  it  was  not  the  defendant  there, 
it  would  not  be  necessary  to  go  further  into  the  discussion  of 
the  case,  because  it  would  not  matter  what  was  done  if  the 
defendant  was  n't  there,  and  you  should  find  him  not  guilty. 
Because,  if  the  defendant  did  not  do  it,  he  is  not  con- 
cerned, and  you  could  not  find  him  guilty.  So  that  should 
be  one  part  of  the  offense  you  should  discuss  first,  whether 
the  defendant  was  there  or  not.  In  doing  so  you  will  take 
into  consideration  all  the  evidence  in  the  case.  The  pre- 
sumption of  law  always  is  in  favor  of  testimony;  the  law 
presumes  that  witnesses  will  speak  the  truth;  that  whatever 
they  speak  is  the  truth,  unless  something  appears  in  the  tes- 
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timony  to  the  contrary.  The  natural  presumption  of  law  is 
that  witnesses  speak  the  truth.  So,  in  determining  the  ques- 
tion whether  he  was  there  or  not,  you  will  see  what  the  evi- 
dence was.  See  whether  or  not  one  or  more  of  the  witnesses 
saw  the  defendant  there;  whether  or  not  they  recognized 
him;  whether  or  not  they  heard  his  voice;  whether  or  not 
they  recognized  tliat;  how  well  acquainted  they  were  with  his 
voice;  how  close  they  were;  how  well  acquainted  they  were 
with  his  appearance,  shape,  form,  size,  and  his  voice;  and  as 
reasonable  men,  from  all  the  evidence,  determine  whether 
or  not  you  believe  from  all  the  evidence,  beyond  a  reasonable 
doubt,  whether  the  defendant  was  there  or  not.  If  you  have 
a  reasonable  doubt  as  to  whether  it  was  the  defendant  that 
was  there,  after  considering  the  testimony,  you  will  find  your 
verdict  in  fu  vor  of  the  defendant  at  once.  If  you  should  come 
to  the  conclusion,  beyond  a  reasonable  doubt,  that  the  de- 
fendant was  there,  you  will  then  discuss  other  questions  in 
the  case;  you  will  take  the  evidence  of  his  conduct  on  that 
occasion;  see  what  he  done,  and  then  see  with  what  intent 
he  done  it.  If  you  believe  that  the  defendant  went  into  the 
room  where  the  young  girl  was,  and  called  her  name  twice, 
and  sat  down  upon  the  bed  where  she  was  sleeping,  and 
caught  hold  of  her  foot  or  touched  it,  you  can  ga'ther  from 
these  facts  what  the  intention  was.  You  have  the  right  to 
consider  who  the  parties  were;  consider  whether  one  was  a 
black  per.son  and  the  other  a  white  person.  You  have  a 
perfect  right  to  take  into  consideration  the  diHerence  in  the 
races,  so  as  to  see  what  the  intention  of  the  parties  was.  To 
illustrate  how  necessary  that  would  be  for  you  to  consider, 
suppose  it  had  been  her  father  that  walked  in  there  and 
called  her  twice  and  caught  or  touched  her  foot,  from  these 
circumstances  what  would  you  have  inferred  his  intention 
to  be?  The  necessary  and  most  reasonable  inference  would 
be  that  he  went  and  woke  up  the  child  to  tell  her  something. 
It  would  be  an  unreasonable  inference  that  he  went  there  to 
commit  rape  upon  his  young  daughter.  Therefore,  I  say 
you  have  the  right  to  consider  who  the  parties  were,  what 
could  have  been  his  intent;  as  reasonable  men,  knowing 
the  customs  of  society  in  this  country,  and  the  contact  of 
the  races  in  this  country,  you  have  the  right  to  inquire  in 
your  minds  what  his  business  could  have  been.  It  is  in- 
sisted by  defendant's  counsel  that  it  might  have  been  to 
have  some  other  business,  some  little  private  chat,  perhaps 
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to  entertain  her  while  in  her  bedroom  in  bed  and  in  her 
nightclotlies,  and  he  with  his  clothes  on,  one  a  black  man 
and  the  other  a  white  girl.  Look,  therefore,  into  the  customs 
of  society,  and  see  whether  that  is  customary  in  this  country, 
for  a  black  man  to  go  in  a  white  girl's  room  to  have  a  little 
chat  at  12  o'clock  at  night,  she  in  her  bed  with  her  night- 
clothes  on,  and  he  dressed.  You  have  the  right  to  look  to 
the  customs  of  the  country,  what  contact  the  two  races 
usually  have  with  each  other,  in  arriving  at  the  intent  of  the 
defendant  in  going  to  the  girl's  room,  if  you  should  believe 
he  went  there.  If  you  conclude  from  the  customs  of  the 
country  and  the  contact  of  the  two  races,  it  is  customary  for 
black  men  of  this  defendant's  age  and  size  to  visit  white 
girls,  and  you  think  it  reasonable  that  he  should  have  gone 
into  the  bedroom  of  a  girl  of  her  age  and  size  for  the  purpose 
of  having  a  pleasant  chat,  you  should  find  the  defendant  not 
guilty,  because  that  would  be  no  crime,  if  that  was  the  reason 
he  went  there.  It  is  insisted  by  the  defendant's  counsel  that 
he  went  there  to  have  sexual  intercourse  with  the  little  girl, 
and  with  the  consent  of  the  little  girl.  Look  into  that  care- 
fully and  see  whether  or  not  that  is  the  true  version  of 
this  case;  take  all  of  the  circumstances  into  consideration. 
If  you  believe  from  the  circumstances  and  evidence  that 
it  was  his  intention  to  have  intercourse  with  the  girl  by 
her  consent,  and  he  did  not  intend  to  use  any  force  at 
all,  you  should  find  the  defendant  not  guilty;  but,  in  ar- 
riving at  that  conclusion,  consider  the  testimony  and  see 
what  the  little  girl  done,  whether  any  act  or  word  of  hers 
would  carry  that  inference.  When  her  name  was  called, 
did  she  by  any  act  or  word  invite  the  party?  Did  she 
make  any  movement  toward  inviting  the  defendant?  Is 
there  any  proof  in  the  case  to  show  that  she  was  a  girl  of 
that  character?  Is  there  any  evidence  in  the  case  to  show 
that  he  had  any  reason  to  suspect  that  she  would  consent  to 
it?  Is  it  such  a  customary  thing  that  a  black  man  has 
intercourse  with  white  girls,  that  you  could  look  upon  it  as  a 
natural  thing  in  the  country?  Look  to  all  these  questions) 
and  if  you  believe  that  was  his  intention,  that  he  would  in- 
sist a  little  and  the  girl  would  consent,  and  that  he  would 
have  intercourse  with  her,  and  did  not  intend  to  use  any 
force  at  all,  you  should  find  the  defendant  not  guilty.  But 
look  to  the  evidence  to  see  what  is  the  truth  of  the  case.  It 
is  insisted  that  he  may  have  gone  in  there  to  get  something 
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to  eat;  instead  of  going  to  the  girl's  mother  or  father  he  went 
to  the  little  girl's  bedroom.  Look  to  the  evidence  to  see 
whether  or  not  he  had  been  offered  supper  before  that  time; 
whether  or  not  he  had  not  been  given  peaches  and  offered 
supper.  See  whether  or  not  he  went  in  that  time  of  night  to 
get  any  thing  to  eat  or  not.  If  he  did,  you  should  find  him 
not  guilty.  See  whether  that  was  euppertime  or  not,  and 
whether  it  is  usual  for  a  black  man  to  go  into  a  white  girl's 
room  at  12  o'clock  at  night  for  the  purpose  of  asking  for 
something  to  eat.  If  it  is,  and  that  was  his  intention,  to  get 
something  to  eat,  you  should  find  him  not  guilty,  because  he 
is  not  guilty  of  any  crime  if  that  was  the  object  of  his  visit 
to  the  room.  I  only  mention  these  things  as  illustrations  to 
show  you  how  to  arrive  at  the  intention  of  the  parties.  So 
you  will  take  the  case,  and  look  through  it  carefully,  and 
determine,  first,  whether  the  defendant  was  there  at  all  or 
not.  On  that  subject  you  will  take  into  consideration  all  of 
the  evidence;  look  to  the  evidence  of  the  peaches  and  plow 
being  left  on  the  fence,  and  all  the  other  evidence  in  the  case 
bearing  on  the  subject,  and  determine  whether  he  was  there 
or  not.  If  you  should  find  that  he  was  there,  then  consider 
his  conduct  as  proved;  you  will  look  to  all  the  circumstances 
and  evidence  in  the  case  to  gather  what  his  intention  was; 
and  if  you  doubt  that  his  intention  was  to  commit  the  offense 
of  rape,  you  should  find  him  not  guilty.  If  you  believe  from 
the  evidence  that  that  was  his  intention,  to  go  in  there  and 
commit  rape,  you  should  just  as  unhesitatingly  find  him 
guilty.  That  intention  must  be  gathered  from  all  of  the  cir- 
cumstances in  this  case.  It  is  contended  by  the  defendant's 
counsel  that  the  old  man,  as  he  heard  his  daughter's  cry, 
stumbled  over  some  chairs,  and  ran  up  in  the  chimney-cor- 
ner, and  was  so  excited  he  did  not  know  what  occurred. 
You  will  take  all  these  things  into  consideration,  so  as  to 
see  what  the  truth  of  this  case  was.  If  you  believe  he  was 
BO  excited  he  did  not  know  what  he  was  talking  about,  could 
not  tell  the  man,  could  not  say  who  he  was,  you  must  con- 
sider it  in  that  light;  you  can  also  look  to  it  i-n  this  light: 
whether  or  not  his  daughter's  cries  were  so  exciting  and  fran- 
tic that  it  aroused  him  to  the  highest  pitch  of  excitement; 
that  he  rushed  in  hurriedly  to  see  what  was  the  matter  with 
her;  take  both  views  into  consideration.  You  can  apply  your 
own  personal  experiences,  if  you  have  any.  What  effect 
would  it    have  upon  you,  gentlemen — what  effect  would  it 
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have  upon  you  if  you  were  to  hear  one  of  your  daughters  in 
her  bedroom  at  that  hour  of  the  night?  Consider  it  in  the 
light  of  human  experience;  see  what  sort  of  cries  she  really 
made,  and  consider  whether  such  cries  would  so  excite  a 
nian  as  to  cause  him  to  run  over  chairs  and  up  into  chimney- 
corners,  as  that  he  could  not  tell  a  man  when  he  saw  him, 
and  tell  who  he  was  when  he  got  within  seven  feet  of  him,  if 
you  believe  that  evidence  of  the  father.  Take  tlie  whole  case, 
consider  it,  and  see  what  the  truth  is,  the  object  of  the  jury 
being  to  reach  the  truth  of  the  case." 

0.  G.  Qurley,  for  the  plaintiff  in  error. 

W.  N.  Spence,  solicitor  general,  for  the  state. 

'**  Bleckley,  C.  J.  1.  As  defined  by  the  code,  section 
4357,  an  assault  is  an  attempt  to  commit  a  violent  injury  on 
the  person  of  anotlier.  Where  a  rape  is  intended,  the  injury 
contemplated  can  be  inflicted  only  by  actual  contact  of  the 
sexual  organs  of  the  man  with  those  of  the  woman.  In  order 
for  an  assault  with  intent  to  rape  to  be  committed,  is  it 
necessary  that  the  persons  of  the  two  should  be  in  such 
proximity  as  that  the  organs  of  the  male  shall  be  within 
what  may  be  termed  *'  striking  distance"  of  the  organs  of 
the  female?  Or,  is  the  virile  member  to  be  treated  as  a  gun 
which  is  harmless  until  brought  within  "  carrying  distance" 
of  the  target?  We  think  not.  It  seems  to  us  that  where 
rape  is  intended,  and  the  would-be  ravisher,  with  the  purpose 
of  presently  executing  his  intention,  enters  the  bedroom  of 
the  woman  when  she  is  asleep,  and  mounts  upon  her  bed, 
tiius  bringing  himself  near  enough  to  seize  at  will  her  person 
or  some  part  of  it,  the  attempt  to  commit  a  violent  injury 
upon  her  is  complete.  Certainly,  when  matters  have  pro- 
ceeded thus  far,  she  would  be  in  imminent  danger  of  being 
ravished.  Nothing  but  a  change  of  intention  on  the  part  of 
her  assailant,  the  interference  of  some  third  person,  or  her 
own  resistance,  would  be  likely  to  shield  her.  No  actual 
touching  of  the  woman's  person  is  necessary  to  complete  the 
assault.  There  need  be  nothing  more  than  the  intention  to 
accomplish  sexual  intercourse  presently  by  force,  and  the 
active  prosecution  of  that  intention  until  a  situation  of  im- 
mediate, present  danger  to  the  woman  is  produced.  If,  in 
the  case  before  us,  the  accused,  under  the  excitement  of  lust 
and  with  the  intention  of  gratifying  it  by  force,  entered  the 
bedroom  of  the  girl  near  midnight,  *^"  and  got  upon  the  bed 
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in  which  she  was  sleeping,  within  reach  of  her  person,  for 
the  purpose  of  ravishing  her,  he  committed  an  assiiult  upon 
her,  even  if  he  did  not  actually  touch  her  except  casually 
and  incidentally  whilst  she  was  in  the  act  of  leaping  out 
of  bed  to  escnpe  from  him,  or  even  if  he  did  not  touch 
her  at  all,  he  being  prevented  from  consummating  his  de- 
sign by  her  outcry  and  by  the  intervention  of  her  father 
who  occupied  an  adjoining  room.  Under  the  evidence  in 
the  record,  the  acts  done  by  the  accused,  if  they  were  ac- 
companied with  an  intention  to  ravish,  were  quite  sufficient 
to  constitute  an  assault. 

2.  The  doctrine  of  the  court's  charge  to  the  jury  that,  upon 
the  question  of  intention,  social  customs  founded  on  race 
differences,  and  the  fact  that  the  man  was  a  negro  and  the 
girl  a  white  person,  might  be  taken  into  consideration,  is  un- 
doubtedly correct.  There  was  nothing  in  the  evidence  to 
hidicate  that  tlie  girl  was  not  virtuous,  or  that  she  had  held 
out  any  encouragement  to  this  negro,  or  to  any  other  person, 
white  or  black,  to  enter  her  bedroom  for  illicit  intercourse. 
Not  the  faintest  trace  of  a  reason  appears  on  which  he  could 
have  founded  any  hope  or  expectation  of  consent.  Surely  it 
was  legitimate  for  the  jury  to  note  any  departure  from  the 
customary  modes  of  visiting  which  was  involved  in  a  noc- 
turnal entrance  by  a  negro  man  into  the  bedroom  of  a  white 
woman  during  the  hours  usually  devoted  to  sleep.  The  dif- 
ference of  sex,  to  say  nothing  of  the  difference  of  race,  would 
afford  ample  ground  for  directing  attention  to  this  element 
of  the  case. 

3.  The  charge  of  the  court  complained  of  was  substantially 
correct  throughout,  and  no  part  of  it  trenched  unduly  on  the 
province  of  the  jury.  We  find  nothing  in  it  which  challenges 
more  than  mere  verbal  criticism. 

4.  We  confess  to  a  serious  doubt  upon  our  own  minds  '*' 
as  to  whether  the  accused  really  intended  to  commit  rape. 
Two  facts  strongly  indicate  the  contrary:  one  of  these  being 
that  he  knew  the  father  of  the  girl  occupied  an  adjoitn'ng 
room,  and  was  near  enough  at  hand  to  protect  her;  and  the 
other  being  that,  instead  of  seizing  her  while  asleep,  he 
paused  upon  the  bed,  and  called  her  by  name.  Why  he 
should  have  done  this,  if  his  mind  was  made  up  to  violate 
her  person,  we  are  at  some  loss  to  understand  or  even  to  con- 
jecture. But  the  workings  of  a  criminal  mind,  especially 
while  under  the  dominion  of  brutal  passion,  are  often  mys- 
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terions.  A  bad  man  who  has  procured  his  own  consent  to 
commit  a  great  outrage  will  frequently  take  great  risks  and 
prosecute  his  criminal  enterprise  in  the  most  foolish  manner. 
Desperation  and  folly  are  close  relatives,  and  are  found  not 
seldom  in  each  other's  company.  Guilt  is  shrewd  only  when 
it  is  timid;  when  it  becomes  bold  and  reckless  it  is  in  no 
mood  to  consult  discretion  or  to  heed  the  dictates  of  prudence. 
The  jury  had  a  right  to  interpret  the  prisoner's  conduct  in 
the  light  of  this  trait  of  vicious  human  nature,  and  bo  doing, 
there  was  no  violation  of  sound  logic  in  reaching  the  conclu- 
sion at  which  they  arrived.  They  might  well  have  doubted, 
as  we  do,  whether  there  was  an  intention  to  ravish,  but  we 
cannot  say  that  twelve  honest,  fair-minded  men  might  not 
be  free  from  any  reasonable  doubt  on  the  subject.  We  can- 
not, therefore,  do  otherwise  than  accept  the  verdict  as  nega- 
tiving the  existence  of  any  such  doubt  in  the  jury-box,  the 
presiding  judge  having  approved  the  finding.  Had  we  been 
present  and  witnessed  the  whole  trial  we  might  have  been  no 
less  satisfied  than  he  was.  Our  conclusion  is  that  the  evi- 
dence was  suflScient,  though  barely  sufficient,  to  uphold  the 
verdict,  and  that  in  denying  a  new  trial  no  error  was  com- 
mitted. 
Judgment  affirmed.  

Assault  with  Intbnt  to  Ravish — Sdfficienot  of  Evidence  to  Con- 
vict.— Evidence  of  an  intent  to  commit  rape  is  suflScient  to  be  submitted  to 
the  jury  when  it  shows  that  the  prisoner  entered  a  room  where  a  young 
lady  was  sleeping,  by  means  of  raising  a  window,  went  to  the  bed,  grasped 
her  ankle,  and  hastily  retreated,  without  any  attempt  at  explanation  when 
■he  screamed:  State  v.  Boon,  13  Ired.  244;  57  Am.  Dec.  555.  On  a  trial  for 
assault  with  intent  to  commit  rape,  the  evidence  to  be  sufi&cient  to  convict 
must  show  such  acts  and  conduct  of  the  accused  as  to  leave  no  reasonable 
doubt  of  his  intention  to  gratify  his  lustful  desire  against  the  consent  of 
the  female,  notwithstanding  resistance  on  her  part:  Jones  v.  State,  90  Ala. 
628;  24  Am.  St.  Rep.  850,  and  note,  with  the  oases  ooljeoted.  See  the  note- 
to  State  T.  Lung,  87  Am.  St  Rep.  611. 
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Woodruff  v.  Graddt. 

[91  Ge  roia,  333.] 

Sales — When  Executed — Delivkrt. — If,  under  a  contract  for  the  sale  of 
wheat  to  be  delivered  by  the  seller  to  the  purchaser  at  his  place  of 
business,  the  wheat  is  consigned  to  the  order  of  the  seller,  and  bills 
of  lading  taken  accordingly,  after  which,  and  before  the  wheat  arrives 
at  its  destination,  the  purchaser,  upon  a  warranty  from  the  seller  that 
it  is  equal  to  a  certain  sample,  pays  the  greater  part  of  the  purchase 
price,  and  receives  from  the  seller  the  bills  of  lading  duly  indorsed, 
and  which  control  the  possession  and  delivery,  the  sale  is  executed,  and 
the  title  passes  to  the  purchaser. 

Salss— Breach  of  Warranty— Damages. — A  purchaser  of  goods  at  an  ex- 
ecuted sale  and  upon  warranty  of  quality  by  the  seller  does  not,  by 
receiving  the  goods  without  inspection,  and  retaining  them  after  dis- 
covering their  inferior  quality,  waive  his  right  to  recoup  his  damages 
for  a  lireach  of  the  warranty  in  an  action  for  the  purchase  price. 

Battle  &  Gilbert^  for  the  plaintiff  in  error. 

F,  D.  Peahody  and  J.  H.  Worrill,  for  the  defendant  in  error. 

»»*  Lumpkin,  J.  In  October,  1890,  Graddy  &  Son,  of  Ver- 
Bailles,  Kentucky,  sent  to  George  W.  Woodruff,  of  Columbus, 
Georgia,  by  mail,  a  sample  of  wheat,  accompanied  by  a  let- 
ter offering  to  sell  him  ten  thousand  bushels  to  be  delivered 
in  November,  "weights  and  goods  warranted  to  within  one 
per  cent."  Woodruff  replied  by  telegram  asking  the  price  of 
ten  thousand  bushels  equal  to  sample,  and  Graddy  &  Son  by 
telegram  quoted  five  thousand  bushels  at  one  dollar  and 
seventeen  cents;  whereupon  Woodruff  telegraphed  them  say- 
ing: "Accepted,  like  sample  and  sweet.  Await  shipping 
instructions  by  mail."  On  the  same  day  he  offered,  by  tele- 
gram, one  dollar  and  sixteen  cents  per  bushel  for  an  addi- 
tional lot  of  four  thousand  bushels  "  equal  to  sample,"  and 
this  offer  was  accepted.  He  also  wrote  a  letter  saying  that 
he  accepted  the  five  thousand  bushels  at  one  dollar  and 
seventeen  cents,  and  stating  therein  "the  wheat  must  be 
equal  to  sample,  sweet  and  sound."  Some  additional  tele- 
grams and  letters  passed  between  the  parties  relating  to  the 
order  for  four  thousand  bushels,  but  these  are  not  pertinent 
to  the  present  discussion.  Graddy  &  Son  shipped  the  lot  of 
five  thousand  bushels,  and,  according  to  Woodruff's  evidence, 
about  eight  hundred  bushels  of  the  four  thousand,  all  con- 
signed to  their  own  order,  and  drew  on  Woodruff  for  the 
price  of  the  wheat  shipped,  attaching  to  their  draft  indorsed 
bills  of  lading  which  controlled  the  possession  and  delivery 
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of  the  wheat.  The  draft  was  presented  before  the  arrival  of 
the  wheat,  and  WoodruflF  refused  to  pay  it;  whereupon  G.  C. 
Oraddy,  one  of  the  firm  of  Graddy  &  Son,  went  to  Columbus 
to  see  him  about  the  matter,  and  insisted  upon  a  payment 
on  the  contract.  Woodruff  still  objected  to  paying  the  money 
until  the  wheat  arrived.  Graddy  then  assured  him  that  the 
wheat  shipped  was  as  good  as  the  sample,  and  upon  the  faith 
of  this  assurance  WoodruflF  paid  ninety  cents  a  bushel  upon 
the  wheat  which  had  been  shipped,  and  "*  Graddy  delivered 
to  him  the  bills  of  lading,  which  entitled  WoodruflF  to  receive 
the  wheat  from  the  railroad  upon  its  arrival. 

This,  we  think,  constituted  an  executed  and  complete  sale 
of  the  wheat.  By  giving  up  the  indorsed  bills  of  lading 
Graddy  &  Son  parted  with  their  title  te  and  control  of  the 
wheat,  and  it  became  the  absolute  property  of  WoodruflF.  No 
other  person  then  had  the  right  to  demand  the  wheat  from 
the  railroad  company,  and  undoubtedly  it  would  have  been 
subject,  as  the  property  of  WoodruflF,  to  a  judgment  or  other 
lien  against  him.  Whatever  may  have  been  the  legal  eflFect 
of  the  letters  and  telegrams  above  referred  to,  and  which 
led  up  to  the  consummation  of  the  sale,  we  think  the  final 
terms  thereof  were  embodied  in  the  agreement  made  between 
Graddy  and  Woodruff  at  the  time  the  latter  paid  the  money 
and  received,  in  return,  the  bills  of  lading.  If  Graddy's 
assurance  did  not,  under  the  circumstances,  amount  to  an 
express  warranty  on  the  part  of  his  firm  that  the  wheat  then 
en  route  to  Columbus  was  as  good  as  the  sample  in  question, 
it  certainly  did  at  least  raise  an  implied  warranty  to  thia 
eflfect;  and  the  sale,  as  already  shown,  being  executed,  it  was 
immaterial,  for  the  purposes  of  this  case,  whether  the  war- 
ranty was  express  or  implied.  After  this  transaction,  the 
wheat,  in  contemplation  of  law,  was  in  Woodruff's  possession, 
and  was  his  property.  What  he  did  really  amounted  to  an 
acceptance  of  it  without  inspection.  When  it  finally  arrived, 
no  matter  what  its  condition  may  iiave  been,  it  was  his  wheat, 
and  he  had  no  right  to  rescind  the  contract  and  refuse  to 
use  it,  nor  was  he  under  any  obligation  to  oflFer  to  return  it, 
but  did  have  the  undoubted  right  to  stand  upon  the  war- 
ranty he  had  received:  Code,  sec.  2652;  Clark  v.  NeuJ'ville, 
46  Ga.  261.  In  the  case  cited  it  was  also  held,  that,  if  there 
be  fraud  in  the  sale,  the  rule  is  diflFerent,  and  the  vendee 
*'•  may  rescind.  The  element  of  fraud,  as  a  basis  of  rescis- 
eion,  is  not  referred  to  in  the  second  head-note,  in  which  it  is 
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ruled  that  a  buyer  cannot  rescind  without  returning  or  offer- 
ing to  return  the  goods,  but  this  head-note  must,  of  course, 
be  understood  as  applicable  only  in  cases  where  the  buyer 
has  a  riglit  to  rescind.  Thus  understood,  the  head-note  and 
opinion  fully  sustain  what  is  ruled  in  the  case  at  bar. 

Suit  was  brought  by  Graddy  &  Son  for  the  balance  due,  at 
the  contract  price,  on  the  wheat  delivered,  and  for  damages 
alleged  to  have  been  sustained  by  Woodruff's  failure  to  ao* 
cept  the  balance  contracted  for.  The  defense  was  that  the 
wlieat  failed  to  come  up  to  the  sample  by  which  it  was  sold, 
and  was  worth  fifteen  cents  per  bushel  less  than  it  would 
have  been  if  equal  to  sample,  and  Woodruff  sought  to  set 
off  and  recoup  against  plaintiffs'  action  the  damages  he  had 
thus  sustained.  The  charge  of  the  court  on  this  subject,  the 
substance  of  which  is  stated  in  the  head-note,  cut  him  off 
from  80  doing,  for  it  was  virtually  admitted  that  he  fully 
knew  the  condition  of  the  wheat  before  he  unloaded  it  from 
the  cars  and  used  it.  The  view  of  the  trial  judge  was,  that 
if  Woodruff,  after  examining  and  inspecting  the  wheat  and 
discovering  its  condition,  received  it  into  his  mill  and  used 
it,  he  should  be  held  to  have  waived  any  right  to  complain 
of  its  defective  condition,  and  was  bound  to  pay  the  full  con- 
tract price.  Whatever  may  be  the  law  applicable  in  a  case 
where  the  sale  is  executory,  and  it  is  not  contemplated  by 
the  parties  that  it  shall  be  complete  until  after  inspection 
and  actual  and  formal  acceptance  of  the  goods  by  the  pur- 
cliaser,  we  are  quite  confident  that  in  the  present  case  the 
sale  was  executed  and  full}'  consummated  before  the  wheat 
arrived;  that  Woodruff,  by  accepting  and  acting  upon  the 
warranty  of  Graddy  &  Son,  whether  express  or  implied,  and 
relying  on  the  same  in  parting  with  his  money,  had  •"' 
waived  his  right  to  inspect  the  wheat  or  to  reject  it,  if  found 
defective  and  not  equal  to  sample;  and  it  must  follow  as  an 
inevitable  conclusion  that,  being  placed  in  this  position,  he 
could  protect  hiujself  from  loss  by  holding  Graddy  &  Son  to 
the  warranty,  and  making  them  liable  for  a  breach  tiiereof. 
This,  we  think,  accords  both  with  sound  law  and  with  sound 
justice,  and,  as  already  stated,  is  supported  by  the  code  and 
decision  of  this  court  above  cited. 

It  is  quite  probable  that  the  court  below  treated  the  sale 
as  being  executory  until  inspection  and  formal  acceptance 
of  the  goods,  and  counsel  on  both  sides  in  the  argument  here 
fieemed  to  take  this  view  of  it.     But  a  thorough  examination 
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of  the  evidence  has  convinced  us  that,  under  the  undisputed 
facts,  the  sale  was  really  complete  before  the  wheat  ever 
arrived  in  Columbus,  and  we  have  therefore  ruled  upon  the 
case  accordingly. 

We  have  not,  of  course,  intended  to  express  or  to  intimate 
any  opinion  as  to  what  was  the  actual  condition  of  the  wheat 
on  its  arrival,  or  whether  it  was  or  was  not  equal  to  sample. 
The  plaintiff  below  earnestly  insisted  that  it  was,  and  intro- 
duced testimony  in  support  of  this  contention.  The  evidence 
offered  by  the  defense  was  to  the  contrary.  Whatever  may 
have  been  the  real  truth  upon  this  question,  and  even  though 
the  jury  might  have  believed  from  the  evidence  that  the 
wheat  was  in  fact  much  inferior  to  the  sample,  the  verdict 
rendered  in  favor  of  the  plaintiff  was  inevitable  under  the 
charge  of  the  court  complained  of,  for  it  was  not  contended 
by  Woodruff  that  he  was  not  fully  informed  as  to  the  con- 
dition of  the  wheat  before  he  unloaded  it  from  the  cars  and 
used  it  in  his  mill. 

The  case  should  be  tried  over  again  upon  the  line  indi- 
cated, the  jury  being  left  to  decide  the  questions  of  fact 
involved,  under  proper  instructions  from  the  court. 

Judgment  reversed.  ____ 

Salks — Dbliv£bt  by  Indorsement  and  Delivbrt  or  Bill  of  Lading. — 
The  consigament  of  goods  hy  bill  of  lading  vests  the  property  ia  the  cou- 
•ignee  wbea  made  in  pursuance  of  a  prior  contract  with  the  vendee,  and  not 
otherwise:  Bonner  v.  Marsh,  10  Smedes  &  M.  376;  48  Am.  Dec  754.  Com- 
pare Fm-mera  Phosphate  Co.  v.  Oill,  69  Md.  573;  9  Am.  St.  Rep.  443.  A 
mere  indorsement  of  a  bill  of  lading,  without  delivery  tiiereof,  does  not 
transfer  the  property  in  the  goods:  Buffington  v.  Curtis,  15  Mass.  527;  8 
Am.  Deo.  115.  See,  especially,  the  extended  note  to  McNeai  v.  Braun,  26 
Am.  St.  Rep.  452. 

Salks — Waiver  of  Warranty  o»  Quality  by  Acceftancb. — Goods 
are  not  accepted  so  as  to  waive  the  purchaser's  right  to  object  that  they  are 
not  of  the  quality  called  for  by  the  contract  merely  by  the  receipt  and 
retention  of  them,  if  he  objects  to  them  and  stipulates  that  such  receipt 
shall  not  be  regarded  as  an  acceptance:  Blackwood  v.  Culling  Packing  Co., 
76  Cal.  212;  9  Am.  St.  Rep.  199.  This  question  will  be  found  fully  treated 
in  the  extended  note  to  Mack  v.  8ndl,  37  Am.  St.  Rep.  539,  and  the  notes 
to  Smith  V.  Hak,  36  Am.  St.  Rep.  490,  and  Tacoma  Coal  Co.  ▼.  Bradley,  26 
Am.  St  Rep.  896. 
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[91  Georgia,  S82.] 
Common  Carriers — Comnectinq  Lines— I.tmitations  om  Liabiutt. — If 

a  common  carrier  gives  the  shipper  a  bill  of  lading  stating  that  the 
goods  received  are  to  be  transported  by  itself  and  connecting  carriers 
to  a  certain  point  beyond  the  terminus  of  its  line,  and  there  delivered  to 
a  particular  person,  and  the  shipper  at  the  same  time  pays,  or  agrees  to 
pay,  such  carrier  the  freight  charges  for  the  whole  route,  this  constitutes 
a  contract  for  through  shipment,  and  makes  the  contracting  carrier  liable 
therefor.  Additional  stipulations  in  the  bill  of  lading  by  which  the 
carrier  seeks  to  confine  its  liability  to  its  own  line,  not  expressly  as- 
sented to  by  the  shipper,  do  not  change  the  nature  of  the  contract,  and 
are  inoperative  as  limitations  on  the  carrier's  liability.  Mere  accept- 
ance of  the  bill  of  lading  does  not  establish  the  consent  of  the  shipper  to 
such  stipulations;  nor  is  a  different  contract  shown  by  proof  that  the 
carrier  was  not  interested  in  the  rate  o!  freight  contracted  for  beyond 
its  own  terminus,  and  received  only  its  regular  local  rate  from  the  con- 
necting carrier. 

Common  Carriers — LiMrrATiON  OJ  Liabilitt. — Stipulations  in  a  bill  of 
lading  which  limit  or  exempt  a  carrier  from  liability  for  loss  or  dam- 
age to  goods,  unless  notice  thereof  is  given  within  a  certain  time,  are 
not  effectual  without  proof  of  express  assent  thereto  by  the  shipper. 

Common  Carriers  —  Neolioenck  —  Bcrden  of  Proof.  — Although  goods 
are  perishal)le,  or  liable  to  deteriorate,  rapidly  from  internal  causes,  yet 
if  they  are  damaged  in  the  hands  of  a  common  carrier  the  burden  of 
proof  is  on  it  to  show  that  it  was  free  from  negligence,  or  that,  not* 
withstanding  its  negligence,  the  damage  occurred  without  its  fault. 

Common  Carriers  —  Acceptance  of  Bill  of  Lading  —  Presumption. — 
If  a  sliipper  accepts  a  bill  of  lading  without  objection  before  the  goods 
are  shipped,  and  permits  the  carrier  to  act  upon  it  by  proceeding  with 
the  shipment,  it  is  presumed  that  he  has  accepted  it  as  containing  the 
contract,  and  that  he  has  absented  to  its  terms,  except  in  so  far  as  it 
undertakes  to  limit  the  general  liability  of  the  carrier. 

Common  Carriers— Bills  of  Lading — Parol  Evidence  to  Vary  Legal 
Import  of. — Bills  of  lading  silent  as  to  the  time  of  the  delivery  of 
freight  raise  a  presumption  that  delivery  is  to  be  made  in  a  reasonable 
time,  and  parol  evidence  is  not  admissible  to  vary  their  legal  import  by 
showing  that  a  definite  and  specified  time  for  delivery  was  agreed  upon 
by  parol  either  expressly  or  by  implication. 

Common  Carriers — Contract  of  Carriage— Evidence  as  to  Time  of 
DELiVERr. — In  an  action  against  a  common  carrier  to  recover  damages 
for  delay  in  the  delivery  of  freight  under  a  bill  of  lading  silent  as  to 
time  of  delivery,  the  declaration  alleging  a  contract  to  deliver  in  a 
definite  and  specified  time,  but  none  to  deliver  in  a  reasonable  time, 
evidence  as  to  what  would  be  a  reasonable  time  for  delivery  is  not  ad- 
missible, and  no  recovery  can  be  had  for  failure  to  deliver  in  a  reason- 
able time.  If  the  necessary  averment  as  to  reasonable  time  is  supplied 
by  amendment  to  the  declaration,  evidence  on  that  subject  is  then 
admissible. 

Hall  &  Hammond,  for  the  plaintiff  in  error. 

Stewart  &  Daniel,  for  the  defendant  in  error. 
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•*•  Simmons,  J.  1.  The  action  was  for  damages  to  fruit 
from  delay  in  transportation.  The  plaintiffs  recovered,  and 
the  defendant  moved  for  a  new  trial,  which  was  refused,  and 
it  excepted.  The  shipments  were  made  from  Griffin,  Geor- 
gia, on  the  defendant's  line  of  railroad,  under  bills  of  lading 
issued  by  the  defendant,  which  were  headed:  "Central  Rail- 
road and  Banking  Company,  and  connections.  Through  Bill 
of  Lading,"  and  which  stated  that  the  fruit  was  received  ii> 
apparent  good  order  and  condition,  consigned  to  certain 
named  parties  in  New  York  and  Philadelphia,  to  be  trans- 
ported by  the  defendant  and  connecting  carriers,  via  Atlanta, 
to  the  station  or  wharf  nearest  to  its  ultimate  destination. 
The  defendant  at  the  same  time  took  from  the  siiippers  a 
guaranty  of  the  freight  charges  for  the  entire  route.  It  was 
contended  that  the  defendant  was  not  liable,  because  there 
was  no  delay  or  damage  on  its  pwn  line,  which  ended  at 
Atlanta,  and  because  as  to  any  delay  or  damage  beyond  its 
line  it  was  released  by  the  contracts  of  shipment,  the  bills 
of  lading  stipulating  that  "  the  liability  of  each  carrier  as  to 
goods  destined  beyond  its  own  route  shall  be  terminated  by 
proper  delivery  of  them  to  the  next  succeeding  carrier,"  and 
"in  case  of  loss,  detriment,  or  damage,  or  delay  in  the  trans- 
portation thereof,  imposing  any  liability  hereunder,  the  car- 
rier in  whose  actual  custody  they  were  at  the  time  of  such 
loss,  damage,  detriment,  or  delay  shall  alone  be  responsible 
therefor."  The  bills  of  lading  were  signed  only  by  the  agent 
of  the  defendant,  and  it  does  not  appear  that  these  stipula- 
tions were  expressly  assented  to  on  the  part  of  the  shippers. 

The  code  (sec.  2068)  declares  that  "a  common  carrier  can- 
not limit  his  legal  liability  by  any  notice  given,  either  by 
publication  or  by  entry  on  receipts  given  or  tickets  sold.  He 
may  make  an  express  contract,  and  '®*  will  then  be  governed 
thereby."  According  to  the  decisions  of  this  court  in  Cen- 
tral R.  R.  Co.  V.  Dwight  Mfg.  Co.,  75  Ga.  609,  and  Falvey  v. 
Georgia  R.  R.  Co.,  76  Ga.  597,  2  Am.  St.  Rep.  58,  when  a 
common  carrier  gives  the  shipper  a  bill  of  lading  which 
states  that  the  goods  received  are  to  be  transported  by  itself 
and  connecting  carriers  to  a  certain  point  beyond  the  ter- 
minus of  its  line,  and  there  delivered  to  a  particular  person, 
and  the  shipper  at  the  same  time  pays  such  carrier,  or  agrees 
with  it  to  pay,  the  freight  charges  for  the  whole  route,  this 
constitutes  a  contract  for  through  shipment,  for  the  perform- 
*ance  of  which,  beyond  as  well  as  to  the  terminus  of  its  own 
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line,  the  contracting  carrier  is  responsible.  And  under  the 
first  of  these  authorities  additional  stipulations  in  the  bill  of 
lading  by  which  the  carrier  seeks  to  confine  its  liability  to 
its  own  line,  and  which  are  not  expressly  assented  to  by  the 
shipper,  do  not  change  the  nature  of  the  contract,  and  are 
inoperative  as  limitations  of  the  carrier's  liability.  Mere 
acceptance  of  the  bill  of  lading  does  not  establish  tlie  ship- 
per's assent  to  stipulations  of  this  kind:  See  further,  as  to 
the  character  of  the  contract,  Savannah  etc.  Ry.  Co.  v.  Pritch- 
ard,  77  Ga.  412;  4  Am.  St.  Rep.  92,  and  Atlanta  etc.  R.  R.  Co. 
V.  Texas  Grate  Co.,  81  Ga.  610.  A  different  contract  is  not 
shown  by  evidence  that  the  carrier  was  not  interested  in  the 
rate  contracted  for  as  to  the  part  of  the  route  beyond  its  own 
terminus,  but  received  only  its  regular  "local"  rate  from  the 
connecting  carrier.  It  follows  that  the  court  below  did  not 
err  in  declining  to  give  in  charge  to  the  jury  the  requests  set 
out  in  the  third,  fourth,  and  fifth  grounds  of  the  motion  for  a 
new  trial. 

2.  Another  stipulation  under  which  the  defendant  claimed 
exemption  from  liability  was  the  following:  "All  claims  for 
damage  to  goods  must  be  made,  and  the  nature  and  extent 
thereof  fully  disclosed,  in  the  presence  of  the  agent  of  the 
carrier  having  the  same  in  their  custody,  before  they  are 
removed  from  the  station  '**  or  wharf.  Unless  written 
demand  for  damage  shall  be  made  upon  the  carrier  liable 
therefor,  or  upon  the  carrier  which  actually  delivered  the 
goods,  within  ten  days  after  delivery,  all  claims  for  damage 
shall  be  taken  to  have  been  waived,  and  no  suit  shall  there- 
after be  maintained  to  recover  the  same."  It  was  contended 
that  the  court  erred  in  charging  the  jury  that  this  was  not 
binding  upon  the  plaintiffs  unless  they  "  signed  it,  or  under- 
stood and  agreed  to  it  in  such  manner  as  would  indicate  that 
it  was  clearly  made  a  part  of  the  contract."  What  we  have 
eaid  as  to  other  stipulations  in  the  bills  of  lading  applies 
also  to  this.  Under  the  decision  of  this  court  in  Southern 
Express  Co.  v.  Barnes,  36  Ga.  532,  it  is  an  attempt  to  limit 
the  legal  liability  of  the  carrier,  and  is  not  effectual  without 
proof  of  assent  thereto  by  the  shipper. 

3.  When  goods  are  damaged  in  the  hands  of  the  carrier 
the  burden  of  proof  is  upon  it  to  show  that  it  was  free  from 
negligence,  or  that,  notwithstanding  its  negligence,  the  dam- 
age occurred  without  its  fault;  that  is,  that  its  negligence 
did  not  contribute  to  the  damage;  and  no  exception  to  the 
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rule  arises  from  the  fact  that  the  goods  are  perishable  or 
liable  to  deteriorate  rapidly  from  internal  causes.  In  all 
cases  the  presumption  of  law  is  against  the  carrier:  Code, 
Bees.  2064,  2066.  The  word  "  loss,"  as  used  in  those  sections, 
includes  injury  or  damage  to  the  goods:  Richmond  etc.  R.  R, 
Co.  V.  White,  88  Ga.  813. 

4.  The  office  of  a  bill  of  lading  is  to  embody  the  contract 
of  carriage,  as  well  as  to  evidence  the  receipt  of  the  goods; 
and  when  the  shipper  accepts  it  without  objection  before  the 
goods  have  been  shipped,  and  permits  the  carrier  to  act  upon 
it  by  proceeding  with  the  shipment,  it  is  to  be  presumed 
that  he  has  accepted  it  as  containing  the  contract,  and  that 
he  has  assented  to  its  terms,  except,  as  we  have  seen,  in  so 
far  as  it  undertakes  *®*  to  limit  the  general  liability  of  the 
carrier.  Incident  to  every  such  contract  are  certain  matters 
which,  when  not  expressed  in  the  instrument,  enter  into  and 
form  a  part  of  it  by  implication  of  law,  and  one  of  these  is 
the  time  of  performance.  If  no  time  is  expressed,  the  in- 
strument is  not  on  that  account  to  be  regarded  as  incomplete, 
so  as  to  admit  proof  of  a  distinct  and  separate  agreement  as 
to  time.  In  such  case  the  parties  are  presumed  to  have  in- 
tended that  the  carrier's  obligation  as  to  the  time  of  perform- 
ance shall  not  extend  beyond  that  imposed  upon  it  by  law 
in  all  undertakings  for  the  transportation  and  delivery  of 
goods,  and  which  requires  no  more  than  that  "  the  same  be 
done  without  unreasonable  delay":  Code,  sec.  2073.  This 
implied  agreement  is  as  much  a  part  of  a  bill  of  lading  silent 
as  to  the  time  of  performance,  as  if  expressed  in  it  in  so 
many  words;  and  the  rule  which  forbids  the  introduction 
of  parol  proof  to  vary  the  terras  of  a  written  instrument 
excludes  evidence  of  a  prior  or  contemporaneous  parol 
agreement  that  the  goods  shall  be  delivered  within  a  definite 
and  specific  time.  "There  is  no  rule  of  law  better  settled  or 
more  salutary  in  its  application  to  contracts  than  that 
which  precludes  the  admission  of  parol  evidence  to  contra- 
dict or  substantially  vary  the  legal  import  of  a  written  agree- 
ment": See  Martin  v.  Cole,  104  U.S.  36,  38;  Nnumberg  v.  Young, 
44  N.  J.  L.  331;  43  Am.  Rep.  380;  Jones  on  Construction  of 
Commercial  and  Trade  Contracts,  193-195,  245  et  seq.,  308, 
309.  In  Hutchinson  on  Carriers,  edition  of  1891,  sections 
126,  127  n,  it  is  said:  "  Except  in  the  recital  or  acknowledg- 
ment of  the  receipt  of  goods  and  of  their  quantity  and  con- 
dition when   received,  bills    of  lading   are  strictly   written 
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contracts  between  the  parties,  and  come  within  the  general  rule 
which  precludes  the  introduction  of  parol  evidence  to  contra- 
dict or  vary  such  contracts And  not  only  is  such  evi- 
dence inadmissible  to  change  or  vary  in  any  particular  the 
express  **''  terms  of  the  contract,  but  in  these  instruments, 
as  in  all  other  written  contracts,  there  may  be  implied  obliga- 
tions as  to  which  the  contract  may  be  entirely  silent,  but 
which  result  by  necessary  implication  or  construction  from 
the  very  nature  of  the  contract  itself;  and  such  implied  obli- 
gations can  no  more  be  varied  by  verbal  evidence  than  the 
express  written  stipulations  of  the  parties":  See,  also,  Louis- 
ville etc.  Ry.  Co.  v.  Wilson^  119  Ind.  352,  and  Pennsylvania 
Ry.  Co.  V.  Clark,  2  Ind.  App.  146.  In  the  case  last  cited  it 
was  held  that  parol  proof  was  inadmissible  to  show  an  under- 
taking to  ship  on  a  certain  train,  the  bill  of  lading  being 
silent  as  to  the  time  of  shipment,  and  the  eflect  of  such  evi- 
dence being  to  vary  the  implied  agreement  to  ship  within  a 
reasonable  time.  "An  agreement  to  do  a  thing  within  a 
definite  time  can  never  be  identical  in  spirit  or  substance 
with  an  agreement  to  do  it  within  a  time  not  fixed,  and  which 
in  law  is  to  be  merely  a  reasonable  time.  And,  where  the 
written  contract  is  left  in  that  indefinite  shape,  an  agreement 
to  make  it  definite  is  an  agreement  to  alter  it;  and  this  can- 
not be  done  by  any  contemporaneous  parol  understanding": 
Stnnge  v.  Wilson,  17  Mich.  346;  Liljengren  etc.  Co.  v.  Meade, 
42  Minn.  420;  Stone  v.  Harmon,  31  Minn.  512;  Driver  v.  Fordy 
90  111.  595.  The  responsibility  imposed  upon  the  carrier  by 
the  implied  contract  or  duty  to  transport  and  deliver  within 
a  reasonable  time  is  merely  that  of  an  ordin-xry  bailee  for 
hire,  and  renders  the  carrier  liable  only  for  such  damages 
from  delay  as  the  bailor  may  have  sufl'ered  by  its  negligence; 
but  if  the  contract  is  that  this  service  shall  be  performed 
witliin  a  certain  specified  time,  the  carrier  will  be  held  to 
strict  performance,  and  no  degree  of  diligence  will  excuse  the 
failure  to  perform  within  that  time.  In  the  present  case  the 
bills  of  lading  were  silent  as  to  the  time  of  transportation 
and  ***  delivery,  but  the  plaintiffs,  over  objection,  were  per- 
mitted to  introduce  evidence  to  show  a  prior  and  contempo- 
raneous parol  agreement  that  the  goods  were  to  be  shipped  by 
a  certain  "fast  freight  schedule,"  which  was  also  admitted  in 
evidence  over  the  defendant's  objection,  and  which  stated 
that  fruit  trains  shipped  under  it  would  leave  Atlanta  at  a 
certain  hour,  "  arriving  in  New  York  before  12  o'clock  the 
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second  night,  in  good  time  for  early  market  of  the  third  morn- 
ing." Under  the  pleadings  the  court  erred  in  admitting  thia 
tcBtimony.  The  plaintiffs  having  proved  a  written  contract 
of  carriage,  a  part  of  which  was  an  implied  stipulation  that 
the  carrier  should  be  allowed  a  reasonable  time  for  perform- 
ance, they  could  not  be  permitted  in  this  manner  to  substitute 
a  warranty,  to  deliver  within  a  definite  atid  specific  time.  If 
the  understanding  of  the  shippers  was  that  the  goods  were  to 
be  delivered  within  a  certain  time,  and  it  was  intended  that 
this  should  form  a  part  of  the  contract,  they  should  have 
Been  to  it  that  this  understanding  was  embraced  in  the 
written  instrument  which  the  carrier  tendered  them  as  con- 
taining the  contract  of  carriage.  But  they  accepted  it  as  it 
stood,  without  objection,  and  permitted  the  goods  to  be  ship- 
ped under  it;  and  it  is  not  pretended  that  the  understanding 
as  to  delivery  in  a  specified  time  was  omitted  by  fraud  or 
mistake.  A  bill  of  lading  thus  accepted  and  acted  upon, 
though  signed  only  by  the  carrier,  has  the  same  effect,  as  to 
being  varied  by  parol,  as  if  signed  also  by  the  shipper,  and 
must  be  looked  to  as  the  final  repository  and  sole  evidence  of 
the  contract  of  carriage:  17  Am.  &  Eng.  Ency.  of  Law,  tit. 
Parol,  432.  And  see  Richmond  etc.  R.  R.  Co.  v.  Shomo,  90 
Ga.  496,  and  authorities  cited. 

5.  Had  the  plaintiffs  sued  upon  the  implied  contract  or 
duty  to  deliver  within  a  reasonable  time,  evidence  as  to  the 
Bchedule  might  have  been  received,  together  with  •**•  all 
other  relevant  facts  and  circumstances  touching  that  par- 
ticular shipment,  as  well  as  touching  that  class  of  shipments 
generally,  to  ascertain  what  length  of  time  would  be  reason- 
able. But  the  contract  alleged  was  a  contract  to  deliver  in 
a  definite  ani  specific  time;  and  the  plaintiffs  must  be  held 
to  the  case  stated  in  the  declaration.  Evidence  as  to  what 
would  be  a  reasonable  time  was  therefore  inadmissible,  and 
no  recovery  could  be  had  for  failure  to  deliver  in  a  reason- 
able time:  See  Pennsylvania  Ry.  Co.  v.  Clark,  2  Ind.  App. 
146,  and  Snow  v.  Indiana  etc.  Ry.  Co.,  109  Ind.  422.  If  the 
necessary  allegation  is  supplied  by  amendment,  evidence  as 
to  what  would  be  a  reasonable  time  will  then  be  admis- 
sible. 

It  follows  that  the  court  below  erred  in  not  granting  a  new 
trial. 

Judgment  reversed. 
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CARitiEiis— Connecting— When  First  Carrier  Liable  on  Through 
Shipment. — A  railroad  company  receiving  goods  consigned  to  a  place 
beyond  the  terminus  of  its  own  lines  undertakes  to  convey  the  same  safely 
to  the  point  of  destination,  and  will  be  liable  for  the  loss  of  such  goods  on 
connecting  lines:  Falvey  v.  Georgia  R.  /?.,  76  Ga.  597;  2  Am.  St.  Rep.  58, 
and  note;  Savannah  etc.  Ry.  Co.  v.  Pritchard,  77  Ga.  412;  4  Am.  St.  Rep.  92, 
and  note.  See,  also,  the  notes  to  St.  Louis  etc.  Ry.  Co.  v.  Weakley,  7  Am.  St. 
Rep.  118,  and  Savannah  etc.  Ry.  Co.  v.  Harris,  23  Am.  St.  Rep.  558.  The 
power  of  a  carrier  to  contract  for  transportation  beyond  his  own  route  is 
thoroughly  discussed  in  the  extended  note  to  Welh  v.  Thomas,  72  Am.  Dec. 
230. 

Carriers — Lihitino  Liability  bt  Notices. — Necessity  for  Assent  by 
Shipper:  See  the  extended  note  to  Kansas  City  etc.  R.  R.  Co.  r.  Rodebaugh, 
6  Am.  St.  Rep.  720. 

Carriers— Neoliqenos — Bprdbn  of  Proof. — In  an  action  for  negli- 
gence for  loss  or  injury  of  goods  in  transportation,  the  burden  of  proof  is 
upon  the  carrier  to  show  that  the  injury  or  loss  complained  of  is  attributable 
to  one  of  the  causes  or  perils  against  which  the  contract  secures  immunity: 
Terre  HaiUe  etc.  R.  R.  Co.  v.  Sherwood,  132  Ind.  129;  32  Am.  St.  Rep.  239, 
and  note;  Johnson  v.  Alabama  etc.  Ry.  Co.,  69  Miss.  191;  30  Am.  St.  Rep. 
534,  and  note. 

Bills  of  Lading— Acceptance — Prksomfi-ion. — The  fair  and  honest 
acceptance  of  a  bill  of  lading  without  dissent  raises  a  presumption  that  all 
limitations  contained  therein  were  brought  to  the  shipper's  knowledge, 
and  agreed  to  by  him:  Merchants'  etc.  Transport.  Co.  v.  Bloch,  86  Tenn.  392; 
6  Am.  St.  Rep.  847.  To  the  same  eflfect:  Pacific  Express  Co.  v.  Foley,  46 
Kan.  457;  26  Am.  St.  Rep.  107,  and  note.  See,  also,  the  note  to  Railway 
Co.  V.  Cravens,  38  Am.  St.  Rep.  241,  where  the  cases  are  collected,  au<l  the 
extended  note  to  Kansas  City  etc.  R.  R.  Co.  v.  Rodebawjh,  5  Am.  St.  Rep. 
719,  and  Bls.-^ell  v.  New  York  etc.  R.  R.  Co.,  82  Am.  Dec.  3S0. 

Bills  of  Ladi.n'q —Parol  Evidence  to  Affkct.— Parol  evidence  is  not 
admissible  to  vary  the  terms  of  that  portion  of  a  bill  of  lading  which  con* 
■titutes  the  contract:  Van  Elten  v.  Newton,  1.34  N.  Y.  143;  30  Am.  St.  Rep. 
630,  and  note;  but  see  Savannali  etc  Ry.  Co.  v.  Collins,  77  Ga.  376;  4  Am. 
St.  Rep.  87,  and  note. 


Savannah  and  Ogeeohee  Canal  Co.  v.  Shuman. 

[91  Qeorgia,  400.] 

Mandamus  Lies  Against  Corporations  to  compel  them  to  perform  imper- 
ative duties  imposed  upon  them  by  the  express  provisions  of  their 
charters. 

Mandamus  Against  Corporation. — A  private  person  may,  by  mandamus, 
enforce  the  performance  by  a  corporation  of  a  public  duty  in  which  he 
has  a  special  interest.  Hence  a  lumber  merchant  specially  interested 
in  the  navigation  for  which  a  canal  company  is  chartered,  and  who 
sustains  special  damages  from  its  violation  of  its  charter,  may  compel 
it  by  mandamus  to  perform  the  duties  for  which  it  was  incorporated. 

Mandamus  is  a  Di.s<:retionary  Remedy. — A  judgment  granting  the  writ 
is  not  subject  to  reversal  on  appeal  without  clear  proof  of  an  abuse  of 
judicial  discretion. 
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Mandamhs  Aoainst  Corporation  —  Defenses. — In  a  proper  case  for  a 
mandamus  to  compel  a  corporation  to  perform  duties  imposed  upon  it 
by  its  charter,  it  cannot  defend  on  the  grounds  that  it  is  without  funds, 
and  that  the  performance  of  such  duties  would  be  unremuuerative. 
Although  want  of  funds  may  be  a  defense  to  the  infliction  of  punish* 
ment  for  disobedience  of  the  writ,  it  is  not  conclusive  ground  against 
its  issuance.  If  the  performance  of  the  duties  imposed  upon  the  cor- 
poration are  no  longer  desirable  or  remunerative  it  should  surrender 
its  charter. 

Lawton  &  Cunningham  and  T.  M.  Cunningham,  Jr.,  for  the 
plaintiff  in  error. 

W.  C.  Hartridge,  for  the  defendant  in  error. 

••*®"  Lumpkin,  J.  1.  The  sixteenth  section  of  the  charter 
of  the  Savannali,  Ogeechee,  and  Altamaha  Canal  Company 
(Dawson's  Compilation,  97)  declares,  "  that  the  said  corpora- 
tion shall  be  obliged  to  keep  the  said  canals  and  locks  in 
good  and  sufficient  order,  condition,  and  repair,  and  at  all 
times  free  and  open  to  the  navigation  of  boats,  rafts,  and 
other  water  crafts;  and  for  the  transportation  of  goods,  mer- 
chandise, and  produce,"  etc.  Counsel  on  both  sides  referred 
us  to  the  above  charter  as  that  of  the  plaintiff  in  error,  which 
is  designated  in  the  record  as  the  "  Savannah  and  Ogeechee 
Canal  Co.,"  and  is  also  *®*  thus  designated  in  the  case  of 
State  V.  Savannah  etc.  Canal  Co.,  26  Ga.  665.  We  therefore 
presume,  without  investigation,  that  the  corporate  name  of 
this  company  was  at  some  time  properly  amended  by  strik- 
ing out  "Altamaha"  and  placing  "and"  before  "  Ogeechee." 
It  is  apparent,  without  argument,  that  under  this  charter  it 
is  the  imperative  duty  of  this  company  to  keep  its  canal  in 
a  navigable  condition,  and  according  to  the  principle  of  the 
ruling  of  this  court  in  the  case  above  cited  the  performance 
of  this  duty  may  be  enforced  by  mandamus. 

2.  It  appears  from  the  record  that  the  defendant  in  error 
is  engaged  in  the  lumber  business,  and  for  several  years  had 
used  the  canal  in  question  for  transporting  timber  and  other 
things,  and  that  because  of  its  unnavigable  condition  he  was 
compelled  to  ship  his  timber  by  a  more  circuitous  and  ex- 
pensive route.  It  is  clear,  therefore,  that  he  is  specially 
interested  in  the  navigation  for  which  this  canal  was  char- 
tered, and  that  by  the  failure  of  the  company  to  keep  the 
canal  navigable  he  sustains  a  special  damage  in  which  the 
general  public  does  not  share.  Under  these  circumstancea 
he  was,  in  our  opinion,  entitled  to  the  writ  of  mandamus  to 
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compel  a  performance  by  the  company  of  the  duty  above 
mentioned.  There  may  be  authorities  to  the  contrary,  but 
the  true  law  of  this  question  seems  to  be  in  favor  of  the 
doctrine  that  a  private  person  may,  by  mandamus,  enforce 
the  performance  by  a  corporation  of  a  public  duty  as  to  mat- 
ters in  which  he  has  a  special  interest:  See  2  Morawetz  on 
Private  Corporations,  sec.  1132;  4  Am.  &  Eng.  Ency.  of  Law, 
289,  291,  and  cases  cited.  In  the  case  of  State  v.  Savannah 
etc.  Canal  Co.y  26  Ga.  665,  the  relief  soughi  was  granted  at 
the  instance  of  private  persons,  but  it  does  not  appear  that 
the  point  was  specially  made  as  to  their  right,  as  such,  to 
apply  for  the  writ  of  mandamus,  the  position  *®*  then  taken 
by  the  canal  company  being  that  this  writ  would  not  lie  at 
all. 

3.  In  Moody  v.  Fleming,  4  Ga.  115,  48  Am.  Dec.  210,  this 
court  held  that,  except  in  a  case  of  clear  legal  right,  the  writ 
of  mandamus  was  a  discretionary  remedy.  This  view  was 
followed  in  Harwell  v.  Armstrong,  11  Ga.  328,  and  in  Loyles» 
V.  Howellf  15  Ga.  554,  injunction  cases,  in  which  this  court, 
by  citing  the  case  first  above  mentioned,  evidently  intended 
to  put  cases  of  mandamus  and  of  injunction  upon  the  same 
footing  as  to  the  question  of  discretion.  The  granting  or 
refusing  of  injunctions  has  always  been  regarded  as  dis- 
cretionary, and  it  seems  quite  clear  that  in  cases  of  manda- 
mus it  lies  very  largely  within  the  discretion  of  the  presiding 
judge  as  to  whether  or  not  the  writ  will,  in  a  given  case,  be 
made  absolute;  and,  in  order  to  reverse  a  judgment  in  a  case 
of  this  kind,  it  would  be  necessary  to  show  that  the  discre- 
tion of  the  court  was  abused. 

In  the  present  case  the  corporation  answered  that  it  had 
no  funds,  nor  any  means  of  obtaining  such;  and  also  that  it 
would  not  be  profitable  to  operate  the  canal  if  it  were  put  in 
navigable  condition.  For  the  purposes  of  the  decision  be- 
low this  answer  was  taken  as  true,  the  question  of  its  suffi- 
ciency being  raised  by  demurrer. 

So  long  as  the  corporation  retains  its  franchise  it  will  not 
be  allowed  to  urge  as  an  excuse  for  failing  to  perform  any 
duty  required  of  it  by  its  charter,  that  the  same  would  be 
unprofitable.  It  cannot  consistently  keep  the  franchise  and 
refuse  to  perform  the  duties  incident  thereto,  for  the  mere 
reason  that  such  performance  would  be  un remunerative.  If 
the  rights,  privileges,  and  franchises  granted  by  the  charter 
are,  in  connection  with  the  corresponding  duties  thereby  im- 
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posed,  no  longer  desirable,  the  company  should  simply  sur- 
render the  charter. 

As  to  the  validity  of  the  other  reason  alleged  for  *•■  failing 
to  put  the  canal  in  a  navigable  condition,  viz.,  that  the  com- 
pany is  without  funds,  and  without  means  of  obtaining  funds, 
the  question  is  by  no  means  so  clear.  The  writer  was  in- 
clined to  hold  that,  under  section  3200  of  the  code  (providing 
that  mandamus  will  not  be  granted  when  it  is  manifest  that 
the  writ  would,  for  any  cause,  be  nugatory  or  fruitless),  the 
answer  of  the  con)pany  presented  a  good  reason  for  refusing 
in  this  case  to  make  the  writ  absolute.  After  some  reflection, 
however,  I  have  yielded  to  the  better  judgment  of  my  breth- 
ren, and  concluded  to  agree  with  them  in  holding  that  the 
entire  matter  may  be  safely  left  to  the  discretion  of  the  circuit 
judge.  While  it  is  quite  certain  that  if  the  company  has  no 
funds  noWj  nor  any  means  of  obtaining  them,  and  remains 
permanently  in  this  condition,  compliance  with  the  judge's 
final  order  will  be  impossible,  so  far  as  the  corporation  itself 
is  concerned,  there  may  be  a  change  in  the  present  condition 
of  things,  and  the  officers  of  the  company  may  be  able  to  find 
some  way  to  raise  money  in  order  to  obey  the  mandate  of  the 
court.  At  any  rate,  they  should  make  a  boim  fide  effort  to  do 
80.  If,  because  of  the  want  of  means,  they  cannot  comply 
with  the  writ,  and  if,  after  due  diligence,  they  remain  unable 
to  procure  the  necessary  means  for  this  purpose,  and  make 
these  things  appear  to  the  court  in  any  proceeding  for  con- 
tempt which  may  be  instituted  against  them,  we  apprehend 
tiie  presiding  judge  would  take  great  care  to  see  that  no  in- 
justice or  hardship  was  imposed  upon  them,  and  certainly 
would  not  inflict  punishment  for  a  failure  to  do  a  thing  impos- 
sible of  accomplishment.  This  matter  is  not  now  directly 
before  us,  and  we  leave  the  question  thus  raised  to  be  dealt 
with  by  the  judge  of  the  court  below  when  it  arises,  if  it  ever 
does. 

Judgment  affirmed.  

Mandamus  Against  Corporations  to  Compel  Performance  of  Pub- 
lic Duties. — Mandamus  lies  to  compel  a  street  railroad  company  to  perform 
the  duty  which  it  owes  to  the  public  to  operate  its  road  in  accordance  with 
the  provisions  of  the  law  under  which  the  road  was  constructed:  City  qf 
Potxoin  Place  ▼.  Topeka  Ry.  Co.,  61  Kaa.  609;  37  Am.  St.  Rep.  312;  and  ex- 
tended note. 

Mandamus  bt  Privatb  Individual  to  Compel  Performance  o»  Pub- 
uc  Di/'TT:  See  the  exteaded  note  to  Crane  v.  Chicago  etc  Ry.  Co.,  7  Am.  SI. 
Rep.  4S4. 
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Mandamus— Discretionary  Writ. — Mandamus  is  not  a  writ  of  rigtt, 
and  is  not  granted  as  of  course,  but  only  at  the  discretion  of  the  court  to 
which  the  application  is  ma<le:  State  v.  Oiaven,  19  Md.  351;  81  Am.  Dec. 
639;  Dane  v.  Derby,  54  Me.  95;  89  Am.  Dec.  722,  and  extended  note.  To  the 
same  effect:  City  of  Potwin  Place  v.  Topeka  Ri/.  Co.,  51  Kan.  609;  37  Am. 
St.  Rep.  312.  See,  also,  the  extended  note  to  Freonv.  Carriage  Co.,  51  Am. 
Rep.  798. 


Atlanta   and    Charlotte    Air-Line    Kailwat 
Company  v.  Leaoh. 

[91  Georgia,  419.] 
Railroad  Compakiks  —  Neolioencb  — Liability  tob  Death  of  Trs3* 
PASSER. —  A  railway  company  exercising  due  diligence  and  care  is  not 
liable  for  running  over  and  killing  a  trespasser  upon  one  of  its  trestles 
who,  through  gross  negligence,  voluntarily  places  himself  in  a  danger 
which  he  could  have  avoided  in  the  exercise  of  ordinary  care  and  pru  • 
deuce.  The  fact  that  the  person  so  killed  voluntarily  encumbered  him- 
self with  the  care  of  a  child  and  lost  his  life  in  protecting  it  does  not 
render  the  company  liable  for  his  death,  provided  he  could  have  saved 
his  life  in  the  exercise  of  ordinary  care,  if  not  so  encumbered  at  the 
time  of  the  accident. 

JacJcsons,  Barrow  &  Thomas,  S.  C.  Dunlap,  and  W.  F.  Find- 
ley,  for  the  plaintiff  in  error. 

M.  L.  Smith,  J.  B.  Bites,  and  H.  H.  Dean,  for  the  defend- 
ant in  error. 

**®  Lumpkin,  J.  1.  It  is  the  grossest  kind  of  negligence  to 
Wiilk  upon  a  long  and  very  high  trestle  of  a  railroad  over 
which  trains  are  constantly  passing.  The  exercise  of  ordi- 
nary care  and  prudence  would  have  prevented  the  plaintiflf's 
husband  from  exposing  himself  to  danger  by  going  upon 
the  trestle,  and  even  after  he  went  upon  it  he  might,  after 
becoming  aware  of  the  approaching  train,  have  saved  him- 
self if  he  had  not  encumbered  himself  with  the  care  of  a 
small  boy.  The  evidence  sliows  that  the  company's  servants 
did  all  in  their  power  to  stop  the  train  after  seeing  the  man 
and  boy  on  the  trestle,  and  strongly  tends  to  show  these 
servants,  the  engineer  and  fireman,  saw  the  persons  on  the 
track  as  soon  as  it  was  possible  for  them  to  do  so.  If  they 
were  guilty  of  *'*  any  negligence  at  all,  it  was  in  failing  to 
see  these  parties  sooner,  and  this  failure  would  not,  under 
the  circumstances,  make  the  company  liable.  Not  only  was 
there  a  complete  absence  of  wantonness  or  recklessness,  but 
the  Legligence,  if  any,  was  slight,  and  the  person  killed  be- 
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ing  a   mere  trespasser,  the  company,  by  its  servants,  exer- 
cised all  the  diligence  to  which  he  was  entitled. 

2.  Whatever  may  be  the  law  with  reference  to  the  liability 
of  a  railroad  company  for  injuring  or  killing  one  who  ex- 
poses himself  to  risk  and  danger  by  attempting  to  rescue 
another  in  a  perilous  situation  which  he  had  nothing  to  do 
with  bringing  about,  certainly  when  one  directly  and  by  his 
own  negligence  causes  the  peril  to  exist,  and  because  of  it 
exposes  himself  to  danger,  he  has,  as  against  the  company^ 
no  excuse  for  so  doing.  If  so,  it  would  be,  in  a  certain  sense, 
allowing  him  to  take  advantage  of  his  own  wrong.  If  a  man 
were  to  load  himself  down  with  chains  which  could  not  be 
speedily  removed,  or  in  any  other  way  fetter  his  movements, 
and  in  this  condition  attempt  to  walk  over  a  trestle,  no  one 
will  contend  that  because  of  these  impediments  to  progress 
a  railroad  company  would  be  liable  for  running  over  him  on 
the  trestle,  wlien  without  them  he  might  easily  have  escaped 
from  the  approaching  train.  So  far  as  the  company  is  con- 
cerned it  would  be  entirely  immaterial  how  the  man  encum- 
bered himself,  when  but  for  the  encumbrance,  whatever  its 
nature,  there  would  have  been  no  injury,  and  consequently 
no  liability.  The  plaintifTs  husband  was  doubtless  under 
the  strongest  obligations,  both  of  humanity  and  duty,  to  do 
all  in  his  power,  even  at  the  risk  of  his  own  life,  to  save  the 
unfortunate  ciiild  he  had  so  heedlessly  carried  into  this  most 
dangerous  place,  and  the  proof  shows  with  almost  absolute 
certainty  that  he  actually  lost  his  life  because  of  his  unavail- 
ing efforts  to  ***  get  the  child  over  the  trestle  before  the 
train  struck  them.  In  making  these  efforts,  however  he  was 
neglecting  his  own  safety,  and  thus  violating  his  duty  to  the 
company.  He  had  the  choice  of  two  fearful  alternatives,  and 
he  undertook,  as  was  creditable  of  him,  to  perform  the  duty 
he  owed  the  child;  but  it  must  not  be  overlooked  that  he 
himself  was  responsible  for  the  situation  that  forced  this 
awful  alternative  upon  him.  He  had  no  right  to  go  upon 
the  trestle  at  all,  and  in  no  event  could  he  voluntarily  en- 
cumber himself  in  any  manner,  and  then  rely  upon  the  en- 
cumbrance as  an  excuse  for  not  escaping.  Of  course,  the 
plaintiff,  his  widow,  can  have  no  better  right  against  the 
company  than  he  would  have  had  he  been  only  injured  and 
was  suing  for  the  injury. 

3.  Under  the  facts  of  this  case  she  was  not  entitled  to  re- 
cover.    Her  husband's  death  was  due  to  his  own  utter  want 
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of  care  and  prudence  in  going  upon  the  trestle,  in  going  there 
encumbered  with  the  boy,  and  in  failing  to  take  the  requisite 
steps  to  save  himself  after  the  danger  from  the  train  became 
imminent  and  the  opportunity  to  escape  was  still  at  hand. 
Judgment  reversed.  

Railroads — Liability  to  Trespassers  on  Track. — When  a  trespasser 
upon  the  track  of  a  railroad  is  injured  by  a  train  the  company  is  not  liable 
anless  the  injury  was  wantonly  and  willfully  inflicted,  or  was  tlie  x-esult  of 
such  gross  neglir,'ence  as  evidences  willfulness:  Lake  Shore  etc.  Ry.  Co.  v. 
Bodemer,  139  111.  596;  32  Am.  St.  Rep.  218,  To  the  same  efifect  see  Central 
R.  R.  etc  Co,  T.  Vaxightif  93  Ala.  209;  30  Am.  St.  Rep.  50,  And  extended 
note. 


Keed  V.  Aubrey. 

[91  Georgia,  485.] 

EXECUTORa    AND    ADMINISTRATORS  — SaLB    OV    MoRTOAOKD   LaNDS   BY. — A 

regular  and  valid  sale  by  an  executor  during  administration  of  land 
belonging  to  thu  estate  and  mortgaged  by  the  testator  vacates  proceed- 
ings to  foreclose  the  mortgage,  and  bars  the  condition  uf  a  judgment  of 
foreclosure;  but  if  such  sale  is  voidable  this  rule  does  not  apply,  and 
the  mortgagee  may  elect  not  to  ratify  the  sale  by  continuing  to  prose- 
oute  his  proceedings  to  foreclose  the  mortgage,  as  well  as  by  equitable 
action  against  the  executor  to  have  the  sale  vacated. 

HOSBAND   AND   WiFB — AgeNT's   WiFK  INCOMPETENT  TO   PORCHASK  AT  HiS 

Sale. —A  husband  who  is  an  agent  to  sell  land  has  no  power  to  make 
a  valid  sale  thereof  to  bis  wife. 
EXKCUTORS   AND   ADMINISTRATORS— SaLES    OT    LaND — WiFB   OF  AOBNT  OF 

ExBcuioR  A3  Purchaser  —  EFFEar  on  Mortoaobb.  —  If  a  husband 
acting  as  agent  for  an  executor  sells  land  belonging  to  the  estate  at 
public  sale  for  cash,  and  the  father  of  such  agent's  wife  bids  oflF  the  land 
(Ml  his  own  account,  but  in  reality  for  the  benefit  of  his  daughter,  with- 
out paying  any  thing  or  taking  a  deed,  the  sale,  as  to  him,  is  incomplete, 
and  if  the  daughter  is  afterward,  with  the  consent  of  all  of  the  parties, 
Bnbstituted  in  place  of  her  father  as  purchaser,  and  the  terms  of  the 
■ale  are  so  modified  as  to  make  it  partly  for  cash  and  partly  on  credit, 
this  is  not  a  binding  administration,  as  against  a  mortgagee  of  the  land, 
from  the  testator,  and  such  mortgagee  may  elect  either  to  ratify  or  re> 
pudiate  such  sale. 

Action  to  foreclose  a  mortgage  made  by  W.  Aubrey'  and 
wife.  After  the  death  of  said  Aubrey  his  wife  was  appointed 
his  executrix;  as  such  executrix  Mrs.  Aubrey  gave  her  son, 
Q.  H.  Aubrey,  a  power  of  attorney  to  sell  the  land  in  dispute 
for  cash,  to  pay  debts  of  the  testator  and  to  make  deed  to  the 
purchaser.  After  due  and  proper  proceedings  the  land  was 
sold  by  the  sheriff  at  public  sale,  one  Smith,  the  father  of 
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said  Aubrey's  wife,  being  the  purchaser.  A  deed  to  the  land 
was  afterward  made  to  Aubrey's  wife  by  hino,  as  attorney 
in  fact.     Judgment  for  defendant  and  theplaintiflF  appealed. 

J.  B.  Conyers  and  W.  K.  Moore,  for  the  plaintiff. 

H.  W.  Murphey  and  T.  W,  Akin,  for  the  defendant. 

*'•  Lumpkin,  J.  1.  An  executrix  has  the  right,  in  the  due 
-course  of  administration,  to  sell  the  property  of  her  testator 
for  the  purpose  of  paying  the  debts  of  the  estate,  or  carrying 
out  the  provisions  of  the  will.  Indeed,  a  sale  of  realty  by 
an  executrix  will  divest  the  lien  of  an  existing  judgment, 
'Unless  the  property  is  under  levy  at  the  time  the  sale  is 
•made.  Accordingly,  in  Newsom  v.  Carlton,  59  Ga.  516,  this 
•court  ruled  that  a  proceeding  to  foreclose  a  mortgage  upon 
realty  given  by  an  intestate  would  be  defeated  by  an  admin- 
istrator's sale  regularly  made,  and  that  the  mortgage  creditor 
would  have  to  look  to  the  proceeds  of  the  sale  in  the  admin- 
istrator's hands.  The  foregoing  rule  is,  of  course,  applicable 
to  a  sale  made  by  an  executrix  which  is  lawfully  *"  con- 
ducted and  in  all  respects  valid.  The  rule  is  different  if  the 
fiale  be  either  void  or  voidable.  If  the  sale  is  absolutely  void 
of  course  the  rights  of  no  person  could  thereby  be  affected; 
and  as  the  law  gives  to  creditors  the  right,  at  their  option,  to 
either  ratify  or  set  aside  a  voidable  sale,  the  same  conse- 
quences would  result  if  this  option  were  exercised  by  choos- 
ing the  latter  alternative.  We  do  not  think  it  would  be 
necessary,  so  far  as  the  executrix  is  concerned,  for  the  cred- 
itor seeking  to  foreclose  his  mortgage  to  institute  a  separate 
and  distinct  proceeding  to  have  the  sale  declared  void.  His 
election  nmy  be  made  by  continuing  to  prosecute  his  proceed- 
ing to  foreclose  the  mortgage,  and  may  be  tiius  effectuated 
as  well  as  by  an  equitable  petition  to  have  the  sale  vacated. 
Obtaining  a  judgment  of  foreclosure  being  entirely  inconsis- 
tent with  a  ratification  of  the  sale,  there  could  be  no  misun- 
derstanding as  to  the  creditor's  position,  and  the  enforcement 
of  the  mortgage  ^m/actas  after  foreclosure  would,  in  a  more 
direct  manner,  accomplish  the  same  result  as  a  decree  vacat- 
ing the  sale. 

2.  What  is  said  above  is  applicable  as  between  the  mort- 
gage creditor  and  the  executrix.  As  to  the  rights  of  the 
purchaser  from  the  latter,  and  as  to  what  course  the  creditor, 
after  obtaining  a  judgment  of  foreclosure,  should  pursue,  is 
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not  now  in  question.  The  purchaser  not  being  a  p&rty  to  the 
present  litigation,  and  not  having  been  heard  upon  the  ques- 
tions involved,  it  would  be  improper  for  this  court  to  now 
undertake  to  solve  and  adjudicate  these  issues.  We,  there- 
fore, do  not  feel  at  liberty  to  pass  upon  them,  but  will  leave 
the  same  open  for  future  investigation  and  determination, 
should  this  hereafter  become  necessary. 

3.  The  law  is  well  settled  that  an  agent  to  sell  land  cannot 
himself  become  the  purchaser,  unless  the  owner,  with  a  full 
knowledge  of  all  the  facts,  consents  thereto.  The  principle 
which  renders  an  agent  incompetent  to  *'®  purchase  from 
himself  renders  him  alike  incompetent  to  sell  to  his  wife. 
As  he  is  forbidden  to  purchase  tliat  which  another  has  in- 
trusted him  to  sell,  for  the  reason  that  the  temptation  to 
take  care  of  himself  will  override  the  duty  he  owes  to  his 
principal,  it  requires  no  great  amount  of  reflection  to  perceive 
that  he  will  ordinarily  be  influenced  by  the  same  motive  in 
selling  to  his  wife.  It  is  hardly  possible  for  a  wife  to  make 
an  advantageous  contract  of  any  kind  without  more  or  less 
benefit  therefrom  resulting  to  the  husband.  In  this  sense, 
as  in  many  others,  "  the  twain  are  one  flesh,"  and  the  selfish- 
ness and  desire  for  gain  common  to  most  mortals  makes  it 
expedient  to  prevent  a  husband  and  wife  dealing  between 
themselves  with  the  property  of  another  of  which  the  hus- 
band has  charge  in  a  fiduciary  capacity.  A  very  strong  and 
well-reasoned  case  in  support  of  the  above  doctrine  is  that  of 
Tyler  v.  Sanborn,  128  111.  136,  15  Am.  St.  Rep.  97,  in  which 
it  was  held  that  a  purcliase  by  a  wife  of  land  for  the  sale  of 
which  her  husband  was  agent,  with  notice  of  his  agency, 
will  be  set  aside  as  fraudulent  at  the  instance  of  his  princi- 
pal, who  had  no  notice  as  to  who  was  the  purchaser,  although 
there  was  no  fraud  in  fact,  and  the  wife  purchased  against 
the  remonstrance  of  her  husband,  and  paid  for  the  property 
out  of  her  separate  estate.  The  facts  of  that  case  show  that 
parties  in  the  East  were  anxious  to  sell  certain  lots  they 
owned  in  Illinois.  Tiieir  agent  in  that  state  bargained  the 
lots  at  one  thousand  dollars  to  one  B,  and  reported  the  fact 
to  his  principals,  who  accepted  the  offer  and  forwarded  to  the 
agent  a  deed  conveying  the  property  to  B.  Afterward  B 
declined  to  accept  the  deed,  and  the  agent's  wife  then  pro- 
posed, against  her  husband's  wishes,  to  pay  the  money  and 
take  the  property  herself.  The  matter  was  finally  consum- 
mated by  a  delivery  of  the  above-mentioned  deed  to  B,  and 
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his  subsequent  conve3'ance  to  the  agent's  wife.  This  sale 
was  afterward  set  *'•  aside  at  the  instance  of  the  owners, 
as  fraudulent  in  law  against  thera,  although  the  conduct  of 
both  the  agent  and  his  wife  was  absolutely  free  from  all 
fraud  in  fact.  This  decision  carries  the  doctrine  announced 
in  the  case  at  bar  to  a  very  considerable  length,  and  two  of 
the  seven  justices  dissented;  but  it  serves  to  show  that  the 
law  in  cases  of  this  kind  has  been,  and  should  be,  very 
strictly  enforced.  The  fact  that  in  Illinois  the  husband  is 
entitled  to  dower  in  the  real  estate  of  the  wife  undoubtedly 
contributed  to  some  extent  to  the  conclusion  reached.  We 
have  no  such  law  in  Georgia,  but  no  one  can  doubt  that  a 
husband  has  practically  a  beneficial,  though  not  a  legal,  in- 
terest in  the  property  of  his  wife.  Reference  is  here  made  to 
the  aubliorities  cited  in  the  case  just  mentioned,  and  also  to 
Davoue  v.  Fanning,  2  Johns.  Ch.  251,  an  examination  of 
which  will  throw  some  light  upon  the  question  under  con- 
sideration. 

4.  In  the  present  case  the  husband,  acting  as  agent  for 
the  executrix,  sold  the  land  at  public  sale,  the  terms  being 
cash.  The  father  of  the  agent's  wife  bid  off  the  land  on  his 
own  account,  but  really  intending  that  the  purchase  should 
be  for  the  benefit  of  his  daughter.  He  paid  nothing,  took  no 
deed,  and  the  sale  to  him  was  not  consummated.  Thereupon 
the  daughter,  by  her  own  consent  and  that  of  her  father  and 
her  husband,  the  latter  being,  as  already  stated,  the  agent 
making  the  sale,  was  substituted  in  the  place  of  her  father  as 
purchaser,  and  the  terras  of  the  sale  were  so  modified  as  to 
make  it  partly  for  cash  and  partly  on  credit.  Under  these 
circumstances  the  wife  was  really  the  purchaser  from  her 
husband;  and,  moreover,  there  was  an  unauthorized  change 
of  the  terms  of  sale.  We  therefore  have  no  difficulty,  in  view 
of  the  principles  hereinbefore  stated,  in  holding  that  the  above- 
recited  facts  did  not  constitute  a  binding  administration  of 
the  property  as  against  the  **•  creditor  holding  the  mort- 
gage, and  he  undoubtedly  had  an  election  to  ratify  or  repudi- 
ate the  transaction  in  question,  as  he  might  deem  proper. 
This  we  adjudicate,  so  far  as  the  executrix  is  concerned;  but 
as  between  the  creditor  and  the  purchaser  from  the  agent  of 
the  executrix,  we  leave  the  matter  to  be  hereafter  adjusted 
by  agreement,  or  by  such  proceedings  as  majr  be  appropriate. 

Judgment  reversed. 
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AoKNor — Valtditt  of  Salb  to  Wife. — An  agent  to  sell  cannot 
convey  the  property  to  his  wife  aaher  separate  property  without  the  knowl- 
edge an*l  couseutof  the  principal:  Tyler  v.  Sanborn,  128  111.  136;  15  Am.  Si. 
Rep.  97,  and  note.  An  agent,  though  authorized  to  convey,  cannot  execute 
a  conveyance  to  himself  and  his  wife  for  a  nominal  consideration.  Such  aa 
act  would  be  a  fraud  ou  the  principal,  and  would  render  the  conveyance 
void:  WvUer  v.  McMillan,  87  Cal.  256;  22  Am.  St.  Rep.  243,  and  note.  A 
husband  cannot  be  a  purchaser  at  a  sale  of  the  property  of  an  estate  of 
which  his  wife  is  acting  as  executrix:  ScoU  v.  Gorton,  14  La.  Ill;  33  Am. 
Deo.  576.     See,  also,  the  extended  note  to  PoUer'a  App^jal,  7  Am.  St.  Rep. 
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LtBEL— Publication  Tending  to  Expose  Officer  to  Public  Contempt. 
a  willful,  malicious,  and  false  publication  in  a  newspaper,  charging  % 
public  oflBcer  with  unbecoming  and  improper  conduct  merely  to  get 
fees,  tends  to  expose  him  to  public  contempt,  and  is  therefore  libelous 
and  not  privileged. 

Libel — Fkobablk  Cause  Question  for  Jury. — In  an  action  for  libel  based 
on  a  newspaper  publication,  charging  a  public  officer  with  improper 
conduct  merely  to  get  fees,  the  question  whether  there  was  probable 
cause  on  the  part  of  the  publisher  for  the  belief  that  he  acted  on  reli. 
able  and  trustworthy  information,  and  whether  he  acted  in  perfect  good 
faith,  or  published  the  article  willfully  and  maliciously,  with  intent  to 
bring  the  officer  into  public  hatred  and  contempt,  ia  a  question  for  the 
jury  to  determine. 

Action  for  libel,  based  upon  the  following  publication 
which  appeared  in  the  Augusta  Evening  News^  a  nevyspaper 
of  general  circulation: 

"It  Should  be  Stopped. 
*^A  Style  of  Soliciting  Business  Which  the  Grand  Jury  Should 

Investigate. 

"  It  is  not  a  new  sensation,  but  it  is  a  very  bad  style  for 
Augusta  to  solicit  business  for  magistrate  courts  at  the  daily 
levees  of  the  recorder.  The  attention  of  the  Evening  News 
was  called  this  morning  by  Lieut.  Hood  to  this  practice,  and 
he  pointed  to  Constable  W.  W.  Radford  on  the  outside  of 
the  courtroom  talking  through  the  window  to  Fannie  Brooke, 
a  prisoner  seated  on  the  dock.  The  result  was  a  peace  war- 
rant issued  by  Fannie  Brooks  against  Fannie  Edwards.  Both 
women  were  before  the  recorder  this  morning,  and  fined  $1 
each  for  a  simple  war  of  words.  There  was  nothing  serioui 
about  the  case,  but  now  it  will  cost  them  trouble  and  money 
to  pay  the  cost,  when  there  is  no  danger  of  any  assault  being 
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made  by  one  on  the  other.     This  practice  should  be  stopped, 
even  if  the  grand  jury  has  to  investigate  the  matter." 

J.  S.  &  W.  T.  Davidson  and  W.  T.  Oary,  for  the  plaintiff 
in  error. 

M.  P.  Foster^  for  the  defendant  in  error. 

*•*  Lumpkin,  J.  At  common  law  it  was  not  necessary 
tliat  written  or  printed  defamatory  words  should  charge  a 
crime  in  order  to  make  them  actionable,  but  it  was  sufficient 
if  they  tended  to  bring  a  man  into  public  hatred,  contempt, 
or  ridicule:  McGregor  v.  Thwaites,  3  Barn.  &  C.  33.  *'  Scan- 
dalous matter  is  not  necessary  to  make  a  libel;  it  is  enough 
if  the  defendant  induces  an  ill  opinion  to  be  had  of  the 
plaintiff,  or  to  make  him  contemptible  and  ridiculous": 
Crop  V.  Tilney,  3  Salk.  226.  And  it  has  with  great  reason 
and  justice  been  said  that:  "Written  slander  is  necessarily 
attended  with  such  deliberation,  and  its  publication  is  so 
well  calculated  to  produce  permanent  mischief  that  an  action 
may  be  maintained  for  the  publication  of  written  words  when 
it  could  not  be  maintained  for  the  publication  of  the  same 
words  by  mere  oral  discourse":  See  13  Am.  &  Eng.  Ency.  of 
Law,  289-300,  where  the  subject  is  discussed  at  length.  Tlie 
definition  of  libel  recognized  at  common  law  has  been 
adopted  by  statute  in  this  state.  "  A  libel  is  a  false  and 
malicious  defamation  of  another  expressed  in  print,  or  writ- 
ing, or  pictures,  or  signs,  tending  to  injure  the  reputation  of 
an  individual,  and  exposing  him  to  public  hatred,  contempt, 
or  ridicule":  Code,  sec.  2974. 

To  one  holding  public  office  there  is  especial  reason  for 
affording  protection  against  the  malicious  and  insidious 
thrusts  of  the  traducer.  As  a  servant  of  the  people  it  is  es- 
sential that  he  should  enjoy  their  fullest  confidence,  respect, 
and  esteem.  Those  intrusted  with  the  performance  of  official 
duties  should  be  pure,  upriglit,  *•*  conscientious,  and  pains- 
taking; and  public  policy  demands  that  they  should  be  un- 
embarrassed by  false  and  unfounded  expressions  of  distrust 
and  contempt  on  the  part  of  those  they  serve.  An  upright 
and  faithful  public  servant  sustains  special  damage  by  rea- 
son of  a  defamatory  publication  wliich  attacks  his  official 
character.  And  this  is  said  to  be  true,  "whether  the  office 
be  merely  confidential  and  honorary,  or  be  productive  of 
emolument":  Folkard's  Starkie  on  Slander  and  Libel,  sec. 
89.     **A8  regards   language   concerning  one  in  office,  the 
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eame  general  principles  apply  as  to  language  concerning  one 
in  trade.  Language  concerning  one  in  office  which  inoputes 
to  him  a  want  of  integrity,  or  misfeasance  in  his  office,  or 
a  want  of  capacity  generally  to  fulfill  the  duties  of  his  office^ 
or  which  is  calculated  to  diminish  public  confidence  in  him^ 
or  charges  him  with  tiie  breacli  of  some  public  trust,  is  ac- 
tionable": Townshend  on  Slander  and  Libel,  sec.  196.  "  It 
is  libelous  to  impute  to  any  one  holding  an  office  that  he- 
has  been  guilty  of  improper  conduct  in  that  office,  or  haa 
been  actuated  by  wicked,  corrupt,  or  selfish  motives,  or  i» 
incompetent  for  the  post":  Newell  on  Defamation,  Slander, 
and  Libel,  69.  The  American  and  English  Encyclopedia  of 
Law,  volume  13,  page  309,  also  employs  the  identical  lan- 
guage just  quoted,  and  cites  numerous  decisions:  See^ 
specially,  Gove  v.  Blethen,  21  Minn.  80;  18  Am.  Rep.  380» 
Illustrations  of  the  application  of  the  doctrine  are  numerous. 
It  is  libelous  to  denominate  a  magistrate  as  "a  damned  fool 
of  a  justice":  Spiering  v.  Andrae,  45  Wis.  330;  30  Am.  Rep. 
744;  or  to  say  he  perjured  himself  in  deciding  a  suit,  "and 
it  is  the  g — d  d d  erroneous  decision  I  ever  saw  any  jus- 
tice give,  and  it  was  a  d d  outrage,  and  it  was  done  for 

spite":  Gove  v.  Blethen,  21  Minn.  80;  18  Am.  Rep.  380;  or  to 
Bay  a  judge  lacked  capacity,  ''had  abandoned  the  common 
principles  of  truth,"  and  "  had  made  the  office  of  clerk  a  sub- 
ject of  private  negotiation  between  men  to  whom  **''  he  was 
under  personal  obligations,  and  endeavored  to  cancel  those 
debts  by  a  barter  of  office":  Rohbins  v.  Treadway,  2  J.  J. 
Marsh.  540;  19  Am.  Dec.  152;  or  to  otherwise  charge  a 
judicial  officer  with  gross  impropriety,  misconduct,  or  cor- 
ruption: In  the  Matter  of  Moore,  63  N.  C.  397;  Royce  v. 
Maloney,  58  Vt.  437.  The  same  is  true  as  to  a  state  senator: 
Wilson  V.  Noonan,  23  Wis.  105;  and  it  is  actionable  to 
speak  of  a  member  of  Congress  as  "a  fawning  sycophant,  a 
misrepresentative  in  Congress,  and  a  groveling  office-seeker," 
who  had  "abandoned  his  post  in  Congress  in  pursuit  of  an 
office":  Thomas  v.  Croswell,  7  Johns.  265;  5  Am.  Dec.  269. 
"  It  is  libelous  to  publish  of  one  in  his  capacity  of  a  juror 
that  he  agreed  with  another  juror  to  stake  the  decision  of 
the  amount  of  damages  to  be  given  in  a  cause  then  under 
their  consideration  upon  a  game  of  draughts":  Common' 
wealth  V.  Wright,  1  Cush.  46;  or  to  denounce  a  verdict  as  in- 
famous, and  express  contempt  for  the  men  who  served  as 
jurors,  charging  them  with  having  "done  injustice  to  their 
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own  oaths":  Byers  v.  Martin,  2  Col.  605;  25  Am.  Rep.  755. 
So,  too,  it  is  libelous  to  charge  that  u  county  attorney,  "purely 
out  of  political  fear,"  neglected  to  prosecute  a  certain  person 
suspected  of  having  committed  a  criminal  offense:  Larrahee 
V.  Minnesota  Tribune  Co.,  36  Minn.  141;  or  to  publish  tliat  a 
village  marshal  permits  gambling  to  be  "carried  on  before 
his  very  eyes,"  and  is  guilty  of  inattention  to  duty  and  mis- 
conduct in  the  matter  of  making  arrests:  Hay  v.  Reid,  85 
Mich.  296.  Various  other  instances  may  readily  be  found 
by  reference  to  the  text-books  above  cited. 

The  plaintiflf  in  the  present  case  was  a  constable.  He 
alleges  in  his  declaration  that  the  meaning  and  intent  of  the 
newspaper  publication  complained  of  was  to  falsely  and  mali- 
ciously charge  him  with  the  questionable  practice  of  attending 
the  daily  sessions  of  the  recorder's  court  of  the  city  of  Augusta, 
for  the  purpose  of  **®  soliciting  business  for  the  magistrate's 
court  of  which  he  was  constable;  and  to  specially  charge  that 
in  a  given  instance  he  was  guilty  of  official  misconduct  in 
inducing  a  certain  named  prisoner  to  apply  for  and  have 
issued  a  warrant  against  another  "  in  a  matter  which  had 
undergone  investigation  that  day  in  said  recorder's  court, 
and  been  fully  and  finally  determined  so  far  as  any  necessity 
existed,"  there  being  no  legal  excuse  or  justification  for  the 
issuing  of  such  warrant,  and  it  being  advised  and  brought 
about  by  the  plaintifiF  "  for  the  evil  and  corrupt  motive  of  in- 
creasing his  fees  as  such  constable."  Certainly,  the  article 
published  in  defendant's  newspaper  may  be  said  to  easily 
bear  this  construction;  and  that  it  is  clearly  libelous  to 
falsely  and  willfully  charge  that  a  public  officer,  with  the 
corrupt  and  sordid  motive  of  personal  gain,  prostitutes  the 
legitimate  functions  of  his  office,  appears  to  us  to  be  beyond 
question.  Indeed,  such  has  been  the  express  ruling  by  the 
courts  of  last  resort  both  in  Michigan  and  in  Wisconsin.  In 
Bourreseau  v.  Detroit  Evening  Journal  Co.,  63  Mich.  425,  6 
Am.  St.  Rep.  320,  the  publication  cliarged  that  a  deputy 
sheriff,  illegally  and  without  justification,  and  solely  with  the 
view  of  increasing  his  fees,  hung  around  the  highways  and 
arrested  men  whose  only  offense  was  that  they  were  poor  and 
ragged.  In  Eviston  v.  Cramer,  47  Wis.  659,  the  article  pub- 
lished, while  making  no  express  charge  of  official  misconduct, 
contained  the  innuendo  that  the  plaintiff,  while  acting  as 
"official  sealer  of  weights  and  measures,  and  as  inspector  of 
scales,"  "made  a  practice  of  'tampering'  with  such  weights 
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and  scales  for  the  purpose  of  increasing  the  fees  of  his  office.** 
In  passing  upon  a  demurrer  which  had  been  filed  to  the 
action,  the  court  said:  "  Now  that  such  statements  are  prima 
facie  prejudicial  to  plaintiff,  calculated  to  degrade  him  in 
public  estimation,  and  bring  him  into  public  hatred  and  con- 
tempt, seems  too  **•  plain  for  discussion."  We  agree  with 
Mr.  Justice  Cole  who  delivered  the  opinion  in  that  case. 
■  It  is  insisted,  however,  that  the  publication  in  question  was 
privileged.  Under  the  allegations  of  the  plaintiflf's  declara- 
tion this  contention  cannot  be  maintained.  Freedom  of  the 
press  is,  indeed,  a  matter  of  great  public  moment  and  con- 
cern, but  the  willful  abuse  of  this  liberty  will  not  be  tolerated 
by  a  court  of  justice;  and,  if  either  the  publisher  of  a  news- 
paper or  any  private  person  abuses  the  right  to  publicly  ex- 
press his  sentiments  on  any  subject  through  the  columns  of 
a  newspaper,  he  must  defend  himself  upon  the  same  legal 
ground:  13  Am.  &  Eng.  Ency.  of  Law,  316.  "The  conduct 
of  public  officers  is  open  to  public  criticism,  but  the  imputa- 
tion of  bad  motives  or  of  criminal  offenses,  unless  there  is  so 
much  ground  for  the  imputation  that  a  jury  shall  find  some 
foundation  for  belief  in  them,  is  not  such  criticism.  The  pub- 
lication must  be  strictly  privileged,  and  have  some  probable 
cause":  Neeb  v.  Hope,  111  Pa. St.  145.  The  plain tifl" alleges, 
in  substance,  that  the  publication  complained  of  was  a  false 
and  malicious  defamation,  willfully  intended  to  injure  him 
both  in  his  individual  and  in  his  official  capacity,  and  that 
neither  the  author  of  the  article  nor  the  publishers  of  the 
newspaper,  had  any  reason  to  believe,  or  did  in  fact  believe 
that  the  libelous  charge  made  against  him  was  true 
Whether  or  not  there  was  probable  cause  for  the  belief  on  the 
part  of  the  defendant  that  the  information  received  by  it  was 
entirely  reliable  and  trustworthy,  and  whether  it  acted  in 
perfect  good  faith,  or  published  the  article  willfully  and  ma- 
liciously with  the  intent  alleged,  were  questions  of  fact  which 
the  jury  alone  could  pass  upon:  Pearce  v.  Bower,  72  Ga.  243. 

The  trial  judge  properly  overruled  the  demurrer  filed  to 
the  plaintiflfs  declaration. 

Judgment  affirmed.  

Libel  of  Public  Offickh. — It  is  libelous  per  se  to  impute  to  a  person  in 
his  official  character  incapacity  or  any  kind  of  fraud,  dishonesty,  or  mis- 
conduct:  Colulla  v.  Kei-r,  74  Tex.  89;  15  Km.  St.  Rep.  819.  This  question 
will  be  found  fully  discussed  in  the  extended  notes  to  McAllister  v.  Detroit 
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Free  Prea$  Co.,  16  Am.  St.  Rep.  349,  and  Jones  v.  Townsend,  58  Am.  Rep. 
686. 

LiBBL. — Province  of  judge  and  jury  in  prosecutions  for:  See  the  extended 
notes  to  State  v.  Syphrettt  13  Am.  St.  Rep.  625,  and  Van  VeclUen  v.  Hopldnm 
i  Am.  Dec  351. 
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Kkchanics'  Libms — Waiver  of. — The  receipt  by  a  laborer  of  a  draft  upon 
his  debtor  for  the  amount  of  wages  due  him  is  not  a  waiver  of  his  lien 
for  such  wages,  and  the  fact  that  he  indorses  and  negotiates  the  draft 
for  value  does  not  constitute  such  waiver,  provided  he  regains  posses* 
bIou  and  control  of  the  draft  from  his  indorsee,  takes  the  necessary 
steps  in  due  time  to  enforce  his  lien,  and  offers  to  surrender  the  draft  to 
the  debtor  or  to  the  court  at  the  time  of  the  trial. 

Mbchanios'  Liens — Effect  or  Takino  StcuKirr. — The  indorsement  of  a 
draft  received  by  a  laborer  for  his  wages  is  canceled  and  title  restored 
to  him  for  the  purpose  of  enforcing  his  lien  for  the  wages  by  delivery 
of  possession,  and  control  of  the  draft  to  him  by  his  indorsee. 

Mechanic's  Lien  for  Price  of  Standing  Timber. — Standing  timber  is 
realty,  and,  under  a  statute  giving  persons  furnisliing  sawmills  with 
timber  a  lieu  upon  the  mill  and  its  products,  no  lien  cau  be  maintained 
for  the  price  of  standing  timber  purchased  by  the  owner  of  such  mill. 

Mechanics'  Liens — Loos  Furni.shkd  Sawmill. — Under  a  statute  giving 
persons  furuishing  sawmills  with  tin.ber  a  lien  upon  the  mill  and  its 
products  no  lien  can  be  maintained  for  the  contract  price  due  a  con* 
tractor  for  cutting  standing  timber  belonging  to  the  mill-owner,  and  for 
hauling  and  delivering  the  logs  at  the  mill. 

Mechanics'  Liens— Machinery  Furnished  Sawmill. — Under  a  statute 
giving  a  lien  upon  a  sawmill  and  its  products  to  any  one  furnishing 
such  mill  with  "  timber,  logs,  provisions,  or  any  other  thing  necessary 
to  carry  on  the  work  of  sawmills,"  no  lien  can  be  maintained  against  a 
sawmill  by  a  person  furnishing  it  with  machinery,  hardware,  imple* 
ments,  and  tools.  Such  things  are  not  ejitsdem  generis  with  the  things 
enumerated  in  the  statute. 

Mkohanics'  Liens— Oil  Consumed  in  Sawmill. — Under  a  statute  giving 
a  lien  upon  a  sawmill  and  its  products  to  any  one  furnishing  such  mill 
with  "  timber,  logs,  provisions,  or  any  other  thing  necessary  to  carry 
on  the  work  of  sawmills,"  a  lien  may  be  maintained  for  lubricating 
oil  furnished  a  lumber  company  owning  and  operating  such  milL 

Action  to  enforce  liens.  The  articles  referred  to  in  the 
opinion  as  being  designated  in  paragraph  (6)  of  the  second 
headnote  consisted  of  saws,  belting,  globe  valves,  pinions, 
couplings,  bolts,  chains,  nails,  screws,  gauges,  augers,  files, 
wrenches,  axehandles,  and  ropes. 

DeLacy  &  Bishop^  for  the  plaintiffs  in  error. 
C.  Estes,  Hill,  Harris  <k  Birch,  and  J.  L.  Hopkins  <£r  SoUy 
for  the  defendant  in  error. 
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••*  Lumpkin,  J.  1.  This  is  a  branch  of  the  litigation 
arising  over  the  administration  of  the  assets  of  the  Empire 
Lumber  Company,  which  resulted  in  bringing  many  cases  to 
this  court.  Among  the  parties  to  the  original  petition  for  a 
receiver  were  a  large  number  of  manual  laborers  who  had 
been  employed  as  such  in  and  about  the  running  of  the  n)ill 
and  its  machinery,  and  who  set  up  their  liens  and  insisted 
upon  the  priority  of  the  same.  All  the  facts  necessary  to  the 
validity  and  enforcement  of  their  liens  were  admitted,  and 
their  claims  were  allowed  by  the  master  except  as  to  certain 
amounts  represented  by  drafts  which  had  been  given  to  some 
of  the  laborers  by  the  lumber  company  in  settlement  of  their 
wages.  These  drafts  v/ere  indorsed  by  the  laborers  respec- 
tively holding  them,  to  Lupo  Bros,  and  others,  for  collection, 
or  for  the  purpose  of  borrowing  money  on  them.  The  parties 
to  whom  the  drafts  were  indorsed  did  advance  and  loan^ 
money  on  them  to  the  laborers,  and  forwarded  the  same  for 
collection,  but  payment  of  them  was  refused,  and  they  were 
returned.  They  were  afterward,  but  before  the  beginning  of 
this  litigation,  redelivered  to  the  original  payees,  who  are 
held  responsible  to  the  parties  to  whom  they  had  indorsed 
the  drafts  for  the  amounts  advanced  upon  them.  These 
laborers,  having  the  possession  and  control  of  the  drafts, 
offered  to  surrender  them  to  the  court,  and  had  full  authority 
so  to  do. 

Under  these  circumstances  we  think  the  master  erred  in 
disallowing  so  much  of  these  liens  as  were  represented  by  the 
drafts  referred  to.  The  mere  receipt  by  a  laborer  of  a  prom- 
issory note  from  his  debtor  will  not  waive  the  right  of  lien. 
In  Ford  v.  Wilson,  85  Ga.  109,  this  court  held  that  no  implied 
waiver  of  a  materialman's  statutory  lien  resulted  from  the 
acceptance  of  the  promissory  note  of  a  third  person  as  col- 
lateral security,  there  being  no  intimatioti  in  the  statute 
••'  that  materialmen  were  not  to  have  a  lien  as  well  when 
they  took  personal  security  as  when  they  did  not.  There  ia 
likewise  nothing  in  the  statute  allowing  liens  to  laborers 
which  would  make  the  mere  acceptance  by  them  of  cumula- 
tive security  a  ground  for  defeating  their  liens.  According 
to  the  principle  of  the  case  cited,  it  would  follow  incontro- 
vertibly  that  the  acceptance  by  a  laborer  of  a  promissory 
note  from  his  employer  for  an  amount  due  the  former  as 
wages  would  not  defeat  his  lien,  unless  the  note  was  given 
and  received  as  an  absolute  discharge  and  payment  of  the 


60  Balkcom  v.  Empibs  Lumber  Co.        [Georgia, 

debt.  An  actual  negotiation  and  transfer  of  the  note  would 
destroy  the  lien,  this  rule  being  founded  upon  the  theory  that 
the  lien  creditor,  by  transferring  the  note,  receives  payment 
in  full  of  his  claim.  But  if  he  afterward  regains  possession 
of  the  note  before  commencing  proceedings  to  foreclose  he 
is  in  the  same  position  as  if  the  note  had  never  been  trans- 
ferred at  all:  Kneeland  on  Mechanics'  Liens,  sec.  142.  In 
13  American  and  English  Encyclopedia  of  Law,  page  623,  it 
IB  said  that:  "Generally,  a  mechanic's  lien  is  not  waived  or 
abandoned  by  accepting  other  security,  such  as  a  promissory 
note":  See  cases  there  cited  upon  this  subject.  Section  1532 
of  2  Jones  on  Liens,  page  414,  is  directly  in  point,  and  reads 
as  follows:  "  But  the  taking  of  the  debtor's  own  note,  or  other 
evidence  of  indebtedness,  which  does  not  extend  the  credit 
beyond  the  time  within  which  a  lien  may  be  asserted,  does 
not  amount  to  a  waiver  of  the  right  of  lien,  in  the  absence 
of  an  express  agreement  to  that  effect.  If  such  note  is  nego- 
tiated by  the  contractor  the  lien  is  lost,  unless  he  regains 
possession  of  it  in  time  to  enforce  the  lien.  The  claimant 
must  produce  the  note  at  the  trial,  or  satisfactorily  account 
for  its  absence,  or  else  the  lien  cannot  be  enforced."  Apply- 
ing these  authorities,  which  seem  to  be  sound,  to  the  facts  of 
the  present  case,  wliich  show  that  the  drafts  were  returned 
to  the  laborers,  and  that  their  •**  proceedings  to  foreclose 
were  begun  within  the  time  allowed  by  law  for  this  purpose, 
it  is  clear  that  the  master  erred  in  disallowing  the  liens  for 
the  amounts  represented  by  the  drafts,  and  that  the  court 
was  wrong  in  sustaining  this  part  of  the  master's  report. 
The  indorsees  of  the  drafts,  by  returning  them  to  the  labor- 
ers, and  giving  the  latter  the  possession  and  control  of  the 
same  with  full  power  to  surrender  them,  virtually  canceled 
the  contracts  of  indorsement.  At  any  rate,  the  laborers  had 
at  least  the  equitable  title  for  the  purpose  of  enforcing  their 
liens,  and  their  liability  to  the  indorsees  is  really  upon 
account  for  the  money  originally  advanced  upon  the  drafts. 
Certainly,  nothing  in  the  facts  stated  would  make  them 
necessarily  and  absolutely  liable  upon  the  indorsements. 

2.  Darcy,  Davis,  and  Green,  intervening  creditors,  claimed, 
under  section  1985  of  the  code,  liens  against  the  lumber 
company  for  timber  furnished  by  them  to  it  and  its  sawmill. 
The  master  disallowed  the  claims  of  Darcy  and  Davis  for 
the  reason,  as  stated  in  his  report,  that  the  evidence  sliowed 
they  did  not  own  the  trees  from  which  the  logs  delivered  bj 
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them  were  cut,  but  simply,  as  contractors,  cut  the  trees  into 
logs  and  hauled  the  same  to  the  mill.  The  finding  of  the 
master  as  to  the  facts  of  this  transaction  was  erroneous,  the 
evidence  being  conclusive  and  uncontradicted  that  these 
parties  did  own  the  trees,  and  sold  them  to  the  company  as 
"standing  timber,"  but  it  does  not  appear  that  these  parties 
cut  the  trees  into  logs  and  delivered  them  to  the  mill.  The 
claim  of  Green  was  disallowed  for  another  reason,  which  ii 
is  unnecessary  to  state.  The  claims  of  all  three  of  these 
parties  ought  to  have  been  disallowed,  and  the  master  was 
right  in  so  doing,  although  he  may  not  have  given  the  proper 
reasons  for  his  decisions.  The  evidence  shows  that  all  these 
claimants  sold  to  the  lumber  company  standing  trees  as  they 
grew  in  the  •**  woods.  Standing  timber  is  realty,  and  there- 
fore not  embraced  in  the  tern>8  of  section  1985  of  the  code. 

Counsel  for  defendants  in  error,  in  open  court,  expressed" 
their  consent  to  a  reversal  of  so  much  of  the  judgment  of  tho 
court  below  as  approved  the  report  of  the  master  disallowing 
these  claims.  This  consent  was  based  upon  the  erroneous 
finding  of  fact  by  the  master  above  indicated.  Having 
shown,  however,  that  these  parties,  under  the  facts  as  they 
actually  appear,  are  not  entitled  to  a  lien,  a  sufficient  reason 
is  thus  presented  for  declining  to  reverse  the  judgment  in 
this  respect,  even  were  it  otherwise  proper  to  do  so  upon  tho 
mere  consent  of  counsel. 

H.  and  C.  Erskine  and  J.  E.  and  M.  D.  Price  claimed  a 
lien  for  logs  furnished  by  them  to  the  lumber  company. 
The  proof  shows  that  the  company  owned  lumber  trees 
standing  in  the  woods,  and  that  these  parties,  as  contract- 
ors, cut  down  the  timber  and  hauled  and  delivered  the  log» 
to  the  mill.  Section  1985  of  the  code  contemplates  that  per* 
sons  furnishing  sawmills  with  timber,  logs,  etc.,  shall  own 
the  material  furnished.  Certainly,  logs  which  already 
belong  to  the  owners  of  a  mill  were  not  included  nor 
intended  to  be  included  in  the  provisions  of  this  section. 
It  is  difficult  to  conceive  how  a  corporation  can  be  furnished 
with  a  thing  which  already  belongs  to  it.  The  contractora 
furnished  the  labor  necessary  to  convert  the  standing  trees 
into  logs  suitable  for  the  purposes  of  the  company's  busi- 
ness, but  in  no  sense  can  they  be  said  to  have  furnished  the 
logs  themselves.  The  master  was  therefore  right  in  disallow- 
ing the  claim  of  lien  of  the  parties  last  mentioned,  and  thd^ 
court  properly  sustained  his  action  in  so  doing. 
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The  Atlanta  Rubber  Company,  and  a  number  of  other 
creditors,  claimed  liens  for  such  articles,  and  others  of  simi- 
lar character,  as  are  designated  in  paragraph  (6)  of  the 
second  head  note.  Their  contention  was  that  these  **• 
articles  were  embraced  in  the  words  '*any  other  thing  neces- 
sary to  carry  on  the  work  of  sawmills,"  which  follow  the 
words  "  timber,  logs,  provisions,"  in  section  1985  of  the  code. 
We  do  not  think  this  contention  is  well  founded.  The  words 
ifirst  above  quoted  refer,  in  our  opinion,  to  things  of  like 
ikind,  ejusdem  generis,  as  those  indicated  by  the  words  last 
•quoted.  The  latter  relate  to  a  class  of  articles  which  are 
immediately  consumed  in  their  use.  Machinery,  hardware, 
implements,  etc.,  while,  in  point  of  fact,  equally  necessary 
to  the  carrying  on  of  the  work  of  sawmills,  belong  to  an 
■entirely  different  class,  possessing,  more  or  less,  the  elements 
•of  permanency  and  durability.  "  When  there  are  general 
words  following  particular  and  specific  words  the  former 
must  be  confined  to  things  of  the  same  kind":  Sutherland 
'On  Statutory  Construction,  sec.  268.  See,  also,  other  author- 
ities in  support  of  this  proposition,  cited  in  Sanders  v.  State, 
•86  Ga.  719,  720. 

The  Standard  Oil  Company  claimed  a  lien  for  oil  fur- 
nished to  the  lumber  company.  We  think  oil  for  lubricat- 
ing purposes  could  be  properly  included  in  the  same  class  as 
that  to  wiiich  timber,  logs,  and  provisions  belong,  it  being 
an  article  at  once  consumed  in  its  use.  It  does  not  aflSrm- 
atively  appear,  however,  that  the  Standard  Oil  Company, 
either  by  affidavit  or  by  intervention,  commenced  proceei 
ings  to  enforce  its  lien  for  the  oil  furnished  within  twelve 
months  after  the  debt,  so  far  as  chargeable  upon  the  prop- 
erty now  in  question,  became  due.  This  company  furnished 
oil  to  the  defendant  corporation  at  its  mills  at  Empire, 
Georgia,  and  also  at  Sedden,  Alabama,  and,  althougii  the 
amount  due  for  the  oil  furnished  at  the  mills  in  this  state  is 
shown,  it  is  impossible  to  ascertain  definitely  from  the  evi- 
dence when  this  amount  became  due,  or  that  it  had  not  been 
due  for  more  than  one  year  before  a  proceeding  of  any  kind 
to  foreclose  the  lien  was  instituted. 

•*'  We  therefore  hold  that  the  master  did  not  err  in  dis- 
allowing the  alleged  liens  for  machinery,  hardware,  imple- 
ments, etc.,  or  for  the  oil  mentioned,  and  there  was  no  error 
rby  the  court  in  sustaining  his  report  as  to  these  claims. 

Judgment  reversed  in  part  and  in  part  afiirmed. 
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MzcHAyics'  Liens — Waiver  by  Taking  Notes  or  Other  SEccRiriES. 
Waiver  of  a  meclianic'a  Ilea  is  not  inferred  from  the  taking  of  collateral 
security  from  another  iu  a  manner  not  inconsistent  with  the  continued 
existence  of  the  lieu:  Kili>atrick  v.  Kansas  City  etc.  B.  R.  Co ,  38  Neb.  620; 
41  Am.  St.  Rep.  741,  and  extended  note  at  pages  761-766,  thoroughly  dis- 
cussing the  subject. 

Real  Property — Growino  Trees  as. — Growing  trees  are  s  part  and 
parcel  of  the  land  on  which  they  grow:  McKenzie  T.  Shows,  70  Miss.  388; 
Ho  Am.  St.  Rep.  654,  and  note. 


WiLKERSoN  V.  State. 

LQlGi^OBOlA,  729.] 

Homicide —Killing  by  Paramoor — Self- defense. — The  killing  of  ahni* 
band  by  the  paramour  of  the  former's  wife  is  justifiable  wheu  the  hus- 
band deliberately  lays  a  trap  for  the  paramour  by  pretending  that  he 
is  going  on  a  journe}',  and  concealing  himself  near  his  home  for  the  pur- 
pose of  killing  the  paramour,  if  he  is  caught  in  the  guilty  act,  providing 
BQch  killing  is  done  by  the  paramour  in  defending  himself  against  a 
deadly  assault  made  by  the  husband  while  the  paramour  and  the  wif« 
are  indulging  in  illicit  intercourse. 

Xtidencb — Privileged  Communications. — A  Letter  from  Husband  to 
WlF«  received  by  her,  indicating  the  state  of  his  feelings  toward  her 
paramour  and  herself,  in  relation  to  the  latter,  is  not  admissible  in 
evidence  in  his  behalf  on  his  trial  for  killing  such  husband,  although 
the  wife  voluntarily  gave  the  letter  to  her  paramour  before  the  homi* 
cide,  and  the  latter  thereafter  retained  possession  and  control  of  it. 

fioMiciDE. — Dying  Declarations  of  Deceased  are  Admissible  in  Evt- 
DBNOE  on  a  trial  for  murder  to  prove  any  relevant  fact  embraced  in 
the  res  gesta  of  the  killing. 

J.  Branham  and  Reece  &  Denny,  for  the  plaintiflf  in  error. 

W.  J.  Nunnally^  solicitor  general,  and  J.  W.  Harris,  Jr.,  fox 
"the  state. 

"®  Lumpkin,  J.  1.  The  tragedy  disclosed  by  the  record 
in  this  case  is,  in  every  way,  deplorable.  It  presents  a  singu- 
larly striking  instance  of  human  death  and  misery  resulting 
from  human  misconduct.  The  trial  of  such  a  case  imposes 
upon  the  parties  concerned  on  both  sides,  the  witnessep,  the 
jurors,  the  counsel,  and  the  courts,  the  performance  of  the 
most  painful  duties.  We  deeply  regret  the  necessity  which 
requires  us  to  deal  with  questions  of  the  kind  now  before  us; 
but  we  shall  not  shrink  from  plainly  laying  down  the  law  as 
we  understand  it  to  be,  after  anxious  and  careful  exami- 
nation.     The  evidence  is  exceedingly  voluminous,  and  in 


%i  WiLKSRSON  V.  Stats.  [Georgia, 

many  respects  conflicting.  It  tends  to  show,  almost  beyond 
the  possibility  of  question,  that,  for  many  months  before  the 
homicide  of  Stephens,  adulterous  relations  had  existed  be- 
tween his  wife  and  his  slayer.  It  also  tends  strongly  to  show 
that  this  was  certainly  known  to  Stephens,  and  that,  if  he 
did  not  actually  connive  at  it,  he  at  least  tolerated  it.  Ac- 
cording to  the  statement  made  by  the  accused,  the  deceased 
knew  of  the  illicit  intercourse,  and  practically  assented 
to  it.  There  is  undisputed  sworn  testimony  showing  that 
Stephens  had  in  his  possession,  for  months  before  he  was 
killed,  a  letter  his  wife  had  written  the  accused,  and  which 
he  (Stephens)  had  taken  from  the  trunk  of  the  latter;  and 
that  for  nearly  a  month  before  the  killing  Stephens  also  had 
in  his  possession  a  letter  which  the  accused  had  written  to 
Mrs.  Stephens,  and  which  Stephens  intercepted  before  its  de- 
livery to  her.  These  letters  were  in  his  pocket,  and  were 
taken  from  it  after  he  was  fatally  shot.  Their  contents  show, 
almost  indubitably,  that  the  writers  had  been  sustaining 
toward  each  other  the  most  affectionate,  intimate,  and  "* 
guilty  relations.  Besides,  there  was  much  testimony  as  to 
numerous  incidents  and  circumstances  which,  if  true,  would 
conclusively  establish  that  Stephens,  for  a  considerable  time 
before  the  homicide,  absolutely  knew  his  wife  and  Wilkerson 
had  been  constantly  and  repeatedly  committing  adultery 
with  each  other;  that  in  the  face  of  this  knowledge  he  per- 
sisted in  requesting  Wilkerson  to  remain  in  his  employment 
when  the  latter  wished  to  go  away,  and  frequently  expressed 
a  purpose  to  do  so;  and  that  Stephens,  under  these  circum- 
stances, allowed  Wilkerson  free  access  to  his  house  and  family, 
permitted  him  to  take  his  meals  there  as  a  boarder,  and  main- 
tained toward  him  a  kind  and  friendly  demeanor. 

As  the  case  must  be  tried  again  we  do  not  wish  to  be 
understood  as  stating  as  an  undisputed  fact  that  Stephens 
did  know,  for  some  time  before  he  was  killed,  of  his  wife's 
adultery  with  Wilkerson.  On  the  contrary,  the  state  stren- 
uously contended  that  he  did  not,  that  he  merely  suspected 
her  guilt,  and  that  he  laid  a  trap  to  verify  the  correctness  of 
his  suspicions,  and,  finding  them  well  founded,  shot  and 
undertook  to  kill  the  adulterer  as  soon  as  the  discovery  was 
made.  We  have,  therefore,  with  great  brevity,  simply  un- 
dertaken to  set  forth  enough  to  show  that  there  was  strong 
evidence  to  support  the  contention  of  the  defense  that  the 
deceased  knew,  with  certainty,  of  his  wife's  infidelity  to  him 
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and  of  her  adultery  with  Wilkerson,  and  that  he  laid  the 
trap,  not  for  the  purpose  of  proving  the  correctness  of  mere 
suspicions,  but  for  the  deliberate  purpose  of  catching  and 
surprising  his  wife  and  her  paramour  in  an  act  of  which  he 
already  knew  they  had  been  repeatedly  guilty,  and  then  kill- 
ing the  paramour,  not  to  prevent  the  adultery,  but  to  obtain 
revenge  upon  the  adult'erer.  The  contentions  of  the  state  and 
the  accused  were  as  above  stated.  What  the  real  truth  is 
we  do  not  decide,  but  we  leave  open  for  determination  by 
the  jury,  at  the  next  hearing,  the  vitally  important  issue 
thus  made. 

'**  The  motion  for  a  new  trial  contained  a  large  number 
of  grounds.  Error  was  assigned  upon  numerous  charges, 
and  the  refusal  of  numerous  requests  to  charge.  It  is  not 
necessary  to  state  or  discuss  them  in  detail.  The  law  of  the 
case  upon  the  controlling  question  involved  is  stated  in  the 
first  headnote.  The  evidence  is  conflicting  as  to  the  atti- 
tude of  Mrs.  Stephens  and  Wilkerson  toward  each  other  at 
the  moment  Stephens  appeared  on  the  scene  and  began  to 
fire.  The  state  contends  that  they  were  in  the  very  act  of 
adultery,  and  the  accused  contends  their  conduct  on  that 
occasion  was  free  from  all  guilt,  both  in  act  and  intention. 
Taking  the  entire  charge  of  the  court,  in  connection  with  the 
refusals  to  charge,  it  will  appear  that  the  trial  judge  was  of 
the  opinion  that  if  Stephens  came  suddenly  upon  his  wife 
and  Wilkerson,  and  found  them  in  the  act  of  adultery,  or 
under  circumstances  indicating  that  the  adulterous  act  was 
just  over  or  about  to  begin,  he  would  be  perfectly  justifiable 
in  killing  Wilkerson  on  the  spot,  although  he,  Stephens,  with 
actual  knowledge  of  their  previous  guilt,  had  laid  a  plan  to 
bring  them  together  for  the  express  purpose  of  killing  Wil- 
kerson. The  jury  were  instructed  to  this  effect,  and  were 
nowhere  instructed  that  if  Stephens  knew  of  his  wife's  infi- 
delity, and  laid  a  trap  to  catch  Wilkerson  in  the  act  of  adul- 
tery with  her,  expecting  and  designing  to  so  catch  him,  and 
intending  then  and  there  to  kill  him,  he,  Stephens,  would 
not  be  justified  in  so  doing.  We  think  the  accused  was  en- 
titled to  a  charge  of  the  kind  just  indicated,  with  the  addi- 
tional statement  that  if  Stephens  was  not  justified  in  shooting 
Wilkerson,  the  latter  had  a  right  to  defend  hiiiiself  from  a 
deadly  attack  by  Stephens;  and  in  our  judgment  a  new  trial 
should  be  granted  because  such  a  charge  was  not  given. 

Drysdale  \.  State,  83  Ga.  744,  20  Am.  St.  Rep.  340,  does 

Ak.  bt.  Ket.,  Vou  XLIV.  — » 
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not  in  the  least  conflict  with  this  view.  In  that  case  it  was 
held  that  '*•  "a  husband  may  attack  for  intimacy  with 
his  wife  in  his  presence,  raising  a  well-founded  belief  that 
the  criminal  act  is  just  over  or  about  to  begin;  and  the 
adulterer,  though  in  danger,  has  no  right  to  defend  himself 
by  using  a  deadly  weapon."  for  the  reason,  as  stated  by 
Chief  Justice  Bleckley,  that  "  whatsoever  the  law  would  jus- 
tify the  husband  in  doing  under  such  circumstances  it 
would  not  justify  the  adulterer  in  preventing  by  homicide  or 
attempting  homicide;  perhaps  not  otherwise  than  by  making 
bis  escape."  But  it  does  not  appear  in  the  report  of  Drytdale 
V.  State,  83  Ga.  744,  20  Am.  St.  Rep.  340,  that  there  had 
been  any  previous  adultery  between  him  and  the  wife  of  the 
prosecutor,  much  less  that  the  latter  had  any  knowledge,  or 
«ven  a  suspicion,  of  such  a  thing;  and  the  case  was  ruled 
on  the  fact  therein  stated,  which  merely  showed  that  the 
prosecutor  caught  his  wife  and  Drysdale  under  circum- 
stances strongly  indicating  that  they  had  just  committed,  or 
were  about  to  commit,  adultery,  and  immediately  assaulted 
Drysdale,  who  replied  by  shooting  at  the  husband,  and  his 
act  was,  under  the  circumstances,  rightly  held  not  to  be  jus- 
tifiable. 

The  strongest  case,  perhaps,  in  our  reports,  asserting  the 
right  of  a  husband  to  slay  the  seducer  of  his  wife,  is  that  of 
Biggs  v.  State,  29  Ga.  723,  76  Am.  Dec.  630,  and  it  falls  very 
far  short  of  sustaining  the  doctrine  tlmt  a  husband  who 
knows  for  weeks  of  his  wife's  guilt,  and  does  nothing  to  put 
a  stop  to  it,  may  then  form  a  deiibtii  y  plan  to  catch  her  in 
the  guilty  act  for  the  purpose  of  slaying  her  paramour.  Such 
a  slaying  would  be  murder,  and  nothing  else.  Judge  Holt 
had  charged  the  jury  that  under  no  circumstances  would  a 
man  be  justifiable  in  taking  the  life  of  another  who  attempts 
the  seduction  of  his  wife.  This  charge  was  too  strong,  and 
Judge  Lumpkin  said,  in  effect,  it  was  the  privilege  of  the  jury 
to  determine  whether  the  strong  arm  of  the  husband  may  not 
interfere  to  shield  and  defend  the  wife  from  '•*  pollution, 
but  he  did  not  say  that  a  husband  could  justifiably  kill  the 
seducer  of  his  wife  as  a  matter  of  personal  revenge. 

The  law  permits  and  will  justify  the  homicide  of  another 
by  the  husband  to  prevent  the  seduction  of  the  wife,  or  even 
to  prevent  the  comtnitting  with  her  of  a  single  act  of  adul- 
tery, if  by  his  previous  conduct  he  has  not  forfeited  the  right. 
14ay  more,  the  law  will  sometimes  excuse  the  husband  for 
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slaying  the  seducer  of  his  wife,  immediately  after  the  guilty 
act  is  over,  if  he  acts  promptly  and  in  that  burst  of  passion- 
ate indignation  which  overwhelms  him  upon  discovering  the 
outrage  which  has  been  done  him.  Even  v/here  a  husband 
suspects  the  fidelity  of  his  wife,  he  may  watch,  and  may  seek 
and  make  opportunities  to  test  the  correctness  of  his  sus- 
picions; and,  upon  finding  that  they  are  true,  he  may,  upon 
catching  the  adulterer  in  the  criminal  act,  or  under  circum- 
stances showing  it  has  just  taken  place  or  is  about  to  begin, 
justifiably  slay  the  adulterer.  But  the  law  has  never  in  any 
civilized  country  justified,  nor,  in  our  opinion,  ever  will 
justify,  the  killing  by  a  husband  of  an  adulterer  of  whose 
guilt  he  had  long  known,  and  toward  whom  he  had  mani- 
fested a  friendly  feeling;  certainly  not  when,  in  addition  to 
these  facts,  it  also  appears  that  the  adulterer  was  aware  of 
the  husband's  knowledge  of  his  guilt. 

It  is  conceivable  that  one  man  may  invite  another  to  share 
his  marriage-bed;  and,  where  this  is  done,  it  could  not  for  a 
moment  be  contended  that,  if  the  husband  surprised  the  other 
in  an  act  of  adultery  with  his  wife,  he  would  be  justifiable  in 
slaying  the  adulterer.  Where  a  husband  connives  at,  and 
tacitly  consents  to,  adulterous  relations  between  his  wife  and 
another  man,  and  such  connivance  and  consent  are  known 
to  the  latter,  it  is  somewhat  in  the  nature  of  an  invitation  to 
debauch  the  wife,  the  difierence  between  such  conduct  and 
a  positive  "*  invitation  being  in  degree  only.  While,  of 
course,  the  behavior  of  the  adulterer  is  heinous  and  unlaw- 
ful, and  cannot  be  justified  or  excused,  the  hueband  cannot, 
under  such  circumstances,  become  his  legal  executioner  and 
put  him  to  death.  The  simple  truth  is,  that  while  the  law 
may  justify  a  homicide  committed  for  the  purpose  of  prevent- 
ing adultery,  and  may  excuse  a  homicide  on  the  part  of  one 
who  promptly  resents  unto  death  an  unauthorized  and  totally 
indefensible  invasion  of  his  marital  rights,  the  law  never 
makes  justifiable  a  homicide  committed  in  a  spirit  of  re- 
venge, and  for  the  purpose  of  revenge  only. 

The  rule  we  lay  down  in  the  present  case  is  no  new  doc- 
trine in  Georgia.  In  Hill  v.  State,  64  Ga.  469,  Jackson, 
Justice,  said:  "Our  law  broadly  separates  the  act  of  deliber- 
ately seeking  another  and  slaying  him  for  past  wrongs,  how- 
ever heinous  they  may  be,  from  the  act  of  slaying  another  to 
prevent  his  doing  a  present  wrong,  or  future  wrong  immi- 
nently impending.     Whenever  done  to  avenge  the  past,  it  is 
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not  justifiable;  when  done  under  pressing  necessity  to  defend 
life,  or  limb,  or  wife,  or  child,  or  habitation,  or  property, 
against  felonious  attack  on  either  it  is  justifiable."  And,  in 
that  case,  it  was  held,  that,  in  order  to  justify  the  killing,  it 
must  have  been  done  to  prevent  the  deceased  from  attempt- 
ing or  consummating  the  impending  adultery  with  the  wife, 
and  not  to  avenge  a  past  adultery  with  her.  Again,  in  Cloud 
V.  State,  81  Ga.  450,  Blandford,  Justice,  said:  "We  do  not 
think  that  any  man  is  justifiable  in  killing  another  who  has 
committed  adultery  with  his  wife,  after  the  adultery  has 
been  committed;  for  that  would  seem  to  be  killing  in  a  spirit 
of  revenge,  which  would  make  it  murder.  The  killing  must 
be  done  to  prevent  the  adultery,  and  there  must  be  a  neces- 
sity for  it.  The  taking  of  human  life  must  be  necessary  to 
prevent  this  great  wrong  upon  the  peace  and  happiness  '*• 
of  families,  in  order  to  justify  the  homicide.  The  law  is, 
that  the  killing  must  be  to  prevent  the  adultery,  and  it  is 
only  in  such  case  that  the  killing  would  be  justified."  It  fol- 
lows, from  the  rule  laid  down  in  these  cases,  that  where  a 
husband  knows  his  wife  has  repeatedly  committed  adultery 
with  another  man,  and  lays  a  trap  by  which  he  may  detect 
them  in  the  commission  of  yet  another  adulterous  act,  his 
purpose  being  to  avenge  the  past  adultery,  and  not,  of  course, 
to  prevent  the  particular  act  of  adultery  which  he  expects  to 
witness,  he  could  not  be  justifiable  in  slaying  the  adulterer: 
See,  also,  Maya  v.  State,  88  Ga.  899,  and  the  authorities  there 
cited.  An  examination  of  those  authorities  will  show  that, 
at  common  law,  it  was  manslaughter  for  a  husband  to  kill 
an  adulterer  even  when  caught  in  the  very  act  of  illicit  inter- 
course with  the  slayer's  wife;  and  it  is  only  by  virtue  of  sec- 
tion 4334  of  our  code,  which  follows  the  sections  defining 
justifiable  homicide,  and  declares  that  "all  other  instances 
which  stand  upon  the  same  footing  of  reason  and  justice  as 
those  enumerated  shall  be  justifiable  homicide,"  that  the 
killing  of  an  adulterer  by  the  husband  is  ever  rendered  com- 
pletely justifiable.  But  for  this  section  the  common-law 
rule  would  now  be  of  force  in  this  state. 

If  the  theory  of  the  defense  be  true,  yiz:  that  Stephens 
was  attempting  to  kill  Wilkerson  for  the  purpose  of  aveng- 
ing past  wrongs  of  which  Stephens  had  full  knowledge,  then 
Stephens  was  certainly  endeavoring  by  violence  and  surprise 
to  commit  upon  Wilkerson  a  crime  amounting  to  at  least 
voluntary  manslaughter,  which,  under  our  law,  is  a  felony; 
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and  this  being  true,  Wilkerson  had  the  undoubted  right, 
under  the  plain  letter  of  section  4330  of  the  code,  to  defend 
himself  even  to  the  extent,  if  necessary,  of  taking  his  assail- 
ant's life.  We  repeat  again,  out  of  abundant  caution,  that 
we  do  not  wish  to  be  understood  as  deciding  that  this  theory 
of  ''"'  the  defense  is  the  truth  of  the  case.  It  will  be.  the 
duty  of  the  jury  to  pass  upon  this  question  under  proper 
instructions  from  the  court,  and  we  have  no  wish  to  interfere 
in  the  slightest  manner  with  their  solution  of  it.  We  hold 
further,  that  if  Stephens  did  not  actually  know  of  his  wife's 
guilt,  but  only  suspected  it,  and  laid  a  trap  for  ascertaining 
in  good  faith  whether  or  not  his  suspicion  was  well  founded, 
and  if  by  reason  of  having  laid  the  trap  he  caught  his  wife 
and  Wilkerson  in  the  act  of  adultery,  or  under  circum- 
stances showing  they  had  just  committed,  or  were  about  to 
commit,  this  crime,  he  had  a  perfect  right,  under  the  spirit  of 
our  law,  to  kill  tlie  adulterer,  and  under  sucli  circumstances 
Wilkerson  would  have  had  no  right  to  defend  himself  by 
making  a  deadly  attack  upon  the  person  of  Stephens.  The 
case  will  turn  upon  the  proper  determination  of  this  question 
by  the  jury.  We  order  a  new  trial  simply  because  the  law 
covering  both  phases  of  this  most  lamentable  occurrence  has 
not  been  fully  and  fairly  presented  to  the  jury.  This  court 
will  go  as  far  as  the  rules  of  established  law  will  permit  in 
protecting  the  virtue  and  chastity  of  the  wives  and  daughters 
of  this  state  from  the  criminal  wiles  of  the  adulterer  and 
seducer,  and  will  uphold  husbands  and  fathers  in  all  they 
may  lawfully  do  to  maintain  and  protect  the  sanctity  of  their 
homes  and  firesides.  But  it  must  be  remembered  that  no 
husband  or  father,  with  a  full  knowledge  that  wrongs  of  this 
kind  have  been  perpetrated  in  his  household,  can  quietly 
acquiesce  in  or  submit  to  the  same,  and  then  deliberately  lay 
schemes  for  the  purpose  of  inflicting  mortal  punishment 
upon  the  wrongdoer.  The  law  rightly  attributes  such  con- 
duct to  motives  of  revenge,  which  it  has  never  tolerated. 

2.  On  the  trial  the  accused  offered  in  evidence,  and  also 
offered  to  read  as  a  part  of  his  statement,  a  letter  which  had 
been  written  by  Stephens  to  his  wife,  and  ■"*  which  she  had 
voluntarily  delivered  to  Wilkerson  some  time  before  the 
homicide.  This  letter  contained  intimations  that  the  writer 
knew  of  the  relations  existing  between  his  wife  and  Wilker- 
son, and  also  a  threat  against  the  latter.  The  court  rightly 
rejected  the  letter,  and  refused  to  allow  it  to  be  read  to  the 
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jury.  Section  3797  of  the  code  declares  that  communica- 
tions between  husband  and  wife  are,  from  publio  policy, 
excluded  as  evidence.  Mrs.  Stephens  would  not,  for  this 
reason,  have  been  permitted,  as  a  witness  upon  the  stand,  to 
testify  to  communications  from  her  husband  to  herself,  or  to 
read  to  the  jury  a  letter  which  he  had  written  to  her.  We 
are  therefore  decidedly  of  the  opinion  that  the  same  result  can- 
not be  indirectly  accomplished  by  her  voluntarily  delivering 
a  letter  of  this  kind  to  another  person.  We  are  aware  that 
there  are  respectable  authorities  holding  that  a  privileged 
oral  communication  may  be  given  in  evidence  by  one  who 
overheard  it,  though  an  eavesdropper;  or  that  a  privileged 
written  communication,  purloined  from  the  proper  custodian 
of  it,  may  bo  received  in  evidence.  In  such  instances,  how- 
ever, the  parties  to  the  privileged  communication  do  not 
themselves  successfully  make  and  keep  it  private:  but,  where 
this  result  is  accomplished,  the  law  will  not  permit  either  of 
the  parties,  directly  or  indirectly,  to  violate  the  confidence  of 
the  other.  In  respect  to  documents  there  is  a  difference  be- 
tween those  which  are  confidential  in  their  own  nature,  such 
as  letters  between  husband  and  wife,  and  those  which  be- 
come confidential  by  custody,  such  as  papers  deposited  by 
a  client  with  his  attorney.  The  law,  for  reasons  of  its  own, 
desires  that  all  communications  between  husband  and  wife 
shall  be  absolutely  free  and  untrammeled,  and  that  each  may 
say  or  write  whatsoever  he  or  she  pleases  to  the  other,  with 
the  absolute  assurance  that  the  one  receiving  the  communi- 
cation will  neither  be  compelled  nor  permitted  to  disclose  it. 
We  '''•  therefore  think  it  the  wiser  and  better  course  to  ad- 
here strictly  to  the  declared  policy  of  our  law,  and  to  hold 
that  this  letter  was  properly  rejected,  however  important  it 
may  be  in  tiie  determination  of  this  case. 

3.  Tlie  state  introduced  in  evidence  dying  declarations  of 
the  deceased,  to  the  effect  that  he  caught  his  wife  and  Wil- 
kerson  in  the  act  of  adultery.  In  charging  upon  the  law  of 
dying  declarations  the  court,  among  other  things,  stated  to 
the  jury  that  if  the  declaration  made  by  the  deceased  "al- 
leges or  sets  up  any  fact  tending  to  show  adultery  between 
the  defendant  and  deceased's  wife  at  the  time  of  the  killing, 
then  I  charge  you  that  if  the  killing  immediately  grew  out  of 
that,  one  way  or  the  other,  you  may  consider  this  declara- 
tion, if  you  find  it  was  satisfactorily  proven.  I  say,  under 
the  rules  I  have  given  you,  if  it  was  a  dying  declaration,  con- 
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■ider  it  in  reference  to  that  fact,  whether  any  thing  of  that 
kind  was  going  on  as  I  have  indicated."  The  objection  to 
the  charge  was,  that  such  a  declaration  could  not  be  received 
to  prove  adultery  in  such  a  case.  Section  3781  of  the  code 
declares  tliat  dying  declarations  made  by  any  person  in  the 
article  of  death,  who  is  conscious  of  his  condition  as  to  the 
cause  of  his  death  and  the  person  who  killed  him,  are  ad- 
missible in  evidence  in  a  prosecution  for  the  homicide.  In 
our  opinion  the  words  "  as  to  the  cause  of  his  death  "  are  suf- 
ficiently broad  to  include  all  relevant  facts  embraced  in  the 
rea  gestae  of  the  homicide.  The  object  of  the  law  in  permit- 
ting such  declarations  to  be  received  would  be  defeated  if 
they  were  confined  to  the  immediate  physical  cause  of  the 
death  and  the  name  of  the  slayer.  The  conversation  or 
conduct  of  the  parties  at  and  immediately  preceding  the 
homicide,  and  constituting  the  rea  gestae  of  the  occurrence, 
Buch  as  a  witness  would  be  permitted  to  relate,  may,  we 
think,  be  proved  by  the  dying  declarations  of  the  person 
killed.  These  declarations  are  received  without  the  sanction 
of  '**  an  oath,  because  the  law  presumes  that,  in  view  of 
the  solemnity  of  approaching  death,  of  which  the  party  is 
aware,  he  will  speak  the  truth;  and  this  being  so,  no  reason 
occurs  to  us  for  excluding  such  declarations  as  proof  of  any 
fact  transpiring  at  the  time  of  the  homicide,  which  will 
throw  light  upon  the  conduct  of  the  parties  on  that  occasion. 
Judgment  reversed.  _ 

EriDENCB — Privileoed  Communications — Lettkr  from  Husband  to 
WiFB. — A  letter  written  by  a  husband  to  his  wife  while  he  is  imprisoned 
oa  a  charge  of  murder,  and  voluntarily  surrendered  by  her,  is  a  confidential 
ooinmanication,  and  is  not  admissible  against  him  on  his  trial:  ScoU  ▼. 
Commonwealth,  94  Ky.  511;  42  Am.  St.  Rep,  371.  See,  also,  People  v.  Hayes, 
140  N.  Y.  484;  37  Am.  St.  Rep.  572,  and  the  extended  note  to  Common^- 
wealth  V.  Sapp,  29  Am.  St.  Rep.  416-418. 

Homicide — Evidence. — Dying  Declarations:  See  the  note  to  Snell  r, 
SUjte,  25  Am.  Su  Rep.  726,  and  the  extended  note  to  Field  T.  State,  34  Am. 
Rep.  479-4S2. 
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Von  Pollnitz  v.  State. 

[92  Georgia,  16.] 

HOMiciDK— Dici.ARATiONS  A3  Res  GiSTiB.— Ou  the  trial  of  •  man  for  the 
murder  of  his  wife,  declarations  made  by  her  immediately  after  the 
deadly  assault  upoa  her,  upon  emerging  from  the  room  in  which  it  took 
place,  are  admissible  in  evidence  as  part  of  the  ret  gettce. 

Evidence — DriNO  Declarations— pKEsujiFnoN.— In  the  absence  of  any 
showing  to  tlie  contrary  an  appellate  court  presumes  that  the  trial 
court  did  its  duty  in  passing  upon  the  admissibility  of  dying  declara- 
tions in  evidence  as  a  preliminary  question,  and  that  they  were  properly 
admitted. 

WiTNEsaita— ExPKBT  EviDKNOB.— A  Pbaoticino  PHT81CIAN  is  a  competent 
witness  to  express  an  opiuion  as  an  expert  touching  the  probable  efifect 
of  wounds  such  as  other  witnesses  have  described,  with  reference  to 
their  adequacy  and  tendency  to  produce  death,  though  he  has  never 
seen  or  examined  the  wounds  himself. 

HoHiciDE — Instbuctions  as  to  Manslacghtsb. — If  a  killing  ia  accom- 
plished by  striking,  throwing  down,  and  stamping  upon  the  body  of  the 
deceased,  and  no  provocation  or  mitigating  circumstances  are  shown, 
but  a  denial  is  made  that  any  violence  was  used,  the  court  is  under  no 
obligation  to  charge  the  jury  upon  the  law  of  manslaughter,  voluntary 
or  involuntary. 

New  Trial— Ihprofeb  Address  to  the  Jort. — The  fact  that  the  prose- 
cuting attorney  uses  grossly  improper  language  touching  the  defendant 
in  his  address  to  the  jury  is  no  ground  for  a  new  trial,  in  the  absence 
of  objection  or  ruling  of  the  court  at  the  time  the  language  i«  used. 

F.  S.  Harrell  and  A.  H.  Russell^  for  the  plaintiflF  in  error. 

J.  M.  Terrell,  attorney  general,  and  W.  N.  Spence,  iolicitor 
general,  for  the  defendant  in  error. 

^''  Bleckley,  C.  J.  1.  The  deadly  assault  was  made  in  a 
closed  room  in  a  boarding-house,  the  room  occupied  by  Von 
Pollnitz  and  his  wife,  and  though  some  of  the  blows,  as  well 
as  the  outcry  of  the  wife,  were  heard  by  one  or  more  of  the 
witnesses,  there  was  no  eyewitness  to  the  infliction  of  the 
blows.  Immediately  after  the  beating  took  place  the  door  of 
the  room  was  opened,  and  the  wife,  on  emerging  from  it,  made 
certain  declarations  which  were  admitted  in  evidence.  These 
declarations  were  a  part  of  the  res  gestae,  and  as  such  were 
competent  evidence. 

2.  Certain  sayings  of  the  deceased  were  admitted  as  dying 
declarations.  Tliey  were  not  objected  to,  and  seem  to  have 
been  properly  received.  It  is  contended  that  the  trial  judge 
did  not  pass  upon  their  admissibility  as  a  preliminary  ques- 
tion before  allowing  them  to  go  to  the  jury.  It  does  not 
affirmatively  appear  that  he  did  or  did  not.     It  was  his  duty 
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to  do  it,  and  we  cannot  presume  that  he  failed  to  perform 
that  duty  properly  and  faithfully. 

3.  A  practicing  physician  was  allowed  to  give  in  evidence 
his  opinion  as  an  expert  touching  the  probable  effect  of 
wounds  such  as  other  witnesses  described,  though  he  had 
never  seen  or  examined  the  wounds  himself.  He  gave  hia 
opinion  with  reference  to  their  adequacy  and  tendency  to 
produce  death.  It  appearing  that  he  was  a  practicing 
physician,  he  was  a  competent  witness  to  form  and  express 
an  opinion  upon  this  subject  as  an  expert.  The  examination 
should  have  been  on  a  hypothetical  rather  than  on  the 
actual  case.  But  no  question  was  raised  as  to  this  point, 
his  competency  and  not  the  mode  of  his  examination  being 
the  matter  raised  by  objection  and  submitted  to  the  court  for 
decision. 

4.  It  is  complained  that  the  court  gave  no  instruction  *® 
to  the  jury  touching  the  law  of  manslaughter,  voluntary  or 
involuntary.  The  mnnner  of  inflicting  the  mortal  wounds 
was,  according  to  a  fair  if  not  a  necessary  inference  from  the 
facts  in  evidence,  by  striking,  throwing  down,  and  stamping 
upon  the  deceased,  who  was  at  the  time  probably  in  a  preg- 
nant condition.  There  could  be  no  voluntary  manslaughter 
without  some  provocation,  and  there  was  not  the  slightest 
evidence  of  any  provocation  whatever;  and  the  accused  did 
not  set  up  or  pretend  that  there  was  any  thing  involuntary 
eitlier  in  the  blows  or  in  their  effect.  He  neither  proved  nor 
stated  any  thing  in  mitigation,  but  in  his  statement  to  the 
court  and  jury  denied  that  he  used  any  violence.  It  did  not 
appear,  and  was  not  suggested,  that  any  other  person  was  in 
the  room  by  whom  the  injuries  to  the  wife  could  or  might 
have  been  inflicted.  If  they  were  the  cause  of  her  death, 
which  occurred  shortly  thereafter,  although  there  might  be 
a  guess  or  conjecture  that  the  killing  was  involuntary,  yet, 
unless  there  had  been  some  evidence  or  some  statement  of 
the  prisoner  tending  to  show  that  it  was  so  in  fact,  or  unless 
that  defense  had  in  some  way  been  set  up  or  insisted  upon 
instead  of  being  wholly  negatived  by  the  prisoner's  state- 
ment, we  cannot  rule  that  the  trial  judge  was  bound,  as 
matter  of  law,  to  submit  any  question  concerning  it  to  the 
jury.  We  do  not  say  that  it  would  have  been  unlawful  for 
him  to  do  so  if  such  a  course  had  been  dictated  by  his  own 
conscience,  but  we  are  clear  that  the  law  did  not  impose  it 
upon  him  as  an  official  duty. 


74  Von  Pollnitz  v.  State.  [Georgia, 

B.  The  language  imputed  to  the  solicitor  general,  as  hav- 
ing been  used  in  his  argument  to  the  jury  touching  the  de- 
fendant, was  grossly  improper,  but  no  objection  was  made 
thereto  by  the  accused  or  his  counsel  at  the  time,  and  no 
ruling  thereon  by  the  court  was  invoked  or  made.  This  be- 
ing so,  it  was  not  cause  for  a  new  trial. 

6.  The  impression  made  by  the  transcript  of  the  record, 
*•  taken  as  a  whole,  is  that  the  accused  was  indiscreet  and 
unwise,  both  in  conduct  and  expression,  whilst  his  trial  was  in 
progress,  and  that,  owing  to  the  youth  and  inexperience  of 
the  zealous  and  faithful  young  gentlemen  who  were  assigned 
by  the  court  to  act  as  his  counsel,  he  was  not  defended  with 
the  tact  and  skill  which  older  and  more  experienced  counsel 
might  have  brought  to  bear  in  his  behalf.  Yet  we  can  dis- 
cover no  reason  for  liolding  that  the  conviction  was  illegal  or 
improper.  The  evidence,  if  it  did  not  require,  certainly  war- 
ranted, the  verdict,  and  there  was  no  error  in  denying  a  new 
trial. 

Judgment  affirmed.  

Homicide—Dtino  Dbclarations  or  Hosband  or  Wifb  as  Evidenoi 
AGAINST  THE  Othkr. — The  dying  declarations  of  a  husband  are  admissible 
against  his  wife  to  prove  her  guilt:  Moore  v.  Slate,  12  Ala.  764;  46  Am. 
Dec,  276;  field  ▼.  State,  57  Miss.  474;  34  Am.  Rep.  476,  and  note;  or  of 
the  wife  against  the  husband  to  prove  his  guilt:  Commonwealth  v.  McPike, 

8  Cush.  181;  60  Am.  Dec.  727. 

Homicide — Instruction  as  to  Manslapghtkr. — In  a  murder  trial,  if 
there  is  no  evidence  which  tends  to  reduce  the  crime  charged  to  manslaugh- 
ter, the  court  may  instruct  the  jury  to  disregard  the  question  of  man. 
slaughter,  but  if  any  evidence  is  given  tending,  however  slightly,  to  reduce 
the  homicide  to  manslaughter,  such  instruction  is  erroneous:  People  r.  King, 
27  Cal.  507;  87  Am.  Dec.  95.  Omitting  to  charge  as  to  manslaughter, 
where  the  evidence  does  not  warrant  such  charge,  does  not  constitute  error: 
Teal  V.  Stale,  22  Ga.  75;  68  Am.  Dec.  482,  and  note.  A  failure  in  a  charge 
to  a  jury  to  enumerate  involuntary  manslaughter  as  one  of  the  various  8pe> 
oies  of  homicide  is  not  error  when  the  prisoner  ia  on  trisl  for  murder:  Me* 
Whi7t's  ease,  3  Gratt.  594;  46  Am.  Dec.  196. 

New  Trial— Objection  a  blk  Argument  bt  Prosecctino  Attornet. — 
Necehsitt  roR  Objection:  See  the  extended  note  to  McDonald  v.  Peopkt 

9  Am.  St  Rep.  562. 

Witnesses— Experts— Evidence  of  Putsician  as  to  Effect  of  Db- 
SCRIBED  Wounds. — Opinions  of  physicians  as  to  the  nature  of  an  affection 
complained  of,  its  cause,  and  the  probability  of  its  being  cured,  are  admis- 
sible,  though  based  npon  the  facts  as  proved  by  other  witnesses,  in  an  action 
for  causing  personal  injuries:  Matlesonv.  New  York  Cent.  R.  R.  Co.,  35  N.  Y. 
487;  91  Am.  Dec.  67.  A  physician  called  as  an  expert  may  give  his  opinion 
as  to  the  nature  and  extent  of  an  injury  sustained  to  tite  person,  though 
based  in  part  oo  statements  made  to  him  by  the  person  injured  descriptive 
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of  present  pains  or  symptonu:  Louisville  etc.  Ry.  Co.  T.  Snyder,  117  Ind. 
435;  10  Am.  St.  Rep.  60,  and  note.  An  expert  cannot  be  permitted  to 
■tate  that  he  has  read  or  heard  the  testimony  of  a  witness  or  witnesses  and 
then  base  his  opinion  upon  such  testimony,  without  stating  the  particular 
points  of  the  evidence  upon  which  he  reata  his  conclusion:  People  r.  AUcitip 
66  Miob.  460;  11  Am.  St.  Rep.  512, 


Simpson  v.  Statb. 

[92  Geoboia,  41.] 

BoONDARiES — PRKSOBfFTioif. — A  person  in  a  boat  near  one  of  the  banks  of 
a  river,  the  main  thread  of  the  channel  of  which  forms  the  boundary 
line  between  two  states,  is  presumed  to  be  in  that  state  nearest  the 
boat. 

Criminal  Law— Statb  Whbrb  Crimb  is  Deemed  CoMMirrBD. — One  who 
while  in  one  state  aims  and  fires  a  pistol  at  another,  who  at  the  time  is 
in  another  state,  commits  the  offense  in  the  latter  state  of  "shooting  at 
another,"  although  the  ball  does  not  take  effect,  but  misses  and  lodges 
in  the  latter  state. 

Cbihinal  Law— Statb  Wuerb  Crihb  is  Dbbmbd  Committed — Con- 
BTRCcnvE  Presence. — The  presence  of  the  accused  within  a  state  is 
essential  to  make  his  criminal  act  one  which  is  done  within  that  state. 
Such  presence  need  not  be  actual;  it  may  be  constructive. 

Criminal  Law — State  Where  Crimb  is  Deemed  Committed. — A  crim- 
inal act  begun  in  one  state  and  completed  in  another  renders  the  per- 
son who  does  the  act  liable  to  indictment  in  the  latter  state. 

McCurry  &  Proffitt,  for  the  plaintiff  in  error. 

W.  M.  Howard^  solicitor  general,  for  the  state. 

*'  Lumpkin,  J.  1.  According  to  the  convention  of  Beau- 
fort, between  the  states  of  Georgia  and  South  Carolina, 
agreed  on  by  the  commissioners  of  both  states  on  the  28th  of 
April,  1787,  the  current  or  main  thread  of  the  channel  of  the 
Savannah  river  is  the  boundary  between  the  two  states:  Code, 
sec.  16;  Hotchkiss'  Stats.,  913-917.  This  being  so,  at  a  point 
where  the  river  is  not  less  than  one  hundred  **  and  seventy- 
five  yards  wide,  a  person  in  a  boat  not  more  than  thirty  yards 
from  the  Georgia  side  is,  prima  facie,  in  this  state.  In  the 
present  case  it  was  practically  conceded  that  the  testimony 
showed  the  person  assaulted  was  on  the  Georgia  side  of  the 
main  current  of  the  river. 

2.  Under  the  evidence  introduced  in  behalf  of  the  state* 
and  which  the  jury  evidently  believed  to  be  true,  the  accused 
shot  twice  at  the  prosecutor,  intending  the  balls  from  the 
pistol  used  to  take  effect  upon  him.     At  the  time  of  the  fir- 
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ing  the  prosecutor  was  in  a  boat  upon  the  Savannah  river, 
and  within  the  state  of  Georgia,  and  the  accused  was  stand- 
ing upon  the  bank  of  the  river  in  the  state  of  South  Carolina. 
It  was  conceded  that  if  either  or  both  of  the  balls  had  struck 
the  prosecutor  an  offense  of  some  kind  would  have  been 
committed  in  Georgia,  upon  tlie  idea  that  the  act  of  the 
accused  took  effect  in  this  state;  but  it  was  contended  that, 
inasmuch  as  the  prosecutor  was  not  struck,  no  effect  what- 
ever was  produced  in  Georgia  by  the  act  in  question.  This 
contention  is  not  well  founded  in  point  of  fact,  for  the  evi- 
dence shows  conclusively  that  although  the  prosecutor  was 
not  injured,  the  balls  did  strike  the  water  of  the  river  in 
close  proximity  to  him  within  this  state,  and  therefore  it  is 
certain  that  they  took  eflfect  in  Georgia,  although  not  the 
precise  efifect  intended,  assuming  that  the  verdict  correctly 
finds  it  was  the  deliberate  purpose  of  the  accused  to  actually 
shoot  at  the  prosecutor.  What  the  accused  did  was  a  crim- 
inal act,  and  it  did  take  effect  in  this  state.  Mr.  Bishop 
says:  "The  law  deems  that  a  crime  is  committed  in  the 
place  where  the  criminal  act  takes  effect.  Hence,  in  many 
circumstances,  one  becomes  liable  to  punishment  in  a  par- 
ticular jurisdiction  while  his  personal  presence  is  elsewhere. 
Even  in  this  way  he  may  commit  an  offense  against  a  state 
or  country  upon  whose  soil  he  never  set  his  foot":  1  Bishop's 
•  *'  Criminal  Procedure,  sec.  53.  And  see  Bishop's  Criminal 
Law,  sec.  110.  Of  course  the  presence  of  the  accused  within 
this  state  is  essential  to  make  his  act  one  which  is  done  in 
this  state;  but  the  presence  need  not  be  actual.  It  may  be 
constructive.  The  well-established  theory  of  the  law  is,  that 
where  one  puts  in  force  an  agency  for  the  commission  of 
crime,  he,  in  legal  contemplation,  accompanies  the  same  to 
the  point  where  it  becomes  eflFectual.  Thus,  a  burglary  may 
be  committed  by  inserting  into  a  building  a  hook,  or  other 
contrivance,  by  means  of  which  goods  are  withdrawn  there- 
from; and  there  can  be  no  doubt  that,  under  these  circum- 
stances, the  burglar,  in  legal  contemplation,  enters  the 
building.  So,  if  a  man  in  the  state  of  South  Carolina  crim- 
inally fires  a  ball  into  the  state  of  Georgia,  the  law  regards 
him  as  accompanying  the  ball,  and  as  being  represented  by 
it,  up  to  the  point  where  it  strikes.  If  an  unlawful  shooting 
occurred  while  both  the  parties  were  in  this  state,  the  mere 
fact  of  missing  would  not  render  the  person  who  shot  any  the 
less  guilty.    Consequently,  if  one  shooting  from  another  state 
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goes,  in  a  legal  sense,  where  his  bullet  goes,  the  fact  of  his 
missing  the  object  at  which  he  aims  cannot  alter  the  legal 
principle.  Cases  are  numerous  in  which  it  has  been  held 
that  where  a  person  wounds  another  in  one  state  or  country, 
but  the  person  wounded  dies  elsewhere,  beyond  its  territorial 
boundaries,  the  courts  of  tlie  state  or  country  in  which  death 
occurred  have  jurisdiction  to  try  the  offense.  A  leading  case 
on  this  line  is  that  of  Tyler  v.  People,  8  Mich.  320,  in  which 
there  was  a  dissenting  opinion  by  Justice  Campbell.  The  rul- 
ing of  the  majority  of  the  court,  however,  was  approved  in  the 
case  of  Commonwealth  v.  Macloon,  101  Mass.  1;  100  Am.  Dec. 
89.  Justice  Gray,  who  delivered  the  opinion  in  the  latter  case, 
says,  on  page  7,  that  if  one's  "  unlawful  act  is  the  efficient  cause 
of  the  mortal  injury,  his  personal  presence  at  the  time  of  its 
beginning,  its  **  continuance,  or  its  result,  is  not  essential. 
He  may  be  held  guilty  of  homicide  by  shooting,  even  if  he 
stands  afar  off,  out  of  sight,  or  in  another  jurisdiction,"  and 
the  words  quoted  are  followed  by  apt  illustrations.  On  page 
17  of  the  same  report  Justice  Gray  disapproves  the  dissenting 
opinion  of  Justice  Campbell  above  mentioned.  There  ist 
however,  a  clear  distinction  between  cases  like  the  one  just 
cited,  where  a  wound  is  inflicted  in  one  jurisdiction,  and 
death  ensues  in  another,  and  cases  like  the  present,  where 
the  accused  in  one  state  puts  in  operation  a  force  which  takes 
effect  in  another.  In  I'yler  v.  People,  8  Mich.  342,  this  dis- 
tinction is  clearly  stated  by  Justice  Campbell.  He  says 
the  doctrine  of  constructive  presence  is  not  applicable  to  a 
case  like  that  with  which  he  was  then  dealing,  and  then 
uses  the  following  language,  which  sustains  our  ruling  in  the 
case  at  bar.  Speaking  of  constructive  presence,  he  says: 
"All  that  it  amounts  to  is  that  the  crime  shall  be  regarded 
as  committed  where  the  injurious  act  is  done.  A  wounding 
must,  of  course,  be  done  where  there  is  a  person  wounded,  and 
the  criminal  act  is  the  force  against  his  person.  That  is  the 
immediate  act  of  the  assailant,  whether  he  strikes  with  a 
sword  or  shoots  a  gun;  and  he  may  very  reasonably  be  held 
present  where  his  forcible  act  becomes  directly  operative.'^ 
This  doctrine  is  supported  by  Rorer  on  Interstate  Law,  241, 
243,  244,  citing  Johm  v.  State,  19  Ind.  421,  423;  81  Am.  Dec. 
408,  And  see  Wharton  on  Conflict  of  Laws,  sec.  825,  and 
notes  on  pp.  717,  718;  Wharton's  Criminal  Law,  sees.  278- 
280.  In  Adam^  v.  People,  1  N.  Y.  173,  it  appeared  that  the 
accused  forged  a  paper   in  Ohio,  upon  which  he  pi^cured 
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money  in  New  York  through  an  innocent  agent,  without 
going  into  the  latter  state.  He  afterward  voluntarily  went 
into  that  state,  and  was  indicted  and  tried  for  the  crime.  It 
was  conceded  by  both  court  and  counsel  that  he  was  guilty 
of  committing  the  crime  in  the  state  of  New  York,  and  the 
*•  question  upon  which  the  case  turned  was  simply  whether 
or  not,  inasmuch  as  he  owed  no  allegiance  to  that  state,  he 
could  be  tried  and  punished  therein.  In  United  States  v. 
Davis,  2  Sum.  482,  it  appeared  that  a  gun  was  fired  from  an 
American  ship  lying  in  the  harbor  of  Raiatea,  one  of  the 
Society  Isles,  by  which  a  person  on  a  schooner  belonging  to 
the  natives,  and  lying  in  the  same  harbor,  was  killed;  and  it 
was  held  that  the  act,  in  contemplation  of  law,  was  done  on 
board  the  foreign  schooner  where  the  shot  took  effect,  and 
that  jurisdiction  of  the  crime  belonged  to  the  foreign  govern- 
ment, and  not  to  the  courts  of  the  United  States.  In  Hawes 
on  Jurisdiction,  section  110,  it  is  laid  down  that  "a  crime 
may  be  committed  within  the  jurisdiction  of  a  state,  al- 
though the  person  committing  it  never  was  within  its  bor- 
ders, if  the  act  takes  effect  there."  An  interesting  discussion 
pertinent  to  the  question  involved  may  be  found  in  6  Crimi- 
nal Law  Magazine,  beginning  on  page  155,  in  an  article  enti- 
tled "Dynamiting  an  Extraterritorial  Crime."  "A  party 
who,  in  one  jurisdiction  or  in  one  county,  may  put  in  opera- 
tion a  force  that  does  harm  in  another,  may  be  liable  in 
either  for  the  offense":  Brown  on  Jurisdiction,  sec.  92.  This 
section  also  contains  numerous  illustrations  which  are  apt 
and  pertinent:  See,  also,  Rex  v.  liojers,  14  Cox  C.  C.  22. 

The  above  authorities  demonstrate  beyond  question  that  a 
criminal  act  begun  in  one  state  and  completed  in  another 
renders  the  person  who  does  the  act  liable  to  indictment  in 
the  latter.  In  view  of  these  authorities  there  cannot  in  the 
present  case  be  any  doubt  whatever  that  Simpson  would  have 
been  indictable  in  Georgia  if  a  ball  from  his  pistol  had  ac- 
tually wounded  Sadler.  That  this  would  be  true  is  too  well 
established  for  serious  controversy.  The  able  and  zealous 
counsel  for  the  plaintiff  in  error  candidly  conceded  that  such 
would  be  the  *•  law,  but  contended  that  as  the  balls  "took 
no  effect  in  Georgia,"  the  entire  act  of  the  accused  was  com- 
mitted in  South  Carolina,  and  that  he  really  did  nothing  in 
this  state.  We  have  endeavored  to  show  that  this  contention 
is  not  sound.  As  we  have  already  stated,  the  act  of  the 
accused  did  take  effect  in  this  state.     He  started  across  the 
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river  with  his  leaden  messenger,  and  was  operating  it  up  to 
the  moment  when  it  ceased  to  move,  and  was  therefore,  in  a 
legal  sense,  after  the  ball  crossed  the  state  line  up  to  the 
moment  that  it  stopped,  in  Georgia.  It  is  entirely  imma- 
terial that  tlie  object  for  which  he  crossed  the  line  failed  of 
accomplishment.  It  having  been  established  by  abundant 
authority  and  precedent  that,  in  crime,  there  may  be  a  con- 
structive, as  well  as  an  actual,  presence,  there  can  be,  in  a 
case  of  this  kind,  in  which  the  act  of  the  accused,  when  ana- 
lyzed, is  simply  an  attempt  to  unlawfully  wound  another  by 
shooting,  no  rational  distinction,  in  principle,  as  to  the  ques- 
tion of  jurisdiction,  whether  the  attempt  is  successful  or  not* 
The  criminality  was  complete,  and  the  offense  was  perpe* 
trated  in  Georgia,  irrespective  of  results. 

3.  The  evidence  was  conflicting.  According  to  that  intro- 
duced by  the  accused,  and  supported  by  his  statement,  he 
did  not  intend  to  shoot  the  prosecutor  at  all;  but  the  evidence 
of  the  latter  was  amply  sufficient  to  warrant  the  jury  in  con- 
cluding that  the  accused  actually,  deliberately,  and  without 
any  legal  excuse  or  justification  whatever,  undertook  to  shoot 
him.  In  view  of  tliis  evidence  the  jury  might  well  have 
found  the  accused  guilty  of  assault  with  intent  to  murder,  and 
he  cannot  complain  that  they  found  liim  guilty  of  the  lesser 
offense  of  shooting  at  another.  There  was  no  error  in  deny- 
ing a  new  trial. 

Judgment  affirmed,  

Criminal  Law— Plaob  Whkrb  Crimb  is  OoMMiTrED.— The  ancieni 
common  law  ia  said  to  have  maiatained  the  very  absurd  and  unreasouable 
doctrine,  that,  if  a  perdoa  be  struck  aad  wounded  in  one  county  and  die  in 
another,  his  murderer  could  be  tried  in  neitlier:  1  Hawkins'  Pleas  of  the 
Crown,  c.  13,  sec.  13;  1  Cliitty'a  Criminal  Law,  *178.  At  common  law,  if 
a  man  had  been  stricken  in  ons  county  and  died  in  another,  it  was  doubtful 
whether  the  felon  was  indictable  or  triable  in  either,  but  the  more  common 
opinion  was  that  he  might  be  indicted  where  the  stroke  was  given,  for  the 
death  is  but  a  consequence  though  the  victim  died  in  another  county  or 
country:  1  Hale's  Pleas  of  the  Crown,  426.  Independently  of  statute  the 
doctrine  seems  to  be  universally  adopted  in  the  United  States  that  the  crime 
of  murder  is  committed  at  the  place  where  the  mortal  wound  is  inflicted, 
regardless  of  any  question  as  to  the  place  where  the  victim  dies  as  a  result 
of  such  wound.  This  question  arose  and  was  decided  in  United  States  v. 
Guiteau,  reported  in  1  Mackey,  498;  47  Am.  Rep.  247.  That  case  involved 
the  facts  that  on  July  2,  1881,  the  President  of  the  United  States,  James  A. 
Garfield,  while  standing  in  the  waiting-room  of  the  Baltimore  &  Potomao 
Railroad  depot,  in  the  city  of  Washington,  District  of  Columbia,  was  fatally 
shot  by  Charles  J.  Guiteau.  The  ball  from  the  assassin's  pistol  entered  the 
baok  of  the  President  and  iuflicted  a  wound  which  resulted  iu  death  about 
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three  months  afterward  at  Elberon,  in  the  county  of  Monmouth,  in  the  state 
of  New  Jersey.  Guiteau  was  arrested,  indicted,  tried,  convicted,  and  sen- 
tenced at  a  criminal  term  of  the  supreme  court  of  the  District  of  Columbia. 
His  uouasel  appealed  his  case  to  the  general  term  of  that  court,  mainly  on 
the  ground  that  the  criminal  court  had  no  jurisdiction  of  the  case.  Counsel 
contended  that  the  evidence  was  undisputed;  that  the  death  occurred  in  New 
Jersey;  that  the  common  law  prevailed  and  was  in  force  in  the  District  of 
Columbia,  in  reference  to  the  place  where  the  crime  was  committed,  and 
had  not  been  modified  by  statute;  that  at  common  law,  where  the  mortal 
wound  was  inflicted  in  one  county  or  jurisdiction  and  the  death  occurred  in 
another,  the  accused  could  not  be  tried  and  convicted  in  either  of  mur- 
der, for  the  reason  that  the  crime  of  murder  was  not  complete  until  the 
death  happened,  and  the  mortal  wound  and  death  must  occur  in  the  same 
jurisdiction.  The  court,  however,  decided  that  the  murder  was  committed 
where  the  fatal  blow  was  struck  or  the  mortal  wound  inflicted.  Mr.  Jus- 
tice James,  in  delivering  a  well-reasoned  opinion,  based  upon  an  exhaustive 
review  of  the  authorities,  said:  "  We  believe  that  these  authorities  establish 
the  conclusion  that  at  common  law,  when  the  felonious  blow  was  struck  in  one 
county,  and  death  ensued  in  another,  murder  was  held  to  have  been  thereby 
committed  in  the  county  where  the  blow  was  struck.  They  excluded  the 
notion  that  the  death  was  one  of  the  acts  of  felony,  and  that,  when  it  hap- 
pened in  a  different  county  from  that  of  the  blow,  the  felony  was  incomplete 
in  each.  In  this  respect  the  common  law  has  undergone  no  change,  and 
what  it  has  always  been  is  well  stated  in  the  late  English  decision  of  King  v. 
Bargrave,  5  Car.  &  P.  510."  In  the  late  case  of  Ex  parte  McNeeley,  36  W. 
Va.  84,  32  Am.  St.  Rep.  831,  it  was  decided  that  if  a  man  is  unlawfully 
struck  or  injured  in  one  state  or  county,  from  which  he  dies  in  another,  the 
courts  of  the  former,  in  the  absence  of  any  controlling  statute,  are  the  only 
ones  which  can  inquire  into  and  punish  the  crime,  thus  affirming  the  rule 
that  the  crime  is  committed  where  the  blow  is  struck  or  the  wound  inflicted. 
Peopk  V.  Oill,  6  Cal.  637,  holds  that  the  crime  is  committed  at  the  time  and 
place  where  the  blow  is  struck.  In  Stale  v.  Gessert,  21  Minn.  369,  a  person 
was  stabbed  in  Minnesota  and  died  in  Wisconsin,  and  the  supreme  court  of 
the  former  state  decided  that  the  death  in  Wisconsin  was  only  a  consequence 
of  the  criminal  act  done  in  Minnesota,  and  that  the  murder  was  committed 
in  the  latter  state.  In  passing  upon  this  question,  Mr.  Justice  Brewer,  in 
8C<itey.  Bowen,  16  Kan.  475-479,  said:  "It  seems  tons,  without  pursuing 
the  authorities  further,  reasonable  to  hold  that,  as  the  only  act  which  the 
defendant  does  toward  causing  the  de  ith  is  in  giving  the  fatal  blow,  the 
place  where  he  does  that  is  the  place  whore  he  commits  the  crime,  and  that 
the  subsequent  wanderings  of  the  injured  party,  uninfluenced  by  the  de- 
fendant, do  not  give  an  ambulatory  character  to  the  crime,  at  least  that 
those  movements  do  not,  unless  under  express  warrant  of  the  statute, 
obange  the  place  of  offense;  and  that,  while  it  m;iy  be  true  that  the  crime 
is  not  completed  until  death,  yet  that  the  death  simply  determines  the 
character  of  the  crime  committed  in  giving  the  blow,  and  refers  back  to 
and  qualifies  that  act."  In  UtaU  v.  Fwter,  8  La.  Ann.  290,  68  Am.  Dec. 
678,  it  was  decided  that  in  case  of  homicide,  when  the  mortal  blow  is 
struck  in  Louisiana,  bat  the  death  occurs  in  Mississippi,  the  crime  is 
deemed  to  be  committed  in  Louisiana.  And  if  a  shot  is  fired  in  one 
state  at  a  person  in  another,  resulting  in  his  death,  the  crime  thereby  com- 
mitted is  deemed  to  have  been  committed  in  the  state  where  the  shot 
takes  effect,  and  not  in  the  one  where  it  is  fired.     Therefore,  the  courts  of 
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the  latter  state  have  no  jurisdiction  to  try  and  punish  the  party,  though 
ha  IB  one  of  its  citizens:  Sltile  v.  Halt,  114  N.  C.  909;  41  Am.  St.  Rep. 
822;  115  N.  C.  811;  post,  p.  000.  In  Tyler  v.  People,  8  Mich,  320,  it  wa» 
•aid  that  "  a  wounding  must  of  course  be  done  where  there  is  a  person 
wounded,  and  the  criminal  act  is  tl>e  force  against  his  person.  That  is  the 
immediate  act  of  the  assailant,  whether  he  strikes  with  a  sword  or  shoota 
with  a  gxin,  and  he  may  very  reasonably  be  held  present  where  his  forcible 
act  becomes  directly  operative."  In  that  case  a  homicide  was  connnitted  on 
the  river  St.  Clair  beyond  the  boundary  line  between  the  United  States  and 
Canada,  and  within  a  county  in  the  latter  country,  and  it  was  determined 
that  the  courts  of  the  United  States  had  no  jurisdiction  of  the  crime  al« 
though  the  victim  died  within  the  borders  of  the  latter  country.  In  Com' 
momoealth  v.  Macloon,  101  Mass.  1,  100  Am.  Dec.  89,  the  court  said  that  if 
one's  "  unlawful  act  is  the  efficient  cause  of  the  mortal  injury,  his  personal 
presence  at  the  time  of  its  beginning,  its  continuance,  or  its  result,  is  not 
essential.  He  may  be  held  guilty  of  homicide  by  shooting,  even  if  he  stands 
afar  off,  out  of  sight,  or  in  another  jurisdiction."  Again,  in  People  v.  Adams, 
3  Deuio,  190,  45  Am.  Dec.  468,  these  words  were  used:  "Personal  presence 
at  the  place  where  a  crime  is  perpetrated  is  not  imlispeusable  to  make  one 
a  principal  offender  in  its  commission.  Thus,  where  a  gun  is  fired  from  the 
land  which  kills  a  man  at  sea,  the  offense  must  be  tried  by  the  admiralty 
and  not  by  the  common-law  courts;  for  the  crime  is  committed  where  the 
death  occurs,  and  not  at  the  place  from  whence  the  cause  of  the  death  pro- 
ceeds. And  on  the  same  principle  an  offense  committed  by  firing  a  shot 
from  one  county  ^hich  takes  effect  in  another  must  be  tried  in  the  latter, 
for  there  the  crime  was  committed."  In  State  v.  Carter,  27  N.  J.  L.  499,  the 
defendant  was  on  trial  for  killing  a  man  whom  he  shot  in  New  York,  but 
who  died  in  New  Jersey.  The  court  said  "  nothing  was  done  by  the  de- 
fendant in  this  state.  When  the  blow  was  given  both  parties  were  out  ot 
its  jurisdiction,  and  within  the  jurisdiction  of  the  state  of  New  York.  The- 
only  fact  connected  with  the  offense  alleged  to  have  taken  place  within  our 
jurisdiction  is,  that  after  the  injury  the  deceased  came  into  and  died  ia 
this  state.  This  is  not  the  case  where  a  man  stands  in  New  York,  and  shoot- 
ing across  the  border,  kills  one  in  New  Jersey.  When  that  is  so  the  blow 
is  in  fact  struck  in  New  Jersey.  It  is  the  defendant's  act  in  this  state.  The 
passage  of  the  ball,  after  it  crosses  the  boundary,  and  its  actual  striking,  is 
the  continuous  act  of  the  defendant.  In  all  cases  the  criminal  act  is  the 
impinging  of  the  weapon,  whatever  it  may  be,  on  the  person  of  the  party 
injured,  and  that  must  necessarily  be  where  the  impingement  happens,  and 
whether  the  sword,  the  ball,  or  any  other  missile  passes  over  a  boundary  in 
the  act  of  striking,  is  a  matter  of  no  consequence.  The  act  ia  where  it 
strikes,  as  much  where  the  party  stands  out  of  the  state  aa  where  he  stands 
in  it." 

In  Slaiev.  Chapin,  17  Ark.  561,  65  Am.  Dec.  452,  the  court  expressed 
itself  as  follows:  "  For  example,  if  a  man  standing  beyond  our  boundary 
line  in  Texas  were,  by  tiring  a  gun  or  propelling  any  other  implement  of 
death,  to  kill  a  person  in  Arkansas,  he  would  be  guilty  of  murder  here,  and 
answerable  to  our  laws,  because  the  crime  is  regarded  as  being  committed 
where  the  shot  or  other  implement  propelled  takes  effect."  In  State  v. 
Kelly,  76  Me.  331,  49  Am.  Rep.  620,  the  court  decided  that  when  the  mor- 
tal blow  is  inflicted  in  a  fort  of  the  United  States,  and  the  person  struck  or 
wounded  dies  out  of  the  fort,  the  crime  cannot  be  regarded  as  committed 
Am.  St.  Rkp.,  Vol.  XLIV.— 6 


IBS  Simpson  v.  Statk.  [Georgia, 

where  the  person  dies.  Murder  is  committed  where  the  fatal  wonnd  is  in* 
flicted  with  felonious  intent,  and  the  ensuing  death  iu  another  jurisdiction 
or  state  is  but  the  result  of  the  unlawful  act,  and  does  not  aii'ecb  the  jurisdio* 
tiou:  Green  r.  State,  66  Ala,  40;  41  Am.  Rep.  744. 

Statutes  providing  iu  effect  that  when  any  person  shall  be  feloniously 
stricken  or  poisoned  at  any  place  out  of  the  jurisdiction  of  the  state,  and 
■hall  die  of  the  same  stroke  or  poisoning  within  the  jurisdiction  of  the  state; 
or,  on  the  other  hand,  that,  if  any  person  feloniously  stricken  or  poisoned 
within  the  jurisdiction  of  the  state,  shall  die  of  such  stroke  or  poisoning  at 
any  place  out  of  the  jurisdiction  of  the  state  jurisdiction  is  given  to  the 
courts  of  that  state  to  try  and  punish  such  murders,  although  often  assailed 
as  having  an  extraterritorial  effect,  have  universally  been  upheld  as  con< 
Btitutional  on  the  ground  that  it  is  competent  for  the  legislature  of  each 
■tate  to  determine  what  acts  within  the  limits  of  the  state  shall  be  deemed 
criminal,  and  to  provide  for  their  punishment:  Hunter  v.  State,  40  N.  J.  L. 
495;  State  v.  Hall,  114  N.  0.  909;  41  Am.  St.  Rep.  822;  115  N.  C.  811f 
Tpost,  p.  000;  Ex  parte  McNeeley,  36  W.  Va.  84;  32  Am.  St.  Rep.  831;  Oreen 
T.  State,  66  Ala.  40;  41  Am.  Rep.  744;  Commonwealth  v.  Macloon,  101  Mass. 
1;  100  Am.  Dec.  89. 

Accesaanea  before  the  fact  in  one  state  to  a  felony  committed  iu  anothei 
•tate,  as  where  an  agreement  or  conspiracy  is  entered  into  in  the  former  state 
to  commit  the  felony  in  the  latter,  are  guilty  of  the  crime  in  the  state  where 
they  become  accessaries  only,  and  must  be  tried  there  as  that  is  the  place 
where  the  crime  is  deemed  to  have  been  committed  in  so  far  as  they  are  con- 
cerned: Statt  V.  Chapin,  17  Ark.  661;  65  Am.  Dec.  452;  Johiia  v.  State,  \9 
Ind.  421;  81  Am  Dec.  408;  State  v.  Moore,  26  N.  U.  448;  59  Am.  Dec.  354. 

Conspiracy. — If  an  illegal  conspiracy  is  entered  into  within  the  limits  of 
the  state  and  within  the  jurisdiction  of  the  court,  the  crime  is  completa, 
and  the  subsequent  overt  act  in  pursuance  thereof  may  be  done  anywhere; 
Dealy  v.  Unit^  Statea,  152  U.  S.  539;  United  State*  v.  Britton,  108  U.  S. 
204.  If  it  is  shown  that  a  conspiracy  was  entered  into  in  one  state,  and  thai 
one  or  more  overt  acts  were  committed  in  that  state,  the  crime  is  deeme<} 
to  have  been  committed  there  although  other  actual  overt  acts  in  further 
ance  of  the  conspiracy  were  committed  in  another  state  by  an  agent  or  co- 
conspirator: Ex  parte  Rogei-a,  10  Tex.  App.  655;  38  Am.  Rep.  654.  And 
in  order  to  the  conviction  of  parties  charged  with  conspiracy,  it  is  not  es> 
■ential  that  they  should  have  resided  within  the  jurisdiction  of  the  co\a\ 
trying  the  indictment,  at  the  time  the  conspiracy  was  formed,  if  the  con- 
spiracy was  entered  into  and  had  its  headquarters  in  that  jurisdiction 
United  Stales  v.  Hoicell,  56  Fed.  Rep.  21. 

Larceny. — When  goods  are  stolen  iu  one  jurisdiction  and  carried  into 
another,  iu  legal  contemplation,  the  crime  of  larceny  is  committed  in  both 
jurisdictions,  and  may  be  punished  in  either:  People  v.  Staples,  91  Cal.  23; 
Kidd  V.  State,  83  Ala.  58;  Dixon  v.  State,  15  Tex.  Ajjp.  480;  Powell  v.  State, 
62  Wis.  217;  Alack  v.  People,  82  N.  Y.  235.  Tiie  rule  may  be  stated  to  be 
that  after  one  has  done  what  amounts  to  a  complete  tlieft,  if  he  continues 
carrying  away  the  stolen  goods,  each  step  lie  takes  with  them  may  be  re* 
garded  as  a  new  larceny,  and  he  may  be  indicted  eitlier  in  the  county  where 
he  first  took  the  goods,  or  in  any  other  into  which,  the  intent  to  steal  con* 
tinning,  he  carries  them:  Dixon  v.  State,  15  Tex.  App.  480.  Thus,  when 
one  enters  a  moving  car  in  one  county,  with  intent  to  commit  larceny 
therein  and  with  the  same  intent  continues  iu  the  car  until  it  passes  into 
another  county,  and  there  commits  the  intended  larceny,  there  is  in  law 
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»  fresh  entry  in  the  latter  connty,  and  the  erim*  !•  Indictable  therein: 
Poioell  V.  State,  52  Wis.  217.  When  stolen  property  is  brought  into  one 
state  from  another,  jurisdiction  may  be  conferred  by  statute  upon  any 
county  in  tlie  former  state,  into  or  through  which  the  stolen  property  bee 
beeii  brought:  People  v.  Staples,  91  Oal.  23. 

Abortion. — It  has  been  decided  that  the  crime  of  abortion  is  committed 
in  South  Carolina  so  as  to  give  the  courts  of  that  state  jurisdiction,  by  one 
who,  while  in  another  state,  procures  medicines  or  drugs  for  that  purpose, 
and  mails  them  to  a  woman  with  child,  to  be  delivered  to  her  in  the  former 
state,  there  to  be  taken  by  her,  for  the  purpose  of  procuring  the  abortion: 
St(Ue  V.  Morrow,  40  S.  C.  221.  An  Iowa  case  holds,  however,  that  the  crime 
of  abortion  is  committed  in  the  connty  wherein  the  medicine  intended  to  pro< 
duce  the  miscarriage  is  administered,  and  not  where  a  miscarriage  takes  place: 
State  V.  HoUenbeck,  36  Iowa,  112.  The  chief  distinction  between  these 
cases  rests  in  the  fact  that  the  statute  which  governed  the  former  provided 
that  any  person  who  prescribed  for  or  administered  to  any  woman  with 
child,  or  suggested  to,  or  advised,  or  procured  her  to  take  any  medicine  or 
thing  to  produce  an  abortion  not  necessary  to  preserve  life,  was  guilty  of  a 
felony,  while  the  statute  governing  the  latter  case  provided  in  terms  that 
to  commit  a  felony  a  person  must  willfully  administer  the  medicine  or  thing 
to  the  woman  with  intent  to  commit  an  abortion. 

Forgei-y  is  deemed  to  have  been  committed  at  the  place  where  the  false 
and  forged  instrument  is  uttered  and  published  with  intent  to  defraud,  and 
not  at  the  place  where  the  forgery,  in  so  far  as  it  consists  merely  in  execut- 
ing the  false  writing,  is  committed:  Lindaey  v.  State,  38  Ohio  St.  507;  Eke 
parte  Rogers,  10  Tex.  App.  655;  38  Am.  Rep.  654;  Rogers  v.  State,  11  Tex. 
App.  608;  Foute  v.  Slate,  15  Lea,  712;  In  re  Carr,  28  Kan.  1.  Hence,  if 
the  forged  instrument  has  been  uttered  and  published  in  one  state  with 
intent  to  defraud,  it  is  no  defense  to  an  indictment  in  a  proper  county  in 
that  state  to  ehow  that  the  accused  was  never  in  the  state,  or  that  he  owes  , 
allegiance  to  another  state  or  government:  Lindseyv.  State,  38  Ohio  St.  507; 
and  the  same  principle  is  expressed  in  Ex  parte  Rogers,  10  Tex.  App.  655; 
38  Am.  Rep.  654;  Rogers  v.  State,  11  Tex.  App.  608.  In  Hanks  v.  State, 
13  Tex.  App.  289,  it  was  decided  that  the  forgery  in  another  state  of  titles 
to  lands  in  Texas,  or  of  any  instrument  affecting  the  titles  to  lands  in  the 
latter  state,  was  an  offense  against  the  laws  of  that  state,  and  punishable 
there. 

EuBEZZLEMENT  is  Committed,  and  a  prosecution  therefor  may  be  main- 
tained in  the  county  in  which  the  accused  took  or  received  the  property 
embezzled,  or  through  or  into  which  he  may  have  undertaken  to  transport 
it:  Cole  v.  State,  16  Tex.  App.  461;  Reed  v.  State,  16  Tex.  App.  5S6;  Cofien 
▼.  State,  20  Tex.  App.  224. 

Obtaining  Monet  by  False  Pketenses.  —  This  crime  is  committed 
wherever  the  money  is  obtained  by  means  of  false  pretenses,  regardless  of 
the  locality  where  the  conspiracy  was  formed  or  the  false  pretenses  first 
made:  People  v.  Arnold,  46  Mich.  268;  State  v.  House,  55  Iowa,  466.  An 
attempt  to  commit  this  crime  is  committed  at  the  place  where  the  attempt 
to  get  the  money  is  made:  Stale  v.  TeiTy,  109  Mo.  601. 

Crimes  Against  United  Slates  Mails  are  committed,  and  the  party  commit- 
ting them  must  be  indicted  and  tried  in  the  district  where  the  letter  or 
other  illegal  matter  is  deposited  in  the  postoffice,  and  not  in  the  district  to 
which  it  is  addressed  or  delivered:  United  States  v.  Comer/ordf  25  Fed.  Rep. 
902;  United  States  v.    Worrall,  2  Dall.  384. 
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Orhnet  OommitUd  on  Boundary  Rivera. — When  a  river  forms  the  bonndary 
between  two  states  the  middle  of  the  stream  is  usually  deemed  to  be  the 
dividing  line;  hence  if  a  crime  is  committed  on  such  river  beyond  the 
thread  of  the  stream  and  nearer  one  bank  than  the  other,  the  crime  is 
usually  (deemed  to  be  committed  in  that  state  nearest  whose  shore  line  the 
accused  is  at  the  time  of  the  commission  of  the  ofifense:  Welsh  v.  State,  I2G 
Ind.  71;  Dugan  v.  Stale,  125  Ind.  130.  The  courts  of  West  Virginia  main* 
tain,  however,  that  the  jurisdiction  of  that  state  over  crimes  committed  on 
the  Ohio  river  is  coextensive  with  the  waters  of  that  river  while  confined 
within  its  banks,  though  the  crime  is  committed  past  the  center  of  the  river 
and  on  the  Ohio  state  side  thereof:  StaU  v,  PlatiU,  26  W.  Va.  119;  52  Am. 
Rep.  211. 


May  v.  Smith. 

[92  Georgia,  95.] 
MiSTKR  AND  Sbkvant— Duty  to  Warn  Servant  o»  Danokrous  Naturb 
o»  Machinert. — The  fact  that  an  inexperienced  servant,  injured  by 
dangerous  machinery  belonging  to  his  master  and  about  which  he  i« 
employed,  is  not  a  child,  but  seventeen  years  of  age,  does  not  deprive 
him  of  the  right  to  be  warned  of  the  danger,  and  to  recover  for  injury 
received  if  not  so  warned,  if,  as  a  question  of  fact,  the  master  or  his  vice- 
principal  ought,  under  all  the  circumstances,  to  have  inquired  of  the 
servant  as  to  his  experience  or  taken  notice  of  the  probability  that  he 
la  so  inexperienced  as  to  render  it  proper  to  give  him  warning  of  the 
danger. 

Action  to  recover  for  injuries  received  by  the  plaintiff 
while  employed  by  defendant  in  raking  shavings  from  under 
a  planing-machine  at  which  he  was  at  work.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appealed. 

0.  W.  Smith  and  Weil  &  Ooodwin^  for  the  plaintiffs  in 
•rror. 

Westvioj-eland  &  Austin  and  J.  E.  Warren,  for  the  defend- 
ant in  error. 

••  Bleckley,  C.  J.  1.  There  was  evidence  from  which  the 
jury  could  infer  that  the  machine  by  which  the  plaintiff  be- 
low was  injured  was  dangerous  to  an  inexperienced  person, 
and  that  the  danger  was  not  sufficiently  obvious  to  be  ap- 
parent to  such  a  person  without  proper  explanation  and 
warning.  That  the  plaintiff  was  not  a  child,  but  was  seven- 
teen years  of  age,  would  not  deprive  hira  of  the  right  to  be 
warned,  if,  as  a  question  of  fact,  the  employers,  or  the  man 
representing  them,  ought,  under  all  the  circumstances,  to 
have  inquired  of  him  as  to  his  experience  *'  or  taken  notice 
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of  the  probability  that  he  was  so  inexperienced  as  to  render 
it  proper  to  give  him  warning.  That  his  age  alone  did  not 
deprive  him  of  the  riglit  of  being  warned  is  established  by 
many  authorities:  Walsh  v.  Peet  Valve  Co.,  110  Mass.  23; 
O^Connor  v.  Adams,  120  Mass.  427;  Wheeler  v.  Wason  Mfg- 
Co.,  185  Mass.  294;  Atkins  v.  Merrick  Thread  Co.,  142  Mass. 
431;  Paulmier  v.  Erie  R.R.  Co.,  34  N.  J.  L.  151;  Parkhursty. 
Johnson,  50  Mich.  70;  45  Am.  Rep.  28;  Strahlendorf  v.  Rosen- 
thal, 30  Wis.  674;  Jones  v.  Florence  Min.  Co.,  66  Wis.  268; 
57  Am.  Rep.  269;  Missouri  Pac.  Ry.  Co.  v.  Watts,  64  Tex.  568; 
Missouri  Pac.  Ry.  Co.  v.  Callbreath,  66  Tex.  526;  Baxter  v. 
Roberts,  44  Cal.  187;  13  Am.  Rep.  160;  McGowan  v.  La  Plata 
Min.  etc.  Co.,  9  Fed.  Rep.  864.  And  see  Wood  on  Master 
and  Servant,  sec.  352;  Perry  v.  Marsh,  25  Ala.  659;  Coombs 
▼.  New  Bedford  Cordage  Co.,  102  Mass.  572;  3  Am.  Rep.  506. 

2.  The  evidence  was  conflicting,  but  taking  it  most  favor- 
ably for  the  plaintiff,  as  the  jury  probably  did,  it  was  suf- 
ficient to  warrant  the  verdict,  and  there  was  no  error  in 
denying  a  new  trial. 

Judgment  affirmed. 

Mastsr  and  Servant — Duty  to  Instruct  Inkxperienckd  Servant  am 
ro  Daj^okroos  Appliances. — A  master  is  bound  to  instruct  inexperienced 
servants  as  to  dangerous  machinery:  Ingerman  v.  Moore,  90  Cal.  410;  25 
Am.  St.  Rep.  13S,  and  note;  Myhanv.  Louisiana  Electric  etc  Co.,  41  La.  Ann. 
964;  17  Am.  St.  Rep.  4.36,  and  note.  Employers  owe  it  as  a  dut}'  to  inex- 
perienced servants  to  point  out  the  dangers  of  which  they  themselves  have 
or  ought  to  have  knowledge,  and  to  give  such  warnings  as  may  lead  to  the 
avoidance  of  injury  in  the  exercise  of  reasonable  care:  Chicago  etc.  Bride 
Co.  V.  Reiniuiger,  140  111.  334;  33  Am.  St.  Rep.  249,  and  note;  Beynolda  w. 
Boston  etc.  R.  R.  Co.,  64  Vt.  66;  33  Am.  St.  Rep.  908,  and  note. 


MoCardlb  V.  Kennedy. 

[92  Gbokgia,  198.] 
OONVETANOES — RESCISSION   »0R   FAILURE    OF  CONSIDERATION. — A    COnvey* 

ance  of  land  made  in  consideration  of  support  for  life  cannot  be  re* 
scinded  and  canceled  by  a  subsequent  conveyance  by  the  grantor  to 
another  person  without  the  consent  of  the  first  grantee,  merely  because 
the  support  has  been  withheld.  The  remedy  in  such  case  is  an  action 
for  the  value  of  the  support  withheld,  or  an  equitable  action  to  rescind 
on  the  ground  of  the  insolvency  of  the  grantee,  or  such  other  ground 
as  makes  this  the  appropriate  relief. 

L.  D.  Moore  and  T.  B.  West,  for  the  plaintiff  in  error. 

J,  L.  Hardeman  and  Freeman  &  Oriswold,  for  the  defend- 
ant in  error. 
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*••  Simmons,  J.  1.  Mrs.  Champion  made  a  deed  to  her 
brother,  McCardle,  the  consideration  expressed  therein  being 
one  thousand  dollars.  The  real  consideration,  however, 
seems  to  have  been  an  agreement  by  McCardle  to  support 
her  during  her  life.  This  deed  was  made  in  1865.  McCardle 
died  in  1874.  In  1887  Mrs.  Champion  conveyed  the  same 
land  to  her  sister  in  law,  Mrs.  Mary  McCardle,  wife  ©f  an- 
other brother,  stating  in  the  deed  that  the  first  conveyance 
was  void  because  the  grantee  had  failed  to  maintain  and  sup- 
port her  according  to  the  contract.  After  her  death  the 
children  of  the  first  grantee  brought  an  action  for  the  land, 
and  the  grantee  under  the  second  deed  claimed  the  land 
under  that  conveyance. 

When  a  person  conveys  land  to  another  for  a  valuable  con- 
sideration the  title  passes  out  of  him  into  his  grantee;  and 
if  the  grantee  fails  to  pay  the  purchase  money,  or  to  comply 
with  his  contract,  the  grantor  has  *•"  no  right,  without  the 
consent  of  the  grantee,  to  rescind  the  contract  by  a  subse- 
quent conveyance  to  another  person,  and  thereby  cancel 
the  first  one.  The  failure  to  pay  the  purchase  money  or  the 
failure  to  maintain  and  support  the  grantor,  if  that  be 
the  consideration,  is  not  a  sufficient  reason  for  rescinding 
the  contract  of  sale.  The  remedy  in  such  cases  is  an  action 
for  the  recovery  of  the  purchase  money,  or  an  action  for 
the  value  of  the  support  withheld,  or  an  equitable  action  to 
rescind  the  contract,  if  the  grantee  is  insolvent,  or  there  are 
any  other  special  facts  which  would  make  this  the  appropri- 
ate relief:  Lindsey  v.  Lindsey,  62  Ga.  546,  550;  Nathans  v. 
Arkwright,  66  Ga.  179,  186;  3  Washburn  on  Real  Property, 
6th  ed.,  *  618;  Lake  v.  Gray,  35  Iowa,  459. 

2.  The  evidence  warranted  the  verdict,  and  the  newly  dis- 
covered evidence  could  not  properly  change  the  result. 

Judgment  affirmed.  ______ 

Dbrds.— Effkct  or  Failurk  ov  Considkration  ok:  8e«  ih*  txtanded 
note  to  Mc Arthur  v.  Johnson,  93  Am.  Dec.  597. 


June,  1893.]  White  v.  Holland.  87 

White  v.  Holland. 

[92  Georgia,  216.] 

Wills— Construction— Mode  of  Distribution.— Under  a  will  devisinjf 
property  to  be  divided  equally  between  two  named  persons  and  the 
children  of  another,  such  children  take  per  stirpes,  and  not  per  capita, 
if  it  appears  by  evidence  aliunde  that  the  first  two  persona  are  sisters, 
and  the  Litter  a  brother  of  the  testatrix,  that  the  latter  was  very  fond 
of  her  sisters,  and  of  their  children,  and  the  children  of  her  brother, 
and  had  a  favorite  among  the  children  in  each  of  the  three  families,  but 
did  not  desire  her  brother  to  take  any  of  the  property  on  account  of 
his  financial  embarrassment  and  past  conduct. 

Wills — Evidbnck  to  Aid  Construction  of. — Parol  evidence  is  admissible 
to  show  the  circumstances  surrounding  a  testator  at  the  time  of  mak* 
ing  his  will,  in  order  to  arrive  at  a  proper  construction  of  its  terms. 

Action  against  an  executor  to  contest  a  will.  Mrs.  Gille- 
land,  a  married  woman,  devised  to  her  husband  certain 
property  for  life,  and  after  his  death  said  property  to  bo 
equally  divided  between  her  two  named  sisters  and  the 
lawful  children  of  her  brother,  naming  him.  By  another 
clause  in  her  will  she  directed  that  the  remainder  of  her 
property  be  sold,  and  the  proceeds  divided  as  directed  equally 
between  her  sisters  and  the  lawful  children  of  her  brother 
before  named. 

W.  I.  Pike,  for  the  plaintiffs. 

J.  B.  Estes,  for  the  defendants. 

**'  Lumpkin,  J.  1.  The  substance  of  the  material  por- 
tions of  Mrs.  Gilleland's  will,  and  of  the  evidence  showing 
the  circumstances  surrounding  the  testatrix  when  the  will 
was  made,  is  set  forth  in  the  first  headnote.  We  are  of  the 
opinion  that  the  testatrix  intended  that  each  of  her  sisters 
should  have  one-third,  and  the  children  of  her  brother  the 
remaining  one-third,  of  the  property  which  was  to  be  divided 
among  them.  If  we  had  nothing  to  guide  us  but  the  will 
itself,  the  question  presented  would  by  no  means  be  free  from 
difficulty;  but,  in  the  light  of  the  extrinsic  evidence,  there  can 
be  little  doubt  of  the  correctness  of  the  conclusion  we  have 
reached.  In  2  Jarman  on  Wills,  page  756,  the  doctrine  is 
laid  down  that  where  there  is  a  devise  or  bequest  to  a  given 
person  and  the  children  of  another  person  standing  in  the 
same  relation  to  the  testator,  as  to  "my  son  A  and  the  chil- 
dren of  my  son  B,"  A  takes  only  a  share  equal  to  that  of  one 
of  the  children  of  B;  but  the  author  also  says,  "this  mode  of 
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construction  will  yield  to  a  very  faint  glimpse  of  a  different 
intention  in  the  context":  See,  also,  Schouler  on  Wills,  sec. 
640.  If  the  general  rule  of  construction  be  as  stated  by  these 
text-writers  it  would  seem  that  it  ought  also  to  yield  when 
there  is  evidence  outside  of  the  will  going  to  show  a  different 
intention  on  the  part  of  the  testator.  This,  certainly,  should 
aflFord  as  good  reason  for  departing  from  the  usual  ***  mode 
of  construction  as  would  "a  very  faint  glimpse  of  a  different 
intention  in  the  context"  of  the  will  itself.  In  the  present 
case  it  appeared  that  each  of  the  sisters  of  the  testatrix  had 
a  number  of  children;  that  she  was  very  fond  of  her  sisters, 
and  also  of  their  children  and  the  children  of  her  brother, 
and  had  a  favorite  among  the  children  in  each  of  the  three 
families;  and  that  she  did  not  desire  her  brother  should  have 
any  of  her  property,  both  on  account  of  his  financial  embar- 
rassment, and  of  certain  conduct  in  his  past  life,  Tliese 
things  being  so,  and  there  being  nothing  in  the  will  expressly 
showing  an  intention  on  the  part  of  the  testatrix  to  give  the 
children  of  her  brother  an  advantage  over  her  sisters,  we 
think  it  a  most  natural  conclusion  that  the  testatrix  intended 
that  her  sisters  should  be  equal  with  the  family  of  her  brother 
in  the  distribution  of  her  bounty.  The  fact  that  the  brother 
of  the  testatrix  was  in  life  when  her  will  was  made,  and  that 
she  excluded  him  from  any  benefit  under  it,  in  connection 
with  the  other  facts  mentioned,  leaves  scarcely  any  room  to 
doubt  that  by  the  ruling  of  the  court  below,  which  we  have 
affirmed,  the  precise  result  desired  by  the  testatrix  has  been 
reached.  This  is  exactly  what  should  be  done  in  construing 
every  will,  when  it  can  be  accomplished  without  doing  vio- 
lence to  the  plain  and  obvious  meaning  of  its  terms,  or  to 
some  settled  rule  of  law. 

As  will  have  been  seen,  we  have,  in  deciding  this  case,  con- 
sidered not  only  the  language  of  the  will,  but  the  aliunde 
evidence  mentioned,  and  have  not  ruled  what  co:istrnction 
ehould  be  given  to  the  will  considered  by  itself.  It  was 
strongly  urged  by  the  able  counsel  who  appeared  for  the  de- 
fendants in  error  that  even  in  that  event  the  same  result 
should  follow.  In  support  of  this  view  he  cited  Eraser  v. 
Dillon^  78  Ga.  474,  in  which  there  was  a  devise  to  Sarah 
Mousseau  and  the  children  of  Leonora  Pellertier,  and  this 
court  held  that  **•  these  children  took  per  stirpes,  and  not 
per  capita.  That  case,  however,  is  not  precisely  in  point,  be- 
cause of  the  fact  that  Mrs.  Pellertier  was  not  in  life  when 
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the  will  was  made;  and  undoubtedly,  in  construing  the  will 
of  David  R.  Dillon,  this  court  laid  some  stress  upon  the  pre- 
sumption that,  in  the  absence  of  any  thing  in  the  will  to  the 
contrary,  the  testator  intended  that  his  property  should  go 
where  the  law  would  carry  it  by  the  rules  of  inheritance, 
which  reasoning  is  not  applicable  to  the  case  at  bar.  The 
ruling  of  this  court  in  Mayer  y.  Hover,  81  Ga.  308,  seems  to 
sustain,  in  principle,  the  position  of  the  counsel  referred  to, 
but  it  does  not  appear  from  the  report  of  that  case  what  were 
the  surroundings  of  the  testator  in  making  his  will,  or  whether 
or  not  any  aid  from  them  was  invoked  in  construing  it. 

Bisk's  Appeal.  52  Pa.  St.  269,  91  Am.  Dec.  156,  is  precisely 
in  point,  and  supports  the  contention  that  under  Mrs.  Gille- 
land's  will,  without  reference  to  extrinsic  facts,  the  children 
of  the  brother  should  take  per  stirpe.  There  are,  however, 
respectable  authorities  to  the  contrary,  and  we  do  not  deem 
it  necessary  in  the  present  case  to  decide  this  question.  We 
prefer  to  avail  ourselves  of  the  aliunde  facts,  because  by  so 
doing  we  are  the  more  certain  of  reaching  the  right  conclu- 
sion. 

2.  It  is  well  settled  that  parol  evidence  is  admissible  to 
show  the  circumstances  surrounding  a  testator  at  the  time  of 
making  his  will,  in  order  to  arrive  at  a  proper  construction  of 
its  terms,  when  there  is  doubt  of  their  true  meaning  and  in-  • 
tention.  This  was  distinctly  ruled  in  Fraserv.  Dillon,  78  Ga. 
474,  and  will,  we  think,  be  accepted  as  sound  law  without 
further  argument. 

Judgment  affirmed. 

WiLLa— Parol  Evidencb  to  Aid  CoNSTKoanoN  or. — Extrinsio  evidence 
is  admissible  to  aid  in  the  expositioa  of  a  will  only  in  those  cases  where 
from  someambiguity  or  obscurity  a  difficulty  arises  in  applying  the  words  of 
the  will  to  the  subject  matter  of  the  devise:  In  tlie.  Matter  qf  Wells,  113  N.  Y. 
396;  10  Am.  St.  Hep.  457,  and  note;  Sturgis  v.  Work,  122  Ind.  134;  17  Am. 
St.  Rep.  349;  or  to  show  who  was  the  person  the  testator  designated  by  a 
particular  name:  Phillips  v,  Ferguson,  85  Va.  509;  17  Am.  St.  Rep.  78;  or 
for  the  purpose  of  showing  that  certain  of  the  testator's  children  who  did 
not  receive  any  thing  under  the  will  were  intentionally  omitted:  WhUtemore 
T.  Russell,  80  Me.  297;  6  Am.  St.  Rep.  200.  But  parol  evidence  is  never 
admissible  to  show  what  the  testator  intended  to  write:  SturgiM  v.  Work, 
122  Ind.  134;  17  Am.  St.  Rep.  349;  or  that  he  intended  to  devise  different 
property  from  that  described  in  the  will:  Ehrman  v.  Hoskins,  67  Miss.  192; 
19  Am.  St.  Rep.  297,  and  note.  Parol  evidence  is  admissible  to  give  effect 
to  an  intention  expressed  in  a  will,  but  such  evidence  is  never  admissible 
for  the  purpose  of  showing  a  testator's  intention  by  proof  of  his  oral  declara- 
tions of  intent:  Heiden/ieimer  v.  Bauman,  84  Tex.  174;  31  Am.  St  Rep.  29, 
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and  note.     See, also,  the  extended  note  to  Cfiambersv,  Watson,  46  Ain.  Rep. 
72-78. 

Dksoent.— DooTRiNB  OF  Pbr  Stibpks:  See  the  extended  note  to  In  re 
Ingram,  12  Am.  St.  Rep.  112.  The  application  of  the  pfr  capita  or  per 
ttlrpes  rule  must  be  controlled  by  the  general  intention  of  the  testator: 
^»k"t  Appeal,  52  Fa.  St.  269;  91  Am.  Dec.  15G,  and  note. 
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[92  Georgia,  607.] 
Tblegraph  Companies — Liability  for  Failure  to  Deliver  Message — 
Erroneous  Address. — If  the  sender  of  a  telegraphic  message  gives  the 
company  the  wrong  street  address  of  the  sendee,  and  the  company 
receives  and  carries  the  message  promptly  to  the  place  designated  by 
the  sender,  but  is  unable  to  deliver  it  because  the  sendee  is  not  tliere, 
it  is  not  bound,  in  order  to  escape  the  statutory  penalty  for  failure  to 
deliver  with  due  diligence,  to  take  the  message  to  another  address 
which  it  does  not  know,  and  has  no  reason  to  believe  is  the  right  one, 
although  the  name  given  at  such  address  is  the  same  surname  as  that 
given  in  the  message.  In  order  to  hold  the  company  liable  it  must 
appear  tliat  it  knew  the  proper  address  of  the  sendee,  or  could  have 
readily  ascertained  it  in  the  exercise  of  ordinary  diligence. 

Bigby,  Reed  &  Berry,  for  the  plaintiflf  in  error. 

Carter  &  Barnes,  for  the  defendant  in  error. 

••*  Simmons,  J.  In  this  case  the  sender  of  a  telegraphic 
message  recovered  against  tlie  telegraph  company  the  stat- 
utory penalty  for  failure  to  deliver  with  due  diligence.  It 
appears  from  the  evidence  that  he  gave  tlie  wrong  address  to 
the  company.  The  message  was  directed  to  "Col.  O.  M. 
Bergstrom,  47  S.  Pryor  St.,  Atlanta,  Ga.";  but  the  person  for 
whom  it  was  intended  did  not  stay  at  that  number  and  could 
not  be  found  there,  and  it  does  not  appear  that  he  was  known 
or  had  ever  before  been  called  by  the  title  of  ''  Colonel."  He 
was  a  young  man  living  with  his  father  at  another  number 
on  S.  Pryor  street,  and  employed  as  a  book-keeper  by  a  firm 
doing  business  on  that  street.  Nothing  was  known  of  him 
at  the  telegraph  office,  and,  according  to  his  own  testimony, 
he  had  never  before  received  a  telegraphic  message.  The 
name  0.  M.  Bergstrom  did  not  appear  in  the  city  directory. 
The  name  given  the  sendee  in  the  directory  was  Magnus 
Bergstrom,  and  he  was  generally  called  by  that  name.  At 
No.  47  S.  Pryor  street  (which  was  the  city  police  station) 
they  refused  to  receive  the  message,  and  no  one  there  knew 
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of  such  a  person  as  0.  M.  Bergstrom.  Inquiries  were  made 
at  the  jail  to  ascertain  if  there  was  a  person  of  that  nanne 
among  the  prisoners,  the  city  directory  was  consulted,  other 
places  in  the  neighborhood  of  number  47  were  visited,  notice 
was  posted,  and  another  messenger  was  sent  out  to  continue 
the  search.  Finally  the  sendee  was  found  by  inquiring  of 
another  person  of  the  same  surname,  who  on  reading  the 
message  said  it  was  intended  for  his  son.  It  does  not  appear 
that  there  was  ®®*  any  delay  in  transmitting  the  message 
or  in  taking  it  to  the  place  designated  by  the  sender.  It  was 
received  by  the  company  and  taken  to  that  place  on  Satur- 
day evening,  and  was  delivered  on  Monday  morning;  but  as 
the  law  does  not  require  delivery  on  Sunday  except  in  a 
work  of  charit}'  or  necessity  {Western  Union  Tel.  Co.  v.  Hutch' 
eson,  91  Ga.  252),  and  as  no  such  reason  appears  for  requir- 
ing it  here,  the  delivery  may  be  treated  as  made  on  the  next 
morning  after  the  evening  on  which  the  message  was  received. 
Under  this  state  of  facts  we  do  not  think  the  plaintiff  was 
entitled  to  recover.  The  taking  of  a  message  to  the  place 
designated  therein,  it  is  true,  does  not  necessarily  absolve  the 
telegraph  company  from  making  any  further  effort  to  find 
the  sendee,  if  he  cannot  be  found  at  that  place:  Gray  on 
Communication  by  Telegraph,  sec.  23.  If  a  wrong  address 
is  given,  and  the  company  knows,  or  can  readily  ascertain,  the 
proper  address,  or  where  tlie  sendee  can  be  found,  reasonable 
efforts  must  be  made  to  find  him  and  deliver  the  message. 
But  before  a  recovery  can  be  had  by  one  who  has  given  a 
wrong  address  he  must  show  that  his  giving  the  wrong  ad- 
dress was  not  the  cause  of  the  delay.  Where  the  sender  has 
acted  in  a  manner  calculated  to  mislead  the  company  and 
delay  the  delivery  of  the  message  there  can  be  no  presump- 
tion that  the  delay  is  the  fault  of  the  company  rather  than  of 
the  sender.  In  this  case  there  is  no  showing  that  the  com. 
pany  knew  the  right  address;  according  to  the  evidence  it 
did  not.  Ought  it  to  have  found  the  right  address  sooner 
than  it  did?  The  evidence  fails  to  show  want  of  diligence  in 
this  respect;  on  the  contrary,  the  company  appears  to  have 
exercised  all  the  diligence  that  could  reasonably  be  expected 
of  it.  It  is  true  the  proper  address  might  have  been  ascer- 
tained sooner  than  it  was,  if  the  means  which  finally  proved 
successful  had  been  sooner  adopted;  but  it  does  not  follow 
that  the  **•  company  was  bound  to  resort  to  that  means  at 
all.     We  think,  where  a  telegraph  company  has  promptly 
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taken  the  message  to  the  place  designated  by  the  sender,  and 
lias  ascertained  that  tlie  sendee  is  not  to  be  found  there,  it 
is  not  bound,  in  order  to  escape  the  statutory  penalty,  to  take 
the  message  to  another  address  which  it  does  not  know  and 
has  no  reason  to  believe  is  the  right  one.  Though  it  may  know 
that  there  are  persons  in  the  city  who  have  the  same  surname, 
or  wi)0  have  both  the  surname  and  one  of  the  initials  of  the 
name  given  in  the  message,  yet  if  their  names  are  in  other 
respects  diflerent,  and  the  company  has  no  further  reason  for 
eupposing  that  one  of  them  is  the  person  intended,  it  is  under 
no  duty  to  go  to  any  of  them.  If  the  defendant  had  known 
that  there  was  a  person  named  0.  M.  Bergstrom  residing  on 
the  street  designated  in  the  message,  although  not  at  the 
number  designated,  there  would  have  been  good  reason  for 
supposing  that  the  address  given  in  the  message  was  incorrect, 
and  that  this  was  probably  the  person  intended;  but  the  com- 
pany was  not  bound,  on  finding  the  name  Magnus  Bergstrom 
in  the  city  directory,  to  suppose  that  tlie  person  so  described 
was  the  one  intended.  To  look  up  every  person  in  the  city 
whose  name  is  in  part  the  san)e  as  that  given  in  the  message 
may  often  prove  a  good  way  of  finding  the  proper  person,  but 
to  do  this  would  in  many  instances  involve  an  amount  of  work 
on  the  part  of  the  company  altogether  out  of  proportion  to  its 
compensation  for  the  service  of  transmission  and  delivery, 
and  the  omission  to  do  so  would  not  show  a  want  of  ordinary 
and  reasonable  diligence.  At  any  rate,  we  are  satisfied  that 
there  was  no  such  delay  in  this  case  as  would  entitle  the 
sender  to  recover  for  want  of  due  diligence,  impartiality,  and 
good  faith  on  the  part  of  the  company.  To  uphold  a  recovery 
tinder  such  circumstances  would  be  to  put  a  premium  upon 
carelessness  on  the  part  of  the  senders  **'  of  messages,  not 
to  speak  of  the  inducements  it  would  afford  to  unscrupulous 
persons  to  deliberately  mislead  the  telegraph  company  for 
their  own  profit. 
Judgment  reversed,  

Trlkorafh   Companibs — Addrbss  or  Mkssaok— Failurb  to  Delivbr 

RbSCLTINO     FBOM    INDEFIHITENR83,    MISTAKE,    OB   AhBIOUITT   IN:    See   the 

•xteaded  note  to  Western  Union  TeL  Co.  ▼.  Houghton,  27  Am.  St.  Rep.  923. 
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Western  Union  Telegraph  Co.  v.  Rountreb. 

[92  Geobqia,  6U.] 

Tklrqraph  Companies  —  Inaccoract  in  Transcribing  Msrsaob  mo 
Basis  for  Recovkrt  of  Penalty. — A  statute  providing  that  tele- 
graph companies  shall  transmit  and  deliver  messages  with  "  due  dili- 
gence," and  prescribing  a  penalty  for  failure  to  comply  with  the  terms 
of  the  statute,  relates  to  the  time  within  which  messages  must  be  trans- 
mitted  and  delivered,  and  not  to  accuracy  and  correctness  in  sending 
and  transcribing  them,  and  the  company  is  not  liable  by  virtue  of  the 
terms  of  the  statute,  for  the  penalty  prescribed,  merely  because  it 
makes  a  verbal,  though  material,  mistake  and  error  in  transcribing  a 
message  received  and  transmitted. 

Tklboraph  Companies  ark  Liable  for  Actual  Damagss  received 
through  their  negligent  mistakes  or  errors  in  sending  or  transcribing 
messages  irrespective  of  the  question  of  punctuality  in  their  delivery. 

Action  to  recover  a  statutory  penalty  for  error  in  tran- 
scribing a  telegraphic  message.  The  message  as  received  by 
the  company  read:  "Expect  me  there  on  East  Tennessee 
train  at  seven  thirty."  As  delivered  to  the  sendee  the  word 
"seven"  had  been  changed  to  "eleven."  The  message  was 
delivered  without  delay. 

Righy,  Reed  &  Berry,  and  Dorsey,  Brewster  &  Howell,  for  tho 
plaintiff  in  error. 

/).  W.  Rountree,  for  the  defendant  in  error. 

•**  Lumpkin,  J.  The  act  of  1887  prescribing  the  duty  of 
electric  telegraph  companies  as  to  receiving  and  transmitting 
dispatchcB,  and  fixing  penalties  for  violations  thereof,  was 
intended  to  prevent  discriminations  and  to  secure  prompt- 
ness in  the  transmission  and  delivery  of  telegraphic  dis- 
patches. With  reference  to  the  latter  object,  its  terms  relate 
to  the  time  within  which  these  companies  must  perform  the 
services  required,  and  not  to  the  accuracy  •*•  and  correct- 
ness with  which  such  services  may  be  rendered. 

In  deciding  the  question  presented  by  the  case  at  bar  we 
have  given  the  act  a  most  thorough  examination  and  con- 
sideration, and  are  entirely  satisfied  with  our  conclusion  that 
the  general  assembly  did  not  intend  to  impose  upon  tele- 
graph companies  a  penalty  of  one  hundred  dollars  for  a 
mere  verbal  error  in  the  sending  of  a  dispatch,  or  in  the 
transcribing  of  it  at  the  receiving  office,  even  though  the 
error  be  a  material  one.  To  hold  otherwise  than  we  do  on 
this  question  would  be  to  give  to  the  act  an  exceedingly  harsh 
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construction.  The  elements  of  impartiality  and  good  faith 
are  not  involved  in  this  case,  but  the  defendant  in  error  con- 
tended that  the  requirement  to  transmit  with  "  due  dili- 
gence" means  to  transmit  accurately,  as  well  as  promptly. 
We  do  not  think  the  words  quoted  can  fairly  have  this 
interpretation,  especially  in  view  of  the  rule  that  penal 
statutes  must  be  construed  strictly,  and  should  not  be  so 
enforced  as  to  impose  a  penalty  in  a  case  admitting  of 
doubt.  We  are  fortified  in  our  judgment  by  the  fact  that 
the  proviso  of  the  first  section  of  the  act  distinctly  declares 
that  nothing  in  the  act  "  shall  be  construed  as  impairing,  or 
in  any  way  modifying,  the  right  of  any  person  to  recover 
damages  for  any  such  breach  of  contract  or  duty  by  any 
telegraph  company,  and  said  penalty  and  said  damages  may, 
if  the  party  so  elect,  be  recovered  in  the  same  suit."  It  will 
thus  be  seen  that,  for  any  damage  resulting  from  mere  verbal 
mistakes  or  errors,  the  complete  remedy  of  the  party  in- 
jured is  fully  guarded  and  preserved.  The  penalty  may  be 
recovered  where  the  company  fails  to  transmit  and  deliver  a 
dispatch  with  that  degree  of  promptness  which  due  diligence 
requires;  and  actual  damages  may  be  recovered  wherever 
they  are  caused  by  the  negligent  mistakes  or  errors  of  the 
company,  irrespective  of  the  question  of  **'  punctuality. 
These  views,  we  think,  cover,  and  are  in  perfect  harmony 
with,  the  entire  scope  and  purpose  of  the  act,  so  far  as  it 
bears  upon  the  case  at  bar. 

Judgment  affirmed.  

Telkoraph  Companibs  —  Damaoks  for  Mistaks  in  Transmissiow  o? 
Message. — A  telegraph  company  is  liable  to  the  sender  of  a  message  for 
the  damages  sustained  by  him  by  reason  of  its  failure  to  transmit  the  same 
correctly:  Kemp  y.  Western  Union  Tel.  Co.,  28  Neb.  661;  26  Am.  St.  Rep. 
363,  and  note.  When  the  receiver  of  a  dispatch  sufifers  loss  from  the  care- 
less  and  negligent  performance  of  its  duty  by  a  telegraph  company  he  may 
recover  damages  in  tort.  In  such  a  case  the  measure  of  damages  is  com« 
pensation  for  his  actual  loss,  following  as  the  natural  consequence  of  the 
company's  act:  Westetti  Union  TeL  Co.  v.  Dubois,  128  111.  248;  15  Am.  St. 
Kep.  109,  and  note;  and  the  same  rule  is  true  as  regards  the  sender: 
Pegram  v.  Western  Union  Tel.  Co.,  100  N.  C.  28;  6  Am.  St.  Rep.  557,  and 
note.  See,  also,  the  extended  notes  to  Western  Union  TeL  Co.  v.  Blanchard, 
45  Am.  Rep.  496;  Western  Union  TeL  Co.  v.  Cooper,  10  Am.  St  Rep.  784, 
and  Western  Union  TeL  Co.  ▼.  Hyer^  1  Am.  St  Rep.  229. 
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Telegraph  Companies  —  Printed  Keudlations  Limiting  Liability  — 
Binding  Effect  of. — Both  the  sender  of  a  telej^raphic  message  and  the 
person  to  whom  it  ia  addressed  are  bound  by  reasonable  regulations 
printed  upon  a  blank  furnished  by  the  telegraph  company  upon  which 
the  message  is  written  and  signed  by  the  sender. 

Telegraph  Companies— Reasonable  REonLATiON  Limiting  Liability — 
NBaLiGENCB  OF  MESSENGER. — A  regulation  printed  upon  the  blanks 
providcvl  by  a  telegraph  company,  which  provides  that  "  no  responsi- 
bility regarding  messages  attaches  to  this  company  nntil  the  same  are 
presented  and  accepted  at  one  of  its  transmitting  offices;  and  if  a  mes- 
sage is  sent  to  such  office  by  one  of  the  company's  messengers  he  acta 
for  that  purpose  as  the  agent  of  the  sender,"  is  reasonable,  and  the  com- 
pany is  not  liable  to  the  person  addressed  in  such  a  message  if  the 
messenger  to  whom  it  is  intrusted  fails  to  deliver  it  to  the  transmit- 
ting office,  and  tiie  company  fails  to  transmit  and  deliver  it. 

Teleguaph  Companies — Local  Usage  to  Avoid  Expuess  Contract. — 
A  local  usage  concerning  telegraph  messages  inconsistent  with  an  ex- 
press contract  entered  into  between  a  telegraph  company  and  the 
sender  of  a  message  at  the  place  where  such  usage  prevails  is  not  a 
part  of  such  contract,  and  cannot  be  given  in  evidence  to  contradict  or 
avoid  it. 

Telegraph  Companies— Right  to  Stipulate  Against  Negligence  ow 
Messengers. — A  telegraph  company  may  stipulate  against  liability 
for  the  negligence  of  its  messengers  in  failing  to  deliver  for  transmis- 
sion messages  intrusted  to  them  by  the  patrons  of  the  company. 

Telegraph  Companies. — Delivekt  or  A  Telegraphic  Message  to  a  mes- 
senger boy  by  the  sender,  without  acceptance  by  the  company,  is  not 
a  delivery  to  it,  and  does  not  fix  any  liability  oa  the  company  for  fail- 
ure to  transmit  and  deliver. 

J.  li.  Lamar,  for  the  plaintiff. 

J.  IS.  &  W.  T.  Davidson,  for  the  defendant. 

•**  Lumpkin,  J.  The  declaration  in  this  case  claims  dam- 
ages for  the  nontransmission  and  nondelivery  of  a  telegram 
which  it  is  alleged  Gooding  &Co.,  of  Charleston,  South  Caro- 
lina, had  written  on  one  of  the  defendant's  day  telegraphic 
blanks  and  handed  to  a  messenger  of  the  defendant,  who  had 
just  delivered  a  telegram  to  them  from  the  plaintiff,  to  be 
carried  to  the  office  of  the  defendant  in  Charleston  for  trans- 
mission to  the  plaintiff,  at  tlie  latter's  expense,  but  which 
message  was  never  in  fnct  delivered  by  the  messenger  at  the 
transmitting  office  of  the  defendant  in  Charleston. 

The  pivotal  question  is:  Was  the  message  delivered  to  the 
company  for  transmission  ?  One  of  the  rules  and  regula- 
tions of  the  company,  printed  on  the  back  of  the  blank  upon 
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the  face  of  which  the  message  was  written,  was  in  these 
terms:  "No  responsibility  regarding  messages  attaches  to 
this  company  until  the  same  are  presented  and  accepted 
at  one  of  its  transmitting  offices;  and  if  a  message  is 
sent  to  such  office  by  one  of  the  company's  messengers,  he 
acts  for  that  purpose  as  the  agent  of  the  sender."  Just  above 
the  space  left  for  the  written  message  are  the  following  words 
in  large  type:  "Send  the  following  message  subject  to  the 
terms  on  back  hereof,  which  are  hereby  agreed  to."  And  at 
the  bottom  of  this  space  is  the  following  notice,  in  hirger  type: 
"fltdP  Read  the  notice  and  agreement  on  back.*^P|{  "  The 
declaration  avers  that  this  rule  is  not  obligatory  upon  the 
senders  of  the  message,  because  it  was  not  read  by  them  or 
known  to  them.  This  position  is  clearly  untenable,  for  reason- 
able diligence  was  all  that  was  necessary  to  acquaint  them 
with  this  rule.  Therefore,  the  moment  the  senders  wrote  and 
signed  the  message  on  the  blank  they  became,  in  legal  contem- 
plation, aware  of  the  rule,  whether  they  read  it  or  not,  and 
thereby  signified  "  both  their  knowledge  of  it  and  their  assent 
•»»  to  it":  Hill  V.  Western  Union  Tel.  Co.,  85  Ga.  425  (1), 
428,  429;  21  Am.  St.  Rep.  166,  and  cases  cited  on  the  latter 
page.  See,  also,  Gray  on  Communication  by  Telegraph,  52, 
53;  Scott  and  Jarnigan  on  Law  of  Telegraphs,  sec.  149; 
note  to  Camp  v.  Western  Union  Tel.  Co.,  71  Am.  Dec.  466, 
beginning  on  page  461.  A  telegraph  company  is  not  sub- 
ject to  the  extraordinary  limitations  and  responsibilities 
imposed  by  law  on  common  carriers:  Western  Union  Tel.  Co. 
V.  Fontaine,  58  Ga.  433;  Western  Union  Tel.  Co.  v.  Blanchard, 
68  Ga,  307,  and  note  to  same  case  in  45  Am.  Rep.  487,  488. 
It  therefore  has  the  undoubted  power  to  make  reasonable 
rules  and  regulations  regarding  the  conduct  of  its  business 
with  the  public;  and  the  reasonableness  of  such  rules  and 
regulations  is  a  question  for  the  courts  to  decide:  Gray  on 
Commimication  by  Telegraph,  sees.  13,  29;  Scott  and  Jarni- 
gan on  Law  of  Telegraphs,  sec.  104;  note  to  Camp  v.  West- 
em  Union  Tel.  Co.,  71  Am.  Dec.  466.  This  being  true,  is  the 
rule  in  controversy  reasonable?  We  think  it  is.  The  work 
performed  by  the  messenger  in  carrying  the  message  from 
the  office  or  residence  of  the  sender  to  the  transmitting  office 
of  the  company  forms  no  part  of  the  transmission  of  the 
message  by  the  company,  for  which  latter  purpose  alone  the 
company  makes  a  charge.  There  is  nothing  onerous  or  one- 
sided about  the  rule.     It  dictates  no  terms  to  the  sender,  and 
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gives  no  advantage  to  the  company.  It  is  neither  obligatory 
nor  arbitrary.  In  a  word,  it  gives  the  sender  the  alternative 
of  delivering  his  dispatch  to  the  messenger,  to  be  delivered 
by  him  at  the  office  of  the  company  on  the  condition  pre- 
scribed, or  of  making  such  delivery  eitlier  in  person  or  by 
his  own  servant.  We  have  been  unable  to  find  a  direct  ad- 
judication upon  this  rule  by  any  court,  and  we  think  this 
shows,  or  tends  to  show,  the  consensus  of  public  and  profes- 
sional opinion  in  favor  of  its  reasonableness.  The  rule  is 
held  to  be  reasonable  in  the  work  of  Gray  on  Communication 
by  Telegraph,  section  13,  top  of  page  23.  Assuming,  then, 
the  reasonableness  of  the  ®*®  rule,  it  follows,  in  the  absence 
of  other  facts  to  the  contrary,  that  the  message  was  not  de- 
livered to  the  company,  because  it  was  not  presented  at  one 
of  its  transmitting  offices  by  the  agent  of  the  senders,  and. 
was  not  accepted  by  the  company. 

Now,  is  there  any  fact  in  this  case,  not  yet  mentioned^ 
which  should  vary  the  above  conclusion?  The  plaintiff  in 
error  alleges  in  his  declaration  that  a  local  usage  of  the 
defendant  at  Charleston  authorized  its  messengers  delivering 
telegrams  to  receive  answers  for  delivery  at  the  company's 
office  for  transmission,  for  which  they  were  paid  by  the 
company  two  cents  for  each  message  so  received  and  deliv- 
ered (i.e.  at  the  company's  office),  and  that  such  local  usage 
made  the  messengers  the  agents  of  the  company  to  receive 
messages  for  transmission,  and  superseded  the  above-recited 
rule  or  stipulation.  Taking  into  view  all  the  allegations  of 
the  declaration,  and  the  blank  attached,  the  answers  referred 
to  as  being  within  the  operation  of  this  alleged  usage  were,. 
presumably,  written  upon  the  company's  blanks  similar  to 
the  one  in  question.  We  cannot  accept  as  correct  the  plain- 
tiff's position  as  to  the  eff"ect  of  this  alleged  usage.  If  the 
usage  was  unknown  to  the  senders  of  the  telegram  they  did 
not  act,  and  could  not  have  acted  on  it;  and  if  they  had 
known  of  such  usage,  and,  nevertheless,  entered  into  a 
written  agreement  by  which  the  messenger  should  act  as 
their  agent  for  the  sole  purpose  of  carrying  the  message  to 
the  company's  office  for  transmission,  they  and  the  plaintiffs 
in  error  were  thereby  estopped  from  showing  such  usage,  be- 
cause custom  or  usage,  while  admissible  to  explain  an  am- 
biguous written  agreement,  is  inadmissible  if  repugnant  to 
or  inconsistent  with  a  clear,  express  agreement:  Orinnell  v. 
Western  Union  Tel.  Co.,  113  Mass.  299,  307;  18  Am.  Rep.  485, 
AM.  ST.  Rkp.,  Vol.  XLIY.— 7 
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493,  and  cases  there  cited.  See,  also,  Park  ▼.  Piedmont  Ins. 
Co.,  48  Ga.  601,  606;  Werner  v.  Footvian,  54  •"  Ga.  128,  137; 
Tilley  v.  County  of  Cook,  103  U.  S.  155,  162;  Moran  v.  Prather, 
23  Wall.  492,  503;  and  note  to  Phoenix  Ins.  Co.  v.  Hunger,  33 
Am.  St.  Rep.  368,  citing  ample  authority,  and  saying:  "A 
local  usage,  inconsistent  with  an  express  contract  made  at 
the  place  where  such  usage  prevails,  or  contradicting  its 
'terms,  is  not  a  part  of  such  contract,  and  cannot  be  given  in 
evidence  to  contradict  or  avoid  it." 

There  is  nothing  in  the  rule  under  consideration  contrary 
to  public  policy.  Aside  from  the  reasons  already  given, 
others  in  its  favor  may  be  stated: 

1.  Messengers  of  a  telegraph  company  are  not  sent  out 
■from  the  company's  office  to  solicit  telegrams,  and,  being 
'engaged  in  a  most  subordinate  work  of  the  company'w 
cervice,  it  is  to  be  presumed  that  they  are  not  invested  by 
the  company  with  the  powers  of  receiving  the  company's 
charges  or  fees  for  the  transmission  of  telegrams,  and  that 
they  have  no  powers  of  rejecting  telegrams  offered  to  them, 
-either  for  the  nonpayment  in  advance  of  the  company's 
•charges  for  transmission,  or  for  being  illegibly  written,  or 
for  containing  matter  which  would  make  the  company  liable 
in  tort  or  otherwise  for  transmitting  an  indecent  or  immoral 
^telegram — all  of  which  are  powers  reserved  by  law  to  the 
company  for  its  protection,  and  with  which  it  is  known  to 
'the  public,  or  should  be,  the  receiving  agent  of  the  company 
at  its  transmitting  offices  is  invested. 

2.  The  carriage  of  telegrams  from  the  office  or  residence 
of  the  sender  to  the  transmitting  office  of  the  company  i* 
not  a  part  of  the  duty  or  business  of  a  telegraph  company. 

3.  Neither  the  sender  nor  addressee  of  a  message  pays 
any  thing  for  such  carriage  to  the  transmitting  office  of  the 
•company. 

4.  The  liability  against  which  a  telegraph  company  can- 
«iot  stipulate,  as  shown  by  the  adjudications  of  all  •** 
courts,  is  confined  to  its  negligence  in  connection  with  the 
"transmission  of  messages  from  its  transmitting  offices,  and 
the  delivery  of  such  messages  to  the  sendee;  and  it  has  even 
laeen  held,  in  Clement  v.  Western  Union  Tel.  Co.,  137  Mass. 
"463,  466,  467,  that  there  are  no  principles  of  public  policy 
nvhich  should  prevent  a  telegraph  company  from  stipulating 
^igainst  the  negligence  of  its  messenger  boys  as  to  the 
^delivery  of  messages  to  its  patrons. 
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5.  And  the  transmission  of  a  message  "  means  its  trans- 
mission from  the  office  or  station  at  which  it  is  received  to 
the  one  to  which  it  is  sent";  and  delivery  means  "the 
delivery  of  it  to  the  person  to  whom  it  is  addressed":  Scott 
and  Jarnigan  on  Law  of  Telegraphs,  sec.  264. 

Therefore,  delivery  to  the  messenger  without  acceptance 
by  the  company  should  not  fix  any  liability  on  the  com- 
pany. If  delivery  to  the  messenger  were  delivery  to  the 
company,  acceptance  by  the  messenger  must  be  held  to  be 
acceptance  by  the  company,  and  this  would  take  from  the 
company  its  undoubted  right  to  refuse  to  transmit  a  message 
for  any  one  or  more  of  the  reasons  above  stated. 

No  analogy  between  such  a  case  as  this  and  that  of  a  life 
insurance  agent  can  justly  be  drawn,  because  none  of  the 
reasons  which  have  impelled  the  courts,  in  modern  decisions, 
to  treat  the  agent  of  the  insurance  company  at  the  agent  of 
the  insurer,  where  a  somewhat  similar  rule  or  stipulation  is 
printed  upon  the  back  of  the  application  or  policy  of  insur- 
ance, have  any  application  here.  For  the  reasoning  of  the 
courts  in  such  insurance  cases,  see  the  opinion  of  Miller,  J., 
who  announced  the  decision  of  the  court  in  the  case  of  In- 
surance Co.  V.  Wilkinson,  13  Wall.  222,  234,  236. 

The  foregoing  disposes  of  the  case,  and  the  question  raised 
as  to  the  measure  of  damages  need  not  be  considered. 

Judgment  affirmed.  

Tki.boraph  Compani«3— Binding  Efvect  ot  Printed  RMrt.ATrow8.— 
A  telegraph  company  has  power  to  make  reasonable  regulations  for  th« 
condact  of  its  business,  and  its  customers  are  bound  by  them  «fter  they 
had  notice  of  their  existence:  Western  Union  TeL  Co.  ».  Neel,  86  Tex.  368; 
40  Am.  St.  Rep.  847,  and  note.  The  sender  of  a  telegraphic  meaML^e  who 
writes  the  same  upon  a  blank  of  the  company  upon  which  certain  conditions 
limiting  the  liability  of  the  company  is  printed  is  charAeable  with  notice  of 
and  is  deemed  to  assent  to  such  conditions:  Hill  v.  Western  Union  T«L  Co., 
85  Ga.  425;  21  Am.  St.  Rep.  166.  See,  especially,  the  extendad  not«s  to 
Camp  V.  Western  Union  Tel.  Co.,  11  Am.  Dec.  466,  and  W.iU»fm  Unii»  T*l. 
Co.  T.  Blanchard,  45  Am.  Rep.  490. 
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TSLBGRAPH  CoMtPANIES — LlABILITT  OF  CoNNKCriNO  COMPANT  FOR  DSLAT. 
A  telegraph  company  receiving  a  prepaid  message  from  another  such 
company,  to  whom  the  sender  has  delivered  it,  and  who  has  trans- 
mitted it  over  its  line,  is  liable  for  a  penalty  imposed  by  statute  for  fail* 
nre  to  transmit  and  deliver  the  message  with  due  diligence.  Such 
statute  being  penal  in  its  nature,  the  claim  by  the  connecting  company 
that  it  acted  merely  as  the  agent  of  the  first  company  is  no  defense. 

Pliadino  —  Amendment  of  Declaration.  —  A  declaration  alleging  as  a 
cause  of  action  the  failure  of  a  telegraph  company  to  deliver  at  a  cer- 
tain place,  with  due  diligence,  a  particular  message  therein  set  out 
which  the  company  had  received  for  transmission  and  delivery,  may  bo 
amended  by  alleging  that  the  message  was  received  by  the  company  at 
another  point  than  that  stated  in  the  original  declaration  without 
changing  the  cause  of  action,  and  such  amendment  is  properly  allowed. 

Tblkorafh  Companies— Message  Delivered  as  Evidence  of  Messaob 
Sent. — In  an  action  against  a  telegraph  company  to  recover  for  failure 
to  deliver  a  message  with  due  diligence,  the  message  as  delivered  is  ad- 
missible to  prove  the  contents  of  the  message  as  sent,  without  produc- 
ing or  accounting  for  the  absence  of  the  message  as  sent. 

Tklegkaph  Companies  —  Prepaid  Messaob  as  Evidence  Calltno  for 
Prompt  Delivery. — In  an  action  against  a  telegraph  company  to  re- 
cover for  failure  to  deliver  a  message  with  due  diligence,  the  fact  that 
the  message  as  delivered  was  marked  "  puid  "  is  eviJeneo  tending  to 
•how  that  it  was  a  prepaid  message,  and  should  have  been  delivered 
with  due  diligence  as  required  by  the  statute  upon  which  the  action  is 
founded. 

Kontz  &  Conyers,  for  the  plain  tiff. 
Olenn  &  Maddox,  for  the  defendant. 

•••  Simmons,  J.  1.  Mrs.  Conyers,  the  addressee  of  a  tele- 
graphic message,  sued  the  Postal  Telegraph  Cable  Company 
for  the  statutory  penalty  of  one  hundred  dollars  for  failure 
to  deliver  with  due  diligence.  At  the  trial  it  appeared  from 
the  evidence  that  the  message  was  received  by  the  defendant 
from  another  telegraph  company,  which  had  received  **"  it 
from  the  original  sender,  and  which  had  transmitted  it  to 
the  end  of  its  own  line;  from  which  point  the  defendant 
transmitted  it  to  the  city  of  Atlanta,  the  place  to  which  it 
was  directed,  but  failed  to  deliver  it  to  the  plaintiff  until  after 
more  than  thirty-six  hours  had  elapsed  from  the  time  it  was 
received  at  the  Atlanta  office,  although  she  resided  in  that 
city,  and  the  street  and  number  of  her  residence  were  cor- 
rectly given  in  the  message.  The  charges  for  the  entire  ser- 
vice were  prepaid    to  the  first   company,   and   from    that 
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company  the  defendant  received  payment  for  its  own  part  of 
the  service.  The  trial  court  granted  a  nonsuit,  upon  the 
ground  that  the  defendant  was  simply  the  agent  of  the  firsk 
company,  and  tliat  the  suit  should  have  been  brought  against 
the  principal.  This  we  think  was  error.  In  this  action  the 
plaintiff  seeks  to  recover  the  penalty  for  the  wrongful  viola- 
tion of  a  public  duty — a  duty  imposed  by  statute  and  not 
merely  by  contract,  and  her  right  to  the  penalty  is  given  by 
the  statute,  and  is  not  dependent  upon  any  privity  of  con- 
tract with  the  defendant.  The  violation  of  this  duty  *'  is  a 
wrong,  anS  in  dealing  with  the  wrong  the  element  of  con- 
tract is  not  involved  ":  Gi-ay  v.  Western  Union  Tel.  Co.,  87 
Ga.  350;  27  Am.  St.  Rep.  259;  Western  Union  Tel.  Co.  v. 
Taylor,  84  Ga.  408.  In  Western  Union  Tel.  Co.  v.  Nunnally,  86 
Ga.  503,  suits  under  this  statute  are  classed  with  qui  tarn  ac- 
tions. It  is  there  said:  "The  action  is  to  recover  a  penalty, 
and  it  is  brought  by  one  who,  if  not  literally  an  informer,  is 
designated  by  statute  to  take  the  fruits  of  an  action  brought 

^  for  the  violation  of  a  public  penal  law."  Under  the  statute, 
not  merely  the  first  company,  but  every  telegraph  company 
I  that  receives  a  dispatch,  "  whether  from  other  telegraphic 
lines  or  from  individuals,"  and  which  has  been  paid  or  ten- 
dered payment  of  the  usual  charge,  must  perform  with  due 
diligence  the  service  it  undertakes  to  perform  on  its  own  line; 
and,  for  the  failure  to  perform  this  duty,  the  ***  right  to  re- 
cover the  statutory  penalty  is  given  to  "  either  the  sender 

^  of  the  dispatch,  or  the  person  to  whom  sent  or  directed, 
whichever  may  first  sue":  Acts  1887,  p.  111.  So  whether 
the  company  sued  is  responsible  directly  to  the  person  from 
whom  the  first  company  received  the  message,  or  is  responsi* 
ble  instead  to  that  company  itself  as  the  sender,  it  is  in  either 
case  liable  to  the  person  to  whom  the  message  is  addressed, 
if  there  was  a  violation  of  the  statutory  duty.  If  liable  to 
anybody  at  all  it  cannot  escape  liability  to  the  latter,  subject 
only,  as  we  have  seen,  to  the  condition  that  he  is  the  first  to 
sue;  and  we  do  not  understand  the  court  below  to  have  held 
that,  because  the  company  here  sued  was  not  employed  by 
the  original  sender,  it  escaped  all  liability  at  all  under  the 
statute.  It  is  therefore  immaterial  whether  the  company 
first  employed  contracted  with  the  sender  to  be  responsible 
for  the  whole  service  of  transmission  and  delivery  or  not. 
Clearly,  it  was  never  intended  that  a  telegraph  company 
should  shield  itself  from  the  requirements  of  the  statute  by 
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Betting  up  that  another  company  assumed  primarily  respon* 
sibility  for  the  whole  service.  The  claim  that  it  acted  as 
agent  only  cannot  avail  it  in  such  case  any  more  than  it 
could  in  case  of  the  violation  of  any  other  penal  enactment. 
The  question  is,  Did  the  defendant  company  undertake  to 
transmit  and  deliver  the  message,  and  did  it  fail  to  deliver 
with  due  diligence,  after  payment  or  tender  of  the  usual 
charge?     If  it  did,  the  plaintiff  is  entitled  to  the  penalty. 

2.  The  declaration,  as  it  originally  stood,  alleged  that  the 
delivery  of  the  message  for  transmission  was  made  by  J.  W. 
Bulge  to  the  defendant's  agent  at  Stilesboro,  Georgia.  At 
the  trial  the  plaintiff  was  allowed  to  amend  by  alleging  that 
the  delivery  at  that  place  was  to  the  agent  of  the  telegraph 
line  of  the  East  and  West  Railroad  Company  of  Alabama,  who 
forwarded  the  message  over  that  ***  line  to  Cartersville, 
Georgia,  where  it  was  delivered  to  the  defendant's  agent,  and 
was  by  him  forwarded  over  the  defendant's  line  to  Atlanta, 
etc.  This  amendment  was  objected  to  on  the  ground  that  it 
set  forth  a  new  and  distinct  cause  of  action;  and  its  allow- 
ance  by  the  court  below  is  assigned  as  error  in  the  defend- 
ant's cross-bill  of  exceptions. 

The  cause  of  action  alleged  in  the  declaration  was  the  fail- 
ure to  deliver  to  the  plaintiff  at  Atlanta,  with  due  diligence, 
a  particular  message  therein  set  out,  which  the  defendant 
had  received  for  transmission  and  delivery;  and  the  allega- 
tion in  the  amendment  that  this  message  was  received  by 
the  defendant  at  another  point  than  that  stated  in  the  decla- 
ration did  not  change  the  cause  of  action.  So  likewise  as 
to  the  allegation  that  the  defendant  received  the  message 
through  another  telegraph  line,  to  whose  agent  Mr.  Burge 
had  delivered  it,  instead  of  receiving  it  directly  from  Mr, 
Burge,  as  appeared  from  the  declaration.  As  we  have  al- 
ready explained  in  this  opinion,  the  action  being  by  the  per- 
son to  whom  the  message  was  addressed,  and  the  breach  of 
duty  complained  of  being  the  failure  to  deliver  with  due 
diligence  to  the  plaintiff,  it  makes  no  difference  whether  the 
message  was  received  in  the  one  way  or  the  other.  In  the 
declaration  as  amended,  the  identity  of  the  matter  upon 
which  the  action  is  founded  is  fully  preserved,  and  the  effect 
of  the  amendment  is  simply  to  correct  a  misdescription  la 
setting  out  matter  of  inducement. 

3.  The  message  delivered  at  Atlanta  by  the  defendant  to 
the  plaintiff  was  admitted  in  evidence  over  the  objection  of 
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the  defendant  tliat  it  was  not  admissible,  because  the  mes- 
sage received  for  transmission  was  the  highest  and  best 
evidence,  and  its  absence  was  not  accounted  for;  and  the^ 
overruling  of  this  objection  is  assigned  as  error.  The  court 
was  clearly  right  in  this  **'  ruling.  The  same  question 
was  made  in  the  case  of  the  Western  Union  Tel.  Co.  v.  Fatman,. 
73  Ga.  285,  54  Am.  Rep.  877,  which  like  the  present  case- 
was  an  action  for  the  failure  to  deliver  the  message  in  due- 
time,  and  it  was  there  held  that  the  copy  was  admissible. 
There  was  no  complaint  that  the  message  delivered  was  not 
the  message  transmitted  or  was  not  the  same  as  that  received 
by  the  defendant  from  the  sender,  but  the  complaint  wa» 
that  the  copy  which  it  was  the  defendant's  duty  to  write  out 
and  deliver  was  not  delivered  to  the  plaintiff  in  due  time; 
and  as  was  said  by  the  court  in  the  case  referred  to:  "  Wherv 
it  delivered  that  copy,  it  cannot  well  deny  that  it  is  a/a<r 
simile  of  the  original  as  received  by  it,  and  wliich  it  wrote- 
out  itself,  but  delivered  too  late":  See,  also,  Gray  on  Com- 
munication by  Telegraph,  sees.  128  et  seq.,  134. 

4.  The  message  delivered  by  the  defendant  to  the  sendee 
being  marked  "paid,"  there  was  evidence  from  which  the 
jury  could  find  that  the  defendant's  charges  were  prepaid^ 
and  therefore  that  the  message  should  have  been  delivered 
with  due  diligence,  as  required  by  the  statute. 

Judgment  reversed  as  to  the  main  bill  of  exceptions,  and 
affirmed  as  to  the  cross-bill. 

Telegraph  Companies  —  Liability  of  Connectino  Lines. — When  » 
telegraph  company  receives  a  dispatch  for  transmission  from  a  connecting 
telegraph  line  it  is  bound  to  exercise  due  diligence  in  transmitting  and 
delivering  the  message,  or  respond  in  damages  to  the  party  injured  by  it» 
failure  to  do  so,  and  this  without  regard  to  the  contract  between  the  sender 
and  the  company  first  receiving  the  message:  Smiili  v.  Western  Union  Tel. 
Co.,  84  Tex.  359;  .31  Am.  St.  Rep.  59,  and  note.  See,  further,  the  notes  to< 
Sqmre  V.  Western  Union  Tel.  Co.,  93  Am.  Dec.  162,  and  Western  Union  TeL 
Co.  V.  Blandiard,  45  Am.  Rep.  493. 

Teleorams  as  Evidence:  See  the  note  to  Western  Union  TeL  Co.  r. 
Blanchard,  45  Am.  Rep.  500. 
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Atlanta  Journal  v,  Mayson. 

[92  Geokqia,  640.] 
JLiBBL — Justification— Evidence  Required  to  Prove.— A  statute  fixing, 
as  a  rule  of  evidence,  that  in  all  civil  cases  the  preponderance  of  testi< 
mony  is  considered  sufficient  to  produce  mental  conviction  includes 
actions  for  libel  in  which  a  plea  of  justitication  is  made,  although  such 
plea  imputes  the  commission  of  a  crime  as  charged  in  the  publication 
alleged  to  be  lil)elous.  To  sustain  the  plea  the  jury  must  have  a  mental 
conviction  of  its  truth,  but  need  not  be  convijieed  beyond  a  reasonable 
doubt  aa  that  phrase  is  commonly  understood  in  criminal  procedure. 

Ellis  &  Gray  and  W.  P  Andrews,  for  the  plaintiff  in  error. 

Mayson  &  Hilly  for  the  defendant  in  error. 

•*•  Simmons,  J.  This  was  action  for  libel,  the  alleged  libel- 
ous matter  consisting  of  publications  in  the  defendant's  news- 
paper  charging  the  plaintiff  with  the  crime  of  forgery.  The 
defendant  admitted  the  publications  and  pleaded  justifica- 
tion. There  was  a  verdict  for  the  plaintiff  of  one  thousand 
dollars.  The  main  question  before  us  is  whether  or  not  the 
trial  court  erred  in  charging  that  "the  burden  is  on  the 
defendant  to  sustain  the  plea  of  justification  by  the  same 
degree  of  evidence  that  would  be  required  to  convict  ***  the 
plaintiff  if  he  were  charged  with  a  crime;  that  is  to  say, 
beyond  a  reasonable  doubt."  We  think  this  was  error.  In 
order  to  sustain  the  plea  of  justification  it  is  requisite  that 
the  jury  shall  have  a  mental  conviction  of  its  truth,  but  they 
need  not  be  convinced  beyond  a  reasonable  doubt,  as  this 
phrase  is  commonly  understood  in  criminal  procedure.  In 
respect  to  the  degree  of  mental  conviction  required  our  code 
places  all  civil  cases  upon  the  same  footing.  Section  3749 
■declares:  "  In  all  civil  cases  the  preponderance  of  testimony 
is  considered  sufficient  to  produce  mental  conviction.  In 
criminal  cases  a  greater  strength  of  mental  conviction  is 
held  necessary  to  justify  a  verdict  of  guilty."  The  decisions 
hy  this  court  in  civil  cases,  in  which  it  is  said  that  the  proof 
on  certain  points  must  be  such  as  to  satisfy  the  jury  beyond 
A  reasonable  doubt,  are  explained  in  the  case  of  Schnell  v 
Toomer,  56  Ga.  168,  as  meaning  simply  that  the  jury  must 
be  clearly  satisfied.  In  that  case  Judge  Bleckley  says:  "  In 
regard  to  the  evidence  of  adverse  possession,  etc.,  the  court 
was  requested  to  charge  the  jury,  as  laid  down  in  Durham 
V.  Heleman,  30  Ga.  619,  that  the  plea  of  the  statute  must  be 
supported  by  proof  so  conclusive  as  to  exclude  reasonable 
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doubt.  The  court  declined  so  to  charge,  but  seems  to  have 
given  what  we  thiuk  is  the  true  meaning  of  the  cases  on  the 
subject,  namely,  that  it  is  only  necessary  for  the  proof  to 
clearly  satisfy  the  minds  of  the  jury  of  the  truth  of  tlie  plea. 
In  civil  cases,  as  in  M'yche  v.  Greene,  11  Ga.  160,  Durham  v. 
Heleman,  30  Ga.  619,  and  Printup  v.  Mitchell,  17  Ga.  559,  63 
Am.  Dec.  258,  the  exclusion  of  reasonable  doubt  means 
that  and  no  more:  Code,  sec.  3749;  and,  as  '  reasonable 
doubt'  is  a  phrase  more  appropriate  to  criminal  cases,  its 
employment  to  instruct  the  jury  in  civil  cases  had  best  be 
avoided.  There  is  certainly  a  difference  in  the  strength  of 
conviction  required  by  the  law  in  the  two  classes  of  cases; 
and  that  being  so,  it  is  desirable  not  to  confound  in  language 
what  should  be  distinguished  in  •**  thought."  Moreover, 
the  cases  referred  to  were  decided  prior  to  the  adoption  of  the 
code.  It  was  contended,  however,  that  cases  in  which  there 
is  a  plea  charging  the  plaintiff  with  a  crime  stand  upon  a 
different  footing  in  this  respect  from  other  civil  cases;  and 
in  support  of  this  view  the  cases  of  Ransone  v.  Christian,  56 
Ga.  352,  and  Williaim  v.  Gunnels,  66  Ga.  521,  are  cited.  In 
Williams  v.  Gunnels,  66  Ga.  521,  one  of  the  exceptions  was 
that  the  trial  court  refused  a  request  to  charge  that,  to 
support  a  plea  of  justification,  it  requires  the  same  degree  of 
evidence  as  would  be  required  to  convict  the  plaintiff  if  he 
were  charged  with  a  criminal  offense;  but  as  it  appeared 
from  the  judge's  certificate  tliat  this  request  was  not  in  writ- 
ing, and  no  error  being  assigned  on  ihe  charge  given  on  this 
point,  the  court  declined  to  consider  it,  and  simply  "sug- 
gest" that  the  rule  as  embodied  in  the  request  is  "seem- 
ingly recognized  "  in  Ransone  v.  Christian,  56  Ga.  352.  Upon 
looking  to  Ransone  v.  Christian,  we  find  that  nothing  is  said 
as  "to  the  degree  of  mental  conviction  the  jury  must  have 
to  authorize  a  verdict  in  favor  of  the  plea.  In  that  case 
there  was  a  plea  of  justification  of  a  libel  charging  perjury, 
and  the  question  was  whether  it  was  error  to  instruct  the 
jury  that,  where  but  one  witness  testifies  to  the  truth  of  the 
charge,  the  corroborating  circumstances  must  be  sufficient 
to  amount  to  another  witness  or  to  support  the  one  witness 
to  that  extent.  It  was  held  tliat  tliis  instruction  required 
too  much,  and  that  it  is  enough  if  the  circumstances  corrob- 
orate the  one  witness  to  the  satisfaction  of  the  jury.  It  was 
not  held  that  the  jury  must  ba  satisfied  beyond  a  reasonable 
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doubt.     So  it  will  be  seen  that  these  cases  do  not  decide  the 
question  now  before  us. 

In  some  of  the  decisions  elsewhere  the  distinction  is  made 
that  while  it  is  necessary  to  support  the  plea  with  such  proof 
as  would  be  sufficient  to  convict  the  plaintiff  on  an  indict- 
ment for  the  offense,  yet  it  is  not  necessary,  •*'  as  in  a 
criminal  prosecution,  that  it  should  be  of  that  degree  of  cer- 
tainty requisite  to  remove  all  reasonable  doubt  from  the 
minds  of  the  jury:  See  Newell  on  Defamation,  Slander,  and 
Libel,  795  (1890).  In  Ellis  v.  Buzzell,  60  Me.  209,  11  Am. 
Rep.  204,  the  court,  in  holding  that  the  proof  need  not  be 
Buch  as  to  exclude  reasonable  doubt,  say:  "It  is  worthy  of 
remark  that,  with  a  very  few  unimportant  exceptions,  the 
cases  in  which  it  has  been  held  that  to  sustain  a  plea  of 
justification  the  defendant  in  an  action  of  slander  must 
adduce  such  proof  as  would  suffice  for  the  conviction  of  the 
plaintiff  upon  an  indictment,  have  been  cases  in  which  the 
words  used  imputed  perjury  to  the  plaintiff,  and  in  most  of 
them  the  matter  more  directly  under  consideration  has  been 
the  propriety  of  regarding  the  plaintiff's  testimony,  upon  the 
occasion  referred  to,  as  evidence  in  the  case,  to  be  overcome 
by  the  production  of  more  than  one  witness  to  prove  its  fal- 
sity— the  necessity  of  showing  that  his  testimony  was  false 
in  intent  as  well  as  in  fact — its  materiality  or  some  point 
affecting  the  truth  of  the  charge,  and  not  the  necessity  of 
proving  tlie  commission  of  the  crime  beyond  a  reasonable 
doubt.  We  have  no  occasion  to  question  those  decisions  so 
far  as  they  enforce  the  necessity  of  proving  all  the  elements 
necessary  to  constitute  the  crime  charged,  by  an  amount  of 
evidence  sufficient  to  overbalance  the  plaintiff's  side  of  the 
case.  It  may  be,  and  probably  is,  true  that  the  compendious 
phrase  'sufficient  to  convict  the  plaintiff  upon  an  indict- 
ment' has  had  reference  more  frequently  to  matters  which  it 
was  necessary  to  establish  than  to  the  degree  of  assurance 
upon  which  the  jury  should  act ":  See,  also,  the  note  of  Judge 
Redfield  to  this  case  in  12  Am.  Law  Reg.  431.  In  2  Green- 
leaf  on  Evidence,  section  426,  after  stating  that  "to  support 
a  special  plea  in  justification,  where  crime  is  imputed,  the 
same  evidence  must  be  adduced  as  would  be  necessary  to 
convict  the  ®**  plaintiff  upon  an  indictment  for  the  crime 
imputed  to  him,"  the  author  adds:  "And  it  is  conceived  that 
he  would  be  entitled  to  the  benefit  of  any  reasonable  doubt 
of  his  guilt,  in  the  minds  of  the  jury,  in  the  same  manner  aa 
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in  a  criminal  trial."  But  in  recent  editions  of  this  work  it  is 
eaid,  in  a  note  to  tl)e  paragraph  quoted,  that  while  "the  evi- 
dence to  support  this  justification  must  include  all  the  ele- 
ments necessary  to  prove  the  accused  guilty  of  the  crime  in 
a  prosecution  therefor,  e.  g.,  both  the  intent  and  the  criminal 
net,  ....  it  seems  to  be  the  established  rule  now  that  a 
prepoiuleiaiice  of  the  evidence  tending  to  convict  him  of  the 
crime  is  enough,  and  that  the  statement  in  the  text,  that  he 
is  entitled  to  a  reasonable  doubt,  is  not  well  supported."  It 
is  by  no  means  certain  that  Chalmers  v.  Shackell,  6  Car.  &  P. 
475  (1834),  the  English  case  cited  on  this  point  by  the 
author  is  authority  even  in  England  for  the  rule  that  in  such 
cases  the  crime  charged  in  the  plea  must  be  proved  beyond 
a  reasonable  doubt:  See  10  Am.  Law  Rev.  642,  where  the 
cases  cited  by  Mr.  Greenleaf  are  reviewed  at  some  length. 
At  any  rate  we  believe  we  are  safe  in  saying  that  no  such 
rule  was  laid  down  in  any  of  the  English  cases  prior  to  the 
time  of  our  adopting  statute.  If,  however,  such  was  the  rule 
in  England,  the  reason  upon  which  it  has  been  supposed  to 
rest  does  not  exist  with  us.  On  this  subject  we  quote  from 
Newell  on  Defamation,  Slander,  and  Libel,  page  795,  as  fol- 
lows: *'  In  England  there  was  a  substantial  reason  for  requir- 
ing a  more  conclusive  degree  of  certainty  of  the  truth  of  the 
charge  in  a  civil  action  for  defamation  which  does  not  apply 
in  this  country.  There,  if  the  plea  of  justification,  where  a 
felony  had  been  charged,  was  sustained  by  the  verdict  of  a 
jury,  the  verdict  stood  as  an  indictment.  Lord  Kenyon  said: 
'Where  the  defendant  justifies  words  which  amount  to  a 
charge  of  felony,  and  proves  his  justification,  the  ***  plain- 
tiff might  have  been  put  upon  his  trial  by  that  verdict  with- 
out the  intervention  of  a  grand  jury.'  In  the  United  States 
no  such  result  follows,  and  the  reason  for  the  rule  ceases  to 
exist.  Neither  life  nor  liberty  is  in  any  degree  imperiled  by 
such  a  verdict.  No  other  consequences  follow  it  than  follow 
a  verdict  in  any  other  civil  cause.  It  does  not  take  the  place 
of  an  indictment.  If  the  truth  of  the  words  published  is,  by 
a  preponderance  of  evidence,  proved  to  the  satisfaction  of  the 
jury,  the  plea  is  sustained.  The  adoption  of  this  rule  does 
not  change  or  modify  the  presumption  of  innocence  which 
the  law  raises  in  favor  of  the  plaintiff;  nor  does  it  waive  the 
necessity  of  proving  every  element  that  enters  into  the  crime 
charged,  by  evidence  of  a  kind  and  quantity  that,  in  the 
minds  of  the  jury,  overthrows  the  case  made  by  the  plaintiff.'* 
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In  2  Wharton  on  Evidence,  section  1246,  it  is  said:  "The 
doctrine  that  reasonable  doubt  should  produce  an  acquittal 
sprang  from  the  hardship  of  a  system  which  inflicted  capital 
punishment  on  all  felonies;  and  is  in  any  view  defensible 
only  on  the  ground  that  where  penal  judgments  are  to  be 
inflicted,  and  where  the  state  with  all  its  power  prosecutes, 

thereproof  of  guilt  should  be  strong The  better  view  is, 

that  in  civil  issues  the  result  should  follow  the  preponderance 
of  evidence,  even  though  the  result  imputes  crime."  Judge 
Cooley,  in  his  work  on  Torts,  second  edition,  page  208,  says: 
"Where  the  charge  complained  of  imputes  to  the  plaintifiF 
criminal  conduct,  and  the  truth  is  relied  upon  as  a  justiflca- 
tion,  it  is  sufficient  to  support  the  plea  by  a  preponderance 
of  evidence;  it  is  not  necessary  that  the  crime  be  made  out 
beyond  a  reasonable  doubt." 

Of  tiie  cases  cited  as  opposed  to  this  view,  Polston  v.  See, 
64  Mo.  291,  was  expressly  overruled  in  Edwards  v.  Knapp,  97 
Mo.  432  (1888);  and  Fountain  v.  West,  23  Iowa,  9,  92  Am. 
Dec.  405,  and  other  cases  to  the  same  effect,  were  overruled 
***  in  Eiley  v.  Norton,  65  Iowa,  306.  Several  Indiana  cases, 
cited  by  counsel  for  the  defendant  in  error,  lay  down  the 
rule  as  given  in  charge  by  the  court  below  in  this  case,  but 
the  rule  thus  laid  down  is  disapproved  in  the  recent  case  of 
Fowler  v.  Wallace,  131  Ind.  347  (1892),  though  a  majority  of 
the  court  hold  that  they  are  required  to  follow  those  cases. 
They  say:  "  We  are  satisfied  that  the  rule  grew  out  of  a  mis- 
conception of  principle,  and,  if  we  were  not  compelled   by 

duty,  we  should  decline  to  give  it  our  adlierence It  is 

with  reluctance  and  regret  that  we  yield  to  the  decisions 
upon  this  point."  A  minority  of  the  judges  dissented  upon 
the  ground  that  it  was  the  duty  of  the  court  to  correct  the 
error  and  apply  the  rule  regarded  as  the  proper  one;  and  it 
was  also  maintained  that  the  prior  decisions  referred  to  had 
already  in  effect  been  overruled  in  Continental  Ins.  Co.  v. 
Jachnichen,  110  Ind.  59,  59  Am.  Rep.  194,  and  in  other  cases. 
The  case  last  cited  was  an  action  upon  an  insurance  policy, 
in  which  the  defense  was  that  the  plaintiff  had  willfully  set 
fire  to  the  premises  insured  in  order  to  defraud  the  defend- 
ant; and  the  court  held  that,  to  establish  this  defense,  a  pre- 
ponderance of  evidence  was  sufficient,  and  an  instruction 
that  its  truth  must  be  established  beyond  a  reasonable  doubt 
was  erroneous.  The  decisions  to  this  effect  in  cases  of  the 
(same  class  are  numerous  (see  May  on  Insurance,  sec.  583, 
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and  note);  and  in  our  opinion  there  is  no  substantial  reasoa 
for  the  distinction  which  some  of  the  courts  have  made  be- 
tween those  cases  and  libel  or  slander  cases,  in  respect  to  the 
strength  of  mental  conviction  required  to  authorize  a  verdict 
sustaining  the  charge  contained  in  the  plea.  Whether  tho 
charge  is  made  in  an  action  of  the  one  kind  or  the  other,  the 
injury  to  the  reputation,  if  the  charge  is  sustained,  must,  in 
either  case,  be  the  same.  And  undoubtedly  the  decided  weight 
of  authority  is  opposed  to  such  a  distinction.  In  addition  to 
the  •**  authorities  already  cited,  which  hold  that  in  this  re- 
spect no  exception  exists  in  libel  or  slander  cases  to  the  gen- 
eral rule  in  civil  actions,  see  Peoples  v.  Evening  News  Assn.,  51 
Mich.  11;  Spruil  v.  Cooper,  16  Ala.  791;  Bell  v.  McGinness, 
40  Ohio  St.  204;  48  Am.  Rep.  673;  Sloan  v.  Gilbert,  12  Bush, 
61;  23  Am.  Rep.  708;  Downing  v.  Brown,  3  Col.  671;  Kidd 
V.  Fleek,  47  Wis.  443;  Barfield  v.  Britt,  2  Jones,  41;  62  Am. 
Dec.  190;  Kincaid  v.  Bradshaw,  3  Hawks,  63;  McBee  v.  Ful' 
ton,  47  Md.  403;  28  Am.  Rep.  465;  Currier  v.  Richardson,  63 
Vt.  617;  Folsomv.  Brawn^  25  N.  H,  114;  Baker  y,  Kansa$ 
City  Times,  18  Am.  Law  Reg.,  N.  S.,  101. 
Judgment  reversed. 

LiBKL — Jdstikcatiou— Degbek  or  EviDKNCE  Necessart  to  Provi.— . 
Id  au  action  for  slander  or  libel  by  charging  a  crime,  a  plea  of  justification 
may  be  sustained  by  a  preponderance  of  evidence;  it  is  not  necessary  that 
it  should  be  proved  beyond  a  reasonable  doubt:  Sloan  r.  Oilbert,  12  Bush, 
61;  23  Am.  Rep.  708;  McBee  v.  Fulton.  47  Md.  403;  28  Am,  Rep.  465;  Bell 
T.  McQinness,  40  Ohio  St.  204;  48  Am.  Rep.  673,  and  note;  Barfield -v.  Britt, 
2  Jones,  41;  62  Am.  Dec.  190.  Where  the  defendant  charges  the  plaintiflF 
with  a  crime  in  an  action  of  libel  therefor,  in  order  to  justify  such  actioa 
the  defendant  must  produce  such  evidence  of  the  truth  of  the  charge  a« 
wonld  convict  the  plaintiff  if  he  were  oa  trial  therafor:  Fountain  r.  Wul, 
n  Iowa,  9;  92  Am.  Deo.  405.  and  not*. 
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Green  v.  Anslby, 

[92  GXOSOIA,  647.] 

6alm— Rbfusal  to  Comply  with  Bid— Damaobs  om  Resale.— To  enable 
the  owner  of  land  to  recover  the  difference  between  a  purchaser's  bid 
made  at  an  auction  sale  of  such  land  and  the  amount  obtained  on  a 
resale  thereof  made  necessary  by  the  refusal  of  such  purchaser  to  com- 
ply with  his  bid,  it  is  necessary  and  essential  that  he  be  given  notice, 
before  the  resale  is  made,  of  the  intention  to  resell  at  his  risk,  and  to 
iiold  him  bound  for  any  difference  between  his  bid  and  the  price 
obtained  at  the  resale,  but  it  is  not  necessary,  in  addition  to  this,  that 
any  direct  aotiue  sboald  be  given  him  of  the  time  and  place  of  the 
resale. 

Hulsey  &  Baieman  and  W,  C.  Glenn,  for  the  plaintiff  in 
«rror. 

Candler  &  Thomson,  for  the  defendant  in  error. 

**'  Simmons,  J.  Green  was  the  highest  bidder  at  a  pub- 
lic auction  of  a  house  and  lot  offered  for  sale  by  Mrs.  Ansley, 
and  his  bid  was  accepted,  but  after  a  delay  of  some  weeks  he 
•*®  declined  to  take  the  property,  and  it  was  again  put  up 
at  auction  and  was  sold  to  another  person.  The  price 
obtained  at  the  second  sale  was  considerably  less  than  the 
amount  bid  at  the  first  sale,  and  Mrs.  Ansley  brought  this 
action  against  Green  for  the  difference  and  for  expenses,  etc. 
The  case  came  to  this  court  upon  exceptions  to  the  sustain- 
ing of  a  demurrer  to  the  declaration,  and  the  judgment  of 
the  court  below  was  reversed:  Ansley  v.  Green,  82  Ga.  181. 
On  the  trial  there  was  a  verdict  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial,  which  was  refused,  and  he 
excepted. 

The  main  question  argued  before  us  was  whether  the 
plaintiff  was  entitled  to  recover  without  proof  of  notice  to 
the  defendant  of  her  intention  to  resell  and  of  the  time  and 
place  of  the  second  sale.  We  think  that,  to  authorize  a 
recovery  in  this  action,  it  was  necessary  that  the  defendant 
€hould  be  notified  of  the  intention  to  resell  at  his  risk  and 
hold  him  bound  for  any  difference  between  his  bid  and  the 
price  obtained  at  the  resale,  but  it  was  not  necessary,  in  addi- 
tion to  this,  that  any  direct  notice  should  be  given  him  of 
the  time  and  place  of  the  sale.  According  to  some  of  the 
authorities,  the  measure  of  damages  where  one  refuses  to 
accept  land  which  he  has  contracted  to  buy  is  the  difference 
between  the  contract  price  and  the  salable  value  at  the  time 
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the  contract  was  broken;  and  this  value  may  be  conclusively 
established  as  against  him  by  a  resale,  provided  the  vendor 
in  reselling  complies  with  the  conditions  tlie  law  imposes,  as 
to  diligence,  etc.  We  think,  however,  that  where  a  resale  is 
resorted  to  in  order  to  fix  the  measure  of  damages,  the  true 
test,  if  these  conditions  are  complied  with,  is  not  the  differ- 
ence between  the  contract  price  and  the  value  at  the  time  of 
the  breach,  but  the  difference  between  that  price  and  the 
price  obtained  at  the  resale,  together  with  the  expense  in- 
curred in  reselling,  without  regard  to  what  the  value  was  at 
the  time  the  contract  •**  was  broken.  "The  question  is, 
How  much  worse  [off]  is  the  plaintiff  by  the  diminution  in 
value  of  the  land,  or  the  loss  of  the  purchase  money,  in  con- 
sequence of  the  nonperformance  of  the  contract"?  Wood's 
Mayne  on  Damages,  1st  Am.  ed.,  sec.  243.  If  the  vendor 
elects  to  keep  the  land  as  his  own  when  the  purchaser  refuses 
to  accept  he  takes  it  at  the  market  value  at  that  time,  and 
the  difference  between  that  value  and  the  better  price  con- 
tracted for  is  the  measure  of  his  damage;  but  if  he  elects  to 
treat  the  property  as  the  purchaser's,  and  to  sell  on  the  lat- 
ter's  account  in  order  to  get  his  purchase  money,  the  defi- 
ciency in  the  proceeds  must  be  the  measure  of  the  loss.  In 
an  action  based  upon  the  difference  between  the  market  value 
at  the  time  of  the  breach  and  the  contract  price  the  plain- 
tiff, if  he  sees  fit,  may  offer  as  evidence  of  that  value  the 
price  obtained  at  a  resale;  and  its  admissibility  and  weight 
will  depend  upon  the  time  and  circumstances  of  the  resale; 
but  if  the  action  is  for  the  deficiency  in  the  amount  realized 
from  the  resale,  the  plaintiff  must  recover  upon  that  basis 
alone,  without  regard  to  the  market  value  at  the  time  of  the 
breach,  and  the  amount  obtained  at  the  resale  is  either  con- 
clusive or  else  counts  for  nothing  at  all.  The  present  action 
being  upon  the  latter  basis,  and  there  being,  moreover,  no 
evidence  of  what  the  market  value  was  at  the  time  of  the 
breach,  and  the  price  obtained  at  the  resale  being  less,  it 
seems,  than  the  property  would  have  brought  at  the  time  of 
the  breach,  the  question  of  the  market  value  at  that  time  is 
not  in  the  case;  and  the  sole  question  to  be  considered  is 
whether  the  plaintiff,  in  reselling,  proceeded  in  such  manner 
as  to  render  the  result  of  the  resale  legally  binding  upon  the 
defendant.  In  order  to  conclude  the  defendant  in  this  man- 
ner, not  only  must  it  ajjpear  that  the  resale  was  made  with- 
out unreasonable  delay,  with  the  same  publicity  and  as  far 
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as  possible  under  tne  same  conditions  as  the  first,  and  •*• 
with  an  honest  effort  to  get  the  best  price  obtainable,  but  it 
ujust  appear  also  that  the  defendant  had  notice  that  the  sale 
was  to  be  at  his  risk.  The  property  resold  at  his  risk  is 
regarded  as  in  some  sense  his  own,  and  the  result  of  the 
resale  is  in  the  nature  of  an  adjudication  against  him;  and 
before  he  should  be  charged  with  the  deficiency,  he  should 
be  aff"orded  an  opportunity  to  protect  his  interest  and  prevent 
a  sacrifice  of  the  property.  Unless  notice  is  given  him  that 
the  property  is  held  and  will  be  sold  at  his  risk,  he  has  a 
right  to  assume,  if  it  is  sold  again,  that  the  vendor  elected  to 
retain  and  deal  with  it  as  his  own  and  at  his  own  risk.  On 
this  subject,  see  2  Sutherland  on  Damages,  2d  ed.,  sec.  370, 
p.  1254;  2  Sedgwick  on  Damages,  sec.  755;  Tiedeman  on 
Sales,  Ist  ed.,  sec.  334;  Newmark  on  Sales,  sec.  405,  p.  596; 
Kempner  v.  Heidenheivier,  65  Tex.  587;  Leonard  v.  Porlier,  15 
S.  W.  Rep.  415  (Tex.  App.,  Jan.  29,  1890),  and  other  cases 
cited  by  these  authorities.  Some  of  these  discuss  the  ques- 
tion of  notice  as  applicable  to  sales  of  personalty,  but  the 
principle  is  applicable  equally  to  sales  of  land:  See  Wood's 
Mayne  on  Damages,  sec.  243.  In  some  cases  notice  of  the 
time  and  place  of  the  resale  has  also  been  held  necessary, 
but  the  authorities  in  the  main  agree  that,  where  there  is 
notice  of  the  election  to  resell  and  hold  the  other  party  bound 
for  the  deficiency,  no  further  notice  is  necessary:  See  author- 
ities cited  supra;  also  Lewis  v.  Greider,  49  Barb.  606,  affirmed 
51  N.  Y.  236;  and  Pollen  v.  Le  Roy,  30  N.  Y.  549;  overruling 
on  this  point  McEachron  v.  Randalls^  34  Barb.  301.  We  are 
satisfied,  at  least,  that  such  additional  notice  may  be  dis- 
pensed with  where,  as  in  this  case,  the  resale,  as  well  as  the 
original  sale,  is  at  public  auction,  duly  advertised  in  tiie  local- 
ity of  the  sale.  In  such  case  the  party  sought  to  be  charged 
with  the  deficiency  is  sufficiently  protected  by  the  require- 
ment already  referred  to,  that  the  second  sale  shall  take 
place  within  a  reasonable  time  and  be  given  equal  publicity 
••*  with  the  first.  If  this  is  done,  one  who  has  been  notified 
of  the  intention  to  resell  at  his  risk  need  have  no  difficulty 
in  ascertaining  the  time  and  place  of  the  sale.  The  declara- 
tion in  the  present  case  alleges  notice  both  of  the  election  to 
resell  at  the  defendant's  risk  and  of  the  time  and  place  of 
sale,  but  there  is  no  evidence  to  sustain  this  allegation,  and 
the  court  in  charging  the  jury  failed  to  instruct  them  on  the 
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subject.     It  follows  from  what  has  been  said  that  a  new  trial 
should  be  granted. 
Judgment  reversed. 

Auctions— Remedy  Wherk  Biddkr  RsFasKs  to  Comply  with  Bid. — 
Where  a  bidder  to  whom  property,  real  or  persoaal,  has  been  sold  at  aac- 
tion  refuses  to  complete  his  purchase  the  remedy  is  usually  by  a  resale  of 
the  property,  aad  aa  actiou  against  him  for  any  deticiency  which  arise* 
thereupon,  and  for  the  costs  of  the  resale,  and  such  resale  must  be  bad 
after  proper  notice  and  not  after  the  bidders  have  departed:  Note  to  Thorruu 
▼.  Kerr,  96  Am.  Dec.  266;  A}isley  r.  Oreen,  82  Ga.  181. 


Cheeney  v.  Ocean  Steamship  Company. 

[92  Georgia,  726.] 

Mastkb  and  Servant — Ddty  or  Master  to  Supply  Enough  Skrvants  to 
DO  Work  Safely. — The  master  must  make  reasonable  provision  to 
protect  his  servant  against  dangers  to  which  he  is  exposed  while  con* 
ducting  the  work  he  is  employed  to  do,  and  the  master  must  also  sup. 
ply  a  sufficient  number  of  servants  to  e£fect  the  work  with  reasonable 
and  ordinary  safety  to  those  engaged  in  performing  it,  and,  if  the  prox- 
imate cause  of  an  injury  sustained  by  the  servant  while  so  engaged  is 
the  failure  of  the  master  to  exercise  ordinary  prudence  in  this  respect, 
the  master  is  liable,  unless  the  servant  may  fairly  be  regarded  aa  having 
assumed  the  risk  incident  thereto. 

Master  and  Servant— Duty  of  Master  to  Care  fob  Safety  of  Ssrv> 
ANT.  — If  it  is  necessary  to  the  safety  of  laborers  employed  in  loading 
the  hold  of  a  ship  that  a  hatchtender  be  stationed  at  the  hatchway  to 
signal  them  when  freight  is  about  to  be  thrown  into  the  hold,  it  ia  the 
duty  of  the  shipowner  to  supply  a  person  to  be  stationed  at  aaoh  hatch* 
way,  and  a  failure  so  to  do  is  negligence. 

Mastbr  and  Servant — Vice-principal. — A  superintendent  of  the  work 
of  loading  cotton  in  the  hold  of  a  ship,  by  throwing  it  in  through  the 
hatchway,  is  not  a  fellow-servant  with  the  laborers  in  the  hold,  if  he 
represents  the  shipowner  in  the  duty  of  hiring  and  furnishing  a  suffi* 
cient  supply  of  employees  to  accomplish  the  work  with  reasonable 
safety  to  those  working  in  the  hold. 

Master  and  Servant— Vice-principals.— The  acts  of  a  person  authorised 
by  the  master  to  perform  a  duty  ^^hich  the  master  owes  to  his  servant, 
in  so  far  as  they  pertain  to  that  duty,  are  the  acta  of  the  master,  and* 
when  the  servant  is  injured  by  reason  of  a  failure  to  perform  it,  the 
master  cannot  escape  liability  by  setting  up  that  the  dnty  devolved 
upon  a  fellow-servant  of  the  person  injured. 

Master  and  Servant— Risks  Assumed — Promise  to  Remove  Danger. — 
If  a  servant,  having  a  right  to  abandon  the  service  aa  dangerous,  re- 
frains from  doing  so  in  consequence  of  assurances  that  the  dangers  shall 
be  removed,  the  duty  to  remove  the  danger  is  manifest  and  imperativa, 
and  the  master  is  not  in  the  exercise  of  ordinary  oare  aolesa  or  until  ha 
Am.  St.  Rap.,  Vol.  XL.V.-8 
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m&kei  his  assurances  good;  and  the  servant  by  continuing  in  the  ent- 
ployment  does  not  engage  to  assume  its  risks. 

"  Mastkk  and  Servant — Vice-principal — Promise  to  Avoid  Danger. — A 
shipowner  is  liable  to  a  workman  in  the  hold  of  the  ship  loading  freight 
for  injury  caused  by  the  failure  of  such  owner's  supeiintendeut  to  keep 
his  promise  to  such  workman  to  station  a  hatclitender  in  the  hatchway 
to  warn  laborers  when  frei^^ht  was  going  to  be  dropped  into  the  hold, 
although  such  injury  would  not  have  been  sustained  but  for  the  negli* 
gence  of  a  fellow-servant,  who  dropped  freight  into  the  hold  without 
any  warning.  The  shipowner  is  not  liable  if  a  hatchteuder,  stationed 
by  such  superintendent  at  the  hatchway,  absented  himself  therefrom 
without  the  superintendent's  knowledge. 

\Master  and  Servant. — Neolioence  of  Fellow-servants  does  not  excuse 
the  master  from  liability  to  a  coservant  for  an  injury  which  would  iMt 
have  happened  had  the  master  performed  bis  duty. 

•SatLssy  &  Sausty,  for  the  plaintiff. 

Ijawton  &  Cunningham,  for  the  defendant, 

''•'  Simmons,  J.     Cheeney  sued  the  Ocean  Steamship  Com- 
pany for  damages  from  personal  injuries  alleged  to  have  been 
caused  by  his  being  struck  by  a  bale  of  cotton  which  was 
thrown  from  the  hatchway  into  the  hold  of  the  defendant'^ 
«hip  and  fell  upon  him  while  lie  was  engaged  in  its  service 
tfltowing  cotton  in  the  hold.     He  alleged  that  it  was  the  com- 
pany's duty  to  give  notice  at  the  hatchway  whenever  a  bale 
•of  cotton  was  thrown  into  the  hold,  so  that  persons  engaged 
in  stowing  the  cotton  below  might  get  out  of  the  way  of  the 
rfalling  bale  and  avoid  injury  to  themselves,  but  at  the  time 
iin  question  the  company  did  not  give  such  warning,  and  the 
-bale  was  thrown  down  without  notice  to  the  plaintiff;  that  he 
'Was  acting  with  due  care  and  caution;  that  the  company  had 
always  kept  a  man  stationed  at  the  hatchway,  as  was  its 
'duty,  to  give  warning  whenever  a  bale  was  thrown  down, 
but  on  this  occasion  it  did  not  have  and  keep  a  man  so  sta- 
tioned, and  did  not  cause  any  notice  or  caution  to  be  given 
vhen  the  bale  was  thrown  down,  and  was  thus  guilty  of  gross 
negligence  and  indifference  to  the  safety  of  its  employees. 
On  the  first  trial  of  the  case  the  plaintiff  obtained  a  verdict, 
and  this  court,  upon  exceptions  to  tlie  overruling  of  the  de- 
fendant's motion  for  a  new  trial,  reversed  the  judgment  of 
the  court  below:  Ocean  Steamship  Co.  v.  Cheeney,  86  Ga.  278. 
The  case  is  now  before  us  upon  exceptions  to  the  grant  of  a 
'Honsuit. 

We  think  the  court  erred  in  granting  a  nonsuit.     Our  de- 
'cision  when  the  case  was  here  before  was  based  upon  a  ma- 
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terially  different  state  of  facts  from  that  appearing  in  the 
present  record.  On  the  former  trial  it  was  shown  that  a 
man  had  been  placed  at  the  hatchway  to  give  notice  to  the 
hands  below,  and  that  this  man  was  at  his  post  and  in  the 
discharge  of  his  duty  a  few  minutes  before  the  injury  oc- 
curred; and  we  held  that  his  negligence  ***  in  absenting 
himself  from  the  hatchway  and  failing  to  give  notice  was  the 
negligence  of  a  fellow-servant,  and  therefore  no  recovery 
could  be  had.  At  the  last  hearing  nothing  appeared  from 
which  it  could  be  inferred  that  any  person  was  stationed  at 
or  ordered  to  attend  the  hatchway,  or  was  employed  for  that 
purpose;  indeed  the  evidence  tends  to  show  the  contrary. 
Moreover,  it  now  appears,  but  did  not  appear  at  the  first  trial, 
that  before  the  plaintiff  went  into  the  hold  the  foreman  in 
charge  of  the  work  promised  him  that  a  man  would  be  sta- 
tioned at  the  hatchway  to  give  warning  as  the  bales  were 
about  to  be  thrown  down. 

It  is  well  settled  that  among  the  legal  obligations  of  a 
master  to  his  servant,  forming  a  part  of  the  implied  contract 
between  them,  is  that  of  making  reasonable  provision  to  pro- 
tect the  servant  against  dangers  to  which  he  is  exposed  while 
conducting  the  work  he  is  employed  to  do,  and  of  supplying 
a  sufficient  number  of  servants  to  effect  the  work  with  rea- 
sonable and  ordinary  safety  to  those  engaged  in  performing 
it;  and  if  the  proximate  cause  of  an  injury  sustained  by  the 
servant  while  so  engaged  is  the  failure  of  the  master  to  exer- 
cise ordinary  prudence  in  this  respect,  the  master  is  liable, 
unless  the  servant  may  fairly  be  regarded  as  having  assumed 
the  risk  incident  thereto.  The  failure  of  the  master  in  this 
respect  stands  upon  the  same  footing  as  the  failure  to  supply 
suitable  and  sufficient  machinery  or  appliances  for  conduct- 
ing the  work  safely:  Wood  on  Master  and  Servant,  2d  ed., 
sec.  394,  and  cases  cited.  The  evidence  in  this  case  tends 
to  show  that  it  was  essential  to  the  safety  of  those  employed 
in  the  hold  of  the  vessel  at  the  time  in  question  that  a 
*'hatchtender"  should  be  stationed  at  the  hatchway  to  warn 
tliera  when  bales  were  about  to  be  thrown  into  the  hold;  and, 
if  this  was  so,  it  was  the  duty  of  the  company  to  supply  a 
person  to  be  stationed  at  the  hatchway  for  that  purpose.  If 
'**  all  the  men  employed  in  the  loading  of  the  ship  were 
engaged  in  other  parts  of  the  work,  from  which  none  of  them 
could  be  spared  to  give  warning  at  the  hatch,  the  number  of 
employees  ought  to  have  been  increased,  and  one  of  them  di- 
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reeled  to  perform  this  particular  service.  So  long  as  no  em- 
ployee was  charged  with  the  duty  of  giving  warning  at  the 
hatch,  there  was  a  failure  on  the  part  of  the  defendant  to  carry 
out  its  implied  contract  with  those  employees  for  whose  safety 
Buch  warning  was  necessary. 

The  plaintiff  seems  to  rely,  however,  not  so  much  upon  the 
failure  of  the  company  in  its  general  duty  of  supplying  a 
•'  hatchtender"  as  upon  the  failure  to  comply  with  a  special 
undertaking  on  this  particular  occasion  to  station  one  at  the 
hatchway,  which  undertaking,  he  claims,  was  the  condition 
upon  which  he  went  into  the  hold  and  entered  upon  the 
work.  It  appears  from  the  evidence  that  one  Hoffman,  the 
foreman  under  whose  direction  he  was  working,  ordered 
the  plaintiff  and  another  employee  to  go  into  the  hold  and 
begin  work,  but  they  hesitated  about  doing  so,  and  when 
asked  by  Hoffman  why  they  did  not  go  down  as  he  had 
ordered,  they  told  him  they  could  not  go  down  because  there 
was  nobody  to  attend  the  hatch.  He  said  they  must  go 
down,  but  they  still  hesitated,  until  finally  Hoffman  said: 
"  Well,  go  on  down  and  get  to  work,  and  he  would  put  n 
hatchtender  there."  Relying  upon  this  promise  they  went 
down  and  began  work.  The  plaintiff  testified  that  he  would 
have  refused  to  go  into  the  hold  if  he  had  not  expected  that 
a  "  hatchtender"  would  be  placed  at  the  hatch.  It  was  con- 
tended on  the  part  of  the  defendant  that,  if  Hoffman  was 
negligent  in  failing  to  station  a  man  at  the  hatch,  his  negli- 
gence was  that  of  a  fellow-servant  of  the  plaintiff,  and  no 
recovery  could  be  had.  If  Hoffman  had  authority  to  employ 
Buch  men  as  were  necessary  to  effect  the  work  with  reason- 
able and  ordinary  "®  safety,  or  authority  to  direct  that  one 
of  the  employees  should  attend  the  hatch,  he  was,  as  to  the 
duty  of  supplying  a  "  hatchtender,"  the  alter  ego  of  the  com- 
pany, and  was  not  a  fellow-servant  of  the  other  employees  io 
such  sense  as  to  cast  upon  them  the  risk  of  his  failure  to 
discharge  that  duty.  There  was  sufficient  evidence  to  show, 
prima  facie,  that  he  was  invested  with  this  authority,  and 
there  was  no  evidence  to  the  contrary.  The  work  of  loading 
the  company's  ships  appears  to  have  been  under  the  general 
Bupervision  of  another,  but  it  appears  that  Hoffman  was  fore- 
man of  the  ship  on  which  the  plaintiff  was  working,  that  the 
men  employed  in  the  loading  of  the  ship  were  bound  to  obey 
him,  and  that  he  had  authority  to  "check  on"  as  many  men 
M  were  necessary  for  the  work  conducted  under  his  Bupervi- 
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■ion.  The  acts  of  a  person  authorized  by  the  master  to  per- 
form a  duty  which  the  master  owes  to  his  servant,  in  so  far 
as  they  pertain  to  that  duty,  are  the  acts  of  the  master  him- 
self; and,  when  the  servant  is  injured  by  reason  of  a  failure  to 
perform  it,  the  master  cannot  escape  liability  by  setting  up 
that  the  duty  devolved  upon  a  fellow-servant  of  the  person 
injured.  An  obligation  which  the  law  imposes  upon  the 
master  for  the  benefit  of  his  servants  cannot  be  evaded  by 
shifting  it  upon  one  of  their  number:  See  Atlanta  Cotton  Fac- 
tory  V.  Speer,  69  Ga.  137,  148;  47  Am.  Rep.  750;  Savannah  etc. 
Ry.  Co,  V.  Go8s,  80  Ga.  524;  Wood  on  Master  and  Servant,  2d 
ed.,  sees.  436,  438,  et  seq.,  447,  448;  McKinney  on  Fellow- 
servants,  sec.  25;  7  Am.  &  Eng.  Ency.  of  Law,  834,  and  cases 
cited  by  these  authorities;  Flike  v.  Boston  etc.  R.  R.  Co.,  53 
N.  Y.  549,  553;  13  Am.  Rep.  545. 

If  Hoffman  represented  the  defendant  in  making  this 
promise,  the  plaintiff  had  a  right  to  rely  upon  it  when  he 
obeyed  Hoffman's  orders  and  entered  upon  the  work,  and  his 
knowledge  when  he  went  into  the  hold,  that  no  one  was  then 
at  the  hatch  to  give  warning  would  not  "*  preclude  a  re- 
covery. It  does  not  appear  that  there  was  any  imminent 
danger  at  the  time  of  his  going  into  the  hold,  for  no  cotton 
was  then  being  thrown  into  the  hold  and  he  was  there  fif- 
teen or  twenty  minutes  before  any  came  down;  nor  did  any 
thing  happen  while  he  was  at  work  there,  and  up  to  the  time 
he  was  hurt,  to  indicate  that  the  promise  had  not  been  ful- 
filled. The  bale  that  struck  him  was  the  first  that  came 
down:  "If  the  servant,  having  a  right  to  abandon  the  service 
because  it  is  dangerous,  refrains  from  doing  so  in  consequence 
of  assurances  that  the  danger  shall  be  removed,  the  duty  to 
remove  the  danger  is  manifest  and  imperative,  and  the  mas- 
ter is  not  in  the  exercise  of  ordinary  care  unless  or  until  he 
makes  his  assurances  good.  Moreover,  the  assurances  re- 
move all  ground  for  the  argument  that  the  servant,  by  con- 
tinuing the  employment,  engages  to  assume  its  risks.  So  far 
as  the  particular  peril  is  concerned  the  implication  of  law  is 
rebutted  by  the  giving  and  accepting  of  the  assurance;  for 
nothing  is  plainer  or  more  reasonable  than  that  the  parties 
may  and  should,  where  practicable,  come  to  an  understand- 
ing between  themselves  regarding  matters  of  this  nature": 
Cooley  on  Torts,  2d  ed.,  sec.  559,  and  cases  cited.  And  see 
Wood  on  Master  and  Servant,  2d  ed.,  sec.  378,  et  seq.;  Clark 
V.  Holmes,  7  Hurl.  &  N.  944;  Hough  v.  Railway  Co.,  100  U.  8. 
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213;  New  Jersey  etc.  Ry.  Co.  v.  Young,  49  Fed.  Rep.  723;  1  U.  S. 
App.  (2d  Circ),  96,  and  cases  cited;  Laning  v.  New  York 
Cent.  R.  R.  Co.,  49  N.  Y.  521;  10  Ain.  Rep.  417;  Tkorpe  v. 
Missouri  Par.  Ry.  Co.,  89  Mo.  650;  58  Am.  Rep.  120. 

If  the  foreman  complied  with  his  promise  and  stationed  a 
man  at  the  hatch,  and  the  person  so  stationed  negligently 
absented  himself,  without  the  knowledge  of  the  foreman,  his 
absence  would  be  the  negligence  of  a  fellow-servant  and  not 
that  of  the  company.  If  there  was  no  promise  to  station  a 
man  at  the  hatch,  and  the  plaintiff  went  into  the  hold  know- 
ing there  was  no  '*'  "  hatchtender,"  we  think,  in  view  of 
the  evidence  as  to  the  danger  of  conducting  the  work  without 
one  and  his  own  knowledge  of  the  danger,  he  would  not  be 
entitled  to  recover. 

The  fact  that  the  employee  who  threw  the  bale  into  the 
hold  was  negligent  in  doing  so  when  no  "  hatchtender"  was 
there,  without  himself  warning  those  in  the  hold,  would  not 
defeat  the  plaintifiTs  right  to  recover,  if  the  defendant  was 
negligent  in  failing  to  supply  a  "  hatchtender."  The  negli- 
gence of  a  fellow-servant  does  not  excuse  the  master  from 
liability  to  a  coservant  for  an  injury  which  would  not  have 
happened  had  the  master  performed  his  duty.  "  If  the  neg- 
ligence of  the  master  contributes  to  the  injury  to  the  servant 
it  must  necessarily  become  an  immediate  cause  of  the  injury, 
and  it  is  no  defense  that  another  is  likewise  guilty  of  wrong": 
McKinney  on  Fellow-servants,  sec.  16,  and  cases  cited;  Grand 
Trunk  Ry.  Co.  v.  Gummings,  106  U.  S.  700;  New  Jersey  etc. 
Ry.  Co.  V.  Young,  49  Fed.  Rep.  723;  1  U.  S.  App.  96;  Cone  v. 
Delaware  etc.  R.  R.  Co.,  81  N.  Y.  206;  37  Am.  Rep.  491;  Coppin 
V.  New  York  etc.  Ry.  Co.,  122  N.  Y.  557;  19  Am.  St.  Rep.  523; 
Paulmier  v.  Erie  R.  R.  Co.,  34  N.  J.  L.  151;  Clark  v.  Soule, 
137  Mass.  380;  Pullman  Palace  Car  Co.  v.  LaacJfc,  143  111. 
242. 

What  was  said  in  the  former  decision  in  this  case  as  to  the 
negligence  of  the  employee  who  threw  down  the  bale  does 
not  conflict  with  any  thing  here  said,  because,  under  the  evi- 
dence then  before  us,  no  failure  of  duty  on  the  part  of  the 
defendant  was  shown. 

Judgment  reversed. 

Mastkr  and  Sbrvant — Insitfficibnt  Ndmbkr  Of  SiRVANTS.  — Whkthbb 
AH  A8SUMBU  Risk:  See  the  uote  to  Wonder  v.  Baitimor*  etc  B.  &.  Co.,  S 
Am.  Rep.  148. 
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Master  and  Servant — Vice-principal— Test  of  Ltabilitt  tor.— A 
master  is  answerable  to  an  inferior  servant  for  injuries  resulting  from  the 
negligence  of  a  superior  servant,  if  such  negligence  was  in  regard  to  some 
duty  to  the  inferior  imposed  by  law  upon  the  master,  and  by  hira  intrustedj 
to  the  negligent  superior  servant:  Railroad  v.  Spence,  93  Tenu.  173;  42  Am» 
St.  Rep.  907,  and  note;  Pullman  Palace  Car  Co.  v.  Gavin,  93  Teun.  63;  42 
Am.  St.  Rep.  902,  and  note. 

Master  and  Servant  —  Defective  Appliances  —  Failure  of  Master^ 
TO  Keep  Promise  to  Repair. — When  a  master  or  superior  servant  uotifieJ; 
by  an  inferior  servant  of  a  defective  appliance  promises  to  repair  the  same 
within  a  reasonable  time,  such  servant,  by  remaining  in  the  service  for  a^ 
reasonable  time  thereafter,  does  not  assume  the  risk,  nor  waive  his  right  to 
recover  from  the  master,  if  injured  by  reason  of  the  defect  within  such  time:. 
Breckenridge  Co.  v.  Hicks,  94  Ky.  362;  42  Am.  St.  Rep.  361.  If  a  railway 
servant  knows  of  the  unsafe  condition  of  the  roadway,  and  continues  in  thfr^ 
service  after  the  lapse  of  a  reasonable  time  for  the  defect  to  be  remedied  or 
removed,  he  assumes  the  additional  risk,  though  not  originally  incident  to- 
the  employment:  Georgia  Pac.  Ry.  Co.  v.  Davis,  92  Ala.  300;  25  Am.  St. 
Rep.  47,  and  note.  See,  especially,  Thorpe  v.  Missouri  Pac.  Ry.  Co.,  89  Mo. 
650;  58  Am.  Rep.  liO.  and  note. 

Master  and  Servant  —  Concurrent  NEOLiasNCB  of  Master  anD' 
Fellow- SERVANT — Master's  Liability.  —  If  the  negligence  of  a  master 
combines  with  that  of  a  fellow-servant,  and  the  two  contribute  to  the  injurjf 
of  another  servant,  he  may  recover  damages  of  the  master:  Railroad  v;. 
Spence,  93  Tenn.  173;  42  Am.  St.  Rep.  907;  Bluedorn  v.  Miuouri  Pac  Ry^ 
Co.,  108  Mo.  439;  32  Am.  St.  Rep.  615,  and  note,  with  the  cases  collected. 


Stewart  v,  Atlanta  Beep  Company.  Stewart 
V.  Armour  Packing  Company.  Stewart  v. 
Nelson,  Morris  &  Company. 

[93  Georgia,  12.] 

••  CoLD-STORAOE  BUSINESS,"  What  IS— Tax. — Under  a  statute  imposing 
"upon  all  packing-houses  doing  a  cold-storage  business  in  this  state, 
whether  carried  on  by  the  owners  thereof  or  by  their  agents,"  a  tax 
of  "five  hundred  dollars  in  each  county  where  said  business  is  carried 
on,"  a  packing-house  which  uses  cold  storage  for  preserving  its  owa 
commodities  alone,  and  does  not  receive  and  store  for  tiie  public,  or 
any  part  thereof,  is  not  "doing  a  cold-storage  business,"  and  is  not» 
therefore,  subject  to  the  imposed  ^ax. 

Statutes,  Construction  of— Extrinsic  Evidence. — Neither  the  evidence 
of  a  member  of  the  legislature  which  passed  an  act,  nor  that  of  the 
comptroller  general,  touching  its  meaning  and  purpose,  is  admissible  ta 
aid  in  construing  the  statute  and  arriving  at  the  legislative  intent. 

Tax-collector,  Liability  of,  for  Coercing  Payment  of  Illegal  Tax. — 

'  If  a  tax-collector  causes  an  execution  for  taxes  to  be  issued  against  on» 

not  engaged  in  the  business  on  which  the  tax  in  question  has  been  im« 

posed,  and,  through  a  levy  by  the  sheriff,  coerces  the  payment  of  aucb 
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tax,  together  with  the  cost  of  collection,  such  collector  is  personally 
liable  to  the  party  so  coerced  for  the  whole  amount  paid  to  the  sheri£^ 
whether  it  ever  reached  the  collector's  hands  or  not. 
Vkbdict  and  Judgment — Words  "as  Tax-collector,"  Wh«n  Merblt 
Desoriptio  PersonjE. — In  an  action  for  damages  against  a  tax-collector 
for  wrongfully  coercing  a  party  not  liable  for  a  tax  to  pay  it,  the  ver- 
dict and  judgment  are  not  vitiated  by  the  words  "as  tax-collector," 
following  the  name  of  the  defendant  therein,  as  such  words  are  merely 
descriptive  of  the  person,  and  have  no  other  legal  effect. 

Action  for  damages.  The  Atlanta  Beef  Company  was  a 
partnership,  composed  of  nonresidents,  and  engaged  in  the 
business  of  selling  dressed  meats  in  Georgia.  It  did  no 
other  business  there.  The  company  had  cool  receptacles  in 
which  to  keep  its  meats  in  a  state  of  preservation  until  they 
could  be  sold.  The  storehouses,  containing  refrigerators, 
were  used  only  for  the  purpose  of  keeping  meats  cool  to  avoid 
spoiling,  and  were  not  used  for  the  purpose  of  storing  the 
goods  of  others  for  a  compensation  or  reward.  The  twenty- 
second  subdivision  of  the  second  section  of  the  legislative 
act  of  1890  levied  upon  all  packing-houses  "doing  a  cold- 
storage  business"  in  the  state,  whether  carried  on  by  the 
owners  thereof  or  by  their  agents,  five  hundred  dollars  in 
each  county  where  said  business  was  carried  on.  Stewart, 
the  tax-collector,  issued  a  fieri  facias  against  the  company  for 
an  alleged  special  tax,  and  interest  and  costs,  alleging  that 
it  was  "doing  a  cold-storage  business."  He  delivered  the 
fieri  facias  to  the  sheriflF  of  the  county,  with  orders  to  collect 
it.  The  sheriff  seized  certain  described  property  of  the 
plaintiff  for  the  purpose  of  paying  the  fieri  facias.  Plaintiff 
protested,  but  it  was  of  no  avail,  and  under  compulsion  it 
paid  the  sheriflf  one  thousand  and  forty-three  dollars  and 
fifty-two  cents,  of  which  one  thousand  and  eighteen  dollars 
and  two  cents  was  paid  to  the  defendant,  the  sheriff  retaining 
the  remainder  as  his  costs.  Damages  for  the  alleged  tres- 
pass were  laid  at  five  thousand  dollars,  and  process  was 
prayed  against  "said  Stewart,  tax-collector."  Defendant 
offered  to  prove  by  the  comptroller  general,  and  also  by  a 
member  of  the  legislature,  what  was  the  intent  of  the  legis- 
lature in  passing  the  act  in  question,  and  what  it  meant. 
This  offer  was  rejected.  The  jury  found  for  the  plaintiff, 
"against  said  Andrew  P.  Stewart  as  tax-collector  of  said 
Fulton  county,"  in  the  sum  of  one  thousand  and  forty-three 
dollars  and  fifty-two  cents.  This  verdict  was,  on  motion  for 
a  new  trial,  alleged  to  be  illegal,  because  the  pleadings  and 
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evidence  showed  that  the  defendant  received  only  one  thou- 
sand and  eighteen  dollars  and  two  cents,  and  hecause  the 
verdict,  if  for  plaintiff,  should  have  been  against  Stewart, 
and  not  against  him  as  tax-collector,  the  plaintiff  not  being 
entitled  to  recover  of  him  as  an  official. 

John  W.  CoZy  for  the  plaintiff  in  error. 

N.  J.  <Sc  T.  A.  Hammond^  for  the  defendants  in  error. 

"^  Lumpkin,  J.  These  three  cases  involve  the  same  ques- 
tions.    The  facts  are  stated  by  the  reporter. 

1.  The  obvious  meaning  of  the  phrase  "doing  a  cold-storage 
business"  is,  carrying  on  the  business  of  storing  commod- 
ities in  a  cool  place  for  hire  or  reward.  It  would  certainly 
not  be  contended  that  one  who,  for  his  own  comfort  or  con- 
venience, kept  fruits,  meats,  or  other  perishable  goods  in  a 
refrigerator,  box,  or  room  cooled  artificially,  would  be  carry- 
ing on  a  cold-storage  business.  It  would  make  no  difference 
in  principle  if  a  person  engaged  in  the  sale  of  such  articles 
kept  them,  for  the  purpose  of  preservation  until  sold,  in  such 
a  room  or  other  place.  Tiie  real  business  thus  conducted 
would  bo  that  of  a  dealer  in  such  commodities,  and  the 
method  employed  *®  for  storing  and  preserving  them  would 
be  a  mere  incident  to  that  business.  The  business  of  storing 
for  hire  the  goods  of  other  people  is  of  an  entirely  distinct 
character.  The  difference  between  the  two  classes  of  busi- 
ness indicated  is  very  plain,  and  the  proposition  that  a  dealer 
in  goods  of  any  kind  who  merely  uses  a  cold-storage  receptacle 
for  preserving  his  wares  until  sold  is  not  engaged  in  carrying 
on  a  cold-storage  business,  is  so  manifestly  beyond  contention 
that,  to  our  minds,  it  does  not  admit  of  elaboration  or  dis- 
cussion; and  it  is  entirely  immaterial  what  may  be  the  size  of 
the  receptacle,  room,  or  other  place  in  which  the  goods  are 
stored.  We,  therefore,  are  fully  satisfied  that  the  defendants 
in  error  were  not  liable  to  the  tax  imposed  by  the  clause 
quoted  in  the  first  head  note,  from  the  general  tax  act  passed 
in  1890,  it  appearing  beyond  dispute  from  the  evidence  that 
these  parties  used  the  cold-storage  process  for  no  other  pur- 
pose than  to  preserve  their  own  commodities,  and  that  they 
did  not  receive  or  store,  for  hire  or  otherwise,  any  goods 
whatever  for  other  persons. 

2.  While  the  opinion  of  a  member  of  the  legislature  which 
passed  an  act,  or  that  of  the  comptroller  general,  as  to  itt 
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meaning  and  purpose,  might  possibly  often  be  valuable  and 
instructive  in  construing  the  act  and  arriving  at  the  legisla- 
tive intent,  it  cannot  be  seriously  contended  that  courts  can 
properly  resort  to  sources  of  this  kind  in  ascertaining  the 
legislative  will  as  expressed  in  a  statute.  These  gentlemen 
might  differ  as  to  what  an  act  did  mean,  which  would  only 
increase,  rather  than  relieve,  any  difficulty  a  court  might 
have  in  construing  the  law.  But,  aside  from  this,  which  is 
only  thrown  out  as  a  suggestion  in  passing,  this  method  of 
arriving  at  the  meaning  of  a  public  statute,  cannot,  after 
careful  reflection,  receive  the  sanction  of  any  fair  mind. 

*•  The  motion  for  a  new  trial  complains  of  various  rulings 
made  by  the  court  in  rejecting  and  in  admitting  evidence. 
It  is  unnecessary  to  state  or  discuss  them  more  in  detail,  as 
they  could  have  had  no  effect  whatsoever  upon  the  proper 
determination  of  the  cases  now  under  review.  The  correct 
result  was  undoubtedly  reached,  and  it  is  therefore  imma- 
terial whether,  in  the  rulings  referred  to,  the  court  did  or  did 
not  err. 

3.  In  view  of  the  construction  this  court  has  placed  upon 
the  clause  of  the  general  tax  act  in  question,  the  tax-collector 
had  no  legal  authority  to  issue  the  executions  against  the 
defendants  in  error,  or  have  the  same  levied  by  the  sheriff, 
and  thus  compel  the  payment  of  the  taxes  to  which  he  sup- 
posed they  were  liable.  What  he  did,  and  caused  the  sheriff 
to  do,  was  entirely  unlawful;  and  his  conduct  as  to  these 
defendants  was  therefore  that  of  a  mere  wrongdoer  or  tres- 
passer. Accordingly,  he  is  personally  liable  to  them,  not 
only  for  the  money  collected  by  the  sheriff  as  taxes  en  these 
void  executions,  but  also  for  the  costs  of  collection  wluch 
that  officer  exacted.  A  tax-collector  has  no  authority,  colore 
officii,  to  deprive  any  citizen  of  his  money  or  his  property 
unless  expressly  so  authorized  to  do  by  law;  and  he  will  not 
be  protected,  though  apparently  proceeding  under  the  forms 
of  law,  when  there  is  no  law  to  authorize  or  justify  his  action. 

The  verdicts  and  judgments  rendered  in  the  cases  before 
us  are  valid  and  binding  upon  Stewart  individually.  The 
words  "  as  tax-collector"  following  his  name  neither  vitiate 
these  verdicts  and  judgments,  nor  render  them  applicable  to 
the  defendant  only  in  his  official  capacity.  These  words  are 
merely  descriptive  of  the  person,  and  otherwise  they  have  no 
legal  effect  whatever. 

Judgment  affirmed. 
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CoNSTRDCTiON  OF  Statutks. — For  general  rules  as  to  the  construction  of 
■tatutes,  see  note  to  Riggt  v.  Palmer,  12  Am.  St.  Rep.  826. 

Illkoal  Tax  Levy— Liability  for  Salk  Under,— The  selectmen  of  a 
town  are  liable  for  property  sold  under  a  tax  assessed  by  them:  Drew  v. 
Davis,  10  Vt.  606;  33  Am.  Dec.  213;  aud  school  trubCees  are  liable  for 
property  sold  by  them  under  au  illegal  tax  levy  aadwarrant:  See  note  t» 
Bobimon  v.  Charnbtrlain,  90  Am.  Dec.  732. 


Wiggins  v.  Gillette. 

[93  Geoboia,  20.] 

Phbscmption  Against  PaEsuMFnoN. — If  thk  Papers  and  Rkoobds  in  as 
old  case,  wherein  there  was  a  verdict  and  judgment,  are  not  to  be 
found,  the  presumption  that  the  clerk  did  his  duty  in  recording  th» 
papers  is  overcome  by  the  stronger  presumption  that  the  court  had 
before  it  the  necessary  proceedings  to  authorize  the  verdict  and  jndg* 
ment  in  question. 

Absence  of  Record  and  Loss  of  Original  Papers — Presomption  as  to 
Verdict  and  Judgment. — If  it  appears  from  entries  on  the  docket 
and  minutes  of  the  court  that  a  case  had  been  twice  continued,  that  a 
verdict  and  judgment  had  been  entered  therein,  that  a  motion  for  a 
new  trial  had  been  made  and  overruled,  and  that  an  execution  in  favor 
of  the  plaintiff  had  been  issued  and  levied,  it  will  be  presumed,  after  a 
long  period  of  time  has  elapsed,  that  a  declaration  was  filed,  and  that 
the  proper  verdict  and  judgment  were  rendered,  although  the  orig- 
inal papers  are  not  to  be  found  in  the  clerk's  office,  aud  no  record  of 
the  case  appears  in  the  record  of  writs. 

A  Levy  on  Execution  is  Sufficient  if,  by  its  terms,  it  enables  one  to 
locate  the  property,  and  to  identify  it  when  found.  That  is  certain 
which  can  be  made  certain.  Hence,  a  levy  on  five  certain  lots  is  suffi- 
cient as  to  description,  although  the  plat  referred  to  in  the  levy  liad 
never  been  recorded,  although  the  description  does  not  mention  the 
original  land  lot  containing  the  property,  and  notwithstanding  the 
frontage  of  each  of  the  lots  numbered  2,  3,  and  4  appears  by  the  plat 
to  be  twenty-five  feet  more  than  as  stated  in  the  levy,  if  it  appears 
from  the  plat  that  the  five  lots  are  contiguous,  and  form  one  parcel, 
and  that  lots  2,  3,  and  4  lay  between  1  and  5,  the  latter  being  out- 
side lots  lying  on  opposite  sides  of  the  entire  parcel,  and  the  measure- 
ments thereof,  as  recited  in  the  levy,  corresponding  exactly  with  those 
stated  in  the  plat. 

Ejectment. 

Bighy,  Reed  <k  Berry,  for  the  plaintiff  in  error, 

W.  M.  Everett,  for  the  defendant  in  error. 

••  Lumpkin,  J.  Passing  over  minor  points,  the  record  in 
this  case  presents  only  two  questions  which,  in  our  opinion, 
require  notice.     Both  relate  to  the  sale  made  hy  the  sheriff 
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in  1873  of  the  land  in  dispute,  under  an  execution  in  •* 
favor  of  Thomas  A,  Caudle  against  Charles  P.  Wiggins,  as 
the  property  of  the  latter,  to  Thomas  Alexander. 

1.  The  execution  under  which  the  sale  was  had  was  dated 
December  27,  1872,  and  purports  to  have  been  founded  on  a 
judgment  rendered  at  the  October  term,  1872,  of  the  superior 
court  of  Fulton  county,  in  which  it  was  adjudged  that  the 
amounts  of  principal  and  interest  due  to  the  plaintiflF  "be 
recovered  out  of  the  property  upon  which  the  attachment 
was  levied."  It  was  insisted  that  a  sale  could  not  be  legally 
had  under  this  judgment,  because  in  the  record  of  writs  of 
Fulton  superior  court  there  was  no  record  of  any  attachment 
case  in  which  Thomas  A.  Caudle  was  plaintiff  and  Charles 
P.  Wiggins  defendant,  and  because  it  did  not  appear  from 
any  of  the  records  of  that  court  that  a  declaration  in  attach- 
ment  in  the  case  stated  had  ever  been  filed,  and  nowhere 
among  the  papers  filed  in  that  court  could  any  such  declara- 
tion, or  copy  thereof,  be  found.  We  think,  however,  there 
was  sufficient  evidence  introduced  to  authorize  the  presump- 
tion that  such  a  declaration  was  duly  filed.  It  appears  from 
entries  on  the  docket  and  the  minutes  of  Fulton  superior 
court  that  an  attachment  case  in  favor  of  Candle  v.  Wiggins 
had  been  twice  continued;  that  a  verdict  for  the  sum  of  two 
hundred  dollars  principal,  with  interest,  had  been  rendered 
therein  in  favor  of  the  plaintiff,  and  that  a  judgment  had 
been  entered  upon  this  verdict  for  the  same  amount  as  prin- 
cipal, and  fifty-seven  dollars  interest,  besides  costs;  and  that 
the  defendant  in  that  suit  had  filed  a  motion  for  a  new  trial 
which  motion  had  been  overruled.  The  fieri  facias  issued 
was  for  the  principal  and  interest  already  stated,  and  it 
directed  that  these  sums,  with  costs,  be  made  by  the  sale  of 
certain  described  city  lots,  and  in  other  respects  followed  the 
verdict  and  judgment  specified.  In  view  of  these  facts,  it 
will  be  presumed,  after  the  lapse  of  a  long  period  of  time, 
amounting  to  twenty  or  more  years,  that  the  *•  verdict  and 
judgment  were  founded  upon  proper  attachment  proceedings, 
including  a  declaration  duly  filed.  Although  the  law  makes 
it  the  duty  of  the  clerk  to  record  in  suitable  books  all  papers 
and  proceedings  in  cases  disposed  of  by  the  superior  court, 
and  although  there  is  a  presumption  that  this  officer  has 
discharged  his  duty,  we  think  this  presumption  is  overcome 
in  the  present  case  by  another  and  stronger  one,  to  wit,  that 
the  superior  court  had  before  it  the  necessary  proceedings  to 
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authorize  the  verdict  and  judgment  in  question.  This  latter 
presumption,  it  will  be  observed,  is  aided,  if  not  made  abso- 
lutely conclusive,  by  the  above-mentioned  entries  upon  the 
dockets  and  minutes  of  the  court.  Certainly,  in  the  light  of 
these  entries,  it  would  be  going  too  far  to  conclude  there  was 
no  declaration  in  attacliment,  simply  because  neither  such  a 
declaration  nor  a  record  of  it  could  be  found  in  the  clerk's 
oflBce.  Measuring  one  presumption  against  the  other,  we 
think  it  far  more  likely  that  the  papers  were  misplaced,  and 
that  the  clerk  failed  to  perform  his  duty  in  respect  to  record- 
ing them,  than  that  the  judge  would  have  allowed  a  verdict 
and  judgment  without  the  necessary  pleadings  upon  which 
to  base  the  same;  and  we  do  not  see  how  it  could  have  been 
legally  possible,  in  the  absence  of  such  pleadings,  to  do  what 
the  records  absolutely  show  was  done.  "  Rather  than  rip  up 
such  a  judgment  and  a  sale  under  it,  both  of  them  so  old, 
any  presumption  should  be  indulged  which  it  is  legally  pos- 
sible to  invoke."  Bleckley,  C.  J.,  in  American  Mortgage  Co. 
V.  Hilly  92  Ga.  297.  In  our  opinion,  therefore,  the  first 
ground  of  objection  to  the  validity  of  the  sheriff's  sale  must 
fall  to  the  ground. 

2.  Another  objection  to  this  sale  was,  that  the  levy  did  not 
sufficiently  describe  the  property.  The  terms  of  the  levy  are 
quoted  in  the  second  headnote.  The  first  objection  thereto 
was,  that  the  plat  to  which  it  refers  *'  was  a  private  paper^ 
had  never  been  recorded,  and  was  therefore  inaccessible,  and 
for  this  reason  insufficient  to  put  the  public  or  persons  inter- 
ested upon  notice  as  to  what  land  had  been  seized  by  the 
oflBcer.  We  do  not  think  this  objection  well  taken.  That  i& 
certain  which  can  be  made  certain;  and  the  fact  that  the 
"Sage  plat"  was  in  existence,  and  was  introduced  on  the 
trial  of  this  case,  shows  that  it  might  have  been  found  by 
any  person  desiring  to  see  it,  and  making  the  proper  inquiry 
or  investigation  for  this  purpose.  It  often  and  necessarily 
happens  that  words  of  description  used  in  a  levy  or  convey- 
ance are  of  themselves  inadequate  to  convey  full  and  com- 
plete knowledge  of  the  location  and  character  of  the  property 
Bought  to  be  degcribed,  and  it  very  frequently  becomes  nec- 
essary to  ascertain  by  inquiry,  inspection,  or  otherwise, 
additional  facts  in  order  to  be  fully  possessed  of  all  the  in- 
formation desirable.  For  instance,  property  may  be  de- 
scribed as  fronting  upon  a  certain  street,  or  as  adjoining  that 
of  another  landowner,  and,  in  order  to  locate  it,  a  party  wish- 
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ing  to  examine  it  would  be  compelled  to  first  ascertain  the 
location  of  the  street,  or  the  whereabouts  of  the  land  owned 
by  the  adjoining  proprietor.  In  legal  contemplation,  the 
levy  would  be  sufficient  if,  by  its  terms,  it  enabled  one  to 
locate  the  property,  and  to  identify  it  when  found. 

Another  objection  to  the  levy  was,  that  it  failed  to  mention 
the  number  of  the  original  land  lot  in  which  the  property 
was  situated.  We  do  not  think  this  fact  was  indispensable 
to  a  clear  description  of  the  property,  nor  that  its  omission 
invalidated  the  levy. 

It  will  be  observed  that  the  levy  refers  to  five  lots,  num- 
bered 1,  2,  3,  4,  and  5,  respectively,  in  the  subdivision  of  the 
Truman  property.  The  frontage  of  lots  2,  3,  and  4  is  stated 
in  the  levy  to  be  seventy-five  feet  eacli,  while  in  the  plat  re- 
ferred to  the  frontage  of  each  of  these  three  **  lots  appears 
to  be  one  hundred  feet.  The  frontage  of  lots  numbers  1  and 
■5,  as  stated  in  the  levy,  agrees  precisely  with  their  frontage 
as  stated  in  the  plat.  The  depth  of  all  the  lots,  as  stated  in 
both  the  levy  and  the  plat,  is  the  same.  We  do  not  think 
the  variance  indicated  as  to  the  frontage  of  three  of  them  in- 
validated the  levy.  The  five  lots,  ns  shown  by  the  plat,  are 
•contiguous,  lie  side  by  side,  and  form  one  entire  tract.  Those 
numbered  1  and  5  are  outside  or  boundary  lots,  and  are  on 
opposite  sides  of  this  parcel.  The  three  inside  lots  raisde- 
Bcribed  in  the  levy  lie  between  these  two  outside  lots;  and  it 
is  quite  clear  that  any  intelligent  person,  reading  the  terms 
of  the  levy  with  the  plat  before  him,  could  not  possibly  fail 
to  understand  wiiat  land  was  meant.  He  would  be  obliged 
to  reacli  the  conclusion  that  the  levy  covered  the  entire  parceli 
or  tract,  as  represented  by  the  plat,  and  that  the  variance  in 
the  description  as  to  the  width  of  tiiree  of  the  lots  was  a  mere 
•error,  not  calculated  to  niislead.  On  the  whole,  therefore,  we 
think  the  levy  was,  for  all  practical  purposes,  sufficient. 

It  was  conceded  by  counsel  for  plaintiff  in  error  that,  if 
our  conclusions  as  stated  above  are  correct,  the  verdict  for  the 
defendant  was  inevitably  right,  and  should  not  be  disturbed. 

Judgment  affirmed.  ____ 

PRBSDUFrioiT  AS  TO  JcDioiAL  pKOCBBDiNos — LosT  Papebs. — If  nothing 
appeeu-s  of  record  showing  affirmatively  to  the  contrary',  all  actions  and 
orders  bad  and  made  in  a  judicial  proceeding  will  be  presumed  to  have 
been  made  for  good  reasons,  and  based  upon  proper  grounds,  as  well  as  to 
have  been  regularly  and  correctly  made  and  done:  See  note  to  AfcOotoan  v, 
Lufburroto,  14  Am.  St.  Rep.  183.     Thus  the  petition  for  the  probata  of  a 
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will,  which  petition  has  been  lost  or  destroyed,  will,  after  the  lapse  of  eight 
years,  be  presumed  to  have  contained  the  necessary  jnrisdictional  facts,  e8« 
pecially  wliere  some  atUrmative  showing  is  made  that  the  petition  was 
treated  and  acted  upon  as  a  valid  one,  and  that  it  was  followed  by  the  usual 
proceedings:  /n  re  Will  of  Warjield,  22  Cal.  51;  83  Am.  Dec.  49. 

ExKCOTioN  Sales — Levy  —  Description — Intendments.  —  The  descrip- 
tion of  land  in  a  levy  on  execution  is  not  vitiated  by  a  mere  mistake  so 
long  as  the  description  may  be  rendered  certain:  Boggess  v.  Lowrey,  78  Ga. 
6.39;  6  Am.  St.  Rep.  279,  and  note.  Extrinsic  evidence  may  be  received 
to  clearly  locate  and  identify  land  passing  by  a  sheriffs  deed  containing  an 
accurate  but  general  description.  Judicial  and  execution  sales  are  not 
scrutinized  by  the  courts  with  a  view  to  defeat  them;  on  the  contrary,  every 
reasonable  intendment  will  be  made  in  their  favor  so  as  to  secure,  if  it  can 
be  done  consistently  with  legal  rules,  the  object  they  were  intended  to  ao» 
complish:  Smith  v.  Crosby,  86  Tex.  15;  40  Am,  St.  Rep.  818. 
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POSSK   CoMITATtTS  —  SUMMONING  —  SxATUS    OF  PEB.S0N3    OrALLT    "  DePIT- 

tized"  to  Assist  in  Making  Arrest.  —  A  posse  may  be  summoned 
under  the  form  of  "deputizing"  the  person  or  persons  composing  it. 
The  mode  is  immaterial,  so  that  the  object  is  to  require  or  command 
assistance.  Persons  orally  "deputized"  by  a  sheriff  to  assist  him  in 
making  an  arrest  for  felony  are  neither  officers  nor  mere  private  per* 
sons  while  co-operating  with  him  and  acting  under  his  orders,  but 
occnpy  the  legal  position  of  a  pos.'te  comitatus. 

Posse  Comitatus —  Pkotection  to  Members  op.  —  A  member  of  a  posse 
comilatus,  summoned  by  a  sheriff  to  aid  in  the  execution  of  a  warrant 
for  felony  in  the  sheriff's  hands,  is  entitled  to  the  same  protection  in 
the  discharge  of  his  duties  as  the  sheriff  himself,  and  may  do  any  act 
to  promote  or  accomplish  the  arrest  that  he  could  lawfully  do  if  he 
were  himself  the  sheriff,  having  personal  custody  of  the  warrant,  and 
bound  to  execute  it.  In  order  to  have  the  benefit  of  this  protection 
it  is  not  essential  for  such  member  to  be  and  remain  in  the  actual 
physical  presence  of  the  sheriff.  It  is  sufficient  if  the  two  are  in  the 
same  neighborhood,  actually  endeavoring  to  make  the  arrest  and  act- 
ing in  concert  with  a  view  of  effecting  it. 

Arrest  for  Felont  bt  Mkmber  of  Posse— Demand  for  Authority  — 
Homicide. — If  a  person  not  a  known  officer,  but  a  member  of  a  sheriff's 
posse,  makes  an  arrest  for  felony  without  having  the  warrant  in  his 
possession,  he  ought,  upon  demand  to  show  his  authority,  to  make 
known  the  fact  that  the  warrant  exists,  where  it  is.  and  that  he  is  act- 
ing under  its  authority  or  by  command  of  the  officer  who  has  it  in  his 
possession.  The  omission  to  do  so  does  not,  however,  authorize  resist- 
ance to  arrest  where  the  party  to  be  arrested  knows  in  fact,  or  believes 
on  reasonable  and  probable  grounds,  that  he  is  under  a  charge  of 
felony,  that  a  warrant  is  out  for  his  arrest,  and  that  the  arrest  attempted 
is  really  in  consec^uence  of  the  warrant,  and  in  sxecution  of  the  same. 
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If,  on  the  other  hand,  the  demand  for  authority  is  made  in  good  faith, 
without  a  knowledge  that  a  warrant  is  out,  and  for  the  purpose  of 
eliciting  informatioa  actually  wanted  and  needed,  a  failure  to  comply 
with  the  demand  would  justify  resistance  to  any  reasonable  and  proper 
extent.  Under  such  circumstances,  if  the  arresting  party  is  killed  hj 
the  other  during  such  resistance,  the  homicide  might  amount  to  man« 
slaughter  only,  or  if  the  former  made  the  first  demonstration  with  a 
deadly  weapon,  the  killing  might  be  justifiable  homicide,  either  case 
depending  upon  the  facts  as  found  by  the  jury. 
Homicide— Instruction— Arrkst. — If  a  person,  nob  a  known  officer,  but  a 
member  of  a  posse  to  aid  the  sheriff  in  the  execution  of  a  warrant  for  a 
felony  held  by  the  sheriff,  is  killed  while  doing  his  duty  in  attempting 
to  effect  the  arrest,  after  a  failure  to  produce  the  warrant,  or  to  state 
his  authority  upon  demand  therefor,  it  ia  error  justifying  a  new  trial 
for  the  court,  in  its  charge  on  the  trial  of  the  resulting  homicide,  to 
make  the  case  turn  chiefly  on  the  rigitt  and  power  of  the  deceased  to 
make  the  arrest,  irrespective  of  the  manner  in  which  the  power  waa 
executed,  and  of  the  failure  of  the  deceased  to  respond  fully  to  the  de- 
mand made  upon  him  for  his  authority,  and  without  reference  to  tha 
good  or  bad  faith  with  which  that  demand  was  made. 

Indictment  for  murder.  Robinson  was  convicted  of  the 
murder  of  Russell  Powell,  and  his  motion  for  a  new  trial  was 
overruled.  Powell  had  been  summoned  by  the  sheriff  to  aid 
him  in  making  Robinson's  arrest,  under  a  warrant  charging 
the  latter  with  a  felony.  The  sheriff  had  informed  Powell  of 
the  crime  with  which  defendant  was  charged,  and  that  ho 
had  a  warrant  for  his  arrest.  The  sheriff  kept  the  warrant, 
and  Powell  and  one  Crow,  another  member  of  the  sheriff's 
posse,  went  to  the  house  where  Robinson  and  others  were, 
leaving  the  sheriff  and  one  Burnett  about  half  a  mile  away. 
The  directions  to  Powell  and  Crow  were  to  go  to  a  point  be- 
yond and  near  the  house,  conceal  themselves,  and  await  the 
coming  of  the  sheriff  and  Burnett,  who  would  come  in  half 
an  hour  and  make  the  arrest;  but  that,  if  defendant  went  to 
leave,  Powell  and  Crow  were  to  arrest  him.  These  arrange- 
ments were  accompanied  by  acts  calculated  to  keep  down 
suspicion.  Arriving  at  the  house,  Powell  got  some  water  and 
handed  it  over  the  fence  to  Crow,  who  went  off.  Just  after- 
ward Robinson  started  to  go  a-hunting,  in  accordance  with  a 
previous  arrangement.  He  started  up  the  road  with  his  shot- 
gun, when  Powell  grasped  him  by  the  right  arm,  and  said: 
"I  am  deputized  to  arrest  you."  Defendant  said:  "Show 
your  authority,"  and  Powell  replied,  "It  don't  make  any 
difference;  I  have  got  to  take  yoa."  Defendant  had  his  shot- 
gun in  his  left  hand,  and  called  to  his  brother  to  come  and 
take  it,  saying,  as  he  handed  it  over  the  fence,  *' Jim,"  or^ 
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according  to  some  testimony,  "  Gentlemen,  don't  let  them 
take  me."  He  was  pulling  Powell  back  to  the  fence.  Powell 
said,  "Jim,  I  have  got  to  take  him."  A  witness  for  the  state 
testified  that  just  as  defendant  called  Jim  to  take  the  gun  he 
said  to  Powell,  "I  ain't  going  to  be  arrested,"  and  Powell 
replied,  "  Oil,  yes;  I  reckon  you  are."  Powell  had  his  pistol 
in  his  hand;  but,  according  to  the  evidence  for  the  state,  as 
soon  as  defendant  put  the  gun  into  hia  brother's  hand,  he 
pulled  a  pistol  from  his  pocket  with  his  left  hand  and  fired 
the  first  siiot  at  Powell,  the  bullet  grazing  the  top  of  his  head; 
that  Powell  then  fired  the  second  shot,  giving  defendant  a 
flesh  wound  in  the  arm;  and  that  then  the  defendant  changed 
his  pistol  to  the  other  hand  and  fired  two  more  shots,  one  of 
which  went  into  Powell's  head  and  killed  him.  For  the 
defendant,  the  evidence  was  that  the  first  shot  was  fired  by 
Powell  as  soon  as  defendant  released  the  gun  into  his  brother's 
hand,  and  while  defendant's  hands  were  down  by  his  side; 
and  that  defendant  changed  his  pistol  from  his  left  to  his 
right  hand  after  being  shot  by  Powell,  who  continued  to 
point  his  pistol  at  defendant,  holding  it  with  both  hands  and 
trying  to  fire  it  again,  but  it  would  not  revolve  sufficiently. 
After  the  shooting  the  defendant  returned  to  the  well,  where 
his  wound  was  bandaged.  He  said,  "  He  shot  me  first,  or  I 
wouldn't  have  shot  him;  he  shot  me  all  to  pieces."  Robin- 
son was  told  to  go  away,  and  when  tha  sheriff  arrived  a  few 
minutes  later,  he  was  gone.  The  half  hour  of  the  sheriff  was 
just  out  when  he  heard  the  firing,  and  came  up.  He  finally 
arrested  the  defendant  at  a  place  in  Tennessee,  one  hundred 
and  sixty  miles  away.  Defendant  tried  to  break  jail  a  few 
days  before  the  trial. 

W.  K.  Moore,  for  the  plaintiff  in  error. 

J.  M.  Terrell,  attorney  general,  and  A.  W,  Fite,  iolieitor 
general,  for  the  defendant  in  error. 

*•  Lumpkin,  J.  1.  Where  it  is  the  duty  of  a  sheriff  to 
arrest  one  charged  with  a  felony  we  know  of  no  law  which 
authorizes  this  officer  to  "  deputize"  a  private  citizen  either 
to  make  or  assist  in  making  the  arrest,  and  thus  constitute 
the  person  so  '*  deputized  "  an  officer.  Under  section  4722 
of  the  code  every  officer  charged  with  the  execution  of  a 
penal  warrant  has  the  authority  to  summon  to  hia  assist* 
ance,  eitiier  in  writing  or  verbally,  any  citizen  of  the  eountj. 
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When  citizens  are  thus  summoned  by  the  sheriflf  they  are, 
while  co-operating  with  him  and  acting  under  his  orders,  not 
themselves  officers,  nor  are  they  mere  private  persons,  but 
their  true  legal  position  is  that  of  a  posse  comitatus.  A  posse 
m&y  be  summoned  under  the  form  of  "deputizing"  the  per- 
son or  persons  composing  it.  The  mode  is  inrmaterial,  so 
that  the  object  be  to  require  or  command  assistance. 

2.  A  member  of  a  posse  comitatus,  summoned  by  the  sher- 
iflf to  aid  in  the  execution  of  a  warrant  for  felony  in  the  sher- 
iflTs  hands,  is  entitled  to  the  same  protection  in  the  discharge 
of  his  duties  as  the  sheriff  himself;  and  to  this  end  a  per- 
son so  summoned  may  do  any  act  to  promote  or  accomplish 
the  arrest  which  he  could  lawfully  do  were  he  himself  the 
sheriff,  having  personal  custody  of  the  warrant  and  bound  to 
•execute  the  same:  See  13  Grim.  Law  Mag.,  sec.  30,  p.  198. 
In  order  ®*  to  have  the  benefit  of  this  protection  it  is  not 
essential  for  a  member  of  the  sheriff's  posse  to  be  and  remain 
in  the  actual  physical  presence  of  the  sheriff.  It  is  sufficient 
if  the  two  are  in  the  same  neighborhood,  actually  endeavor- 
ing to  make  the  arrest,  and  acting  in  concert  with  a  view  to 
«ffect  this  their  common  design. 

The  evidence  in  the  present  case  shows  that  the  deceased, 
Powell,  had  been  summoned  by  the  sheriff  to  aid  him  in 
making  the  arrest  of  Robinson,  under  a  warrant  charging 
the  latter  with  felony.  It  is  quite  likely  that  the  sheriff  sup- 
posed that  by  "deputizing"  Powell,  he  had,  in  a  sense,  been 
made  an  officer  for  this  purpose.  If  the  sheriff  really  enter- 
tained tliis  idea  he  was,  as  already  stated,  mistaken.  Be 
this  as  it  may,  however,  the  sheriff  was  near  the  scene  where 
it  was  expected  the  arrest  would  take  place,  and  had  given 
orders  to  Powell,  obedience  to  which  would  tend  to  accom- 
plish the  arrest.  Powell  was  obeying  tiiose  orders,  not  liter- 
ally, it  is  true,  but  certainly  according  to  their  general 
spirit,  and  the  variance  by  Powell  from  the  precise  instruc- 
tions given  him  by  the  sheriff  was  evidently  necessitated  by 
a  change  in  the  raoveineiits  of  tiie  accused  which  had  not 
been  anticipated.  Under  these  circunjstances  we  hold  that 
the  conduct  of  Powell  was  substantially  in  obedience  to  the 
sheriff's  orders,  keeping  in  view  the  real  object  of  their  pres- 
ence in  the  vicinity,  which  was  undoubtedly  the  arrest  of 
Robinson. 

It   was   seriously  contended   by  counsel  for  the  plaintiflT 
in  error  thai  as  the  sheriff  was  not  in  sight  when  Powell 
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laid   his  hand   on   Robinson  to   prevent    hit   leaving    the 

house  of  his  brother,  and  as  the  warrant  was  not  then 
in  Powell's  possession,  the  attempted  arrest  was  unau- 
thorized and  illegal.  The  law  applicable  to  this  conten- 
tion is  thus  aptly  stated  by  Mr.  Bishop  in  the  first  volume 
of  his  work  on  Criminal  Procedure,  section  186:  '*  To  justify 
the  private  person  who  thus  assists  the  officer  the  latter 
*•  must  be  in  some  sense  present  commanding  him.  There 
is  no  precise  distance  which  the  two  may  be  apart;  but, 
where  a  sherifif  is  endeavoring  to  make  an  arrest,  or  preserve 
the  peace,  and  he  has  called  in  others  to  help  him,  he  is, 
though  absent  from  the  particular  place  occupied  by  them, 
to  be  deemed  constructively  present,  within  this  rule,  if  his 
absence  is  in  furtherance  of  the  common  design."  The  text 
of  this  distinguished  author  is  admirably  supported  by  the 
case  of  Coyles  v.  Hurtin,  10  Johns.  85,  as  will  appear  from 
the  following  extract  from  the  opinion  of  Chief  Justice  Kent: 
**The  sheriff  is  quodam  modoy  present  by  his  authority,  if  he 
be  actually  engaged  in  efforts  to  arrest,  dum  fervet  opus,  and 
has  commanded,  and  is  continuing  to  command,  and  procure 
assistance.  Wlien  he  is  calling  upon  the  power  of  the  county, 
or  a  requisite  portion  of  it,  to  enable  him  to  overcome  resist- 
ance, it  would  be  impossible  that  he  should  be  actually  pres- 
ent in  every  place  where  power  might  be  wanting.  The  law 
is  not  so  unreasonable  as  to  require  the  officer  to  be  an  eye 
or  ear  witness  of  what  passes,  and  to  render  all  his  authority 
null  and  void  except  when  he  is  so  present.  He  could  not, 
upon  that  construction,  use  the  power  of  the  county  with 
effect,  and  it  would  be  attended  with  great  inconvenience 
and  danger  to  the  administration  of  justice.  The  question 
in  tljese  cases  does  not  turn  upon  the  fact  of  distance,  so  long 
as  the  sheriff  is  within  his  county,  and  is  bona  fide  and 
strictly  engaged  in  the  business  of  the  arrest."  In  this  con- 
nection see,  also,  Commonwealth  v.  Field,  13  Mass.  321,  cited 
by  Mr.  Bishop.  Tiiere  is  an  obvious  distinction  between  the 
officer's  calling  one  to  his  assistance  and  merely  attempting 
to  delegate  his  autliority  and  accomplish  the  arrest  through 
the  agency  of  third  persons  acting  alone,  as  in  the  case  of 
Rex  v.  Patience,  7  Car.  &  P.  775,  where  a  constable,  without 
attempting  himself  to  execute  a  warrant  in  his  hands,  em- 
ployed his  two  sons  to  make  the  arrest.  In  *•  Kirbie  v. 
State,  5  Tex.  App.  60,  it  was  held  that  persons  called  upon 
by  an  officer  holding  a  warrant  to  assist  in  the  arrest  of  a 
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party  charged  with  crime  were  protected,  whether  they  had 
the  warrant  at  the  time  of  the  attempted  arrest  or  not. 

Under  the  facts  as  disclosed  by  the  record  now  before  us 
we  think  the  sheriff  was  at  least  constructively  present  when 
Powell  was  attempting  to  arrest  Robinson,  although  the  offi- 
cer was  not  in  sight  at  that  time.  He  was  using  Powell  to 
accomplish  the  arrest,  just  as  though  he  had  reached  out  his 
own  arm,  supposing  it  was  physically  possible  for  him  to  do 
BO,  over  the  entire  distance,  and  had  taken  hold  of  the  person 
of  Robinson  himself.  Powell  was  really  a  mere  physical 
agency  employed  by  the  sherijff,  by  means  of  which  the  offi- 
cer was  enabled  to  extend  his  presence  to  the  scene  of  action. 
It  was  undoubtedly  the  right  of  the  sheriff  to  do  this,  he,  of 
course,  being  responsible  for  the  consequences  of  Powell's 
acts  so  long  as  the  latter  conformed  literally  or  substantially 
to  the  sheriff's  orders.  A  sheriff  on  foot  might  be  unable  to 
overtake  a  fleeing  prisoner  who  could  run  faster  than  the 
officer;  but  if  he  shouted  to  a  bystander  to  seize  the  fugitive, 
and  this  was  done,  it  would  be  a  seizure  by  the  sherijQf,  and 
this,  we  think,  would  be  undoubtedly  true  even  though  the 
fugitive  ran  out  of  the  sherifl's  sight  before  the  bystander 
succeeded  in  overtaking  and  catching  the  escaping  prisoner. 
The  case  before  us  is,  in  prindple,  within  the  class  covered 
by  this  illustration. 

There  is  nothing  in  the  case  of  Groom  v.  State,  85  Ga.  718, 
21  Am.  St.  Rep.  179,  contrary  to  what  is  here  ruled.  A  war- 
rant for  the  arrest  of  Croom  was  in  the  hands  of  the  marshal 
of  Ty  Ty,  who,  without  delivering  it  to  Hamlin,  a  bailiff, 
showed  it  to  him,  and  told  him  if  he  would  arrest  Croom,  he 
(the  marshal)  would  divide  with  Hamlin  a  reward  of  twenty- 
five  dollars  which  the  former  had  been  offered  ®*  for  making 
the  arrest.  Hamlin,  without  the  warrant,  and  on  his  own 
account,  went  with  a  posse  summoned  by  himself  to  the  house 
of  Groom's  father,  and  was  there  killed  by  Croom.  Under 
these  circumstances  Chief  Justice  Bleckley  very  properly 
said,  on  page  722:  "The  warrant  not  being  in  the  hands  of 
Hamlin,  but  in  the  possession  of  the  marshal  of  Ty  Ty,  who 
was  not  present,  was  no  authority  to  Hamlin  to  make  an 
arrest."  Hamlin  was  in  no  sense  acting  as  one  of  a  posse 
summoned  by  the  marshal.  Indeed,  the  latter  bad  nothing 
whatever  to  do  with  the  attempted  arrest,  either  in  its  inau- 
guration or  in  the  method  adopted  for  its  execution.  Groom's 
case,  therefore,  is  similar  to  that  of  Rex  ?.  Faliencet  7  Car.  <fc 
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P.  775,  and  Hamlin  did  not  bring  himself  within  the  rule  aa 
stated  in  Wharton  on  Homicide,  section  242,  "  that  the  war- 
rant must  be  executed  by  the  party  named  in  it,  or  by  some 
one  assisting  such  party,  either  actually  or  constructively," 
nor  within  the  principle  of  Codd  v.  Cabe,  13  Cox  C.  C.  202. 

There  is  also  a  distinction  between  the  authority  of  aa 
officer  to  arrest  without  a  warrant  in  cases  of  felony  and  of 
misdemeanor.  Thus  it  has  been  said  that  "  he  may  arrest 
any  one  of  whom  he  has  a  reasonable  suspicion  that  he  has 
committed  a  felony,  without  waiting  first  to  procure  a  war- 
rant"; but  without  first  procuring  such  warrant,  "he  may 
not  arrest  one  who  has  committed  ....  a  misdemeanor  out 
of  his  presence":  See  13  Crim.  Law  Mag.  177,  178,  and  cases 
cited.  On  the  same  line  is  the  case  of  Drennan  v.  People^  10 
Mich.  169,  in  which  it  was  held  that  a  constable,  having 
knowledge  that  a  warrant  had  been  issued  for  the  arrest  of  a 
person  charged  with  felony,  could  lawfully  make  the  arrest 
without  having  the  warrant  in  his  possession.  This  case 
will  also  be  referred  to  in  connection  with  the  question  dis- 
cussed in  the  next  division  of  this  opinion. 

We  are  fully  convinced  that  the  rule  announced  in  ®*  the 
second  headnote  is  both  sound  in  principle  and  well  sup- 
ported by  authority. 

3.  It  appears  that  when  Powell  grasped  Robinson  by  hie 
right  arm  the  former  said,  "  I  am  deputized  to  arrest  you," 
to  which  Robinson  replied,  "  Show  your  authority,"  and  the 
answer  which  Powell  made  to  this  demand  was,  "It  don't 
make  any  difference;  I  have  got  to  take  you."  Under  these 
circumstances  we  think  it  was  the  duty  of  Powell  to  have 
informed  Robinson  of  the  existence  of  the  warrant  in  the 
sheriff's  hands,  and  also  that  he  (Powell)  was  attempting  to 
make  the  arrest  under  authority  of  this  warrant,  or  at  least, 
that  he  had  been  commanded  by  the  sheriff  to  do  so.  As  a 
general  rule  a  known  officer  in  making  an  arrest  is  not 
bound  to  exhibit  his  authority.  Certainly  he  is  not  abso- 
lutely required  to  do  so  before  the  accused  person  has  sub- 
mitted to  the  arrest,  but  after  submission  the  officer  ought  to 
make  known  the  substance  of  the  warrant  and  for  what  cause 
and  whence  it  issued.  Where,  however,  one  not  a  known 
officer  is  specially  summoned  to  make  an  arrest  he  ought, 
unless  prevented  by  the  conduct  of  the  accused  from  so 
doing,  to  show  the  warrant  upon  demand;  or,  if  it  is  not  in 
his  possession,  it  is  his  duty  to  state  the  authority  under 
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which  he  is  acting:  State  v.  Curtis,  1  Hayw.  (N.  C.)  471;  1 
Bishop's  Criminal  Procedure,  sec.  191;  Murfree  on  Slieriflfs, 
sees.  152,  153.  Accordingly,  it  was  said  in  Drennan  v.  Peo* 
pie,  10  Mich.  169,  that  a  constable  attempting  to  make  an 
arrest  for  a  felony  without  having  the  warrant  in  his  posses- 
sion ought  to  inform  the  person  arrested  of  the  facts,  or,  at 
least,  of  the  offense  for  which  he  was  apprehended.  In  this 
connection,  see,  also,  13  Grim.  Law  Mag.  343. 

Assuming,  however,  as  sound  law,  that  it  is  the  duty  of 
one  who  has  been  summoned  by  an  officer  to  assist  in 
making  an  arrest  for  a  felony  to  explain  to  the  person 
sought  to  be  arrested  the  cause  for  which  his  apprehension 
*•  is  attempted,  and  the  nature  of  the  process  under  which 
the  arresting  party  assumes  the  authority  to  act,  the  oniission 
to  perform  this  duty  will  not  necessarily  justify  the  person 
sought  to  be  arrested  in  resisting  the  attempted  arrest.  If 
he  in  fact  already  knows,  or  on  reasonable  and  probable 
grounds  believes,  that  he  is  under  a  charge  of  felony,  that  a 
warrant  has  been  issued  for  his  arrest,  and  that  the  arrest 
attempted  is  really  in  consequence  of  the  warrant  and  in 
execution  of  the  same,  he  ought  to  submit  peaceably  to  the 
arrest.  If  he  refuses  to  do  so,  under  such  circumstances 
his  resistance  will  be  at  his  peril.  "  One  who  is  guilty  of  a 
felony  has  no  right  to  kill  one  who  pursues  him,  if  he  has 
notice  of  the  object  of  the  pursuit,  whether  the  pursuer  be  an 
officer  or  a  private  person,  or  whether  he  be  with  or  without 
a  warrant":  Kerr  on  Homicide,  sec.  189,  See,  also,  the  cases 
cited  under  this  section.  This  doctrine  is  in  complete  har- 
mony with  that  announced  by  this  court  in  Snelling  v.  Stale^ 
87  Ga.  50,  where  it  appeared  that  the  accused  killed  one  who 
was  attempting  to  arrest  him  for  a  felony  for  which  he  had 
been  indicted  three  years,  the  deceased  being  in  fact  an  offi- 
cer, though  he  did  not  disclose  his  character  as  such  or  ex- 
hibit or  mention  the  warrant  under  which  he  was  acting. 
It  was  accordingly  held  in  that  case  that  the  circumstances 
showing  the  accused,  who  was  a  fugitive  from  justice,  must 
have  apprehended  the  arrest,  and  realized  the  intention  of  the 
arresting  party,  the  killing  was  murder.  It  was  manifest 
that  the  accused  was  not  in  good  faith  resisting  an  attack 
which  he  had  any  right,  under  the  circumstances,  to  believe 
was  a  mere  unauthorized  assault,  it  further  appearing  that 
before  he  fired  the  fatal  shot  the  deceased  had  said  to  him» 
"  Consider  yourself  under  arrest."     The  same  principle  con- 
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trolled  the  case  of  Ramsey  v.  State^  92  Ga.  53,  in  which  it 

distinctly  appeared  that  the  accifsed  knew  the  official  chai> 
acter  of  tlie  policeiuan  *•  attempting  his  arrest,  and  also- 
that  this  policeman  had  been  summoned  by  the  wife  of  the- 
accused  to  arrest  the  latter  for  beating  lier,  and  the  officer 
plainly  and  distinctly  announced  his  purpose  to  make  the 
arrest  for  this  breach  of  the  peace,  which  had  just  taken 
place  in  his  presence  or  hearing. 

If  the  demand  made  by  Robinson  for  Powell's  authority 
was  a  mere  pretense,  and  he  really  knew,  or  ought  to  have 
known,  why  Powell  was  attempting  to  apprehend  him,  he  had 
no  right  whatever  to  resist  the  arrest,  and  his  conduct  in  bo 
doing  was  totally  unauthorized  and  unlawful.  If,  however, 
the  demand  for  authority  was  made  in  good  faith  and  under 
real  ignorance  of  the  facts,  for  the  purpose  of  eliciting  informa- 
tion actually  wanted  and  needed,  resistance  by  Robinson  to 
any  reasonable  and  proper  extent,  upon  the  failure  of  Powell 
to  comply  with  this  demand,  would  have  been  justifiable; 
and  even  the  slaying  of  Powell  might,  under  these  circum- 
stances, have  been  manslaughter  only.  It  has  been  said 
that,  *'  unless  the  slayer  knows  the  official  character  of  the 
deceased,  the  homicide  is  only  manslaughter,  where  com- 
mitted without  deliberation";  but,  "if  the  killing  was  clearly 
malicious  and  premeditated,  the  fact  that  the  officer  was  act- 
ing under  a  void  process  is  no  mitigation  or  excuse.  The 
same  is  true  if  the  defendant  had  knowledge  that  the  intended 
arrest  was  one  which  the  officer  had  a  right  to  make  without 
a  warrant":  Kerr  on  Homicide,  sec.  98.  The  following  is  a 
correct  and  concise  statement  of  the  law  applicable  in  such 
cases:  *'  Notice  of  the  official  character  of  the  officer  to  the 
person  charged  with  killing  him  is  a  material  question  in  all 
these  inquiries.  This  notice  may  be  express  or  .implied 
If  there  is  no  notification,  either  express  or  implied,  by 
which  we  may  say  if  the  prisoner  has  no  information  of  the 
officer's  powers  and  intentions  of  the  character  in  which  the 
person  is  acting,  the  killing  will  •*  be  manslaughter  only; 
otherwise  it  will  be  murder":  13  Grim.  Law  Mag.,  sec.  57, 
p.  516,  citing  cases. 

If  Robinson  was  acting  in  perfect  good  faith  in  making  the 
demand  and  resisting  the  arrest,  honestly  believing  Powell 
was  making  a  totally  unauthorized  assault  upon  him;  and  if 
Powell  made  the  first  demonstration  with  a  deadly  weapon^ 
and  thus  put  Robinson  in  danger  of  life  or  limb,  the  killing 
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bj  Robinson  might  have  been  altogether  justifiable.  Of 
course,  we  do  not  mean  to  express,  or  even  intimate,  what 
the  real  truth  was.  The  killing  of  Powell  by  the  accused 
presents  a  case  of  murder,  voluntary  manslaughter,  or  justi- 
fiable homicide,  according  to  the  facts  as  they  may  be  found 
by  the  jury  in  the  light  of  the  principles  announced  in  this 
opinion. 

4.  Taking  into  view  the  charges  of  the  court  complained 
of  and  the  refusals  to  charge,  in  connection  with  the  entire 
charge  of  the  court  as  sent  up  in  the  record,  it  is  quite  clear 
that  the  case  was  made  to  turn  chiefly  on  the  right  and  power 
of  the  deceased  to  make  the  arrest,  irrespective  of  the  man- 
ner in  which  that  power  was  exercised  and  of  the  failure  of 
the  deceased  to  respond  fully  to  the  demand  made  upon  him 
for  his  authority,  and  without  reference  to  the  good  or  bad 
faith  with  which  that  demand  was  made.  The  case,  there- 
fore, was  not  properly  submitted  to  the  jury,  and  there  should 
be  a  new  trial.  While  it  is  true  that  the  court  read  to  the 
jury  the  sections  of  the  code  defining  voluntary  manslaughter 
and  justifiable  homicide,  he  did  not  give  appropriate  instruc- 
tions for  applying  either  of  these  sections  in  conformity  to 
the  principles  which  ought,  in  view  of  the  issues  of  fact  in- 
Tolved,  to  have  controlled  the  determination  of  the  case. 

Some  other  questions  were  made  in  the  motion  for  a  new 
trial;  but,  as  they  cannot  possibly  arise  upon  the  next  hear- 
ing, they  require  no  notice  at  our  hands. 

Judgment  reversed. 


PossK  CoHiTATUS. — Under  the  common  law  the  sheriff  is  the  "first  man 
in  the  county,"  ami  superior  in  rank  to  any  nobleman  therein  during  his 
office.  "  He  may  and  is  bound  ex  officio  to  pursue  and  take  all  traitors, 
murderers,  felons,  and  other  misdoers,  and  commit  them  to  gaol  for  safe 
tQstody.  He  is  also  to  defend  his  county  against  any  of  the  king's  enemies 
when  they  come  into  the  land;  and  for  this  purpose,  as  well  as  for  keeping 
the  peace  and  pursuing  felons,  he  may  command  all  the  people  of  his  county 
to  attend  him;  which  is  called  the  posse  comitatus,  or  power  of  the  county; 
and  this  summons  every  person  above  fifteen  years  old,  and  under  the  de« 
gree  of  peer,  is  bound  to  attend  upon  warning,  under  pain  of  fine  and  im> 
prisunment."  It  is  also  a  contempt  against  the  king's  prerogative  to  neglect 
to  join  the  pos.'ie  comi'alus,  or  power  of  the  county,  upon  being  thereunto 
required  by  the  sheriff  or  justices:  Chase's  Blackstone,  90,  899.  Waste  and 
destruction  being  "odious  in  the  sight  of  the  law,"  the  sheriff  may,  if  ne- 
cessity requires  it,  take  the  posse  comitatus  to  his  assistance  to  prevent  it. 
He  may  also  come  with  the  posse  comitatus,  if  need  be,  to  suppress  riots  op 
unlawful  assemblages:  Chase's  Blackstone,  745,  914.  In  general,  the  officer 
who  is  charged  with  executing  any  process  may  call  to  bis  aid  the  po»M 
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comitalu$,  and  it  is  made  the  duty  of  every  person  to  render  assistance  whea 
called  npon,  ander  penalties  for  refusal.  Even  the  military  force  of  the 
county  may  be  called  out  if  necessary.  '*  The  theory  is,  that  every  writ, 
properly  issued,  must  be  obeyed  at  all  hazards":  Walker's  American  Law, 
9th  ed.,  629;  monographic  note  on  arrest;  Hawkins  r.  Commonwealth^  61 
Am.  Dec.  154. 

Indiciment  for  Refusal  to  Join. — A  refasal  to  join  the  posse  comitatM,  upoa 
being  directed  to  do  so  by  the  officer,  and  to  assist  him  in  the  performanc* 
of  his  duty,  is  an  indictable  offense,  provided  h«  is  acting  by  lawful  author- 
ity: State  V.  DenisCon,  6  Blackf.  277;  Comfort  v.  Commonweallh,  5  Whart. 
436;  StaU  v.  liailey,  2  Strob.  73;  Regina  v.  Brown,  Car.  &  M.  314;  Queen  v. 
Sherlork,  L.  R.  1  0.  C.  20;  note  to  Hawkins  v.  Commomoealth,  61  Am.  Dee.  154. 
Thus,  the  refusal,  without  a  sufficient  excuse,  to  assist  a  constable  in  pre- 
venting the  escape  of  a  person  in  his  custody,  is  an  indictable  offense,  but 
the  indictment  must  show  that  the  defendant  was  informed  of  the  official 
character  of  the  constable:  State  v.  Deniston,  6  Blackf.  277.  So,  in  case  of 
resistance  by  a  defendant  to  a  constable,  in  the  service  of  tkcapias  responden' 
dum  for  debt,  issued  by  a  justice  of  the  peace,  under  the  statute,  the  con- 
stable may  raise  the  power  of  the  county  for  his  assistance,  in  the  same 
manner  as  the  sheriff  may  on  writs  of  mesne  process  to  him  directed;  and  a 
person  refusing  to  assist  the  constable  when  required,  on  resistance  being 
made,  is  indictable  for  such  refusal:  Comfort  v.  Commonwealth,  5  Whart. 
436.  While  any  obstruction  of  lawful  process,  whether  by  active  means  or 
the  omission  of  a  legal  duty,  is  an  indictable  offense,  the  indictment  must 
show  what  the  process  was,  that  it  was  legal,  and  in  the  hands  of  a  proper 
officer,  and  the  mode  of  obstruction:  State  v.  Hniley,  2  Strob.  73.  To  sap« 
port  an  indictment  agaiust  a  person  for  refusing  to  aid  and  assist  a  consta- 
ble in  the  execution  of  his  duty  in  quelling  a  riot  it  has  been  held  that  it 
is  necessary  to  prove:  1.  That  the  constable  saw  a  breach  of  the  peace  com- 
mitted; 2.  That  there  was  a  reasonable  necessity  for  calling  on  the  defend- 
ant for  his  assistance;  3.  That  when  duly  called  upon  to  assist  the  constable 
the  defendant,  without  any  physical  impossibility  or  lawful  excuse,  refused 
to  do  so.  It  is  no  defense  in  such  a  case  that  the  single  aid  of  the  defend- 
ant would  not  have  been  of  any  use  in  view  of  the  fact  that  there  was  a 
large  number  of  rioters:  Regina  v.  Brown,  Ccir.  &  M.  314.  But  compare 
Queen  v.  Sherlock,  L.  R.  1  C.  C.  20,  for  a  less  stringent  rule.  If  one  is  in- 
dicted for  refusing  to  assist  an  officer  in  securing  a  person  whom  he  has 
arrested  it  is  not  sufficient  to  state  in  the  indictment  that  the  arrest  was 
by  "lawful  autliority."  The  authority  to  arrest  must  be  set  forth  in  the 
indictment:  State  v.  Shaw,  3  Ired.  20. 

Justijication  in  Rendering  Assistance. — The  sheriff  has  power  in  executing 
process,  and  by  a  mere  verbal  command,  to  require  others  to  assist  him: 
Respublica  v.  Montgomery,  1  Yeates,  419;  Commomoealth  v.  Field,  13  Mass. 
321;  Martin  v.  State,  89  Ala.  115;  18  Am.  St.  Rep.  91;  McMahan  v.  Qreen, 
34  Vt.  69;  80  Am.  Dec.  665;  Firestone  v.  Rice,  71  Mich.  377;  15  Am.  St. 
Rep.  266.  Such  summons  clothes  them  with  authority  to  render  him  all 
needed  assistance:  Martin  v.  State,  89  Alu.  115;  18  Am.  St.  Rep.  91;  and 
the  protection  afforded  by  a  precept  regularly  issued  to  the  officer  extends 
to  all  who  aid  in  its  execution:  State  v.  James,  SON.  C.  370.  Police  officers 
called  upon  to  assist  in  the  arrest  of  a  party  by  another  officer,  who  do  so 
npon  the  information  and  under  the  honest  belief  that  such  party  had  been 
arrested  for  the  breach  of  an  ordinance  and  had  escaped,  will  not  be  held 


188  EoBiNsoN  v.  State.  [Georgia, 

liable  in  trespass  for  false  imprisonment,  anless  such  rearrest  is  prompted 
by  a  spirit  to  gratify  a  personal  revenge,  etc.:  Dilrher  v.  Ranp,  73  III.  266. 

In  Elder  v,  Morrison,  10  Wend.  128,  25  Am.  Dec.  548,  the  harsh  and 
aevere  rule  ia  announced  that  when  an  officer  is  executing  process,  and  a 
bystander  is  commanded  to  as.^is>t,  the  latter  must  obey  or  subject  himself 
to  fine  and  imprisonment  for  his  refusal  or  neglect;  that,  if  he  does  obey 
and  the  officer  has  authority  to  do  the  act,  the  bystander  is  justified  in  the 
aid  rendered;  and  tha^,  if  the  officer  has  no  authorit}'  to  do  the  act,  the 
bystander  is  not  bound  to  obey,  and  becomes  a  trespasser  if  he  yields  obedi- 
ence.  Hence,  if,  on  an  execution  agaiust  one  person,  pro[)erty  is  attempted 
to  be  taken  from  the  possession  of  another  person,  who  resists  the  officer, 
and  a  bystander  comuianded  to  assist  forcibly  lays  hands  npon  the  latter, 
to  overcome  his  resistance,  and  it  turns  out  that  the  property  is  that  of  the 
latter,  and  not  of  the  former,  the  bystander  is  liable  for  an  assault  and 
battery.  It  is  evident  that  such  law  as  this  would  place  the  bystander  in 
a  very  delicate,  dangerous,  and  unreasonable  position,  for  he  must  obey  at 
his  peril,  unless  he  knows  that  the  officer  acts  without  authority.  We 
apprehend  that  the  true  rule  in  civil  as  well  as  in  criminal  cases  does  not 
require  the  bystander,  nnder  such  circumstances,  to  inform  himself  as  to 
the  officer's  authority.  In  the  language  of  Morse,  J.,  in  Firestoue  ▼.  Rice, 
71  Mich.  37f,  15  Am.  St.  Rap.  266:  "  We  do  not  think  that  a  man  called 
npon  by  the  sheriff  is  required,  at  his  peril,  to  ascertain  whether  the  sheriff 
has  a  proper  warrant,  or  whether  the  offense  charged  against  the  person  to 
be  arrested  is  a  felony,  or  that  he  may  refuse  to  act  until  he  is  satisfied  that 
the  sheriff  is  acting  legally,  or  within  the  scope  of  his  office,  in  a  criminal 
case.  If  he  were  allowed  to  do  this,  the  object  of  the  law  would  be  de- 
feated, and  the  statute  rendered  nugatory  in  many  cases.  There  is  often 
DO  time  for  inquiry,  as  action  must  be  immediate.  The  necessity  of  the  case 
will  not  permit  the  person  thus  summoned  to  stop  to  examine  papers,  or 
take  counsel  as  to  the  legality  of  the  process  in  the  officer's  hands,  or  to 
inquire  whether  any  process  is  necessary  in  the  particular  case  whore  his 
aid  is  required."  These  reasons  may  apply  with  equal  force  to  civil  cases, 
and  we  conceive  the  law  to  be  that  every  citizen  is  bound  to  assist  a  known 
(^cer  in  making  an  arrest  when  called  upon  to  do  so,  and  is  not  bound  to 
inquire  into  the  regularity  or  legality  of  the  process  in  the  hands  of  the 
officer;  and  that  he  is  protected  by  the  call  from  being  sued  for  rendering 
the  requisite  assistance.  The  officer  may  not  be  acting  legally,  and,  there- 
fore,  be  a  trespasser;  "but  the  person  assisting  him,"  says  the  same  jus- 
tice  above  quoted,  "at  his  request  or  command,  and  who  relies  upon  his 
official  character  and  call,  is  protected  by  the  law,  and  mast  necessarily  be, 
against  suit  for  trespass  and  false  imprisonment,  if  in  his  acts  he  confines 
himself  to  the  order  and  direction  of  the  sheriff":  Firesto)he  v.  Rice,  71 
Mich.  377;  16  Am.  St.  Rep.  266;  McMahan  v.  Oreen,  34  Vt  69;  80  Am. 
Dec.  665;  Reed  v.  Rice,  2  J.  J.  Marsh.  44;  19  Am.  Dec.  122. 

The  assistant  must,  of  course,  act  in  good  faith;  otherwise  he  would  have 
to  show  a  valid  process:  Reed  v.  Rice,  2  J.  J.  Marsh.  44;  19  Am.  Dec.  122. 
Where  the  party  making  the  arrest  is  not  a  known  public  officer,  but 
only  assumes  to  be  authorized  to  act  in  the  particular  case  by  special 
appointment,  a  different  rule  applies.  In  such  a  case  persons  aiding  the 
■apposed  officer  are  bound  to  know  whether  he  is  authorized  to  make  the 
arrest  or  not.  If  the  party  making  the  arrest  is  a  trespasser  for  want  of 
proper  authority,  those  aiding  him  are  also  trespassers:  Dietrich*  T.  Bclcaw, 
43  Ind.  175;  Hooker  v.  Smith,  \^  Vt,  151;  47  Am.  Dec.  679. 
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Prmence  of  Officer — Acting  Through  TJiird  Person. — To  jn3tify  a  private 
person  in  assisting  an  officer  in  the  execution  of  process  the  officer  must 
in  some  sense  bo  present  cominan<lin<^  him.  The  law  fixes  no  precise  limits 
as  to  the  distance  which  the  two  may  be  apart,  and  coustructive  presence 
may  be  sufficient.  If,  therefore,  a  sheriff  is  endeavoring  to  make  au  arrest, 
or  preserve  the  peace,  and  calls  in  others  to  help  him,  he  is,  though  absent 
from  the  particular  place  occupied  bj'  them,  to  be  deemed  constructively 
present,  if  his  absence  is  in  furtherance  of  the  common  design:  See  mono- 
graphic note  to  Hawkins  v.  Commonwealth^  61  Am.  Deo.  155,  where  the 
whole  subject  of  arrest  is  fully  discussed;  Peoples.  Moore,  2  Doug.  (Mich.) 
1.  "The  sheriff,"  said  Kent,  C.  J.,  in  Coyles  v.  Hurtin,  10  Johns.  85, 
88,  "is  quotlum  modo  present  by  his  authority  if  he  be  actually  engaged 
in  efforts  to  arrest,  diim  ftrvet  opus,  and  has  commanded  and  is  con- 
tinuing  to  command  and  procure  assistance.  When  he  is  calling  on  the 
power  of  the  county,  or  a  requisite  portion  of  it,  to  enable  him  to  over- 
come resistance,  it  would  be  impossible  that  he  should  be  actually  present 
in  every  place  where  power  might  be  wanting.  The  law  is  not  so  unreason- 
able as  to  require  the  officer  to  be  an  eye  or  ear  witness  of  what  passes,  and 
to  render  all  his  authority  null  and  void,  except  when  he  is  so  present. 
He  could  not,  upon  that  construction,  use  the  power  of  the  county  with 
effect,  and  it  would  be  attended  with  great  inconvenience  and  danger  to 
the  administration  of  justice.  The  question  in  these  cases  does  not  turn 
upon  the  fact  of  distance,  bo  long  as  the  sheriff  is  within  his  county,  and  is 
bonafde  and  strictly  engaged  in  the  business  of  the  arrest.  In  the  execu- 
tion of  civil  process,  where  there  was  no  resistance,  it  was  held  by  Lord 
Mansfield,  in  Blotch  v.  Ardur,  Cuwp.  63,  that  the  officer  must  be  the 
authority  to  arrest,  but  he  need  not  be  the  hand,  nor  present,  nor  in  sight; 
nor  is  any  exact  distance  prescribed.  It  is  a  question  of  fact  for  a  jury 
whether  the  officer  was  on  that  business,  and  so  quodam  modo  present.  The 
necessity  of  the  doctrine  of  constructive  presence  applies  with  much  more 
force,  and  ought  to  be  received  with  much  more  liberality  when  the  officer 
is  serving  criminal  process,  and  meets  with  resistance.  There  are  many 
instances  in  the  books  of  persons  convicted  of  felonies  committed  by  them, 
as  aiders  and  abettors,  though  far  beyond  the  power  of  seeing  or  hearing 
the  actual  perpetration  of  the  act.  The  cases  proceed  upon  the  principle 
of  mutual  concert,  aid,  and  protection  in  the  execution  of  one  common 
design,  and  the  doctrine  equally  applies  to  this  case  where  the  sheriff  calls 
in  aid  to  execute  process.  He  is  present,  in  judgment  of  law,  by  his  au- 
thority, and  every  person  who  aids  him,  in  pursuance  of  his  summons,  acts 
under  the  same  protection,  and  the  same  responsibility,  as  if  the  sheriff 
stood  in  his  view":  To  the  same  effect,  see  CommonxixaWi  v.  Field,  13  Mass. 
321.  In  this  case  a  sheriff  attempted  to  arrest  some  rioters  assembled  at 
a  certain  house.  His  absence  was  to  procure  more  assistance.  During  hia 
absence  a  quarrel  ensued  among  the  guards,  and  the  rioters  escaped. 
Plaintiff  was  not  a  guard,  but  quarreled  with  one  of  them.  The  sheriff  had 
asked  assistance  of  the  plaintiff,  though  not  in  a  very  clear  and  direct 
manner,  in  making  the  arrest.  After  the  escape  the  sheriff  arrested  the 
plaintiff  for  refusing  to  aid  him  in  apprehending  the  rioters,  and  with  hav> 
ing  assisted  them  in  making  their  escape.  Plaintiff  was  bound  over  to  an- 
swer the  charge,  but  sued  the  sheriff  for  assault  and  battery,  and  false 
imprisonment,  and  recovered  a  judgment.  The  supreme  court,  however, 
•warded  a  new  trial  upon  the  ground  that  the  case,  especially  as  to  con- 
structive presence,  had  not  been  properly  submitted  to  the  jury,  the  trial 
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court  holding  that  the  sheriff  could  not  delegate  to  the  persons  left  at  the 
plaintiff's  bouse  the  power  of  arresting,  during  his  absence,  the  men  against 
whom  the  warrant  had  been  issued;  and  that  if  it  had  been  properly  pre- 
•ented,  the  supreme  court  could  not  say  that  the  jury  would  not  have  ac- 
quitted the  defendant,  on  the  ground  that  the  plaintiff  had,  coniiary  to  his 
duty,  aided  or  countenanced  the  escape  of  the  rioters  during  the  absence  of 
the  sheriff.  There  is  a  difference  between  the  officer's  calling  in  assistance 
and  attempting  to  act  through  the  agency  of  a  third  person.  Hence,  if  a 
constable,  having  a  warrant  of  arrest,  gives  it  to  his  son,  who  executes  it 
while  his  father  is  in  sight  a  quarter  of  a  mile  off,  the  arrest  is  illegal:  Bex 
V.  Patience,  7  Car.  &  P.  775. 

Jiewarda. — The  policy  of  the  law  forbids  a  public  officer,  or  those  called 
to  aid  him  in  the  discharge  of  a  public  duty,  receiving  for  his  or  their  ser- 
vices any  reward  or  compensation  beyond  that  allowed  by  law.  Hence,  per- 
sons acting  as  a  poise  comitiiUu,  and  as  special  deputy  sheriffs,  and  under 
the  direction  and  immediate  control  of  the  sheriff  of  a  county,  and  who, 
while  acting  in  the  discharge  of  their  duty,  arrest  persons  for  whose  arrest 
and  conviction  a  reward  has  been  offered,  are  not  entitled  to  such  reward, 
because  in  making  such  arrest  they  are  simply  doing  their  daty:  SL  Louii 
«tc  By.  Go.  r.  Oiafion,  61  Ark.  604;  14  Am.  St.  Rep.  6«. 
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AuBi — iNaTBUOTiON. — The  proof  of  an  alibi  in  a  criminal  case  is  saffioient 
when  it  satisfies  the  jury,  with  reasonable  certainty,  that  the  accused 
was  not  present  when  the  crime  was  committed.  Hence,  it  is  error 
justifying  the  granting  of  a  new  trial  to  charge:  "The  prisoner  in  this 
ease  has  attempted  to  set  up  an  alibi.  The  court  charges  you  that  when 
the  defendant  attempts  to  set  up  an  alibi,  that  the  burden  of  proof  is 
npon  him  to  satisfy  you  beyond  a  reasonable  doubt  that  the  alibi  is 
true. " 

Assault  to  Rape  —  Evidkncb — Instruction. — While  jnerely  entering  • 
room  in  which  there  is  a  female,  for  the  purpose  of  committing  a  rape 
npon  her,  may  be  insufficient,  without  more,  to  authorize  a  conviction 
for  assault  with  intent  to  commit  rape,  yet  it  is  not  error  to  instruct 
the  jury  that  this  would  authorize  them  to  find  the  defendant  guilty  if 
the  evidence  shows  beyond  doubt  that  it  was  his  intention  to  ravish  her, 
and  that  an  actual  assault  was  made  upon  her  person  in  furtherance  of 
such  purpose,  and  the  jury  must  necessarily  understand  from  the  whole 
charge  that  proof  of  an  assault  is  essential  to  a  conviction. 

Assault  to  Rape — Insjrl'ction. — It  is  not  error,  upon  the  trial  of  an  in- 
dictment for  assault  with  intent  to  commit  rape,  to  charge  as  follows: 
"Because  the  prosecutor,  the  husband  of  the  lady,  did  not  kill  the  de- 
fendant on  the  next  morning  when  he  first  saw  him,  is  not  to  be  con- 
sidered as  diacreilifcing  his  testimony;  because  the  law  gives  no  citizen 
the  right  to  take  the  law  in  his  hands;  and  the  prosecutor  is  rather  to 
be  commended  for  observing  the  law,  than  criticised  for  not  taking  it 
into  his  own  hands." 
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AflflATTLT  TO  Rape— iHflTRUOnoN. — It  is  not  error,  apon  the  trial  of  an  in- 
dictment for  assault  with  intent  to  commit  rape,  to  refuse  to  give  in 
charge  to  the  jury  a  lengthy  and  argumentative  request,  summing  up 
▼arious  facts  aud  circumstances  favorable  to  the  theory  of  the  innocence 
of  the  accused. 

Afpbal — Practice. — Upon  reversing  judgment  it  is  unnecessary  for  the 
appellate  court  to  rule  upon  questions  raised  upon  the  motion  for  a  new 
trial,  and  which  will  probably  not  arise  again  at  the  next  hearing. 

Indictment  for  assault  with  intent  to  commit  rape.  De- 
fendant was  in  the  employment  of  the  prosecutor  as  a  servant 
at  his  store.  The  defendant  entered  the  bedroom  of  the 
husband  and  wife  at  half  past  2  o'clock  at  night,  while  they 
were  asleep,  she  being  on  the  bed,  and  her  husband  being  on 
a  cot  next  to  the  bed.  The  wife  was  awakened  by  the  touch 
of  defendant's  hand,  he  being  on  the  bed,  on  his  knees,  lean- 
ing on  his  left  hand,  with  his  other  hand  on  the  private  part 
of  her  person,  and  leaning  toward  her.  The  covering  had 
been  thrown  off  her,  and  her  night-gown  was  pulled  up  to  her 
waist.  She  called  her  husband  who  answered,  and  defendant 
leaped  from  the  window  and  ran  off.  Half  a  dozen  witnesses, 
most  of  them  relatives  of  the  defendant,  gave  testimony  tend- 
ing to  show  that  he  came  home  at  11  o'clock  on  the  night  in 
question,  and  was  there  the  remainder  of  the  night.  Among 
the  instructions  given  were  those  indicated  in  the  first,  second^ 
and  third  sections  of  syllabus  above.  A  lengthy  and  argu- 
mentative request  to  charge  the  jury,  summing  up  various 
facts  and  circumstances  favorable  to  the  theory  of  defendant's 
innocence,  was  refused. 

Ingram  &  McLester,  Little,  Wimhish  &  WorrxViy  and  Tigner^ 
dc  Chapman,  for  the  plaintiff  in  error. 

S.  P.  Gilbert,  solicitor  general^  for  the  defendant  in  error. 

**•  Lumpkin,  J.  1.  The  charge  set  out  in  the  first  head- 
note,  of  which  complaint  was  made  in  the  motion  for  a  new 
trial,  was  undoubtedly  erroneous  for  two  reasons:  1.  The 
court  ought  not  to  have  said  that  the  accused  bad  attempted 
to  set  up  an  alibi.  The  use  of  the  word  "  attempted  "  at 
least  had  a  tendency  to  convey  to  the  minds  of  the  jury  an 
intimation  that  the  effort  of  the  accused  to  prove  an  alibi 
amounted  to  nothing  more  than  an  attempt.  2.  The  error 
already  noticed  was  intensified  when  the  court  went  on  to 
instruct  the  jury  that  the  burden  of  proof  was  upon  the  ac- 
cused to  satisfy  them  beyond  a  reasonable  doubt  that  the 
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alibi  was  true.  We  do  not  understand  this  to  be  the  law. 
To  make  an  alibi  available  as  a  defense,  it  must  be  proved, 
of  course,  but  if  tlie  proof  offered  for  this  purpose  is  sufficient 
to  satisfy  the  jury  with  reasonable  certainty  tiiat  the  accused 
was  not  present  when  tho  crime  was  committed,  no  more 
should  be  required. 

In  Harrison  v.  State,  83  Ga.  130,  we  find  in  the  third  head- 
note,  which  was  made  by  Chief  Justice  Bleckley,  *'•  the 
following  condensed  and  apt  statement  of  the  law  applicable: 
"Touching  alibi,  the  rule  in  Georgia  as  established  by  au- 
thority consists  of  two  branches.  The  first  is,  that,  to  over- 
come proof  of  guilt  strong  enough  to  exclude  all  reasonable 
doubt,  the  onus  is  on  tl»e  accused  to  verify  his  alleged  alibi 
not  beyond  a  reasonable  doubt,  but  to  the  reasonable  satis- 
faction of  the  jury.  The  second  is  that,  nevertheless,  any 
evidence  whatever  of  alibi  is  to  be  considered  on  the  general 
case  with  the  rest  of  the  testimony,  and,  if  a  reat^onable  doubt 
of  guilt  be  raised  by  the  evidence  as  a  wiiole,  the  doubt  must 
be  given  in  favor  of  innocence":  Note,  also,  the  remarks  of 
the  chief  justice  and  the  cases  cited  on  page  134. 

In  Westhrook  v.  State^  91  Ga.  11,  it  was  held  that  when  the 
accused  set  up  an  alibi  as  a  defense,  the  burden  of  proving  it 
was  upon  him,  but  there  is  no  intimation  in  the  ruling  made 
in  that  case  that  he  must  prove  it  beyond  a  reasonable 
doubt. 

It  is  true  that  in  the  present  case  our  learned  brother  of 
the  circuit  bench  undertook  to  give  in  charge  to  the  jury  the 
second  rule  stated  in  the  above-quoted  extract  from  the  case 
of  Harrison  v.  State,  83  Ga.  130.  His  language  was:  "Take 
the  testimony,  gentlemen,  that  the  defendant  has  offered  in 
support  of  his  alibi,  and  see  whether  or  not  he  has  satisfied  you 
that  hecould  not  have  been  there  at  the  time  and  place  that  the 
crime  was  committed,  if  a  crime  has  been  committed.  If  you 
•should  find  that  to  be  a  fact,  you  would  go  no  further,  but  you 
would  return  a  verdict  for  the  defendant.  But,  if  you  should 
not  believe  that  the  alibi  has  been  clearly  established,  you  can 
take  the  testimony  that  was  given  in  support  of  the  alibi,  and 
consider  it  along  with  the  other  testimony  in  arriving  at  the 
truth  in  the  case.  You  can  consider  it  together  with  all  the 
other  testimony  in  the  case,  to  see  whether  or  not  the  testi- 
mony in  support  of  the  alibi,  together  with  the  testimony 
given  on  the  other  branch  of  ***  the  case  would  leave  a  rea- 
sonable doubt  in  your  minds."     It  will  be  readily  peroeived 
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that  the  above  charge,  fairly  construed,  still  left  the  jury 
under  the  impression  that,  in  order  to  make  the  defense  of 
alibi  available  as  such,  it  would  be  necessary  that  it  should 
be  clearly  established.  Taken  in  connection  with  the  pre- 
vious instruction  that  it  was  incumbent  on  the  accused  to 
prove  beyond  a  reasonable  doubt  the  truth  of  the  alibi,  the 
jury  must  have  understood  that,  by  the  words  "clearly  estab- 
lished," the  judge  was  simply  repeating  in  a  different  form 
what  he  had  already  said  upon  this  subject.  We  therefore 
do  not  think  the  error  first  committed  was  cured,  and,  in  our 
judgment,  the  ends  of  justice  require  that  the  case  should  be 
tried  again.  We  grant  a  new  trial  the  more  readily,  because 
there  is  room  for  grave  doubt  as  to  whether  the  person  who, 
according  to  the  state's  testimony,  entered  the  room  of  Mrs. 
Albright  was  really  the  accused,  and  another  and  fuller  in- 
vestigation may  throw  more  light  upon  this  question. 

2.  The  evidence  for  the  state,  if  true,  showed  beyond  all 
question  that  an  assault  was  committed  on  the  person  of 
Mrs.  Albright  by  some  one  who  entered  her  room,  and  that 
the  intent  of  the  person  making  the  assault  was  to  commit 
the  crime  of  rape.  The  court,  in  several  different  portions 
of  the  charge,  instructed  the  jury,  in  substance,  that  if  the 
accused  entered  the  room  for  the  purpose  of  having  carnal 
knowledge  of  the  female  therein,  forcibly  and  against  her  will, 
they  would  be  authorized  to  find  him  guilty.  It  may  be  that 
merely  entering  a  room  in  which  there  is  a  female,  for  the 
purpose  of  committing  a  rape  upon  her,  would  be  insufficient, 
without  more,  to  auiliorize  a  conviction  for  an  assault  with 
intent  to  rape;  but  the  charge  just  mentioned,  construed  in 
connection  with  the  evidence,  was  not,  in  this  particular 
case,  erroneous,  because  if  the  accused  was  the  person  who 
entered  Mrs.  Albright's  room,  the  **'  jury  were  authorized 
to  find  him  guilty  of  this  crime,  it  being  absolutely  certain, 
not  only  that  it  was  his  purpose  to  ravisli  her,  but  also  that 
an  actual  assault  was  made  upon  her  person  in  furtherance 
of  this  purpose. 

3.  We  presume,  though  the  record  does  not  distinctly  so 
disclose,  that  the  charge  set  out  in  the  third  head  note  was 
invoked  because  of  some  criticism  upon  the  husband  of  Mrs. 
Albright  for  not  killing  or  offering  violence  to  the  accused 
upon  meeting  him  on  the  morning  after  the  alleged  felonious 
assault  upon  Mrs.  Albright.  In  the  absence  of  some  such 
reason  the  court  would   have  had  no  occasion  to  use  the 
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language  complained  of.  We  will  assume  that  a  proper  rea- 
son arose  for  giving  this  charge,  and  we  commend  both  its 
language  and  its  spirit.  If  persons  against  whom  criminal 
wrongs  liave  been  committed  would  desist  from  attempting 
to  redress  those  wrongs  by  taking  the  law  into  their  own 
hands,  and  would  appeal  to  the  courts  for  protection,  there 
would  be  less  of  lynch  law,  the  prevalence  of  which  through- 
out the  land  is  so  deplorable.  We  therefore,  in  the  most 
emphatic  terms,  uphold  and  sanction  the  charge  of  his 
honor.  It  is  not  only  free  from  error,  but  in  every  sense 
admirable  and  proper. 

4.  Counsel  for  the  accused  presented  to  the  court  a  lengthy 
and  argumentative  request  to  charge  the  jury,  summing  up 
various  facts  and  circumstances  favorable  to  the  theory  of 
his  innocence.  The  substance  of  this  request  appears  in  the 
reporter's  statement.  There  was  no  error,  we  think,  in  refus- 
ing to  give  it  in  charge  to  the  jury.  While  it  might  prop- 
erly form  a  portion  of  the  argument  of  counsel,  and  contains 
many  reasons  and  suggestions  which  might  have  weight  with 
the  jury,  it  would  be  going  outside  of  the  proper  limits  for  the 
judge  to  use  such  language  in  instructing  the  jury  upon  the 
law  of  the  case. 

5.  The  motion  for  a  new  trial  raised  other  questions  **• 
upon  which  we  have  made  no  ruling.  It  is  not  at  all  prob- 
able that  they  will  again  arise  at  the  next  hearing,  and  for 
this  reason  it  is  unnecessary  to  deal  with  them  now. 

Judgment  reversed.  

Alibi. — The  evidence  relied  on  to  establish  proof  of  an  alibi  mast  be  saf* 
ficiently  clear  and  conviucing  to  satisfy  the  jury  that  the  preponderance  of 
evidence  is  in  favor  of  tlie  alibi,  but  it  need  not  be  sufiScient  to  remove  all 
reasonable  doubt  thereof:  See  note  to  CarUon  v.  People^  41  Am.  St.  Rep. 
855. 

Assault  to  Rape. — The  crime  of  assault  with  intent  to  commit  rape  is 
complete  when  the  intent,  with  the  present  means  of  carrying  it  into  effect, 
exists,  and  preparation  therefor  has  been  made:  State  v.  Shroyer,  104  Mo> 
441;  24  Am.  St  Rep.  344,  and  note;  State  v.  Lung,  21  Nev.  209;  37  Am. 
St.  Rep.  505.  Evidence  that  the  defendant  entered  the  room  of  a  young 
lady  while  she  was  asleep,  by  means  of  raising  a  window,  and  went  to  the 
bed,  and  grasped  her  by  the  leg,  but  hastily  retreated,  without  any  explan- 
ation of  his  oonduot,  when  she  screamed,  was  held  sufficient  to  be  sub- 
mitted to  the  jury,  upon  an  indictment  for  an  attempt  to  commit  rape,  in 
StaU  ▼.  Bom,  IS  Ired.  244;  67  Am.  Dm.  M5;  note  to  Jonu  r.  Aote,  24  Am. 
St  Bep.  852. 

\ 
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Atlanta   and    Charlotte    Air-Linb    Railway 
Company  v.  Gravitt. 

[9S  Gkoriia,  369.} 
WlTNiaflKS    AHB    EVIDBMOK — PRODUCTION    OP   WhEN    WiTNK33   18    IK    Ak- 

OTHKR  Statk. — That  a  witaess  is  beyond  the  jurisdictiou  of  the  state  is 
generally  a  sufficient  cause  for  not  producing  him.  Hence,  there  is  no 
error  in  admitting  his  evidenco  given  upon  a  former  trial  of  the  samo 
case  when  it  appears  that,  after  such  trial,  he  went  to  another  state. 
The  question  as  to  whether  he  is  "inaccessible,"  within  the  meaning  of 
the  statute,  is,  under  ail  the  circumstances  of  the  case,  a  question  for 
determination  by  the  trial  court  iu  the  exercise  of  a  sound  discretion. 

Pabknt  and  Child. — Mother  is  Depkndent  upon  Son,  When. —  A 
mother  is  dependent  upon  her  eleven  year  old  boy,  and  ha  contributes 
substantially  to  her  support,  where  it  appears  that  the  family  are 
laboring  people,  mutually  dependent  one  upon  the  other,  for  a  8up« 
port;  that  the  boy  resides  with  his  parents;  that  he  works  with  bis 
father  upon  a  farm;  that  his  labor  is  worth  six  dollars  per  month;  that 
he  renders  services  to  his  mother  about  the  house  in  the  performance 
of  her  household  duties;  and  that  the  benefit  of  his  labor  and  services 
thus  realized  by  the  parents  goes  toward  the  support  of  themselves  and 
their  family. 

Parents'  Right  or  Action  Against  Railway  Compant  vor  Death  oi 
Minor  Child  Occasioned  by  Negligence  of  its  Cdstodian — Impot- 
able Negligence. — By  express  statute  iu  Georgia  the  father  is  vested 
with  the  custody  of  his  minor  child,  and  its  mother  is  not  accountable 
for  the  conduct  of  its  custodian  chosen  by  the  father.  It  is  the  father's 
duty  to  guard  and  shield  his  child  from  injury,  and,  if  suit  is  brought  by 
its  parent  or  custodian  for  an  injury  to  it,  negligence  of  the  plaintiff 
may  defeat  a  recovery.  Hence,  if  the  father  puts  his  minor  child  of  ten- 
der years  in  another's  custody,  the  latter  is  the  representative  and 
agent  of  the  father;  and  if,  by  gross  negligence  of  the  custodian  in 
taking  it  upon  a  high  and  dangerous  trestle,  it  ia  run  over  by  a  passen- 
ger train  and  killed,  such  negligence  is  imputable  to  the  father,  who  can- 
not, therefore,  recover  for  the  death.  Such  custodian  is  not,  however,  the 
representative  or  agent  of  the  mother,  who  is  specially  authorized  by 
statute,  in  such  a  case,  to  sue  for  damages  for  her  son's  death;  and  she 
is  not,  in  such  a  suit,  chargeable  with  the  negligence  of  the  father 
merely  because  of  the  conjugal  relation  existing  between  them.  His 
negligence  is  not  imputable  to  her,  except  where  she  has  expressly  con« 
stituted  him  her  agent  for  the  purpose  in  baud, 

Bailroad  Companies— Failure  to  Signal,  etc.,  Elsewhere  than  at  a 
Public  Crossing  is  ngf  Negligence. — The  statutory  requirements  aa 
to  giving  signals  and  checking  the  speed  of  railroad  trains  do  not  re- 
quire this  to  be  done  upon  the  track  elsewhere  than  at  a  public  cross- 
ing. Hence,  the  omission  of  the  engineer  to  do  this,  where  a  stranger 
is  walking  on  a  trestle  on  a  railroad  track,  though  it  is  between  a  blow- 
post  and  a  public  crossing,  is  not  negligence  if  the  presence  of  the 
stranger  is  unknown  to  the  engineer. 

Railroad  Companies  —  Duty  and  Liability  as  to  Stranobb  upon 
Track  not  at  a  Public  Crossing.  —After  the  presence  of  a  stranget 
Am.  St.  Ekp.,  Vol.  XUV.— 10 
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upon  a  railway  track  at  a  place  otiier  than  a  public  crossing  becomes 
known  to  the  engineer,  a  failure  on  the  latter's  part  to  observe  all  or* 
diuary  and  reasonable  care  and  diligence  to  avoid  injury,  will  render 
the  company  liable  if  injury  results,  unless  it  conld  have  been  avoided 
by  the  use  of  ordinary  care  on  the  part  of  the  person  hurt  or  killed. 

Railroad  Companies— Evidbnce— Liability  for  Causing  Death  Wuerb 
no  Negligence  is  Imputable.— The  failure  of  the  servants  of  a  rail- 
road company  to  comply  with  the  statutory  requirements  as  to  signals, 
speed,  etc.,  in  approaching  public  crossings  is,  when  a  part  of  the  re$ 
gestcB,  admissible  in  evidence  in  a  railway  accident  case  to  show  neg- 
ligence  arising  from  a  breach  of  duty,  due  at  the  time  and  place  of  the 
calamity,  by  the  company,  to  the  person  injured  or  killed;  but  if  the 
evidence  as  a  whole  shows  that  such  persou  was  injured  or  killed  upon 
the  track  elsewhere  than  at  a  public  crossing,  and  that  there  was  do 
negligence  imputable  to  the  company  other  than  the  failure  of  its  serr- 
ants  to  give  signals  or  to  check  the  speed  of  the  train  at  a  place  oth(V 
than  a  public  crossing,  the  company  is  not  liable. 

Railroau  Companies— Evidence  as  to  Checking  Speed  or  Train.— The 
mere  opinion  of  a  locomotive  engineer  that  a  heavy  passenger  train, 
made  up  of  a  locomotive  and  six  cars,  and  running  on  a  down  grade  at 
the  rate  of  forty-five  miles  an  hour,  could  be  stopped  within  a  distance 
of  one  hundred  yards,  is  not  sufficient  to  overcome  the  positive  and 
nncontradicted  evidence  of  the  engineer  and  fireman  upon  the  identical 
train  that  every  thing  was  done  which  possibly  could  be  done  to  stop 
it,  and  that  notwithstanding  such  efforts  it  was  not  stopped  within  • 
distance  of  over  four  hundred  yards,  especially  where  such  evidenoe 
was  strongly  corroborated  by  that  of  experts  in  such  matters. 

Minor  Child's  Right  of  Action  for  Injury  to  Itself  Though  Its  Pab* 
■NT  or  Custodian  was  Negligent. — Negligence  of  a  parent  or  custo- 
dian  of  a  child  is  no  justification  foi  others  to  injure  it;  hence,  if  snik 
is  brought  by  or  in  behalf  of  an  infant  in  its  own  right  for  an  injurjr 
sustained  through  the  act  of  another,  contributory  negligence  on  tb« 
part  of  its  parents,  or  others  standing  in  loto  parentis,  will  not  operate 
as  a  bar  to  recovery,  or  present  any  defense  to  the  suit. 

Action  for  damages. 

Henry  Jackson,  Qeorge  D.  Thomat,  and  Samuel  C.  DurUap, 
for  the  plaintiff  in  error. 

/.  B.  Estes,  H.  H.  Perry,  H.  H.  Dean,  and  M.  L,  Smith,  for 
the  defendant  in  error. 

•**  Lumpkin,  J.  The  facts  of  this  case,  so  far  as  material, 
will  be  stated  in  connection  with  the  legal  principles  dis- 
cussed. 

1.  One  ground  of  the  motion  for  a  new  trial  alleged  that 
the  court  erred  in  allowing  the  plaintiff  to  introduce,  over  ob- 
jection of  the  defendant,  the  evidence  of  one  Willingham, 
contained  in  a  brief  of  the  evidence  taken  at  a  former  trial  of 
this  same  case;  it  appearing  that  the  witness,  who  had  for- 
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merly  resided  in  the  county  where  the  trial  occurred,  had 
removed  to  Texas,  and  that  his  place  of  abode  in  that  state 
was  well  known  to  the  officers  of  the  court,  and  also  in  tlje 
community  in  which  he  had  resided  before  leaving  Georgia. 
"That  a  witness  is  beyond  the  jurisdiction  of  the  state  is  gen- 
erally a  sufficient  cause  for  not  producing  him":  See  Eagle 
&  Phenix  Mfg.  Co.  v.  Welch,  61  Ga.  448,  citing  1  Greenleaf  on 
Evidence,  sec.  163.  and  note  on  page  235,  and  also  previous 
decisions  of  this  court.  And  see  the  later  case  of  Gunn  v. 
Wades,  65  Ga.  537.  After  an  examination  of  the  authorities, 
and  after  some  reflection,  our  conclusion  is,  that  whether  or 
not  a  witness  beyond  the  jurisdiction  of  this  state  is  "inac- 
cessible," in  the  sense  in  which  that  word  is  used  in  section 
3782  of  the  code,  is  in  each  particular  case  a  question  for  de- 
termination by  the  trial  judge  in  the  exercise  of  a  sound 
discretion.  We  are  unadvised  as  to  whether  or  not  there  is 
any  statute  in  Texas  for  compelling  the  attendance  before 
commissioners  of  a  witness  whose  testimony  by  interrogato- 
ries is  desired  in  the  courts  of  another  state.  In  the  absence 
of  a  law  of  this  kind  there  could  be  little  doubt  as  to  the 
inaccessibility  of  the  witness  Willingham;  and,  even  if  we 
knew  of  the  existence  of  such  a  law  in  Texas,  we  are  not 
prepared  to  say  we  would  hold  that  the  trial  judge  erred  in 
deciding  that  the  witness  was  inaccessible. 

2.  The  boy  killed  by  the  defendant  railway  company  ■'• 
was  eleven  years  of  age.  The  second  headnote  states  sub- 
stantially the  nature  and  character  of  the  services  he  ren- 
dered at  his  parents'  liome.  There  was  evidence  that  his 
labor  was  worth  six  dollars  per  month  in  money.  In  order 
to  authorize  a  recovery  by  the  mother  for  the  homicide  of  this 
cliild  it  was  essential  for  her  to  make  it  appear  that  he  con- 
tributed to  her  support:  Clay  v.  Central  R.  R.  Co.,  84  Ga. 
345.  If  he  did  contribute  to  her  support,  and  she  was  sub- 
stantially dependent  upon  the  child  in  part  for  support,  the 
fact  that  she  was  also  dependent  upon  her  husband  and  her 
own  labor  would  not  defeat  her  right  to  recover:  Daniels  v. 
Savannah  etc.  Ry.  Co.,  86  Ga.  236.  In  the  present  case  we 
think  the  mother  was  dependent  upon  the  boy,  and  that  he 
contributed  substantially  to  her  support.  This  conclusion 
is  sustained  by  the  decision  of  this  court,  made  after  full  and 
careful  deliberation  upon  the  question  now  under  consider- 
ation, in  Augusta  Ry.  Co.  v.  Glover,  92  Ga.  132.  See  headnote 
6,   and  the   comments  thereon  by  Chief  Justice  Bleckley. 
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The  only  practical  difference  between  that  case  and  the  one 
at  bar  is,  that  there  the  son  was  between  fifteen  and  sixteen 
years  of  age,  while  in  the  present  case  the  boy  killed  was  be- 
tween eleven  and  twelve.  The  principle  applicable  is  the 
same  in  both  cases. 

3.  The  doctrine  of  imputable  negligence  is,  to  some  extent, 
involved  in  the  present  case.  Judicial  opinion  has  not,  in 
the  past,  been  harmonious  as  to  the  extent  or  the  application 
of  this  doctrine.  The  various  questions  which  have  arisen 
when  it  has  been  invoked  have  led  to  many  perplexing  doubts, 
and  much  conflict  and  confusion  in  the  earlier  decisions.  We 
have,  therefore,  thought  it  not  unprofitable  to  enter  into  a 
somewhat  extended  consideration  of  the  doctrine,  so  far  as  it 
has  any  bearing  on  the  facts  now  before  us;  for  though  this 
discussion  may  not  be  absolutely  essential  to  a  correct  '" 
and  intelligible  disposition  of  the  present  case,  we  are  willing 
to  undergo  the  considerable  amount  of  labor  required,  in  the 
hope  that  it  may  prove  useful  to  this  court,  as  well  as  to  the 
judges  of  the  trial  courts,  in  determining  questions  which  are 
likely  to  arise  in  the  future  in  similar  cases.  The  plaintiff 
seeks  to  recover  for  the  homicide  of  a  minor  son,  eleven  years 
of  age.  As  any  negligence  of  the  child  himself,  or  any  neg- 
ligence legally  imputable  to  him,  which  would  have  defeated 
a  recovery  by  him  had  he  been  injured  instead  of  being 
killed,  and  had  brought  an  action  for  the  injuries,  would  now 
defeat  a  recovery  by  the  motlier,  it  is  important  at  the  outset 
to  determine  how  the  child's  rights  in  such  an  action  would 
be  aflfected  by  his  own  negligence  or  that  of  another.  Under 
the  facts  of  this  case  it  is  hardly  necessary  to  go  into  the 
question  of  the  child's  own  negligence;  but  the  inquiry  does 
arise  whether  or  not  the  undoubted  negligence  of  the  person 
in  whose  charge  he  was  when  killed  could  or  could  not  have 
been  properly  urged  as  a  defense  to  an  action  brought  in  his 
behalf.  As  considerable  conflict  is  presented  by  the  numer- 
ous cases  in  which  this  inquiry  has  heretofore  arisen  we  shall 
attempt  to  review  the  leading  decisions  on  the  subject,  with 
a  view  to  ascertaining  what  the  true  law  is. 

The  rule  imputing  to  a  child  of  tender  years  the  negligence 
of  its  parent,  guardian,  or  custodian  was  introduced  into  the 
law  of  this  country  by  Hartfield  v.  Roper,  21  Wend.  615;  34 
Am.  Dec.  273.  The  reasoning:  employed  in  support  of  this 
rule  is  thus  stated  by  Cowen,  J.,  who  delivered  the  opinion 
of  the  court  in  that  case:  "An  infant  i«  not  tuijurU.     He 


Feb.  1894.]     Atlanta  etc.  Ry.  Co.  v.  Gbavitt.  149 

belongs  to  another,  to  whom  discretion  in  the  care  of  his 
person  is  exclusively  confided.  That  person  is  keeper  and 
agent  for  this  purpose;  and,  in  respect  to  third  persons,  his 
act  must  be  deemed  that  of  the  infant;  his  neglect,  the 
infant's  neglect."  The  principle  thus  announced  has  since 
been  recognized,  and  "*  is  still  adhered  to,  by  the  courts  of 
the  state  of  New  York:  Ulangam  v.  Brooklyn  etc.  R.  R.  Co.,  38 
N.  Y.  455;  98  Am.  Dec.  66;  Ihl  v.  Forty-second  Street  etc.  R.  R. 
Co.,  47  N.  Y.  317;  7  Am.  Rep.  450;  Cosgove  v.  Ogden,  49  N.  Y. 
255;  10  Am.  Rep.  361;  Morriion  v.  Erie  Ry.  Co.,  56  N.  Y. 
302;  Thurber  v.  Harlem  etc.  R.  R.  Co.,  60  N.  Y.  333;  McGarry 
V.  Loomia,  63  N.  Y.  104;  20  Am.  Rep.  510;  Huerzeler  v. 
Cenfral  etc.  R.  R.  Co.,  20  N.  Y.  Supp.  676. 

Tlie  doctrine  laid  down  in  Hartfield  ▼.  Roper,  21  Wend. 
615,  34  Am.  Dec.  273,  has  received  tho  approval  of  a  nuniber 
of  other  courts  of  equally  high  standing,  and  has  been  ac- 
cepted and  applied  in  Massachusetts,  California,  Minnesota, 
Indiana,  Maryland,  Maine,  Kansas,  and  Delaware:  Gibbons  ▼. 
Williams,  135  Mass.  333;  McGeary  v.  Eastern  R.  R.  Co.,  135 
Mass.  363;  O'Connor  v.  Boston  etc.  R.  R.  Co.,  135  Mass.  352; 
Holly  V.  Boston  Gas  Light  Co.,  8  Gray,  123;  69  Am.  Dec.  233; 
Wright  v.  Maiden  etc.  R.  R.  Co.,  4  Allen,  283;  Callahan  v. 
Bean,  9  Allen,  401;  Lynch  v.  Smith,  104  Mass.  52;  6  Am. 
Rep.  188;  Karr  v.  Parks,  40  Cal.  188;  Schierhold  r.  North 
Beach  etc.  R.  R.  Co.,  40  Cal.  447;  Meeks  v.  Southern  Pac.  R.  R. 
Co.,  52  Cal.  602;  56  Cal.  513;  38  Am.  Rep.  67;  City  of  St. 
Paul  v.  Kuby,  8  Minn.  166;  Fitzgerald  v.  St.  Paul  etc.  Ry.  Co., 
29  Minn.  336;  43  Am.  Rep.  212;  Pittsburgh  etc.  Ry.  Co.  v. 
Vining,  27  Ind.  513;  92  Am.  Dec.  269;  Lafayette  etc.  R.  R. 
Co.  V.  Huffman,  28  Ind.  287;  92  Am.  Dec.  318;  Hathaway  v. 
Toledo  etc.  Ry.  Co.,  46  Ind.  25;  McMahon  v.  Northern  etc.  R.  R. 
Co.,  39  Md.  438;  Baltimore  etc.  Ry.  Co.  v.  McDonnell,  43  Md. 
534;  Leslie  v.  Lewiston,  62  Me.  468;  O'Brien  v.  McGlinrhy,  68 
Me.  552;  Smith  v.  Atchison  etc.  R.  R.  Co.,  25  Kan.  738;  28 
Kan.  541;  Kyne  v    Wilmington  etc.  R.  R,  Co.,  8  Houst.  185. 

Yet,  the  harshness  of  this  rule  seems  to  have  been  generally 
recognized;  and  even  in  those  jurisdictions  where  it  is  still 
tenaciously  adhered  to  as  sound  in  principle,  the  modern 
tendency  has  been  to  modify  it,  and  "'^  to  limit  its  applica- 
tion, as  far  as  possible,  consistently  with  the. adjudged  cases. 
Accordingly,  it  has  been  held  that  the  doctrine  of  imputable 
negligence  has  no  application  in  a  case  where,  notwithstanding 
negligence  on  the  part  of  parents  in  permitting  their  child  to 
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be  exposed  to  peril,  tlie  child  itself  exercised  due  care: 
O'Brien  v.  McGlinchy,  68  Me.  552;  Lynch  v.  Smith,  104  Mass. 
52;  6  Am.  Rep.  188.  Indeed,  this  modification  of  the  rule 
announced  in  Hartfield  v.  Roper,  21  Wend.  615,  34  Am.  Dec. 
273,  first  found  utterance  in  tlie  very  state  where  the  rule 
itself  was  given  birth:  Lannen  v.  Albany  Gas  Light  Co.,  46 
Barb.  264.  Hogeboom,  J.,  in  delivering  the  opinion  of  the 
court  in  that  case,  says,  on  page  270:  **  But  I  know  of  no  just 
or  legal  principle  which,  when  the  infant  himself  is  free  from 
negligence,  imputes  to  him  the  negligence  of  the  parent,  when, 
if  he  were  an  adult,  he  would  escape  it.  This  would  be,  I 
think,  'visiting  the  sins  of  the  fathers  upon  the  children'  to 
an  extent  not  contemplated  in  the  decalogue,  or  in  the  more 
imperfect  digests  of  human  law."  The  later  decisions  in  New 
York  state  have  strictly  conformed  to  this  view:  Ihl  v.  Forly- 
ucond  Street  etc.  R.  R.  Co.,  47  N.  Y.  317;  7  Am.  Rep.  450;  Mc 
Garry  v.  Loomia,  63  N.  Y.  104;  20  Am.  Rep.  510;  Huerzeler 
V.  Central  etc.  R.  R.  Co.,  20  N.  Y.  Supp.  676.  The  rule  has 
received  a  further  very  material  modification  by  the  courts 
refusing,  in  many  cases,  to  hold,  as  matter  of  law,  thut 
parents  were  negligent  in  not  keeping  constant  and  unremit- 
ting watch  and  restraint  over  their  children,  this  question  of 
negligence  being  left  to  the  jury  for  determination.  Examine 
oases  cited  supra.  While  in  Maryland  it  is  held  that,  though 
a  parent  may  be  negligent  in  exposing  a  child  to  peril,  still, 
if  the  defendant  could  have  avoided  injury  to  it  by  the  ex- 
ercise of  ordinary  care,  the  child  may  nevertheless  recover 
damages:  McMahon  v.  Northern  etc.  R.  R.  Co.,  39  Md.  438; 
Baltimore  etc.  Ry.  Co.  v.  McDonnell,  43  Md.  534. 

•''•  Although,  as  has  been  seen,  the  rule  announced  in 
Hartfield  v.  Roper,  21  Wend.  615,  34  Am.  Dec.  273,  has  re- 
ceived a  very  considerable  following,  its  correctness  has  been 
doubted  and  severely  criticised  in  many  other  jurisdictions. 
As  early  as  1850  the  reasoning  of  that  case  was  expressly 
repudiated  by  Red  field,  J.,  in  Robinson  v.  Cone,  22  Vt.  213, 
64  Am.  Dec.  67.  Wiiile  in  the  later  case  of  Whirley  v.  White- 
man,  1  Head,  610,  McKinney,  J.,  in  speaking  of  New  York's 
pioneer  case,  says:  "This  decision  is  no  less  opposed  to  the 
current  of  authority  upon  the  point  than  to  every  principle 
of  reason  and  justice.  It  is,  literally,  to  visit  the  transgres- 
sion of  the  parent  upon  the  child."  No  less  severe  is  the 
criticism  of  Chief  Justice  Brickell,  of  Alabama,  who  says: 
''It  seems  repulsive  to  our  sense  of  justice  that,  because  the 
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parent  is  negligent  of  his  child,  others  may  with  impunity 
be  equally  negligent  of  its  helplessness,  and  equally  indiffer- 
ent to  its  necessities":  Government  Street  R.  R.  Co.  v.  Hanlon^ 
53  Ala.  82.  Chief  Justice  Beasley,  in  Newman  v.  Phillipsburg 
etc.  R.  R.  Co.,  52  N.  J.  L.  450,  disposes  of  the  question  thus 
tersely:  "The  conversion  of  the  infant,  who  is  entirely  free 
from  fault,  into  a  wrongdoer  by  imputation,  is  a  logical  con- 
trivance uncongenial  with  the  spirit  of  jurisprudence."  While 
in  Bellefontaine  etc.  R.  R.  Co.  v.  Snyder,  18  Ohio  St.  399,  98 
Am.  Dec.  175,  Welch,  J.,  aptly  remarks  that  to  in)pute  the 
negligence  of  the  parent  to  the  child  would  be  to  recognize 
and  apply  "  the  old  doctrine  of  the  father  eating  grapes  and 
the  child's  teeth  being  set  on  edge."  Nor  has  the  ruling  in 
Hartfield  v.  Rnper,  21  Wend.  615,  34  Am.  Dec.  273,  escaped  the 
severe  and  unreserved  disapprobation  of  the  leading  text- 
writers:  See  elaborate  discussion  and  criticism  in  Wharton 
on  Negligence,  2d  ed.,  sees.  313,  314;  Bishop  on  Noncontract 
Law,  sec.  581  et  seq.;  Beach  on  Contributory  Negligence,  1st 
ed.,  sec.  38  et  seq.,  2d  ed.,  sec.  116  et  seq.  Mr.  Beach,  after 
citing  cases  to  show  that  when  a  donkey  is  carelessly  run 
down  in  the  highway,  where  he  is  negligently  exposed  by  the 
owner,  the  defendant  "*  is  held  liable;  or,  where  oysters  are 
negligently  placed  in  a  river-bed,  it  is  an  injury  redressible 
at  law  for  a  vessel  negligently  to  disturb  them,  sarcastically 
adds:  '*  It  appears,  therefore,  that  the  child,  were  he  an  ass 
or  an  oyster,  would  secure  a  protection  which  is  denied  him 
as  a  human  being  of  tender  years,  in  such  jurisdictions  as 
enforce  the  English  or  the  New  York  rule  in  this  respect." 

It  may  be  here  incidentally  remarked  that,  since  the  over- 
ruling of  the  celebrated  English  case  of  Thorogood  v.  Bryan, 
8  Com.  B.  115,  imputing  to  a  passenger  the  ngligence  of  the 
driver  of  a  public  conveyance,  the  position  of  the  English 
courts  upon  the  question  now  before  us  would  seem  to  be  left 
in  doubt:  The  Bernia,  12  Prob.  Div.  58;  affirmed  in  MilU 
▼.  Armstrong,  13  A  pp.  Cas.  1.  There  may  be  later  adjudi- 
cations touching  this  question  by  the  English  courts,  but  we 
have  not  deemed  it  essential  to  ascertain  definitely  as  to  this 
by  an  absolutely  exhaustive  search,  nor  have  we  thought  it 
profitable  in  this  discussion  to  cite  any  of  their  previous  de- 
cisions. As  a  matter  of  general  information,  however,  it  may 
be  stated  that  what  is  commonly  known  as  the  "English 
rule"  was  first  expounded  in  Waite  v.  Northeastern  Ry.  Co.^ 
El.  B.  &,  E.  719.     In  that  case  it  appeared  that  the  plaintiff, 
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an  infant  about  five  years  of  age,  was  in  charge  of  its  grand- 
mother, who  procured  tickets  for  boLh  at  a  railway  station, 
with  the  intention  of  taking  the  train  at  that  place.  In  cross- 
ing a  track  to  reach  a  platform  they  were  run  down  by  a 
train,  under  circurastancea  of  concurrent  negligence  on  the 
part  of  the  grandmother  and  of  the  servants  of  the  company. 
It  was  held  that  the  action  could  not  be  maintained,  be- 
cause of  the  legal  "identity"  of  the  infant  plaintiff  with  his 
guardian  or  custodian,  whose  negligence  would  be  imputable 
to  the  child. 

For  a  further  discussion  of  the  subject  now  under  consid- 
eration, •**  and  full  citation  of  authorities,  reference  is  made 
to  Whittaker's  Smith  on  Negligence,  sees.  412-415;  1  Shear- 
man and  Redfield  on  Negligence,  sec.  74  et  seq.;  Deering's 
Law  of  Negligence,  sec.  28;  Patterson's  Railway  Law,  76-78; 
2  Wood's  Railway  Law,  1284;  Pollock  on  Torts,  297-300; 
Cooley  on  Torts,  818  et  seq.;  Bigelow  on  Torts,  319;  Addi- 
son on  Torts,  576,  note;  3  Lawson's  Rights,  Remedies,  and 
Practice,  sec.  1210;  4  Am.  &  Eng.  Ency.  of  Law,  82-89.  An 
examination  of  the  above  authorities,  and  of  the  cases  therein 
referred  to,  warrants  the  assertion  that  the  consensus  of  opin- 
ion now  is  that  those  decisions  are  wholly  unsound,  and 
without  any  foundation  in  reason  to  support  them,  which 
hold  that  the  rights  of  the  infant  are  identified  with,  or  de- 
pendent upon,  those  of  its  parent;  and  that,  upon  the  princi- 
ple of  agency,  the  act  of  the  parent  must,  in  law,  be  deemed 
that  of  the  child.  Judge  Thompson  remarks,  in  the  vernacu- 
lar of  the  present  day,  that  the  doctrine  which  these  deci- 
sions seek  to  uphold  "seems  fast  going  by  the  board":  2 
Thompson  on  Trials,  sec.  1687.  The  decided  weight  of  cur- 
rent authority  is  in  accord  with  the  view  thus  succinctly 
stated  by  Arnold,  J.,  in  the  recent  case  of  Westbrook  v.  Mobile 
etc.  R.  R.  Co.,  66  Miss.  560,  14  Am.  St.  Rep.  587:  "  Infants 
have  legal  rights  distinct  from  their  parents,  among  which  is 
the  right  to  security  from  personal  injuries  occasioned  by  the 
negligence  or  willful  wrong  of  others.  Negligence  or  dere- 
liction of  the  parent  or  cuistodian  of  children  is  no  justifica- 
tion for  otliers  to  injure  them."  Accordingly,  it  is  held  in 
Mississippi  that  where  the  suit  is  brought  by,  or  in  behalf  of, 
the  infant  in  its  own  right,  contributory  negligence  on  the 
part  of  its  parents,  or  others  standing  in  loco  parentis,  will 
not  operate  as  a  bar  to  recovery,  or  present  any  defense  to 
the  suit.    Such  is  the  rule  which  also  obtains  in  Ohio:  Bellg' 
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fontaine  etc.  R.  R.  Co.  v.  Snyder,  18  Ohio  St.  399;  98  Am.  Deo. 
175;  Cleveland  etc.  R.  R.  Co.  v.  Manson,  30  Ohio  St  451;  St, 
Clair  Street  Ry.  Co.  v.  Eadie,  43  Ohio  St.  91;  54  Am.  Rep.  802. 
'^*  Pennsylvania:  North  Pa.  R.  R.  Co.  v.  Mahoney,  bl  Pa. 
8t.  187;  Erie  Pass.  Ry.  Co.  v.  Schuster,  113  Pa.  St.  415;  67 
Am.  Rep.  471.  Virginia:  Norfolk  etc.  R.  R.  Co.  v.  Ormsby,  27 
Gratt.  465;  Norfolk  etc.  R.  R.  Co.  v.  Groseclose,  88  Va.  267; 
29  Am.  St.  Rep.  718.  Alabama:  Government  Street  R.  R.  Co. 
V.  Hanlon,  53  Ala.  70;  Pratt  Coal  Jc  Iron  Co.  v.  Brawley,  83 
Ala.  371 ;  3  Am.  St.  Rep.  751.  New  Jersey:  Newman  v.  Phillips- 
burg  etc.  R.  R.  Co.,  52  N.  J.  L.  446.  Michigan:  Battishill  v. 
Humphreys y  ^i.  Mich.  494;  Shippy  v.  Village  of  Au  Sable,  85 
Mich.  280.  Nebraska:  Huff  v.  Ames,  16  Neb.  139;  49  Am. 
Rep.  716.  Tennessee:  Whirley  y.  Whitman,  1  Head,  610.  Ver- 
mont: Robinson  v.  Cone,  22  Vt.  213;  54  Am.  Rep.  67.  Con- 
necticut: Daley  v.  Norwich  etc.  R.  R.  Co.,  26  Conn.  591:  68  Am. 
Dec.  413.  Iowa:  Wymore  v.  Mahaska  County,  78  Iowa,  396;  16 
Am.  St.  Rep.  449.  Texas:  Williams  v.  Texas  etc.  R.  R.  Co.,  60 
Tex.  205;  Galveston  etc.  Ry.  Co.  v.  Moore,  59  Tex.  64;  46  Am. 
Rep.  265.  Missouri:  Winters  v.  Kansas  City  Ry.  Co.,  99  Mo. 
509;  17  Am.  St.  Rep.  591;  distinguishing  Stillson  v.  Hannibal 
etc.  R.  R.  Co.,  67  Mo.  671,  and  following  Boland  v.  Missouri  Ry. 
Co.,  36  Mo.  484.  Illinois:  Chicago  City  Ry.  Co.  v.  Wilcox,  33 
111.  App.  450;  affirmed  by  the  Supreme  Court,  138  III.  370. 
Georgia:  Ferguson  v.  Columbus  etc.  Ry.  Co.,  77  Ga.  102.  While, 
in  the  case  last  cited,  this  court  did  not  enter  into  a  discus- 
sion of  the  question,  it  distinctly  ruled  that:  "The  fault  of 
the  father,  if  any,  is  not  attributed  to  the  infant,  the  action 
being  brought  by  the  infant  herself." 

In  many  of  the  text-books  it  is  stated  that  the  opposite 
view  prevails  in  Illinois,  and  numerous  decisions  of  the  su- 
preme court  of  that  state  are  cited  in  support  of  this  state- 
ment, seemingly  with  good  reason.  Be  this  as  '*•  it  may, 
however,  that  state,  by  its  recent  decisions,  has  "  wheeled 
into  line,"  and  joined  the  procession  of  those  jurisdictions 
which  have  repudiated  the  doctrine  of  Hartfield  v.  Roper,  21 
Wend.  615;  34  Am.  Rep.  273,  The  appellate  court  of  Illi- 
nois took  the  initiatory  step  in  this  direction  in  the  case  of 
Chicago  City  Ry.  Co.  v.  Wilcox,  23  111.  App.  450,  Gary,  J.,  re- 
marking: "That  a  child  suing  for  wrong  done  him  shall  be 
cut  ofif  from  remedy  because  others  neglected  their  duty  to 
him,  is  a  doctrine  going  into  ^innocuous  desuetude.^"  On 
appeal  of  this  case  to  the  higher  court  the  judgment  therein 
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was  aflBrraed.  In  delivering  the  opinion  of  the  supreme 
court  Mr.  Justice  Bailey  reviews  exhaustively  the  former 
decisions  of  that  court  and  seeks  to  distinguish  the  case  then 
in  hand  from  those  which  apparently  recognize  the  New 
York  or  English  rule.  In  conclusion,  he  says:  "  Tliis  court, 
however,  cannot  fairly  be  said  to  be  committed  to  a  doctrine, 
upon  the  principle  o[  stare  decisis,  by  its  recognition  or  asser- 
tion in  a  case  which  does  not  call  for  its  application,  and  the 
decision  of  which  rests  wholly  upon  other  grounds.  Not  be- 
ing concluded,  therefore,  by  any  of  our  former  decisione,  we 
are  disposed  to  adopt  the  rule  which  seems  to  us  to  be 
most  reasonable  and  most  in  conformity  with  the  recognized 
principles  of  the  common  law,  viz.,  that  where  a  child  of 
tender  years  is  injured  by  the  negligence  of  another,  the  neg- 
ligence of  his  parents,  or  others  standing  in  loco  parentit^ 
cannot  be  imputed  to  him  so  as  to  support  the  defense  of  con- 
tributory negligence  to  his  suit  for  damages." 

We  will  now  pass,  as  next  in  order,  to  a  consideration  of 
what  are  the  rights  of  a  parent,  in  an  action  brought  in  his 
own  behalf  for  the  injury  or  homicide  of  an  infant  child,  oc- 
curring under  circumstances  of  concurrent  negligence  on  the 
part  of  both  such  parent  and  of  the  defendant  to  the  suit. 

Quite  a  different  rule  prevails  where  the  suit  is  brought, 
••'  not  by  the  child  himself  or  by  another  in  his  behalf,  but 
by  the  child's  parent,  or  by  one  standing  in  loco  parentis,  and 
having  a  legal  interest  in  his  life.  In  such  case  negligence 
on  the  part  of  the  child's  parent  or  custodian  may  utterly 
defeat  a  recovery.  The  reason  for  this  is  apparent,  and  has 
been  uniformly  recognized  and  sanctioned.  It  rests  upon 
the  broad  ground  of  common  justice  that  one  whose  negli- 
gence has  brought  about  a  calamity  to  a  little  one  whom  he  is 
legally  bound  to  watch  over  and  protect  from  injury  cannot 
be  allowed  to  profit  by  the  results  of  his  own  inexcusable,  if 
not  criminal,  neglect  and  misconduct.  There  is  no  conflict 
among  the  decisions  upon  this  question.  Even  in  those 
jurisdictions  which  have  repudiated  the  doctrine  of  imput- 
able negligetice  as  announced  in  Hartfield  v.  Roper,  21  Wend. 
615,  34  Am.  Rep.  273,  there  has  been  no  departure  from  this 
just  and  equitable  principle,  and  this  rule  has  been  universally 
recognized  and  strictly  enforced:  Weslbrook  v.  Mobile  etc.  R.  R. 
Co.,  66  Miss.  560;  14  Am.  8t.  Rep.  587;  Shippy  v.  Village  of 
Au  Sable,  85  Mich.  280;  Glassey  v.  Hestonville  etc.  Ry.  Co.,  57 
Pa.  St.  172;  Erie  Pass.  Ry.  Co.  v.  Schuster^  113  Pa.  St.  412;  57 
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Am.  Rep.  471;  BelUfontnine  etc.  Ry.  Co.  ▼.  Snyder,  24  Ohio  St. 
670;  St.  Clair  Street  Ry.  Co.  ▼.  Eadie,  43  Ohio  St.  91 ;  54  Am. 
Rep.  802;  Williams  v.  Texas  etc.  R.  R.  Co.,  60  Tex.  205;  Chi- 
cago City  Ry.  Co.  v.  Wilcox,  33  111.  App.  450;  affirmed  by  the 
supreme  court,  138  111.  370;  Pratt  Coal  &  Iron  Co.  v.  Braicley, 
83  Ala.  371;  3  Am.  St.  Rep.  751;  Huff  v.  Ames,  16  Neb.  139;  49 
Am.  Rep.  716;  Norfolk  etc.  R.  R.  Co.  v.  Groseclose,  88  Va.  267;  29 
Am.  St.  Rep.  718;  Wymore  v.  Mahaska  County,  78  Iowa,  396; 
16  Am.  St.  Rep.  449.  And  see  the  following  text-books:  Beach 
on  Contributory  Negligence,  1st  ed.,  sees.  44,  45;  2d  ed.,  sec. 
131  et  seq.;  2  Thompson  on  Negligence,  1191;  Wharton  on 
Negligence,  sec.  310;  3  Lawson's  Rights,  Remedies,  and  Prac- 
tice, 2135;  Bishop  on  Noncon tract  Law,  sees.  578-580.  It 
is  equally  well  settled,  as  will  appear  from  an  examination 
of  the  authorities  just  cited,  that  though  the  father  was  not 
himself  present,  but  the  injury  to  the  child  occurred  ■** 
while  it  was  under  the  care  and  in  charge  of  another  person 
to  whom  its  safety  had  been  intrusted,  the  rule  would  still 
apply  in  all  its  strictness.  It  being  the  imperative  legal  duty 
of  a  father  to  guard  and  shield  his  child  from  injury,  if  he 
delegates  that  duty  to  another  he  is  legally  responsible  for 
the  conduct  of  that  other,  whose  every  act  is,  in  legal  con- 
templation, the  act  of  the  father  himself.  This  principle  is 
clearly  stated  in  Bellefontaine  etc.  Ry.  Co.  v.  Snyder,  24  Ohio  St. 
670,  which  was  a  suit  by  the  father  for  an  injury  negligently 
inflicted  by  the  defendant  upon  his  child,  while  the  latter 
was  in  the  custody  of  an  elder  sister.  It  was  in  that  case 
announced  that:  "  What  a  party  does  by  his  agent  he  does 
himself,  and  the  case  stands  no  otherwise  than  it  would  have 
stood  had  the  father  himself  been  present,  taking  charge  of 
the  child.  In  order  to  render  the  principal  accountable  for 
the  acts  or  omissions  of  his  agent  it  is  by  no  means  neces- 
sary to  show  the  incompetency  of  the  agent,  or  that  ihe  prin- 
cipal was  at  fault  in  his  selection  and  appointment.  Howeve* 
competent  the  agent,  and  however  careful  and  prudent  the 
principal  may  be  in  his  selection  and  appointment,  the  agent 
acts  at  the  peril  of  the  principal,  who  stands  accountable  in 
law  for  all  the  agent's  acts  and  omissions." 

Whetlier  the  rule  barring  a  recovery  should  be  extended  to 
cover  a  case  where  an  administrator  sues  for  the  wrongful 
homicide  of  a  child,  caused  by  the  concurrent  negligence  of 
the  child's  parents  and  of  a  third  person,  but  to  which  suit 
neither  of  the  parents  is  a  party  plaintiff,  is  a  question  not  so 
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easy  of  determination.  In  Illinois  it  has  been  said  that  the 
reason  for  the  rule  applies  equally  well  to  such  a  case,  because 
the  inevitable  result  of  a  recovery  by  the  administrator  would 
be  to  enrich  tlie  child's  parents,  who  would  inlierit  his  estate, 
and  thus  profit  by  their  own  gross  neglect  of  duty:  Toledo  etc. 
Ry.  Co.  V.  Grahle,  88  111.  441 ;  Chicago  »«»  etc.  Ry.  Co.  v.  Schu- 
milowsky,  8  111.  App.  613;  Chicago  City  Ry.  Co.  v.  Wilcox,  33 
111.  App.  450;  138  III.  370.  But  a  contrary  view  was  expressed 
in  Wymore  v.  Mahaska  County,  78  Iowa,  396,  16  Am.  St. 
Rep.  449,  where  this  point  was  directly  raised  and  passed 
upon.  Robinson,  J.,  directs  attention  to  the  fact  that  the 
administrator  "seeks  to  recover  in  the  right  of  the  child,  and 
not  for  the  parents";  and  adds:  "It  may  be  that  a  recovery 
in  this  case  will  result  in  conferring  an  undeserved  benefit 
upon  the  father,  but  that  is  a  matter  which  we  cannot  inves* 
tigiite.  If  the  facts  are  such  that  the  child  could  have  re- 
covered had  his  injuries  not  been  fatal,  his  administrator 
may  recover  the  full  amount  of  damages  which  the  estate  of 
the  child  sustained."  The  same  position  was  taken  by  the 
supreme  court  of  appeals  of  Virginia  in  Norfolk  etc.  R.  R.  Co. 
V.  Groaeclose,  88  Va.  267;  29  Am.  St.  Rep.  718.  Even  where 
the  suit  is  by  the  child  himself,  it  might  probably  result,  in 
the  event  of  his  subsequent  death,  that  his  parents  would 
derive  the  full  benefit  of  his  recovery.  So  it  would  seem 
that  the  sounder  view  is  that  entertained  by  the  courts  of 
Iowa  and  Virginia,  especially  when  it  is  considered  that  the 
object  of  the  rule  is  not  to  shield  a  negligent  defendant  from 
the  penalty  of  his  wrongdoing,  but  merely  to  deny  aid  to  a 
plaintiff  who,  though  equally  guilty,  nevertheless  comes  into 
a  court  of  justice  and  demands  the  fruits  of  his  own  un- 
pardonable neglect  of  both  a  moral  and  a  legal  duty. 

In  the  present  case  it  appeared  that  the  deceased  was  in 
charge  of  his  uncle  at  the  time  he  was  killed.  The  uncle 
intended  making  a  journey  on  foot  to  a  neighboring  village, 
and,  by  permission  of  the  father,  the  boy  was  allowed  to 
accompany  him.  The  mother  of  tlie  boy,  who  is  the  plain- 
tiff in  this  suit,  was  dutifully  informed  by  her  son  of  the 
permission  which  his  father  had  granted  him,  but,  it  seems, 
raised  no  objection  to  his  going.  '***  There  was  a  good  and 
safe  dirt  road  leading  to  the  village,  but  the  uncle  chose  to 
walk  on  the  railroad  track,  which  lay  parallel  thereto.  Com- 
ing to  a  high  trestle  some  three  hundred  and  eighty  feet 
long,  he  attempted  to  cross  in  company  with  the  boy,  and, 
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while  yet  upon  the  trestle,  both  were  run  over  and  killed  by 
a  rapidly  approaching  passenger  train.  That  this  conduct 
on  the  part  of  the  uncle  amounted  to  almost  criminal  negli- 
gence there  can  be  no  doubt.  Indeed,  it  can  hardly  be  con- 
sidered otherwise  than  just  that  he  should  have  paid  the 
penalty  he  incurred  for  thus  ruthlessly  exposing  so  young  a 
boy  to  such  obvious  and  imminent  peril.  In  the  light  of 
these  facts,  and  in  view  of  the  foregoing  discussion  of  the  law 
applicable  thereto,  it  is  clear  that  while  the  youth,  had  he 
lived,  would  not  have  been  affected  by  this  negligence  on  the 
part  of  his  uncle,  the  father  would  thereby  be  utterly  pre- 
cluded from  recovering  damages  for  the  homicide  of  his  son. 
So  far  as  the  fatiier  is  concerned  it  is  the  same  as  though  he 
himself  had  deliberately  led  his  son  into  this  deathtrap. 
But  the  question  presented  by  the  record  is  whether  the 
plaintiff,  the  mother  of  the  boy,  is  also  barred  of  recovery. 
It  can  be  contended  that  she  is  only  upon  the  idea,  either 
that  the  uncle  was  the  agent  of  herself  as  well  as  of  her  hus- 
band, or  that  the  negligence  chargeable  to  her  husband  was 
imputable  to  her,  and,  in  legal  contemplation,  should  be  con- 
sidered her  own.  We  shall  first  consider  whether  the  uncle 
can  properly  be  considered  as  representing  her,  as  well  as  the 
father,  in  undertaking  to  provide  for  the  safety  of  her  son. 
By  express  statute,  in  this  state,  '*  until  majority,  the  child 
remains  under  the  control  of  the  father":  Code,  sec.  1793. 
And  if  the  marriage  relation  remains  undisturbed  until  the 
death  of  the  father,  it  is  not  until  then  that  the  mother  has 
any  legal  right  to  exercise  such  control:  Code,  sec.  1794. 
As  matter  of  fact,  in  the  present  instance,  it  was  the  father 
who  intrusted  the  '*'  child  to  his  uncle's  care.  This  the 
father  had  an  undoubted  right  to  do,  being,  of  course,  held 
strictly  accountable  for  the  manner  in  which  the  uncle  per- 
formed the  delegated  duty  of  watching  over  and  shielding 
the  child  from  danger.  To  this  selection  by  the  father  of 
a  custodian  for  his  child  the  mother  gave,  at  best,  merely  a 
silent  acquiescence  by  offering  no  objection.  Whatever  moral 
right  she  may  have  had  to  voice  the  claims  of  motherhood 
and  protest  against  the  selection  of  an  untrustworthy  person 
to  watch  over  her  offspring,  certainly  there  was  no  legal  duty 
devolving  upon  her  to  oppose  her  husband's  will  or  take  any 
part  in  the  matter  whatsoever.  The  father  alone  was  account- 
able to  the  law  for  the  manner  in  which  he  exercised  the  con- 
trol vested  in  him  by  statute,  and  the  person  to  whom  he 
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delegated  the  duty  of  caring  for  his  child  could  not  properly 
be  considered  tiie  agent  of  any  one  save  the  father  himself, 
the  mother  having  had  no  voice  in  such  agent's  selection  and 
appointment.  If  the  child  was  left  by  the  father  in  charge 
of  its  noother,  of  course  it  would  be  the  duty  of  the  latter  to 
take  proper  means  to  protect  it;  and,  if  she  intrusted  this 
duty  to  another,  such  person  would  then  be  her  agent.  But 
this  could  only  occur  when  the  duty  of  guarding  the  child 
devolved  upon  her — certainly  not  at  a  time  when  the  father 
was  present  and  exercising  his  control  by  taking  the  child 
out  of  the  mother's  care,  and  placing  it  in  charge  of  another 
acting  for  the  time  being  as  his  agent.  Under  the  facts  of 
this  case  there  is  nothing  to  warrant  the  conclusion  that  the 
uncle  of  the  deceased  was,  in  any  legal  sense,  acting  as  the 
agent  or  representative  of  the  plaintiff. 

The  remaining  point  to  be  dealt  with  is,  whether  the 
mother  would  be  precluded  by  the  negligence  chargeable  to 
the  father,  on  the  ground  that  the  interests  of  husband  and 
wife  are  identical,  and  a  recovery  by  her  would  ***  also 
inure  to  the  benefit  of  her  husband,  who  would  thus  be 
allowed  to  profit  by  his  own  wrong.  For  the  purposes  of 
this  discussion  the  father  may  be  treated  as  though  he  had 
himself  taken  bis  child  upon  the  trestle,  and  was  guilty  of 
actual,  rather  than  implied,  negligence.  Upon  the  question 
whether  the  negligence  of  the  husband  can  properly  be  im- 
puted to  the  wife  some  conflict  of  opinion  is  presented  by 
past  decisions  of  the  courts  of  this  country.  In  Huntoon  v, 
Truvibull,  12  Fed.  Rep.  844,  2  McCrary,  315,  this  question 
was  ruled  in  the  affirmative;  and  upon  the  tiieory  of  "iden- 
tity" it  was  therein  held  tliat:  "The  knowledge  of  the  hus- 
band (who  is  the  driver)  concerning  the  disposition  of  the 
horse  is  the  knowledge  of  the  wife."  In  the  case  of  City  of 
Joliet  V.  Seivard,  86  111.  402,  29  Am.  Rep.  35,  the  negligence 
of  the  husband  leaving  his  wife  unattended  in  a  buggy  to 
which  a  spirited  pair  of  horses  were  attached,  was  held  to  be 
imputable  to  the  wife,  although  she  heiself  was  free  from 
negligence.  Similar  rulings  were  made  in  Yahn  v.  City  of 
Ottximwa,  60  Iowa,  429;  Peck  v.  New  York  etc.  R.  R.  Co.,  50 
Conn.  379;  Carlisle  v.  Town  of  Sheldon,  38  Vt.  440;  Oulf  etc. 
Ry.  Co.  V.  Qreenleey  62  Tex.  344.  It  is  fair  to  state,  however, 
that  in  all  the  cases  last  cited  it  appeared  that  the  wife  was 
being  driven  in  a  private  veiiicle  by  her  luisband,  and  doubt- 
less the  courts  were  influenced  by  the  doctrine  which  still 
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prevails  in  some  jurisdictions,  that  the  driver  of  a  private 
carriage  is  to  be  regarded  as  the  servant  or  agent  of  one  who 
is  riding  with  him  and  trusting  to  liis  skill  and  discretion. 
Tiie  opposite  view  was  entertained  in  Platz  v.  City  of  Cohoeg, 
24  Hun,  101,  wherein  it  was  ruled  that  "  the  plaintiff  was  not 
responsible  for  any  carelessness  on  the  part  of  her  husband 
in  driving,  unless  siie  did  some  act  encouraging  it."  In  the 
more  recent  case  of  Hoag  v.  New  York  Cent.  etc.  JR.  R.  Co.,  Ill 
N.  Y.  199,  it  was  ruled  that,  under  similar  circumstances, 
the  negligence  '^'^  of  the  husband  was  not  to  be  imputed  to 
tlie  wife;  and  Platz's  case  is  cited  with  approval.  For  other 
cases  upon  the  same  line  see  Sheffield  v.  Central  Union  Tele^ 
phone  Co.,  36  Fed.  Rep.  164,  and  Shaw  v.  Craft,  37  Fed.  Rep. 
317,  decided  in  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Ohio.  In  Davis  v.  Guarnieri,  45  Ohio 
St.  470,  4  Am.  St.  Rep.  548,  the  rule  was  laid  down  that  the 
negligence  of  a  husband  would  not  be  imputable  to  the  wife 
unless  she  had  expressly  constituted  him  her  agent  for  the 
purpose  in  hand.  This,  we  think,  is  the  test,  which  in  every 
case  should  be  applied.  In  support  of  the  correctness  of  this 
view,  we  quote  from  the  opinion  of  McBride,  J.,  in  Louisville 
ttc.  Ry.  Co.  V.  Creek,  130  Ind.  139,  who  says:  "A  husband 
and  wife  may  undoubtedly  sustain  such  relations  to  each 
other  in  a  given  case  that  the  negligence  of  one  will  be  im- 
puted to  the  other.  The  mere  existence  of  the  marital  rela- 
tion, however,  will  not  have  that  effect.  In  our  opinion 
there  would  be  no  more  reason  or  justice  in  a  rule  that  would, 
in  cases  of  this  character,  inflict  upon  a  wife  the  consequences 
of  her  husband's  negligence,  solely  and  alone  because  of  that 
relationship,  than  to  hold  her  accountable  at  the  bar  of  eter- 
nal justice  for  his  sins  because  she  was  his  wife."  This 
admirable  statement  of  the  law  we  think  should  be  decisive 
of  the  question  with  wliich  we  are  now  dealing.  In  the  sub- 
sequent case  of  Chicago  etc.  R.  R.  Co.  v.  Spilker,  134  Ind.  380, 
the  supreme  court  of  Indiana  again  applied  the  wise  and  just 
rule  above  indicated;  and  Howard,  J.,  cites  numerous  deci- 
sions bearing  upon  the  subject. 

In  California  the  negligence  of  the  husband  is  imputed  to 
the  wife,  or  rather,  bars  her  recovery,  for  a  reason  peculiar  to 
that  state.  By  the  California  code  the  damages  recovered 
in  such  a  case  would  become  the  joint  property  of  the  hus- 
band and  wife,  and  the  court  *^^  holds  that  it  would  be 
inequitable  for  him  thus  to  share  in  the  proceeds  of  his  own 
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wrong:  McFadden  v.  Santa  Ana  etc.  Ry.  Cn.^  87  Cal.  464, 
This  rule  would  seem  to  be  fully  as  unjust  to  the  innocent 
wife  as  the  other  rule  would  be  to  the  wrongdoer;  and  one 
would  think  that  an  innocent  person  was  entitled  to  protec- 
tion before  a  wrongdoer.  Be  this  as  it  may,  however,  the 
reason  given  by  the  court  in  the  case  cited  does  not  also 
obtain  in  this  state.  In  Georgia,  by  express  statute  (Acts  of 
1887,  p.  43),  a  mother  is  given  an  independent  right  of  action 
for  the  homicide  of  a  child  negligently  killed  (upon  certain 
conditions  not  pertinent  to  the  subject  now  under  discussion); 
and  it  is  expressly  provided  that  a  recovery  by  her  in  accord- 
ance with  the  terms  of  the  statute  shall  be  her  separate  and 
individual  property,  not  subject  to  any  debt  or  liability  of  the 
husband. 

Under  the  facts  of  the  present  case  the  father  was  in  no 
sense  acting  as  the  agent  of,  or  in  any  manner  representing, 
his  wife.  Only  upon  the  idea  of  identity  of  interest  could 
the  act  of  one  be  regarded  as  that  of  the  other.  We  have 
already  shown  that  the  rule  which  once  obtained,  whereby, 
upon  the  theory  of  "identity"  or  agency,  the  negligence  of  a 
father  was  imputed  to  his  infant  child,  has  been  utterly  re- 
pudiated in  most  jurisdictions,  and  no  longer  has  any  firm 
footing  in  the  law  of  this  country.  The  sanie  reasons  which 
have  been  urged  against  the  injustice  and  harshness  of  that 
rule  apply  equally  well  to  so  indefensible  a  doctrine  as  that 
which  would  seek  to  charge  a  wife  with  the  negligence  of  her 
husband,  simply  because  of  the  mnrital  relation  existing 
between  the  two.  Like  the  child,  the  wife  has  distinct,  indi- 
vidual, legal  rights,  which  cannot  be  defeated  simply  by 
showing  that  another,  to  whom  she  was  related  by  ties  of 
wedlock,  but  over  whom  she  exercised  at  the  time  no  control, 
was  guilty  of  negligence  '**  concurrent  with  that  of  the  de- 
fendant. Incidentally,  the  husband  might  derive  some  ben- 
efit from  a  recovery  by  her;  indeed,  upon  her  death,  might 
inherit  her  estate,  including  the  money  so  recovered.  Tliis, 
however,  would  likewise  be  true  in  a  case  where  a  child  was 
allowed  to  recover,  despite  the  negligence  of  its  father;  and 
yet  this  is  universally  held  not  to  be  a  sufficient  reason  for 
unjustly  depriving  the  child  of  its  legal  rights  as  against  a 
wrongdoer  entitled  to  no  protection  whatsoever  as  to  liability 
growing  out  of  his  own  gross  misconduct. 

It  would  seem  that  the  efforts  on  the  part  of  the  courts  of 
an  earlier  day  to  formulate  rules  which  would  extend  the 
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doctrine  of  imputable  negligence  so  as  to  include  persons 
other  than  those  wlio  actually  sustained  toward  each  other 
the  relation  of  master  and  servant,  or  principal  and  agent, 
or  who  were  jointly  engaged  in  the  prosecution  of  a  common 
enterprise,  have  proved  to  be  entirely  unsuccessful  legal  ven- 
tures. Such  rules  have  already  met  the  fate  which  must  in- 
evitably sooner  or  latisr  have  befallen  them,  for  they  stand 
upon  no  foundation  of  logic,  wisdom,  or  justice. 

In  East  Tenn.  etc.  Ry.  Co.  v.  Markens,  88  Ga.  60,  this  court 
summarily  disposed  of  the  question  whether  the  negligence 
of  the  driver  of  a  public  hack  could  be  imputed  to  a  female 
passenger,  and  quoted  with  approval  the  rule  laid  down  in 
the  American  and  English  Encyclopedia  of  Law,  volume 
16,  page  447,  that:  "In  order  for  the  negligence  of  one  per- 
son to  be  properly  imputable  to  another  the  one  to  whom  it 
is  imputed  must  stand  in  such  a  relation  of  privity  to  the 
negligent  person  that  the  maxim  Qui  facit  per  alium  facit  per 
se  is  directly  applicable." 

It  follows  inevitably,  from  what  has  been  said,  that  the 
doctrine  of  imputable  negligence  cannot,  under  the  facts  of 
the  present  case,  be  successfully  invoked  so  as  to  defeat  tha 
plaintiff's  right  to  recover. 

S90  4  ^^Q  come  now  to  deal  with  the  proposition  an- 
nounced in  the  fourth  headnote.  It  is  one  of  very  great 
importance,  and  we  have  given  it  long  and  anxious  consid- 
eration. Our  own  cases  are  not  in  perfect  harmony  on  this 
subject  but  after  a  careful  review  of  them,  and  an  exami- 
nation of  a  very  large  number  of  authorities,  we  believe  we 
have  reached  the  true  law  of  the  question. 

This  question  was  also  involved,  but  not  discussed,  in  the 
case  of  Atlanta  etc.  Ry.  Co.  v.  Leach,  91  Ga.  419,  ante^  p. 
47,  which  was  an  action  by  Mrs.  Leach  for  the  homicide 
of  her  husband,  who  was  the  uncle  of  the  plaintiff's  son, 
having  him  in  charge  when  killed,  and  who,  as  already 
stated,  was  himself  killed  at  the  same  time  and  place.  Mrs. 
Leach's  right  to  recover  was  so  plainly  and  manifestly  de- 
feated by  the  gross  negligence  of  her  deceased  husband,  irre- 
spective of  other  considerations,  that  we  were  content  to  rest 
our  decision  of  that  case  on  that  ground  alone. 

We  will   now   notice   briefly,  and   in  their  chronological 

order,  the  cases  decided  by  this  court  which  bear  upon  the 

question   under  consideration.     This   list  is  intended  to  be 

exhaustive,  and    thong))    we  may  omit  some  cases  which 
▲M.  ST.  RKr..  Vol.  XLIV.-U 
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might  be  considered  as  somewhat  in  point,  we  think  we 
have  all  of  them  really  material,  and  some  of  these  are  not 
vitally  so. 

In  Augusta  etc.  R.  R.  Co.  v.  McElmurry,  24  Ga.  75,  the 
injury  complained  of,  which  was  the  killing  of  a  slave  and 
the  destruction  of  a  cart,  was  evidently  committed  upon  a 
crossing,  or  so  near  to  it  as  to  be  practically  upon  it.  The 
evidence  is  not  set  forth  in  the  report;  but  the  requests  pre- 
sented and  refused,  and  the  rulings  of  this  court  in  connec- 
tion with  them,  show  that  both  court  and  counsel  treated 
the  case  as  one  to  which  "  the  crossing  law"  was  directly 
applicable.  This  is  true  notwithstanding  it  was  alleged  ia 
•"  the  pleadings  that  the  injury  was  done  "at  or  near"  a 
crossing,  and  although  Judge  Lumpkin,  in  dealing  with  one 
of  the  requests,  remarks  that  a  particular  speed  is  required 
"at  or  near"  the  crossing.  Thus  understood,  there  is 
nothing  in  this  case  militating  against  what  is  ruled  in  the 
case  at  bar;  but,  on  the  contrary,  many  of  the  expressions 
used  in  the  opinion  are  entirely  in  harmony  with,  and  to 
some  extent  support,  it. 

The  first  distinct  announcement  by  this  court  touching  the 
question  whether  the  law  regulating  the  speed  of  trains  in 
approaching  crossings  was  applicable  in  a  case  where  the 
injury  occurred  elsewhere  than  at  a  public  crossing,  was  in 
Holmes  v.  Central  R.  R.  etc.  Co.,  37  Ga.  693.  The  injury 
for  which  the  action  was  brought  was  the  killing  of  a  slave 
on  the  track  of  the  railroad,  which  took  place  at  a  point 
from  sixty  to  eighty  yards  distant  from  a  public  crossing, 
but  on  a  part  of  the  track  very  much  used  by  foot-passengers. 
There  was  a  verdict  against  the  company,  and  a  new  trial 
was  granted  by  the  superior  court,  whose  judgment  was 
affirmed  by  this  court,  upon  the  actual  merits  of  the  case. 
Counsel  for  the  plaintiff  in  error  endeavored  to  show  th:it 
the  company  was  liable  for  disregarding  the  provisions  of  the 
law  in  question,  it  being  the  act  of  January  22, 1852  (Acts  of 
1851-52,  p.  108),  and  which  is  now,  except  as  to  certain 
changes  immaterial  to  the  present  inquiry,  embodied  in  sec- 
tions 708  to  710  of  the  code.  Upon  this  contention  Judge 
Walker  plainly  and  unequivocally  stated  that:  "This  act 
was  intended  for  the  protection  of  persons  and  property  at 
public  crossings  of  the  road.  The  public  have  a  right  to 
cross  the  railroad  track  at  the  public  road  crossings.  When 
traveling  the  highway  persons  are  lawfully  on  the  railroad 


Feb.  1894.]     Atlanta  etc.  Ry.  Co.  v.  Gravitt,  163 

track  at  the  point  of  crossing;  and  if  an  injury  is  done  at 
such  public  crossing,  then  the  provisions  of  the  act  of  1852 
become  material.  In  this  case  the  '••  accident  having 
occurred  elsewhere,  the  provisions  of  this  act  are  not  appli- 
cable. The  fact  that  so  many  persons  traveled  on  foot  over 
the  portion  of  the  road  where  the  negro  was  killed  did  not 
make  the  railroad  a  public  crossing."  This  case  has  never, 
in  terms,  been  overruled  in  the  manner  prescribed  by  statute; 
and  the  decision  having  been  made  by  a  full  bench,  the  doc- 
trine announced  in  it  is  therefore  still  of  force.  The  clear  and 
distinct  statement  of  Judge  Walker  is  in  no  sense  qualified 
because  he  adds  that:  "In  deciding  the  question  of  what  would 
be  reasonable  care  and  diligence,  possibly  this  fact  [meaning 
the  fact  that  many  persons  traveled  on  foot  over  the  portion 
of  the  road  where  the  negro  was  killed]  might  be  taken  into 
consideration,  in  connection  with  all  the  other  facts  of  the 
case."  The  liability  of  a  railroad  company  for  running  over 
and  killing  or  injuring  people  at  places  along  its  track  which 
the  public  is  known  to  frequent,  and  where  it  is  probable  they 
will  be  found,  depends  upon  legal  rules  entirely  distinct  from 
the  law  prescribing  what  they  shall  do  in  approaching  public 
crossings. 

In  the  case  of  the  Western  etc.  R.  R.  Co.  v.  Main,  64  Ga. 
649,  the  railroad  company  was  held  liable  for  the  killing  of 
a  cow  between  a  signal  post  and  a  public  crossing;  and  it 
is  inferable  from  the  statements  contained  in  the  opinion 
of  Crawford,  justice,  that  the  servants  of  the  company  in 
charge  of  the  train  had  failed  to  obey  the  provisions  of  sec- 
tion 708  of  the  code,  and  this  failure  seems  to  have  been 
regarded  as  a  ground  of  liability.  It  is  impossible  to  recon- 
cile the  charge  of  Judge  McCutchen,  which  this  court  ap- 
proved, with  the  case  of  Holmes  v.  Central  R.  R.  etc.  Co.,  37 
Ga.  593,  Again,  in  Western  etc.  R.  R.  Co.  v.  Jones,  65  Ga. 
631,  the  injury  for  which  the  company  was  made  liable  was 
the  killing  of  a  horse  at  a  point  just  beyond  a  public  cross- 
ing. In  so  far  as  these  two  cases  conflict  with  that  of  ••• 
Holmes  the  doctrine  of  the  latter,  for  the  reason  stated  in 
the  above  comments  thereon,  must  prevail. 

The  case  of  Central  R.  R.  Co.  v.  Brinson,  70  Ga.  207,  which 
was  an  action  for  personal  injuries  inflicted  by  a  moving 
train  not  at  a  crossing,  was  decided  by  two  justices,  who  did 
not  themselves  fully  agree  upon  the  question  with  which  we 
are  now  dealing,  in  so  far  as  it  was  then  involved.     After  a 
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careful  examination  of  the  opinions  of  Jackson,  chief  justice, 
and  Hall,  justice,  we  find  nothing  in  that  case  which  would 
require  a  holding  upon  this  question  difiFerent  frona  the  one 
now  made.  The  case  of  Holmes  v.  Central  R.  R.  etc.  Co.j 
37  Ga.  593,  is  cited  by  both,  but  there  is  no  intimation  that 
it  should  be  overruled. 

In  Western  etc.  R.  R.  Co.  v.  Blooming  dale,  74  Ga.  604,  which 
was  an  action  for  personal  injuries  sustained  on  the  track 
at  a  point  otlier  than  at  a  crossing,  Branham,  J.,  presiding  in 
the  place  of  Chief  Justice  Jackson,  who  was  disqualified, 
distinctly  stated  that  the  portion  of  the  charge  of  the  court 
below  in  reference  to  ringing  the  bell  when  approaching 
public  crossings  was  not  applicable  to  the  facts,  and  cited 
the  Holmes  case  as  authority  for  this  proposition.  The  charge 
referred  to,  as  appears  from  a  footnote  made  by  the  reporter, 
was  in  the  following  language:  "In  determining  whether  the 
agents  of  the  company  exercised  such  care  and  diligence  you 
will  look  to  the  evidence.  If  they  were  going  at  a  greater 
rate  of  speed  than  was  accorded  by  the  ordinance  of  the 
city,  if  witiiin  the  city  limits,  or  if  they  were  within  four 
hundred  yards  of  a  public  crossing,  and  were  not  ringing  the 
bell  of  the  engine  as  required  by  law,  or  if  they  failed  to  have 
signal  lights  or  persons  to  look  for  danger,  or  if  they  failed 
to  have  headlights,  if  the  exercise  of  ordinary  and  reason- 
able care  and  diligence  required  these  things,  all  these  would 
be  circumstances,  if  they  are  shown  to  exist  by  the  evidence, 
that  ought  to  be  considered  by  you  in  determining  whether 
••*  the  defendant's  agents  exercised  all  ordinary  and  rea- 
sonable care  and  diligence."  This  charge,  so  far  as  now 
pertinent,  at  most  merely  stated  that  evidence  showing  the 
violation  of  a  city  ordinance  or  the  breach  of  a  statutory 
duty  in  approaching  a  public  crossing  might  be  considered 
by  the  jury  in  passing  upon  the  question  of  negligence  actu- 
ally involved  in  the  case.  Upon  this  particular  subject 
brief  comment  will  be  made  in  a  subsequent  division  of  this 
opinion. 

Just  here,  however,  it  may  be  remarked  that  we  do  not 
understand  the  decision  of  the  majority  of  this  court  in 
Georgia  R.  R.  Co.  v.  Williams^  74  Ga.  723,  where  the  injury 
occurred  two  hundred  yards  beyond  the  crossing,  as  really 
going  further  than  to  hold  that  the  failure  of  the  company 
to  observe  the  statutory  requirements  in  approaching  cross- 
ings might  be  given  in  evidence  and  considered  by  the  jury 
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in  determining  the  question  whether  the  injury  was  caused 
by  the  company's  negligence.  If  the  decision  in  that  case 
means  that  disobedience  of  these  statutory  requirements 
would,  of  itself,  make  the  company  liable,  we  would  simply 
say  it  was  a  decision  by  two  justices  only;  and  we  agree 
with  Justice  Hall,  who  dissented,  in  holding  that  such  a 
view  would  be  in  conflict  with  Holmes  v.  Central  R.  R.  etc. 
Co.,  37  Ga.  593,  and  not  with  Chief  Justice  Jackson,  who 
seemed  to  tliink  otherwise.  Justice  Hall  also  thought  that 
the  above-cited  cases  from  the  sixty-fourth  and  sixty-fifth 
volumes  of  our  reports  did  not  necessarily  conflict  with  the 
Holmes  case.  As  to  this,  we  think  he  was  mistaken;  but,  if 
those  cases  do  conflict  with  the  Holmes  case,  the  latter  must 
be  followed  as  the  true  law  binding  on  this  court. 

In  Western  etc.  R.  R.  Co.  v.  Meigs,  74  Ga.  857,  the  writer, 
who  was  then  on  the  circuit  bench,  presided  in  the  place  of 
Jackson,  chief  justice.  It  was  an  action  by  Mrs.  Meigs  for 
the  homicide  of  her  husband,  and  it  was  simply  held  that: 
"Although  the  injury  in  this  '**  case  occurred  a  consider- 
able distance  from  the  Foundry  street  crossing  the  rate  of 
speed  with  which  the  train  passed  that  crossing  and  the 
ordinance  above  mentioned  had  some  bearing  on  the  ques- 
tion of  negligence  at  the  place  where  the  deceased  was 
struck,  and  were,  therefore,  properly  admitted  to  go  to  the 
jury  for  what  they  were  worth."  This  case  also  belongs  to 
tlie  class  already  mentioned,  where  the  fact  of  a  failure 
to  ob.«erve  a  city  ordinance  or  statutory  requirements  as  to 
speed  was  held  to  be  admissible  in  evidence  on  the  trial  of 
actions  of  this  kind. 

The  case  of  Central  R.  R.  etc.  Co.  v.  Smith,  78  Ga.  694, 
was  an  action  for  personal  injuries  sustained  by  the  plaintiff, 
who  was  hurt  by  a  moving  train,  sixty-five  or  seventy  yards 
from  a  crossing.  Justice  Blandford  did  not  preside.  It  was 
tliere  held  that  the  violation  of  a  valid  municipal  ordinance 
in  running  trains  would  be  negligence  j>er  se,  and  that  the 
court  might  so  instruct  the  jury.  The  rule  thus  stated  has, 
in  the  recent  case  of  Central  R.  R.  etc.  Co.  v.  Golden,  93  Ga. 
510,  been  limited  in  its  application  to  cases  where  negligence 
of  this  nature  is  negligence  relatively  to  the  person  injured. 
The  ordinance  in  question,  in  Smith's  case,  regulated  the 
speed  only  upon  crossings,  but  the  court  gave  it  in  charge  as 
if  it  was  applicable  to  every  portion  of  the  town,  which  was 
inappropriate.     The  judgment  was  reversed,  and  a  new  trial 
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granted.  The  second  trial  of  this  case  in  the  superior  court 
resulted  in  a  nonsuit,  which  was  affirmed  by  this  court:  See 
Smith  V.  Central  R.  R.  etc.  Co.,  82  G-a.  801. 

In  Central  R.  R.  etc.  Co.  v.  Raiford,  82  Ga.  400,  though 
the  plaintiff  below  was  injured  upon  a  crossing,  or  very  near 
to  it,  he  was  not  at  the  time  using  the  highway  for  the  pur- 
pose of  crossing  the  railroad,  but  was  using  the  track  for  the 
purpose  of  walking  '••  upon  it;  and  it  was  held  that  though 
the  statutory  diligence  as  to  giving  signals  in  approaching 
public  crossings  was  required  of  railroads  primarily  for  the 
benefit  of  persons  crossing  the  track,  and  not  those  walking 
upon  it,  yet,  relatively  to  the  latter,  a  failure  to  comply  with 
the  statute  was  evidence  of  negligence  to  be  considered  by 
the  jury.  This  case  does  not  squarely  hold  that  such  failure 
would  alone  make  the  company  liable.  It  really  does  not, 
we  think,  go  further  than  the  class  of  cases  referred  to  in  con- 
nection with  Western  etc.  R.  R.  Co.  v.  Meigs,  74  Ga.  857;  but 
even  if  it  can  be  construed  as  holding  that  the  failure  in  ques- 
tion would  of  itself  be  a  ground  of  recovery,  it  does  not  con- 
flict with  what  is  ruled  in  the  case  at  bar,  for,  in  the  Raiford 
case,  the  injury  was  practically  upon  a  crossing,  although 
the  plaintiff  was  not  making  a  proper  use  of  it. 

It  appeared  in  Port  Royal  etc.  Ry.  Co.  v.  Phinizy,  83  Ga. 
192,  that  the  plaintiflF's  mule  was  killed  upon  a  trestle  between 
a  blow-post  and  a  public  crossing,  probably  one  hundred  and 
fifty  yards  from  the  crossing;  and  it  was  held  that,  accord- 
ing to  the  principle  ruled  in  Western  etc.  R.  R.  Co.  v.  JoneZy 
65  Ga.  631,  there  was  no  error  in  giving  in  charge  to  the  jury 
sections  708  and  710  of  the  code.  Chief  Justice  Bleckley 
said:  "  If  they  are  pertinent  when  stock  are  beyond  the  cross- 
ing, we  can  see  no  reason  why  they  are  not  so  when  the  stock 
are  on  the  hither  side  of  the  crossing.  The  sections,  and  the 
conduct  of  the  company's  employees  under  them,  are  simply 
for  consideration  by  the  jury.  Their  in)portance  is  nothing 
like  the  same  when  the  injury  occurs  at  a  distance  from  the 
public  crossing,  as  when  it  occurs  upon  the  crossing.  Still, 
they  have  some  relevancy  in  either  case."  The  chief  justice 
doubtless  overlooked  the  case  of  Western  etc.  R.  R.  Co.  v. 
Main,  64  Ga.  649,  which  was  precisely  in  point.  We  dispose 
of  the  Phinizy  case  as  we  did  of  the  two  cases  just  mentioned 
in  this  connection. 

»»»  In  Central  R.  R.  Co.  v.  Denson,  84  Ga.  774,  the  plain- 
tifif  below  recovered  for  the  homicide  of  her  husband,  which 
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occurred  between  a  blow-post  and  a  public  crossing,  and  the 
judgment  in  her  favor  was  affirmed  by  tliis  court,  Simmons, 
Justice,  dissenting.  Although  the  question  of  negligence  in 
failing  to  observe  the  requirements  of  section  708  of  the  code 
was  somewhat  involved  in  the  case,  we  think  a  close  exami- 
nation of  it  will  show  that  the  recovery  was  allowed  to  stand, 
not  because  of  the  mere  failure  of  the  employees  in  charge  of 
tlie  train  to  obey  this  particular  statute,  but  upon  the  idea 
that  the  fact  of  the  killing  changed  the  burden  of  proof,  and 
that,  as  tiie  company  introduced  no  evidence,  the  jury  were 
authorized  to  infer  these  employees  were  guilty  of  gross  and 
wanton  negligence. 

The  case  of  Ivy  v.  East  Tenn.  etc.  Ry.  Co.,  88  Ga.  71,  was 
decided  by  two  justices,  who  affirmed  the  granting  of  a  non- 
suit, although  the  train  was  running  too  fast  and  the  bell  was 
not  rung  in  approaching  a  crossing,  it  appearing  that  the 
injury  did  not  take  place  at  a  cro/esing,  but  some  distance 
beyond  it;  also,  that  it  did  not  directly  result  from  any  neg- 
ligence of  the  company,  but  really  from  that  of  the  plaintiff 
himself. 

The  record  in  Georgia  R.  R.  etc.  Co.  v.  Daniel,  89  Ga.  463, 
shows  that  the  plaintitf  was  injured  a  few  yards  from  a  cross- 
ing, in  the  direction  of  an  approaching  train,  and  that  he  was 
at  the  time  using  the  track  as  a  footway.  It  was  held  that 
under  the  particular  facts  of  that  case  the  engineer  had  no 
right,  as  a  matter  of  law,  to  assume,  on  first  seeing  the  man 
on  the  track,  that  he  would  get  off  in  time  to  save  himself; 
and  also,  that  it  would  not  have  been  appropriate,  in  a  case 
of  this  kind,  to  instruct  the  jury,  without  proper  explanation 
and  qualification,  that  the  statutory  requirements  as  to  blow- 
ing the  whistle,  ringing  the  bell,  and  checking  *®*  the  speed, 
were  not  for  the  protection  of  persons  using  the  track  as  a 
thoroughfare;  and  further,  that  instructions  on  the  subject 
should  conform  to  what  was  ruled  in  Central  R.  R.  etc.  Co. 
V.  Raiford,  82  Ga.  400. 

The  case  of  tlie  Central  R.  R.  etc.  Co.  v.  0 olden,  93  Ga. 
610,  has  some  bearing  on  the  question  now  under  considera- 
tion. It  was  an  action  for  personal  injuries  caused  by  a  colli- 
sion with  a  train  more  than  two  hundred  yards  from  a  public 
crossing  which  the  train  was  approaching.  We  then  held  it 
was  not  error,  in  charging  the  jury,  to  recite  sections  708,  709, 
and  710  of  the  code.  This  harmonizes  with  the  rule,  already 
frequently  mentioned,  as  to  the   admissibility  of  evidence 
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Bhowiiig  a  violation  of  tliese  sections.  It  was,  however,  also 
held  that  while  the  failure  to  observe  the  requirements  of 
these  sections  might,  in  the  abstract,  be  negligence  per  ««,  it 
might  be  no  negligence  at  all  relatively  to  a  person  thus 
injured;  and  that  in  Golden's  case  it  really  amounted  to  no 
more  than  a  fact  to  which  the  jury  could  look  in  ascertain- 
ing whether,  relatively  to  him,  the  company  was  negligent  or 
not. 

In  connection  with  all  the  above  cases,  see,  also,  the  fol- 
lowing, which,  while  not  bearing  directly  upon  the  question 
in  hand,  may  throw  some  light  upon  it.  Morgan  v.  Central 
R.  R.  Co.,  77  Ga.  788,  in  which  Justice  Hall  remarks  that  the 
provision  requiring  continuous  checking  of  speed  is  a  harsh 
one,  and  suggests  legislation  modifying  it.  In  that  case  it 
was  held  that  the  statute,  being  penal  in  its  nature,  should 
be  strictly  construed,  and  should  not  be  held  to  apply  to  a 
train  working  exclusively  within  the  blow-posts.  Harris  v. 
Central  R.  R.  Co.,  78  Ga.  526,  535,  where  it  was  held  the 
statute  had  no  application  when  a  train  '••  started  at  or 
upon  a  public  crossing.  Crawley  v.  Georgia  R.  R.  etc.  Co. 
82  Ga.  190,  where  stock  was  killed  between  the  blow-post  and 
a  crossing,  and  it  was  held  that  the  law  does  not  require  the 
speed  of  the  train  to  be  checked  before  reaching  the  blow- 
post;  and  if  the  train  be  under  such  control  that  it  may  be 
stopped  at  the  crossing,  no  liability  would  attach  because  of 
its  running  too  fast  to  be  stopped  at  any  intermediate  point 
between  the  blow-post  and  the  crossing. 

There  is  one  other  Georgia  case  which  has  not  been  before 
mentioned,  because  "the  crossing  law"  was  not  involved 
in  it,  but  it  is,  in  principle,  applicable  here.  We  refer  to 
Holland  v.  Sparks,  92  Ga.  753,  which  sustains  the  doctrine  that 
the  breach  of  a  given  duty  is  not  negligence  relatively  to  one 
to  whom  the  duty  in  question  was  not  due. 

We  will  now  notice  some  of  tlie  leading  text-books,  and 
later  on  some  of  the  decisions  of  other  courts  in  connection 
with  the  question  in  hand,  and,  with  but  little  comment,  make 
extracts  from  the  same,  many  of  which  will  illustrate  the  perti- 
nency of  the  case  last  cited  to  the  present  discussion.  Before 
proceeding  further,  however,  it  may  be  well  to  observe  that 
the  law  requiring  the  checking  of  trains  in  approaching 
crossings  seems  to  be  peculiar  to  Georgia,  and  we  therefore 
cite  autliorities  relating  to  the  giving  of  signals,  and  to  other 
matters  which,  by  strung  analogy,  are  in  point. 
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Tlie  following  is  from  Bishop's  Noncontract  Law,  section 
446:  *'  To  sustain  an  action  for  negligence  the  plaintiff  must 
have  suffered  a  legal  injury  whereof  he  is  entitled  to  com- 
plain. Therefore,  however  great  the  defendant's  negligence, 
if  it  was  committed  without  violating  any  duty  which  he 
owed  either  directly  to  the  plaintifiF,  or  to  the  public  in  a 
matter  whereof  he  had  a  right  to  avail  himself,  ....  there 
is  nothing  which  the  law  will  redress."  And  in  section  1038, 
referring  to  trespassers  *••  on  the  track,  this  eminent  au- 
thor applies  the  rule  by  saying:  "Though  the  failure  to  give 
a  signal  required  by  the  law,  or  a  rule  of  the  road,  is  negli- 
gence in  its  management,  not  always,  perhaps  never,  in  just 
doctrine,  can  a  trespasser  so  avail  himself  of  the  omission  as 

to  charge  the  road In  reason,  rules  requiring  signals, 

prohibiting  dangerous  fast  running  and  the  like,  should  be 
construed  as  intended  to  protect  persons  to  whom  the  road 
owes  a  duty,  not  tresspassers;  so  that  the  former  only  can 
found  rights  upon  them." 

"If  there  is  no  duty,  there  can  be  no  negligence.  If  the 
defendant  owes  a  duty,  but  does  not  owe  it  to  the  plaintifiF, 
the  action  will  not  lie":  1  Shearman  and  Redfield  on  Neg- 
ligence, sec.  8.  To  the  same  effect,  see  Cooley  on  Torts,  *659 
et  seq.  This  distinguished  jurist  illustrates  the  application 
of  the  rule  as  follows:  "The  general  duty  of  a  railway  com- 
pany to  run  its  trains  with  care  becomes  a  particular  duty  to 
no  one  until  he  is  in  a  position  to  have  a  right  to  oomplain  of 
the  neglect:  the  tramp  who  steals  a  ride  cannot  insist  that  it 
is  a  duty  to  him;  neither  can  he  when  he  makes  a  highway 
of  the  railway  track  and  is  injured  by  the  train.  A  man 
may  be  careless  to  the  degree  of  criminality  who  leaves 
poisoned  food  about  where  others  will  be  likely  to  pick  it  up 
and  be  injured  by  it;  but  he  owes  in  this  regard  no  duty  to 
the  burglar  who  breaks  into  his  house  to  despoil  it.  So  it 
may  not  be  wise  or  prudent  for  one  to  have  upon  his  premises 
an  uncovered  pit,  but  he  is  under  no  obligation  to  cover  it 
for  the  protection  of  trespassers":  See,  also,  Patterson's 
Railway  Accident  Law,  160-162,  where  eases  are  collected 
with  reference  to  the  duty,  relatively  to  different  classes  of 
persons,  of  giving  signals. 

We  find  the  following  in  16  American  and  English  Encyclo- 
pedia of  Law,  title  "Negligence,"  pages  411,  412:  "In  order 
to  maintain  an  action  for  negligent  injury  it  must  appear 
that  there  was  a  legal  duty  *•*  due  from  the  person  inflict* 
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!ng  the  injury  to  the  person  on  whom  it  was  inflicted,  and 
that  such  duty  was  violated  by  a  want  of  ordinary  care  on 
the  part  of  the  defendant.  It  is  not  sulhcient  that  tiiere  be 
a  general  duty  to  the  public  which  is  violated,  but  in  all  civil 
cases  the  right  to  enforce  such  duty  must  reside  in  the  indi- 
vidual injured  because  of  a  duty  due  him  from  his  injurer,  or 
he  cannot  recover."  In  an  article  entitled  •  Crossings,"  ap- 
pearing in  this  same  most  valuable  and  useful  work  (vol.  4, 
pp.  922,  923),  the  penal  nature  of  many  of  the  statutes  re- 
quiring the  giving  of  signals  on  the  approach  of  trains  to 
public  highways  is  commented  upon,  and  allusion  is  made  to 
the  familiar  rules  by  which  violations  of  penal  laws  are 
generally  treated  as  willful,  and  the  wrongdoer  often  held  re- 
sponsible for  even  remote  consequences  of  his  acts  of  omis- 
sion or  commission.  But  the  author  adds  that:  "  It  is  not 
usual,  however,  to  apply  these  qxiasi  criminal  law  doctrines 
to  cases  involving  the  omission  of  statutory  signals  by  rail- 
road companies,  and  they  are  generally  determined  by  the 
rules  that  govern  in  cases  of  negligence.**  In  a  note  to  which 
reference  is  directed  it  is  further  said:  "This  sufficiently  ap- 
pears from  the  numerous  cases  cited  throughout  this  article 
wherein  omissions  to  comply  with  statutory  requirements  are 
treated  as  merely  negligent.  It  is  proper  to  so  treat  them, 
because  the  statutory  requirements  are  generally  only  in- 
tended to  raise  the  standard  of  care,  and  make  precautions 
necessary  that  would  not  have  been  required  at  common 
law." 

Disobedience  of  a  criminal  statute  forbidding  a  thing  malum 
in  »e  is  a  much  more  serious  matter  than  the  violation  of  a 
statute  which  simply  makes  a  given  act  malum  prohibitum; 
that  is,  forbids  something  innocent  in  itself,  and  renders  it 
unlawful  on  the  ground  of  public  policy  and  in  the  common 
interest  of  good  government  and  the  public  welfare,  for  the 
purpose  of  compelling  a  *•*  higher  standard  of  care  with 
regard  to  certain  persons  or  things,  and,  to  this  end,  places 
under  proper  restrictions  a  business  dangerous  in  itself,  and 
likely  to  prove  hazardous  to  life  or  limb  if  not  conducted 
with  abundant  caution.  Accordingly,  while  every  one  is 
responsible  for  the  direct  consequences  of  any  criminal  act, 
and  oftentimes  for  the  remote  consequences  of  a  criminal  act 
which  is  malum  in  se,  it  does  not  follow  that  every  one  is 
responsible  for  all  the  consequences,  direct  or  remote,  of  an 
unlawful  act  which  is  merely  malum  prohibitum. 
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In  OorrU  v.  Scott,  L.  R.  9  Ex.  125,  it  was  said:  "Where  a 
statute  creates  a  duty  with  the  object  of  preventing  a  mischief 
of  a  particular  kind,  a  person  who,  by  reason  of  another's 
neglect  of  the  statutory  duty,  suffers  a  loss  of  a  different 
kind,  is  not  entitled  to  maintain  an  action  in  respect  of  such 
loss."  Accordingly,  notwithstanding  the  statute  in  question 
imposed  penalties  to  secure  the  observance  of  its  provisions, 
it  was  held  that  as  its  object  was  to  prevent  the  spreading 
of  contagious  diseases  among  animals  while  being  transported 
by  vessel,  and  not  to  protect  them  against  perils  of  the  sea, 
the  plaintiff  could  not  base  upon  this  statute  a  right  to 
recover  because  of  a  failure  to  furnish,  as  it  required,  separate 
pens  for  his  sheep,  by  reason  of  which  omission  to  comply 
with  the  statutory  duty  a  number  of  them  were  washed 
overboard  and  drowned. 

An  interesting  case  in  this  connection  is  that  of  Atkinaon 
V.  Newcastle  etc.  Water  Works  Co.,  L.  R.  2  Ex.  Div.  441,  in 
which  it  was  held  that  the  mere  fact  that  the  breach  of  a 
public  statutory  duty,  for  which  a  penalty  recoverable  by  a 
common  informer  was  imposed,  has  caused  damage,  does  not 
vest  a  right  of  action  in  the  person  suffering  the  damage 
against  the  person  guilty  of  the  breach;  and  that  whether 
or  not  such  right  of  action  arose  from  the  breach  must  de- 
pend upon  the  object  ***  and  language  of  the  particular 
statute.  An  examination  of  the  facts  and  of  the  opinions  of 
Lord  Cairns,  L.  C.  Cockburn,  C.  J.,  and  Brett,  L.  J.,  will  show 
that  this  case  is  very  much  in  point.  It  reversed  the  judg- 
ment of  the  court  of  exchequer  in  the  same  case,  L.  R.  6  Ex, 
404,  which  followed  Couch  v.  Steel,  3  El.  &  B.  402;  L.  J.  23 
Q.  B.  121. 

It  appeared  in  St.  Louis  etc.  Ry.  Co.  v.  Payne,  29  Kan.  166, 
that  the  plaintiff  drove  to  a  mill  situated  about  one  hundred 
yards  from  a  public  railway  crossing,  tied  his  team  to  a 
hitching-post,  and  went  into  tiie  mill.  Shortly  thereafter  his 
team  became  frightened  by  the  noise  of  an  approaching  train, 
broke  loose,  ran  in  the  direction  of  the  crossing,  and  there 
collided  with  the  train.  The  company  failed  to  comply  with 
the  statutory  requirement  as  to  sounding  the  whistle  upon 
approaching  the  crossing,  for  which  neglect  of  duty  the  stat- 
ute provided  a  penalty.  Plaintiff  sought  to  recover  damages 
on  the  ground  that,  had  tiie  company  complied  with  the 
statute,  he  would  have  had  an  opportunity  to  look  after  his 
team,  and  thus  have  avoided  the  accident.     It  was  held  that: 
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*'A8  plaintiflf  was  not  traveling  on  the  highway,  at  or  near 
the  railroad  crossing,  the  company  owed  hiui  no  duty,  under 
the  statute,  to  sound  the  whistle  for  the  purpose  of  giving 
him  notice,  so  that  he  might  leave  the  mill  and  hold  or  look 
after  his  team  to  keep  it  from  breaking  loose  and  running 
away." 

The  following  is  the  headnote  in  William.8  v.  Chicago  etc. 
R.R.  Co.,  135  111.491,  25  Am.  St.  Rep.  397:  "Negligently 
omitting  to  whistle  or  ring  a  bell  when  approaching  a  cross- 
ing, as  required  by  [statute],  does  not  render  the  company 
liable  to  a  farmer  who  is  plowing  in  his  field  near  the  cross- 
ing, and  who  is  injured  through  his  horses  taking  fright  at 
the  train,  since  the  statutory  requirement  is  only  intended 
for  the  benefit  of  travelers  on  the  highway."  The  opinion  in 
that  case,  *®*  delivered  by  Magruder,  J.,  is  strong  and 
pointed.  He  cites  many  authorities,  including  our  case  of 
Holmes  v.  Central  R.  R.  etc.  Co.,  37  Ga.  593. 

In  Morrissey  v.  Providence  etc.  R.  R.  Co.,  15  R.  I.  271,  it 
appeared  that  the  company  had  failed  in  the  duty  imposed 
upon  it  by  law  of  guarding  its  track  by  the  erection  of  fences 
along  its  right  of  way.  The  plaintiff",  a  child  four  years  of 
age,  strayed  across  the  track  in  front  of  his  home  to  the  op- 
posite side,  and  there  being  no  fence  to  obstruct  his  passage, 
went  thence  upon  land  adjoining  the  company's  right  of  way, 
and  was  there  injured  by  falling  into  a  trench  filled  with 
water.  The  court  sustained  a  demurrer  to  the  declaration 
on  the  ground  that  the  obligation  of  a  railroad  company  to 
guard  its  tracks  by  fences  is  chiefly  for  the  purpose  of  pro- 
tecting persons  and  cattle  from  the  danger  to  which  they 
would  be  exposed  by  going  upon  the  company's  premises, 
and  that  this  obligation  did  not  extend  to  guarding  a  person 
against  danger  to  which  he  might  be  exposed  on  the  prem- 
ises of  its  neighbors.  In  delivering  the  opinion  of  the  court 
Stiness,  J.,  quotes  the  rule  previously  laid  down  in  O'Donnell 
V.  Providence  etc.  R.  R.  Co.,  6  R.  I.  211,  and  in  Smith  v.  Tripp, 
13  R.  I.  152,  that:  "In  an  action  for  neglect  of  duty  it  is 
not  enough  for  the  plaintiff  to  show  that  the  defendant  neg- 
Jected  a  duty,  and  tliat  he  would  not  have  been  injured  if 
the  duty  had  been  performed;  but  he  must  also  show  that 
the  duty  was  imposed  for  his  benefit,  or  was  one  which  the 
defendant  owed  to  him  for  his  security  from  the  injury." 
O'Donnell's  case  is  very  often  cited  in  this  connection.  In 
harmony  with  the  rule  just  quoted,  it  also  holds  that  the 
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statutory  requirement  as  to  ringing  the  bell  of  the  locomotive 
before  crossing  any  public  highway  "was  exclusively  de- 
signed for  the  benefit  of  persons  crossing"  such  highway; 
**  and  hence  a  person  who  is  injured  by  the  engine  whilst  he 
is  walking  along  the  track  of  the  railroad,  and  not  at  any 
***  crossing,  cannot  recover  damages  against  the  railroad 
company  for  such  injury  upon  the  ground  that  the  injury 
was  caused  by  their  neglect  to  ring  the  bell  upon  their  loco- 
motive, as  required  by  the  statute." 

Metallic  Compression  Casting  Co.  v.  Fitchhurg  R.  R.  Co.,  109 
Mass.  277,  280,  12  Am.  Rep.  689,  was  an  action  against  the 
railroad  company  for  damages  alleged  to  have  been  caused 
by  negligence  in  running  a  train  over  a  line  of  hose  stretched 
across  the  track  and  being  used  in  extinguishing  a  fire.  A 
few  hundred  feet  above  this  point  the  defendant's  track  was 
crossed  by  another  railway.  It  was  held  that  the  defendant's 
failure  to  comply  with  the  statutory  requirement  of  stopping 
before  crossing  another  railroad  at  grade  had  no  bearing  upon 
the  question  of  negligence.  Chapman,  C.  J.,  says:  "  But  the 
object  of  the  statute  was  solely  to  prevent  the  collision  of 
trains  at  crossings,  and  had  no  reference  to  the  extinguish- 
ment of  fires.     It  is  not  applicable  to  this  case." 

A  penal  statute  of  Ne\r  Hampshire  prohibited  railroad 
companies  from  obstructing,  with  their  cars  or  locomotives, 
any  public  highway  for  a  period  exceeding  two  minutes.  In 
Hall  V.  Brown,  54  N  H.  495,  it  was  held  that  the  purpose  of 
this  statute  was  to  protect  travelers  against  unreasonable 
delay  at  railway  crossings,  and  a  violation  of  it  could  not  be 
relied  on  by  the  plaintiff  as  a  ground  of  recovery  in  an  action 
alleging  that,  being  delayed  at  a  crossing  for  more  than  two 
minutes  by  a  train  unlawfully  obstructing  the  same,  his 
'horse,  when  an  engire  was  attached  and  the  train  started, 
became  frightened,  ran  away,  and  was  killed. 

The  plaintiff  in  Pike  v.  Chicago  etc.  R,  Co.,  89  Fed.  Rep. 
754,  was  a  watchman  on  one  of  defendant's  bridges,  and  was 
injured  while  attempting  to  cross  a  bridge  located  within 
about  half  a  mile  of  a  public  railroad  crossing.  In  passing 
upon  a  demurrer  to  his  declaration  the  circuit  court  of  the 
United  States,  citing  previous  ***  decisions  of  the  supreme 
court  of  Missouri  construing  the  statute  requiring  the  giving 
of  signals  in  approaching  railway  crossings,  held  that  the 
statute  could  not  be  invoked  in  the  plaintiff's  behalf  as  a 
ground  of  negligence,  but  that  he  must  rely  solely  for  a  re- 
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covery  upon  the  question  whether  the  defendant  owed  him  a 
common  law  duty  of  giving  notice  of  the  approach  of  the 
train,  plaintiflf's  duty  requiring  him  to  pasa  over  the  bridge, 
from  time  to  time,  to  enable  him  to  inspect  it.  In  the  opin- 
ion, Thayer,  J.,  says:  ''The  plaintiff,  who  was  not  hurt  at  the 
crossing,  but  was  injured  at  a  bridge  a  half  mile  east  of  the 
crossing,  cannot  assign  the  violation  of  the  statutory  duty — 
consisting  of  not  sounding  the  whistle  or  ringing  the  bell  at 
the  crossing — as  the  proximate  cause  of  the  injury  which  he 
eustained.     The  statute  was  not  enacted  for  his  benefit." 

It  was  held  in  Elwood  v.  New  York  Cent.  etc.  R.  R.  Co.f 
4  Hun,  808,  a  case  in  which  it  appeared  that  plaintiff's  in- 
testate was  walking  along  the  track  near  defendant's  depot, 
when  he  was  struck  by  a  work  train  approaching  in  his  rear 
and  killed,  that  "  the  fact  that  the  working  train  did  not  give 
the  signal  required  by  statute  on  crossing  a  street  before 
reaching  the  depot  was  not  an  act  of  negligence  toward  the 
intestate,  who  was  not  on  the  street,  or  where  he  had  any 
business  to  be." 

In  Chicago  etc.  Ry.  Co.  v.  Einingerj  114  111.  79,  it  was  held 
that:  "A  requirement  of  a  railway  company  to  keep  a  flag- 
man at  a  public  street  crossing  in  a  large  city,  to  give  warn- 
ing of  the  approach  of  trains,  is  intended  for  the  protection 
of  persons  crossing  the  railroad  tracks  at  such  crossing,  and 
not  for  the  benefit  of  persons  walking  along  the  railroad 
track,  employing  it  as  a  footpath.  To  the  latter  the  com- 
pany does  not  owe  the  duty  in  respect  to  a  flagman." 

*®''  The  law  is  thus  stated  in  Harty  v.  Central  R.  R.  Co., 
42  N.  Y.  468:  "A  statute  of  New  Jersey,  requiring  railroad 
con)panie8  to  ring  the  bell  or  blow  the  whistle  on  approach- 
ing liighvvay  crossing  at  grade,  and  to  maintain  signboards 
-of  warning  thereat,  imposes  no  duty  toward  a  person  walking 
on  the  track,  but  not  at  the  crossing."  This  case  and  that  of 
O'Donnell  v.  Providence  etc.  R.  R.  Co.,  6  R.  I.  211,  are  both 
cited  in  Randall  r.  Baltimore  etc.  R.  R.  Co.,  109  U.  S.  478, 
485,  which  is  itself  in  point. 

The  following  was  announced  in  Bell  v.  Hannibal  etc.  R.  R, 
Co.,  72  Mo.  50:  "  The  requirement  of  section  806  of  the  Re- 
vised Statutes  that  the  bell  shall  be  rung  or  the  whistle 
sounded  at  the  approach  of  a  railroad  train  to  the  crossing  of 
a  public  highway,  ig  for  the  benefit  of  persons  on  the  high- 
way, at  or   approaching  the  crossing.     Failure  to  comply 
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with  the  statute  will  furnish  no  ground  of  complaint  to  a 
person  injured  on  the  track  at  a  distance  from  the  higinvay." 

We  might  multiply,  almost  indefinitely,  the  citation  of 
cases,  but  surely  enough  has  been  presented  to  establish  the 
doctrine  of  the  fourth  headnote.  We  do  not,  of  course,  mean 
to  say  there  are  not  cases  to  the  contrary,  among  which  may 
be  mentioned  that  of  Lonergan  v.  Illinois  Cent.  Ry.  Co.,  87 
Iowa,  755,  in  which  a  rehearing  was  granted:  See  87  Iowa, 
759.  It  appeared  that  the  plaintiff  was  lawfully  on  defend- 
ant's depot  grounds  unloading  grain  into  a  crib  which  was 
near  two  highway  crossings,  when  defendant's  engine  passed 
without  giving  a  signal  and  frightened  plaintiflF's  team,  caus- 
ing the  animals  to  run  away  and  injure  the  plaintiflF.  It  was 
held  that  under  a  statute  providing  that  no  railroad  engine 
should  approach  a  highway  crossing  without  giving  a  signal, 
and  making  the  neglect  to  give  such  signal  a  misdemeanor, 
*•*  the  defendant  was  liable,  though  the  plaintiff  was  not 
attempting  to  use  either  crossing.  Rothrock,  J.,  cites  Georgia 
R.  R.  Co.  V.  Williams,  74  Ga.  723,  and  Central  R.  R.  etc. 
Co.  V.  Raiford,  82  Ga.  400,  in  support  of  the  conclusion 
reached  by  the  supreme  court  of  Iowa.  The  comment  we 
have  already  made  upon  these  two  cases  is  sufficient,  we 
think,  to  show  that  they  do  not  really  sustain  the  doctrine  of 
the  Iowa  case;  but  even  if  they  were  appropriately  cited  in 
that  case,  they  do  not,  as  has  been  shovvn,  constrain  us  to  now 
follow  that  doctrine. 

5.  We  have  not,  of  course,  intended  to  even  intimate,  by 
any  thing  already  said,  that  the  duty  is  not  upon  railroad 
companies  to  observe  all  ordinary  and  reasonable  care  and 
diligence  to  avoid  injuring  or  killing  a  human  being  on  the 
track  elsewhere  than  at  a  public  crossing,  when  his  presence 
becomes  known  to  the  engineer.  It  is  undoubtedly  true  that 
a  failure  in  such  care  and  diligence,  after  that  time,  from 
which  injury  results,  will  render  the  company  liable  unless  it 
could  have  been  avoided  by  the  use  of  ordinary  care  on  the 
part  of  the  person  hurt  or  killed.  There  is,  however,  to  some 
extent,  a  distinction  between  what  would  be  the  duty  of  per- 
sons in  charge  of  a  railroad  train  with  reference  to  cattle  or 
other  domestic  animals,  and  with  reference  to  human  beings 
upon  the  track.  The  company's  servants  ought  to  endeavor 
to  stop  the  train  as  soon  as  animals  are  seen  on  the  track,  be- 
cause there  is  no  presumption  that  they  will  leave  it  so  as  to 
escape  the  danger;  but,  as  has  been  often  ruled,  the  persons 
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in  charge  of  the  locomotive  need  not  always  begin  to  imme- 
diately check  the  speed  of  the  train,  or  endeavor  to  stop  it, 
when  a  human  being,  apparently  without  infirmity,  is  seen 
upon  the  track,  for  the  presumption  is  that  he  will  leave  it 
for  his  own  protection.  In  a  case  like  the  present,  however, 
it  was  the  imperative  duty  of  *®*  the  engineer  to  endeavor 
to  stop  his  train  immediately  upon  seeing  the  man  and  the 
boy.  They  were  upon  a  high  trestle,  and  it  was  obviously 
out  of  their  power  to  escape  danger  except  by  going  forward 
to  the  end  of  the  trestle.  They  could  not  leave  their  place  of 
danger  by  going  off  to  one  side.  It  was,  therefore,  no  place 
for  a  presumption  that  they  would  be  able  to  take  care  of 
themselves.  The  evidence  shows  beyond  all  controversy  that 
every  possible  effort  was  made  to  stop  the  train  and  save  the 
lives  of  this  man  and  boy  as  soon  as  they  were  observed  by 
the  company's  servants.  It  is,  therefore,  under  the  law  as 
herein  ruled,  not  liable  in  damages  for  the  homicide  of  the 
child. 

The  duty  of  stopping  a  train  to  prevent  injury  to  cattle  or 
horses,  or  to  prevent  destroying  human  life,  exists,  when  the 
danger  becomes  apparent,  irrespective  of  "the  crossing  law." 
This  duty  applies  generally  to  all  portions  of  a  railway 
track,  and  the  provisions  of  our  statute  regulating  the  duties 
of  engineers  in  approaching  public  crossings  are  specifically 
applicable  in  cases  where  injuries  have  occurred  upon  such 
crossings. 

6.  If  we  have  succeeded  in  showing  that  the  proposition 
announced  in  the  fourth  headnote  is  sound  law  it  follows 
that  where  one  is  injured  or  killed  upon  the  track  of  a  rail- 
road elsewhere  than  at  a  public  crossing,  and  there  is  no 
negligence  imputable  to  the  company  except  the  failure  of  its 
servants  to  obey  the  statutory  requirements  above  mentioned, 
the  company  is  not  liable.  In  the  present  case  there  was 
no  evidence  authorizing  a  finding  that  the  company's  serv- 
ants were  guilty  of  any  negligence  whatever  if  the  failure  in 
the  above  respect  be  counted  out;  and  we  therefore  think  the 
verdict  was  wrong.  In  cases  of  this  nature,  however,  the 
failure  of  the  company's  servants  to  obey  the  statute  prescrib- 
ing their  duties  in  approaching  public  crossings  is,  when  a 
part  of  the  re$  gestse,  admissible  in  evidence,  **•  and  may  be 
considered  by  the  jury  in  passing  upon  the  question  whether 
there  was  or  was  not  negligence  on  the  part  of  the  company 
relatively  to  the  person  injured  or  killed}  that  is,  negligence 
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arising  from  a  breach  of  duty,  due  at  the  time  and  place  of 
the  calamity,  by  the  company  to  that  person.  This  court,  as 
will  appear  from  its  numerous  decisions  already  cited,  and 
from  many  others  which  could  readily  be  found,  is  thoroughly 
committed  to  the  propositions  just  stated,  and  has  no  dispo- 
sition to  recede  from  them.  It  is  safe  to  say  that  whatever 
forms  a  part  of  the  res  gestx  of  any  transaction  or  occurrence 
undergoing  judicial  investigation  may  be  proved.  The  prin- 
cipal difficulty,  in  a  case  against  a  railroad  company  for  an 
injury  on  the  track  not  at  a  crossing,  consists  in  defining 
what  use  can  properly  be  made  by  the  jury  of  the  fact  that 
the  servants  of  the  company  disregarded  the  requirements  of 
the  statute  in  approaching  some  crossing  near  the  scene  of  the 
injury.  Generally,  any  fact  constituting  a  part  of  the  res 
geatx  has  some  bearing  upon  a  proper  determination  of 
the  real  matter  in  controversy  between  the  parties.  Some- 
times, a  fact  concerning  the  admissibility  of  which  there  can 
be  no  question  is  of  very  little  consequence;  and  at  other 
times  the  same  fact  may  be  vitally  important.  For  instance, 
on  the  trial  of  an  indictment  for  an  assault  and  battery,  it 
would  usually  be  entirely  immaterial  whether  the  accused  at 
the  time  of  the  fight  wore  a  black  coat  or  a  brown  one;  but 
it  is  easy  to  conceive  of  circumstances  under  which  this  ap- 
parently trivial  matter  might  become  a  vitally  serious  issue. 
It  would  be  difficult  to  express  in  words  a  precise  and  ac- 
curate rule,  applicable  alike  in  all  cases,  for  measuring  the 
importance  or  lack  of  importance  which  should  be  attached 
to  any  given  fact  in  determining  a  question  of  negligence. 
An  honest  jury  is  more  than  apt  to  give  each  fact  and  cir- 
cumstance its  proper  value  without  the  aid  ***  of  minute 
and  detailed  instructions  from  the  court;  and,  consequently, 
it  would  generally  be  sufficient,  on  the  trial  of  an  action 
against  a  railroad  company  for  an  injury  occurring  upon 
its  track  in  the  vicinity  of  a  public  crossing,  for  the  judge 
to  inform  the  jury  that  the  mere  failure  of  the  company's 
servants  to  observe,  the  provisions  of  section  708  of  the  code 
in  approaching  the  crossing  would  not,  of  itself,  be  a  ground 
of  recovery  against  the  company,  but  that  they  might  take 
this  failure  into  consideration  in  determining  whether  there 
was  on  the  part  of  the  company,  in  the  given  case,  any  act 
of  negligence  which  would  make  it  liable.  And  it  would 
also  be  very  appropriate  for  the  judge,  in  this  connection,  to 
explain  clearly  to  the  jury  the  question  of  negligence  really 
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involved.  In  most  cases  of  this  kind  the  plaintiff  relies  upon 
the  statutory  presumption  of  negligence  against  the  company, 
and  also  strengthens  his  case  by  whatever  available  evidence 
he  may  have  at  his  command.  On  the  other  hand,  it  usually 
happens  that  the  company  undertakes  to  vindicate  its  dili- 
gence by  calling  as  witnesses  its  servants  who  were  present 
when  the  injury  was  inflicted.  In  this  manner  the  issues 
Bubmitted  to  the  jury  are  formed.  Where  an  employee  of 
the  company  is  put  on  the  stand  as  a  witness  for  the  defend- 
ant, his  entire  conduct  at  the  time  of  the  transaction  under 
investigation,  whether  such  conduct  be  disclosed  by  his  own 
testimony  or  by  that  of  others,  may  be  considered  by  the 
jury  in  determining  what  weight  should  be  given  to  his  testi- 
mony. Suppose,  for  instance,  it  was  charged  that  an  engi- 
neer, after  seeing  a  person  or  an  animal  on  the  track,  failed 
to  take  the  proper  precautions  to  prevent  a  collision,  and 
rushed  forward  regardless  of  consequences,  and  that  this 
charge  was  stoutly  denied  by  him.  Then,  certainly,  all  he 
did  at  the  time  would  be  material  in  weighing  what  he  said 
as  a  witness.  If  it  appeared  that  he  deliberately  ***  dis- 
obeyed a  public  law  of  the  state  this  fact  might,  in  the  opin- 
ion of  the  jury,  throw  some  light  upon  the  question  as  to 
whether  or  not  he  had  disregarded  any  other  duty  devolving 
upon  him.  We  do  not  say  it  ought  to  do  so,  but  it  is  a  mat- 
ter for  them.  If,  on  account  of  the  exigencies  of  commerce 
and  travel,  the  law  as  to  crossings  is  generally  and  notori- 
ously disobeyed  by  all  railroad  companies,  the  fact  that  no 
attention  was  paid  to  it  in  a  given  instance  would  be  of  less 
importance,  as  a  basis  of  reasoning,  than  would  be  the  case 
with  respect  to  some  other  law  which  is  almost  universally 
obeyed.  Again,  to  run  a  train  without  checking  over  a  pub- 
lic crossing  but  little  used  would  tend  in  a  far  less  degree  to 
ehow  that  the  engineer  was  a  reckless  man  than  would  the 
running  of  a  train  at  a  high  rate  of  speed  over  a  crossing  in 
a  populous  district  or  in  a  city  where  crowdg  of  people  were 
constantly  in  the  habit  of  using  the  crossing.  If  a  railroad 
company  had  a  rule  requiring  its  engineers  to  run  over 
bridges  at  a  low  rate  of  speed,  and  it  appeared  that  an  engi- 
neer had  violated  this  rule  by  running  over  a  given  bridge  at 
B  dangerous  rate,  this  fact  might  have  some  bearing  upon  the 
question  whether  or  not  he  was  reckless  or  negligent  in  the 
infliction  of  an  injury  immediately  thereafter  upon  a  person 
or  property  upon  the  track.    This  would  be  so,  although  the 


Feb.  1894.]    Atlanta  etc.  Ry.  Co.  v.  Gbavitt.  179 

act  of  negligence  mentioned  was  merely  the  breach  of  a  duty 
which  such  engineer  owed  to  his  employer,  and  not  a  viola- 
tion of  a  duty  which  the  company  owed  to  the  person  in- 
jured, or  a  matter  as  to  which  the  latter  had  any  right  to 
complain. 

The  instances  above  given  are  not  exhaustive,  and  are  in- 
tended to  be  merely  suggestive.  We  leave  the  law  as  an- 
nounced, to  operate  as  the  general  rule,  and  will  trust  to  the 
trial  courts  and  juries  to  make  the  proper  application  of  it  in 
each  particular  case. 

7.  Willingham,  tlie  witness  mentioned  in  the  first  division 
***  of  this  opinion,  testified  to  his  knowledge  of  the  place 
where  the  homicide  occurred,  and  gave  it  as  his  opinion 
that,  at  such  a  place,  a  train  running  at  the  rate  of  forty-five 
miles  an  hour  could  be  stopped  within  a  distance  of  one  hun- 
dred yards.  The  evidence  of  all  the  witnesses  shows  beyond 
question  that  the  train  which  killed  the  plaintifl^'s  son  con- 
sisted of  a  locomotive  and  six  cars,  and,  at  the  time  of  the 
catastrophe,  was  running  down  grade  at  about  that  rate. 
Willingham,  as  has  been  seen,  was  not  introduced  as  a  witness 
on  the  trial,  but  his  testimony,  as  taken  down  on  a  former 
trial,  was  read  to  the  jury.  If  his  evidence  does  not  relate 
to  a  train  of  this  kind,  running  down  grade  at  the  rate  speci- 
fied, it  is  inapplicable;  if  it  does,  it  amounts  to  no  more  than 
the  expression  of  an  opinion  on  his  part  that  such  a  train 
could,  under  these  circumstances,  be  stopped  within  a  dis- 
tance of  one  hundred  yards.  We  do  not  think  his  mere 
opinion  sufficient  to  overthrow  the  positive,  and  otherwise 
uncontradicted,  evidence  of  the  engineer  and  fireman,  who 
were  upon  the  identical  train  in  question,  that  all  was  done 
which  could  possibly  be  done  to  stop  the  train,  and  that 
nevertheless  it  was  not  stopped  within  a  distance  of  over  four 
hundred  yards.  Besides,  the  testimony  of  these  two  wit- 
nesses is  entirely  consistent  with  common  knowledge  and 
every-day  experience,  and  was  strongly  corroborated  by 
other  witnesses  who  were  experts  in  such  matters,  and  who 
testified  positively  that,  under  the  circumstances,  such  a  train 
could  not  have  been  stopped  in  time  to  avoid  the  catastro- 
phe. It  also  appeared  that  the  engineer  and  fireman  mani- 
fested the  greatest  concern  for  the  safety  of  the  man  and  boy 
on  the  trestle,  and  there  is  nothing  in  the  entire  record  to 
indicate  the  slightest  disposition  to  wantonly  kill  these 
unfortunate  persons.     Under   these  circumstances   no  jury 
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would  be  authorized  to  accept  as  correct  the  unsupported, 
and  apparently  unreasonable,  opinion  ***  of  a  single  witness 
as  to  the  distance  within  which  the  train  could  have  been 
stopped,  and  utterly  ignore  the  overwhelming  testimony  to 
the  contrary. 
Judgment  reversed.  

NEaLiGRNOs — Duty  of  Pabbnt  to  Protect  Child — Action  tor  Death 
OV  Child.  —It  is  the  duty  of  a  parent  to  shield  his  young  child  from  dan> 
ger,  and  if,  by  his  own  carelessueas  and  neglect  of  the  duty  of  protection, 
he  contributes  to  his  loss  of  his  child'a  services,  be  is  in  pari  delicto  with  • 
negligent  defendant,  and  cannot  recover  for  an  injury  to  the  child.  Whetlier 
the  parent  is  negligent  depends  on  whether,  under  the  circumstances,  he 
takes  reasonable  care  of  hia  child:  Johnson  v.  Beading  City  Passenger  Ry., 
160  Pa.  St.  647;  40  Am.  St  Rep.  752.  The  cases  are  not  harmonious  upon 
the  question  as  to  the  right  of  a  parent  or  custodian  to  recover  for  the  in- 
jury  or  killing  of  a  child  on  the  ground  that  it  is  too  young  to  be  chargeable 
with  negligence,  but  the  weight  of  authority  seems  to  be  against  the 
position  that  a  child  of  tender  years  can  be  a  trespasser,  so  as  to  justify  or 
excuse  the  negligence  of  another  in  injuring  it  or  causing  its  death;  against 
the  position  that  the  parent  or  custodian  of  a  child  of  tender  years  can 
maintain  an  action  for  its  injury  or  death  where  the  parent  or  custodian 
was  negligent  iu  caring  for  it;  and  against  the  position  that  the  negligence 
of  the  parent  or  child  iu  such  cases  is  imputable  to  the  child:  Kerr  v. 
Forgue,  54  111.  482;  6  Am.  Rep.  146,  and  note;  note  to  Robinson  v.  New 
York  Cent,  etc  R.  R.  Co.,  23  Am.  Rep.  7;  monographic  note  to  Erie  City  etc. 
Ry.  Co.  v.  Schuster,  67  Am.  Rep.  474-479;  Fitzgerald  v.  St.  Paul  etc.  Ry.  Co., 
29 Minn.  336;  43Am.  Rep.  212,  and  note;  monographic  note  to Fieer  v.  Cam- 
eron,  55  Am.  Dec.  677;  Orant  y.  Filchburg,  160  Mass.  16;  39  Am.  St.  Rep. 
449,  and  note. 

Pabbnt  and  Child  —  Negligence  —  AcrioN  bt  Child  fob  Injdby  to 
Itself. — There  is  also  a  conflict  of  authority  upon  the  proposition  as  to 
whether  a  child  of  tender  years,  and  who  is  injured  by  a  third  person  by 
reason  of  the  negligence  of  its  parent  or  custodian,  can  maintain  an  action 
by  ito  next  friend  for  such  injury.  The  better  doctrine  seems  to  be  that  it 
can  maintain  such  action,  upon  the  ground  that  the  incapacity  of  the  child 
should  not  be  made  to  expose  it  to  hurt  or  death,  without  redress  or  remedy, 
because  of  the  fault,  wanton  or  careless,  of  its  natural  protectors;  aud  that 
the  negligence  of  the  parent  or  custodian  is  not  imputable  to  the  infant. 
On  the  other  hand,  this  right  is  strenuously  denied.  Compare  the  follow- 
ing  authorities:  Kerr  v.  Forgue,  54111.  482;  5  Am.  Rep.  146;  note  to  Robin- 
ton  V.  New  York  Cent.  etc.  R.  R.  Co.,  23  Am.  Rep.  7;  FUzgerald  v.  St.  Paul 
etc  Ry.  Co.,  29  Minn.  336;  43  Am.  Rep.  212,  and  note;  monographic  note  to 
Freer  v.  Cameron,  55  Am.  Dec.  677,  discussing  contributory  negligence;  Erie 
City  etc  Ry.  Co.  ▼.  ScJtuster,  113  Pa.  St.  412;  57  Am.  Rep.  471,  aad  mono, 
graphio  note  thereto  discussing  the  subject.  The  modern  tendency  is  to 
bold  the  negligent  injurer  liable  for  the  consequences  of  his  own  wrongful 
Act,  regardless  of  the  contributory  negligence  of  the  child's  parent  or 
gnardiant  Bottoma  r.  Seaboard  etc  R.  B.  Co.,  114  N.  O.  699;  41  Am.  St.  Rep. 
799,  Mid  not*.    The  age  and  discretion  of  the  sbild  are,  of  •ourse,  proper 
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subjects  of  consideration  for  the  jnry:  Kerr  T.  ForgtUt  64  111.  483;  S  Am. 
Rep.  146. 

AcTio.v  BY  Mother  for  Wkongfdl  Drath  of  Hkr  Child. — Evidbnoi 
or  THK  Pkoomiart  (Jircdmstances  of  the  mother  may  be  given  in  aa 
action  by  her  to  recover  damages  for  negligently  causing  the  death  of  her 
child,  as  showing  the  extent  of  her  dependence  on  the  child  for  support, 
and  her  consequent  loss:  City  of  Chicago  v.  Powers,  42  IlL  169;  89  Am.  Deo. 
418;  Ilorijanv.  Pacific  Mills,  158  Mass.  402;  35  Am.  St.  Rep.  504,  and  note. 

Railroad  Comfaniks — Breach  of  Statotort  Duty.— The  early  doo» 
trine  that  a  breach  of  statutory  duty  was  not  only  evidence  of  negligence, 
but  that  such  negligence  caused  the  injury  complained  of,  is  now  aban- 
doned: See  monographic  note  to  Oilson  ▼.  Delaware  etc  Canal  Co.,  36  Am. 
St.  Rep.  817,  discussing  proximate  and  remote  cause.  Thus,  where  the 
servants  in  charge  of  a  train  fail  to  ring  the  bell  or  blow  the  whistle,  and 
such  failure  could  not  have  been  the  cause  of  the  accident,  it  is  proper  to  so 
instruct  the  jury,  aud  to  tell  them  that  the  railway  corporation  cannot, 
because  of  such  failure,  be  held  answerable  for  the  accident:  McDonald  T, 
International  etc.  Ry.  Co.,  86  Tex.  1;  40  Am.  St  Rep.  803,  and  note. 

Railroad  Compakies— Doty  as  to  Trespassers  and  Children  oir 
Track. — If  a  trespasser  upon  the  track  of  a  railroad,  or  attempting  to  cross 
the  track  at  a  place  other  than  a  public  crossing,  is  injured  by  a  train,  tha 
company  is  not  liable,  unless  the  injury  was  wantonly  and  willfully  in- 
flicted,  or  was  the  result  of  such  gross  negligence  as  would  be  evidence  of 
willfulness:  Lake  Shore  etc.  By.  Co.  v.  Bodemer,  139  IlL  596;  32  Am.  St. 
Rep.  218,  and  note.  If,  upon  the  discovery  of  the  person  apon  the  track, 
every  thing  that  is  possible  is  done  to  prevent  an  accident,  the  company 
is  not  liable.  On  the  other  hand,  if  recklessness  or  wantonness  is  shown, 
the  company  is  liable:  Central  B.  B,  etc.  Co.  v.  Vattghan,  93  Ala.  209;  30 
Am.  St.  Rep.  50,  and  note  discussing  the  subject  in  detail.  This  note 
shows  that  the  engineer  has  a  right,  under  ordinary  circumstances,  to  as* 
Bume  that  an  apparently  intelligent  human  being  on  the  track  will  get  out 
of  harm's  way  before  the  engine  reaches  him,  and  that  it  is  not  negligent 
to  act  on  that  presumption;  but  with  respect  to  children  upon  the  track, 
proper  measures,  after  their  discovery,  must  be  taken  to  avoid  injuring 
them.  The  question  of  ordinary  care  in  such  cases  is  one  which  can  rarely, 
if  ever,  be  determined  as  a  matter  of  law,  and  should  therefore  be  sub* 
mitted  to  the  jury:  Ounn  v.  Ohio  Biver  B.  B.  Co.,  36  W.  Va.  166;  32  Am. 
St  Rep.  842,  and  note:  Bottoms  v.  Seaboard  etc  S.  B.  C7o.,  114  N.  C. 
41  Am.  St  Rep.  799,  and  note. 
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BAiLmNTS  —  DxOREB  07  Cabk  Eequirbd.  —  All  bailees  are  required  to 
exercise  care  and  diligence  in  protecting  and  keeping  safely  the  thing 
bailed;  but  different  degrees  of  diligence  are  required  according  to  the 
nature  of  the  bailment. 

Banks — Dtrrr  as  to  Gratoitoos  Spkciai,  Deposit.— The  duty  of  a  bank 
in  protecting  and  keeping  safely  a  gratuitous  special  deposit  of  bonds 
requires  it  to  exercise  only  slight  care  and  diligence.  It  is  liable  only 
for  a  want  of  that  degree  of  care  and  diligence  which  is  termed  "gross 
negligence.** 

*'  StiQHT  Carb  and  Dilioenck"  is  "  that  care  which  every  maa  of  com* 
moa  sense,  howsoever  inattentive  he  may  be,  takes  of  his  own  prop« 
erty. 

Banks— GRATtJiTous  Spboial  Deposit— Gross  NEGLiaENOB.— A  bank  re- 
ceiving  a  gratuitous  special  deposit,  aud  being  grossly  negligent  in  tak- 
ing  care  of  it,  is  liable  for  its  loss  by  theft  of  the  cashier.  But  nothing 
■hort  of  a  knowledge  of  the  true  character  of  the  cashier  before  the 
theft,  or  reasonable  grounds  to  suspect  his  integrity,  followed  by  negli- 
gence to  remove  him,  amounts  to  "gross  negligence." 

NOTiOB  TO  Presidekt  IS  NoTicE  TO  Bank. — The  knowledge  of  the  presi- 
dent of  a  bank  as  to  the  uutrustworthiness  of  its  cashier  is  knowledge 
of  the  bank  unless  the  president  is  an  accomplice  of  the  cashier. 

Banks— Special  Gratuitoi's  Deposit — "Slight  Care." — Abankreceiv. 
ing  a  special  gratuitous  deposit  of  bonds  does  not  exercise  even  "slight 
care"  by  retaining  its  cashier  in  custody  of  the  property  after  a  knowU 
edge  of  facts  showing  that  be  deals  in  "  margins,"  and  is  a  large  specu- 
lator, on  his  own  account,  in  stocks  and  bonds. 

Banks— Gratuitous  Special  Deposit— Slight  Care,  How  Determimed. 
To  determine  whether  a  bank  has  exercised  "  slight  care  and  diligence*' 
in  caring  for  and  safely  keeping  a  gratuitous  special  deposit  of  bonds 
made  with  it,  and  which  were  afterwards  stolen  by  its  cashier,  the  first 
inquiry  is.  Was  the  cashier  at  the  time  of  his  original  selection  and 
employment  a  fit,  proper,  and  trustworthy  person  for  such  position  so 
far  as  the  bank,  in  the  exercise  of  slight  diligence,  could  ascertain  and 
determine.  If  he  was,  the  next  inquiry  would  be,  Did  the  bank,  at 
any  time  before  he  stole  the  bonds,  know,  or  have  cause  to  suspect, 
that  he  had  become,  or  was  likely  to  become,  untrustworthy.  The 
bank  is  bound  to  exercise  slight  diligence  all  along  during  the  time  of 
bis  employment. 

Banks— Gratuitous  Special  Bailment— Lurdbn  of  Proof. — If  a  bank 
receives  a  gratuitous  special  bailment,  the  burden  of  proof,  after  proof 
of  loss,  is  on  the  bailee  to  show  that  it  exercised  slight  diligence,  but 
this  is  not  established  by  showing  merely  that  the  of&cers  of  the  bank 
treated  the  bailor's  property  in  the  same  manner  that  they  treated  the 
property  of  the  bank. 

Banks- Liability  of,  How  Affected  bt  Sblbotion  of  Cashier  Who 
Steals  Deposit. — If  a  bank  receiving  a  gratuitous  special  deposit 
does  its  full  duty  in  selecting  a  proper  person  as  cashier,  and  in  not 
disregarding  indications  of  dishonesty  which  ought  to  arouse  suspicion 
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and  investigation,  it  is  not  responsible  to  the  bailor  though  its  cashier 
steals  the  deposit.  This  would  prove  slight  diligence  which  would 
exonerate  the  bank  from  liability,  though  it  would  be  liable  if  it  failed 
to  make  such  proof. 
Banks  and  Banking— Warrants"  Against  THErr.— There  is  no  undertak- 
ing on  the  part  of  bank  receiving  a  gratuitous  special  deposit  of 
bonds  that  an  officer  of  the  bank  will  not  steal  the  bonds.  The  ques- 
tion of  liability,  in  case  of  loss,  turns  on  the  question  as  to  whether 
there  was,  or  was  not,  gross  negligence  in  taking  care  of  the  property. 

Erwirij  du  Bignon  &  Chisholm,  for  the  plaintiflF  in  error. 
C.  N.  West  and  J.  R.  Saussy,  for  the  defendant  in  error. 

*"'  Simmons,  J.  Guilmartin  sued  the  Merchant's  National 
Bank,  alleging  that  it  was  indebted  to  hira  twenty  thousand 
dollars,  in  tiiat  on  March  7,  1887,  he  had  intrusted  to  and 
bailed  as  a  special  deposit  in  the  charge  and  custody  of  the 
defendant,  which  was  then  engaged  in  the  business  of  bank- 
ing, *•*  certain  bonds  for  which  the  bank  gave  him  receipts 
of  that  date,  specifying  that  the  securities  therein  described 
were  "  to  be  held  subject  to  his  order,"  and  signed  by  the 
cashier  of  the  bank  (Gadsden)  as  such.  On  April  18,  1891, 
at  the  defendant's  banking  house,  he  demanded  the  bonds, 
but  it  failed  and  refused  to  deliver  them,  etc.  The  defend- 
ant pleaded  that  it  had  exercised  all  due  care  in  keeping  the 
bonds,  but,  before  the  demand  for  them  was  made,  they  were, 
without  fault  on  its  part,  feloniously  taken  and  stolen.  The 
plaintiff  obtained  a  verdict,  and  the  defendant's  motion  for  a 
new  trial  being  overruled,  it  excepted  and  brought  the  case 
to  this  court,  and  the  decision  of  the  court  below  was  reversed. 
Merchant's  Nat.  Bank  v.  Guilmartin,  88  Ga.  797.  Upon  the 
second  trial  of  the  case  the  plaintiff  again  obtained  a  ver- 
dict, and  the  defendant  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  it  excepted. 

The  evidence  warranted  the  verdict,  and  no  error  requiring 
a  new  trial  was  committed  by  the  court  below  in  admitting 
evidence,  or  in  charging  the  jury,  or  in  refusing  to  charge  as 
requested.  It  appears  that  the  bank  received  the  bonds  sued 
for  from  the  plaintiff  as  a  gratuitious  special  deposit,  and  that 
its  cashier,  Gadsden,  fraudulently  took  them  from  the  bank 
and  converted  them  to  his  own  use;  and  the  main  ques- 
tion in  the  case  was,  whether  or  not  the  defendant  exer- 
cised due  diligence  in  retaining  Gadsden  as  cashier  and 
custodian  of  this  property,  under  the  circumstances  shown 
by  the  evidence.     It  appears  from  the  evidence  that  dur- 
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ing  the  time  the  bonds  were  in  the  bank  and  in  Gadsden's 
keeping  as  cashier,  he  was  engaged,  on  his  own  account, 
in  numerous  and  large  speculations  in  stocks  and  bonds, 
on  "  margins";  and  there  was  evidence  that  the  president 
of  the  batik  knew  something  of  this.  A  broker  with  whom 
Gadsden  dealt  in  these  speculations  testified  that  their 
dealings  extended  continuously  through  a  *®*  period  of 
about  two  years  preceding  the  conversion  of  the  bonds, 
and  that  the  transactions  between  them  were  conducted  by 
interviews  at  the  cashier's  desk  in  the  bank,  where  they 
were  frequently  seen  by  the  president  of  the  bank;  tliat  the 
president  knew  Gadsden  was  speculating,  for  he  often  ap- 
proached the  witness  during  these  visits  to  the  bank,  and 
inquired  if  Gadsden  was  making  much  money;  that  he 
stated  to  the  witness  that  he  knew  the  witness  was  "doing 
business  with  folks  there  at  the  bank";  and  on  one  occasion, 
in  the  hearing  of  the  witness,  and  just  after  he  and  Gadsden 
had  been  consulting  about  certain  New  York  and  New  Eng- 
land stocks,  of  which  Gadsden  then  had  two  hundred 
shares,  and  which  were  rapidly  fluctuating  in  value,  told 
Gadsden  to  buy  him  a  hundred,  and  Gadsden  thereupon 
directed  the  witness  to  buy  another  hundred  in  his  (Gads- 
den's) name.  The  evidence  on  this  subject  was  not  met  by 
any  contradiction  or  explanation  on  the  part  of  the  defend- 
ant. The  burden  was  upon  the  defendant  to  show  that  it 
exercised  proper  diligence:  Code,  sec.  2064;  and  this  burden 
was  not  removed,  nor  the  burden  of  showing  the  contrary 
cast  upon  the  plaintiff,  as  was  contended  on  the  part  of  the 
defendant,  by  showing  that  Gadsden  was  intrusted  with  the 
property  of  tlie  bank  of  a  similar  nature,  or  that  the  officers 
of  the  bank  gave  the  same  degree  of  supervision  to  the 
plaintiff's  property  as  to  that  of  the  bank.  The  law  pre- 
scribes a  certain  standard  of  care  as  to  bailments  of  this 
kind,  and  that  standard  is  not  the  conduct  of  the  bailee  in 
the  particular  case  with  reference  to  his  own  property,  but 
the  general  conduct  of  a  class — the  conduct  of  men  of  com- 
mon sense,  as  a  class,  in  the  care  of  their  own  property: 
Code,  sec.  2063;  and  there  is  no  presumption  that  the  con- 
duct of  the  bailee  in  the  particular  case  conformed  to  that 
standard.  Section  2064  of  the  code,  above  cited,  declares 
that  "  in  all  cases  of  bailments  after  proof  of  ••*  loss,  the 
burden  of  proof  is  on  the  bailee  to  show  proper  diligence"; 
and  such  diligence  is  not  established    by  showing  merely 
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that  the  officers  of  the  bank  treated  the  bailor's  property  in 
the  same  manner  in  which  they  treated  the  property  of  the 
bank.  The  conduct  of  the  bailee  as  to  his  own  property  may 
fall  short  of  the  standard  of  diligence  prescribed  as  to  prop- 
erty intrusted  to  his  care;  and  nothing  less  than  actual 
proof  of  such  diligence  will  satisfy  the  requirement  of  the 
statute.  Under  the  evidence  before  them  the  jury  were  au- 
thorized to  find,  as  they  did,  that  the  defendant  failed  to 
show  such  diligence. 

The  law  applicable  to  the  case  is  so  clearly  stated  in  the 
charge  of  the  court  below,  that  we  give  in  substance  the  prin- 
cipal portions  of  the  charge,  adopting  the  same  as  a  part  of 
this  opinion:  All  bailees  are  required  to  exercise  care  and 
diligence  in  protecting  and  keeping  safely  the  thing  bailed. 
Different  degrees  of  diligence  are  required  according  to  the 
nature  of  the  bailment.  It  being  conceded  that  the  bank,  in 
acceptingthe  plaintiff's  bonds  on  special  deposit,  did  so  gra- 
tuitously and  without  any  stipulation  or  agreement  that  it 
was  to  receive  or  have  the  right  to  demand  any  reward  or 
compensation  for  so  doing,  in  its  duty  of  protecting  and 
keeping  safely  the  bonds  so  deposited  it  was  bound  to  exer- 
cise only  slight  care  and  diligence,  "that  care  which  every 
man  of  common  sense,  how  inattentive  soever  he  may  be, 
takes  of  his  own  property."  It  would  be  liable  only  in  the 
event  it  was  guilty  of  a  want  of  that  degree  of  care  and 
diligence  which  is  termed  "gross  negligence,"  and  the  bonds 
were  lost  because  of  that  gross  negligence.  If,  after  this 
deposit  was  made  with  the  bank,  the  plaintiff  by  his  agent 
demanded  the  return  of  his  bonds  by  the  bank,  and  the  bank 
failed  to  return  them,  this  would  constitute  sufficient  proof 
of  loss,  and  put  upon  the  bank  the  burden  of  showing  that 
its  failure  *"''  or  inability  to  return  them  was  not  due  to 
any  failure  on  its  part  to  exercise  due  diligence — that  degree 
of  care  which  the  law  requires  of  it  in  keeping  and  protecting 
bonds  so  deposited,  namely,  slight  care.  The  burden  would 
not  then  be  on  the  plaintiff  to  show  that  the  bank  was  grossly 
negligent;  the  burden  would  be  on  the  bank  to  show  that  it 
had  exercised  slight  diligence  in  the  matter.  If  the  bank 
showed  it  had  done  so  it  would  be  acquitted  of  all  further 
accountability  for  the  bonds;  if  it  failed  to  show  this  it 
would  be  liable.  If,  while  the  bonds  were  in  the  custody  of 
the  bank  on  special  deposit,  they  were  stolen  by  its  cashier, 
Gadsden,  the  first  question  would  then  be.  Was  Gadsden,  at 
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the  time  he  was  originally  selected  and  employed  as  its 
cashier,  a  fit,  proper,  and  trustworthy  person  for  such  posi- 
tion, so  far  as  the  bank,  in  the  exercise  of  slight  diligence, 
could  ascertain  and  determine?  If  he  was,  the  next  inquiry 
would  be.  Did  the  bank,  at  any  time  before  he  stole  the  bonds, 
know  or  have  cause  to  suspect  that  he  had  become,  or  was 
likely  to  become,  untrustworthy?  The  bank  was  bound  to 
exercise  slight  diligence  all  along  during  the  time  of  his  em- 
ployment. If  it  knew  he  had  become  untrustworthy,  or  if, 
in  the  exercise  of  slight  diligence,  it  could  have  ascertained 
that  he  was  dishonest  and  unfit  for  his  position,  it  would 
have  been  the  duty  of  the  bank  to  have  taken  such  action  as 
would  have  protected  the  deposit  from  danger  of  theft.  If 
any  indications  of  his  dislionesty  which  ought  to  have  aroused 
suspicion  and  investigation  came  to  its  knowledge,  and  it 
disregarded  them,  and  was  guilty  of  gross  negligence  in  so 
disregarding  them,  it  would  be  liable.  If,  on  the  other  hand, 
no  such  indications  came  to  its  knowledge,  and  it  exercised 
the  slight  diligence  which  alone  it  was  bound  to  exercise,  it 
would  not  be  liable. 

Wiiatever  was  notice  enough  to  excite  attention  and  put 
the  bank  on  its  guard  and  call  for  inquiry,  was  also  *®®  no- 
tice of  every  thing  to  a  knowledge  of  which  it  is  afterward 
found  tliat  such  inquiry,  in  the  exercise  of  slight  diligence, 
might  have  led,  although  all  was  unknown  for  want  of  inves- 
tigation; that  is,  where  it  had  sufficient  information  to  so 
lead  it  to  the  knowledge  of  Gadsden's  dishonesty  and  unfit- 
ness it  would  be  deemed  to  be  cognizant  of  it.  If  it  was 
negligent — grossly  negligent  in  being  ignorant  under  such 
circumstances — this  would  be  equivalent  to  actual  knowl- 
edge on  its  part.  If  at  a  time  when  the  president,  Ham- 
mond, was  in  the  bank  and  engaged  in  its  business  it 
came  to  his  knowledge  that  the  cashier,  Gadsden,  was  en- 
gaged, or  about  to  engage,  in  speculating  in  stocks,  his  knowl- 
edge would  be  the  knowledge  of  the  bank  as  to  such  fact.  If 
the  bank  had  no  knowledge  or  notice  of  it,  the  fact  that 
Gadsden  was  a  speculator,  if  that  be  a  fact,  could  not  figure 
in  this  case  to  make  the  bank  liable.  It  would  be  for  the 
jury  to  determine  whether  or  not  the  matter  of  speculating 
in  stocks  on  the  part  of  a  bank  cashier  was  a  thing  which 
rendered  him,  or  tended  to  render  him,  an  unfit  and  untrust- 
worthy person  to  fill  such  a  position,  and  whether,  if  knowl- 
edge of  any  such  fact  came  to  the  bank,  it  would  be  such  an 
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indication  of  dishonesty  or  untrustworthiness  as  in  the  exer- 
cise of  slight  diligence  would  call  for  action  on  the  part  of 
the  bank  to  protect  the  plaintiff's  deposit;  and  it  would  be 
for  the  jury  to  say,  under  such  circumstances,  what  action 
the  bank  ought  to  take,  and  whether  or  not  the  bank  did  take 
such  action. 

The  purchase  or  sale  of  stook  by  the  cashier  of  a  bank 
would  not  of  itself  be  proof  of  dishonesty,  while  the  buying 
and  selling  of  stock  beyond  his  evident  means  might  be. 
This  is  entirely  a  matter  for  the  jury.  It  is  for  them  to  de- 
termine whether  or  not  speculation  on  his  part  is  such  a  cir- 
cumstance as  would  render  him  unfit  to  hold  his  position  as 
cashier.  If  the  cashier  had  been  *••  a  speculator  for  a  long 
time  previous  to  the  loss  of  this  property,  and  the  president  of 
the  bank  knew  that  he  was  a  speculator,  or  knew  of  such  cir- 
cumstances in  regard  to  him  as  would  have  put  any  man  in 
the  exercise  of  slight  diligence  on  inquiry  as  to  the  transac- 
tions of  the  cashier;  and  if  such  inquiry  would  have  devel- 
oped that  he  was  a  speculator,  and  no  such  inquiry  was 
made,  and  by  reason  of  the  failure  to  make  such  inquiry  he 
was  left  in  charge  of  the  plaintiff's  property  with  the  oppor- 
tunity to  steal  it,  and  did  steal  it,  the  jury  could  consider  all 
these  facts  in  arriving  at  a  conclusion  as  to  whether  or  not 
the  defendant  was  guilty  of  gross  negligence,  and  liable  for 
the  plaintiff's  property.  Notice  to  the  president  of  a  bank 
concerning  the  untrustworthiness  of  the  cashier  of  the  bank 
is  notice  to  the  bank,  unless  the  president  is  an  accomplice 
of  the  cashier.  When  the  bank  does  its  full  duty  in  selecting 
a  proper  person  and  in  not  disregarding  indications  of  dis- 
honesty which  ought  to  arouse  suspicion  and  investigation,  it 
is  not  responsible  to  one  who  has  obtained  from  it  the 
favor  of  barely  keeping  specific  property  without  recom- 
pense, though  the  cashier  steal  the  property  so  put  in  his 
charge. 

There  was  no  undertaking  on  the  part  of  the  bank  to  the 
plaintiff  that  an  officer  of  the  bank  should  not  steal.  The  case 
does  not  rest  on  any  such  warranty  or  undertaking,  but  on 
gross  negligence  in  caretaking.  Nothing  short  of  a  knowl- 
edge of  the  true  character  of  Gadsden  before  he  stole  the 
plaintiff's  bonds,  or  reasonable  grounds  to  suspect  his  in- 
tegrity, followed  by  neglect  to  remove  him,  would  amount  to 
gross  negligence. 

If  the  plaintiff  knew  from  his  own  personal  experience  that 
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as  to  securities  received,  such  as  the  bonds  here  sued  for 
were,  the  directors  of  the  bank  neither  examined  nor  looked 
to  their  custody,  but  that  they  were  left  entirely  in  the 
charge  and  control  of  the  cashier,  and  that  the  only  guar- 
antee to  parties  leaving  bonds  under  such  **•  circumstance 
was  the  integrity  and  fidelity  of  the  cashier,  and  if  with  this 
knowledge  he  left  the  bonds  with  the  cashier,  who  afterward 
stole  them  without  gross  negligence  on  the  part  of  any  of 
the  other  oflicers  of  the  bank,  he  could  not  recover  from  the 
bank  for  such  loss.  If  the  plaintiflF  was  »  director  of  the 
bank  for  several  years,  and  during  that  time  made  special 
deposits  of  bonds  or  other  property,  and  intrusted  them 
solely  to  the  cashier,  Gadsden,  and  never  had  them  examined 
by  the  board  of  directors  or  other  officer  of  the  bank,  and  if 
the  same  course  was  pursued  by  the  bank  with  reference  to 
the  bonds  sued  for  by  the  plaintifiF,  and  there  were  no  facts 
known  to  the  directors  of  the  bank  or  to  its  officers,  other 
than  Gadsden,  which  would  have  put  a  man  of  common 
sense  on  notice  that  Gadsden  was  an  improper  man  to  be 
retained  as  cashier,  then,  if  the  bonds  were  stolen,  the  plain- 
tiff could  not  require  of  the  bank  any  greater  degree  of  care 
in  the  supervision  of  his  property  by  the  directors  than  he 
himself  exercised  while  he  was  a  director. 

In  giving  this  abstract  from  the  charge,  of  course  much  of 
the  language,  especially  as  to  formal  matters,  is  omitted. 

Judgment  affirmed.  

Bailment — Nrolioence.— A  gratuitous  bailee  is  liable,  aa  a  general  rale, 
for  (oross  negligence  only.  Gross  negligence  as  applied  to  gratuitous  bailees 
is  nothing  more  than  the  failure  to  bestow  the  care  which  the  property  in 
ita  situation  demands:  Oray  v.  Heriiam,  148  HI.  179;  39  Am.  St.  Rep. 
172. 

Banks  and  Banking — Bankers  as  Bailees  —  Evidbnok.— A  banker 
acting  as  a  bailee,  without  reward,  in  the  care  of  special  deposits  is  bound 
to  exercise  such  reasonable  care  as  men  of  common  prudence  usually  bestow 
for  the  protection  of  their  own  property  of  similar  character:  Oray  v. 
Merriam,  148  111.  t79;  39  Am.  St.  Rep.  172,  and  note.  A  bank  officer  can- 
not shield  himself  from  liability  because  of  his  ignorance  of  facts  of  which 
it  was  his  official  duty  to  be  informed:  See  monographic  note  to  Jaham  v. 
Poat,  38  Am.  St.  Rep.  774,  where  the  care  required  of  bankers  acting  as 
agents  or  bailees  is  fully  discussed.  If  an  officer  or  agent  of  a  bank  em- 
bezzles or  otherwise  misappropriates  a  special  deposit,  he  is  not  regarded 
in  so  doing  as  representing  the  bank,  and  therefore  it  is  not  answerable  for  the 
loss  resulting  to  the  owner  of  the  property  unless  it  has  been  negligent  either 
in  the  selection  or  retention  of  the  defaulting  officer  or  agent,  or  in  so  con- 
ducting its  business  as  to  afford  bim  special  opportunities  to  do  the  wrong- 
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fnl  act  of  which  he  has  been  guilty,  as  where  it  had  reason  to  believe  that  ho 
was  speculating  and  using  moneys  of  which  his  own  means  could  not  giv* 
him  command,  or  there  has  been  a  failure  to  exercise  proper  supervision 
OTer  him,  and  the  securities  have  been  left  in  such  a  position  that  he  could 
take  them  without  any  other  officer  of  the  bauk  having  any  knowledge  of 
their  absence:  See  note  to  Isham  v.  Posl,  38  Am.  St.  Rep.  784.  A  banker 
is  guilty  of  gross  negligence,  and  answerable  for  special  deposits  stolen  by 
an  assistant  cashier,  where  the  former,  on  ascertaining  that  the  latter, 
who  had  access  to  the  special  deposits,  was  speculating  on  the  board  of 
trade,  made  no  examination  to  ascertain  whether  he  was  using  moneys  which 
did  not  belong  to  him,  and  on  again  being  warned  of  such  speculations, 
made  an  examination  of  the  books  and  securities  of  the  bank,  but  no  ex* 
amination  as  to  the  special  deposits  stolen  by  such  assistant:  Gh'ay  v. 
Merriam,  148  111.  179;  39  Am,  St.  Rep.  172,  and  note.  In  an  action  against 
a  bauk  for  the  loss  of  a  special  deposit  or  gratuitous  bailment,  evidence 
tending  to  show  due  or  reasonable  care  should  be  admitted,  but  the  burden 
is  upon  the  defendant  to  show  that  it  did  its  duty  faithfully  and  without 
negligence,  so  that  the  resulting  loss  was  that  of  plaintiff  and  not  of  the 
bank:  Oray  v.  Merriam,  148  111.  179;  39  Am.  St.  Rep.  172;  Itham  T.  Pott, 
141  N.  Y.  100;  38  Am.  St.  Rep.  766.  and  note  at  p.  783. 


Gordon  v.  State. 

[93  Geoboia,  531.] 

Rape— Common  Law. — By  the  common  law  a  boy  under  fonrteen  year*  of 
age  cannot  be  convicted  of  rape. 

Rape — Presumption  as  to  Capacitt. — A  boy  under  the  age  of  fourteen 
years  is  presumed  to  be  physically  incapable  of  committing  the  crime 
of  rape.  Hence,  he  cannot  be  convicted  of  assault  with  intent  to  com- 
mit rape  until  the  state  proves  his  capacity  to  commit  that  crime. 

Criminal  Law— Age  of  Discretion — Mental  Capacity. — Upon  the  trial 
of  a  boy  between  the  ages  of  ten  and  fourteen  years  for  any  offense  it 
is  not  error  to  give  in  charge  to  the  jury  section  4294  of  the  code.  That 
section  relates  alone  to  mental  capacity. 

Indictment  for  assault  with  intent  to  commit  rape.  The 
accused  was  thirteen  years  and  twenty-seven  days  old.  The  • 
girl  alleged  to  have  been  assaulted  was  ten  years  of  age,  and 
was  in  the  road  on  her  way  to  school,  when  the  defendant, 
walking  about  four  feet  from  her,  and  in  the  same  directionf 
accosted  her  with  the  expression, "  Howdy,  sweetheart,"  and 
made  an  obscene  statement  manifesting  his  purpose  to  have 
sexual  intercourse  with  her  immediately.  She  had  said  no- 
thing to  him.  He  started  after  her,  and  she  ran  and  called 
her  mother,  who  was  in  her  house  close  by.  The  mother  re- 
sponded to  the  call,  and  before  she  came  defendant  ran  off 
down  the  road.     It  appeared  from  the  testimony  that  it  was 
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customary  for  the  children  to  call  the  defendant,  Dick  Gor- 
don, "Black  Dick."  The  defendant  testified  that  when  the 
girl  got  opposite  him  in  the  road,  she  said,  **  Hello,  black 
nigger,  Dick"!  to  which  he  replied,  "You  had  better  go  on 
and  let  me  alone.  I'll  hurt  you,  if  you  don't."  She  said, 
**I  will  tell  ma  if  you  do,"  and  he  replied,  "I  don't  care  if 
you  do  tell  your  ma."  As  he  went  on  up  the  road  she  called 
her  ma  two  or  three  times,  and  her  ma  came  out  there,  and 
he  kept  walking  on.  He  declared  that  that  was  all  he  said 
to  the  girl;  but  she  denied  that  she  then  said  to  him:  "Helloi 
black  Dick,"  or  any  thing  else.  The  defendant  was  con- 
victed, and  on  motion  for  a  new  trial  it  was  alleged  that  the 
court  erred  in  refusing  to  charge  the  jury  thus:  "  If  the  evi- 
dence shows  the  defendant  to  have  been  under  the  age  of 
fourteen  years  at  the  time  the  crime  is  alleged  to  have  been 
committed,  then  the  law  presumes,  from  defendant  being 
under  the  age  of  fourteen  years,  that  the  defendant  was 
physically  incapable  of  committing  the  offense  of  rape;  and 
it  would  then  be  incumbent  upon  the  state,  if  defendant 
was  under  the  age  of  fourteen  years,  to  show  by  proof  that 
defendant  did  have  the  physical  capacity  to  commit  the 
offense  of  rape,  by  having  carnal  knowledge  of  a  woman;  if 
defendant  had  no  capacity  to  have  sexual  intercourse,  then 
he  could  not  be  guilty  of  rape,  and  if  defendant  was  incapable 
of  committing  rape,  he  could  not  be  guilty  of  an  attempt  to 
commit  rape."     The  motion  for  a  new  trial  was  denied. 

0.  A.  H.  Harris^  for  the  plaintiff  in  error. 

W.  J.  Nunnally,  solicitor  general,  for  the  defendant  in  error. 

**'  Simmons,  J.  By  the  common  law  of  England  a  boy 
under  fourteen  years  of  age  cannot  be  convicted  of  rape.  In 
1  Hale's  Pleas  of  the  Crown,  page  629,  it  is  said  that  an 
infant  under  that  age  "is  presumed  in  law  to  be  unable  to 
commit  a  rape,  and  therefore,  it  seems,  carmot  be  guilty  of  it; 
and  though  in  other  felonies  militia  aupplet  setatem  in  some 
cases,  ....  yet  it  seems  as  to  this  fact  the  law  presumes 
him  impotent,  as  well  as  wanting  in  discretion."  This 
presumption  of  physical  incapacity  is  based  upon  the  fact 
that  in  Englatid  puberty  is  very  seldom  attained,  among 
males,  under  that  age.  Tlie  age  of  puberty,  however,  is  gov- 
erned to  a  great  extent  by  race  and  climate,  and  it  is  well 
known  that  in  this  country,  and  especially  in  the  southern 
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part  of  it,  instances  of  puberty  ainong  boya  under  fourteen 
years  of  age  are  not  uncommon.  If  the  common-law  rule  on 
this  subject  were  adhered  to  in  this  state  to  the  extent  of 
treating  the  presumption  as  conclusive  it  would  afford  im- 
munity to  a  large  number  of  persons  capable  of  committing 
rape,  or  who  have  actually  committed  it,  and  thus  in  many 
instances  defeat  the  ends  of  justice.  The  common  law  was 
adopted  in  this  state  so  far  only  as  applicable  to  the  con- 
ditions existing  here:  See  Turner  v.  Thom-pson,  58  Ga.  271; 
24  Am.  Rep.  497.  And  there  being  no  statute  of  Georgia 
establishing  any  presumption  of  this  kind,  the  *'*  rule  in 
question,  in  so  far  as  it  treats  the  presumption  as  conclusive, 
cannot  be  regarded  as  a  part  of  the  law  of  this  state.  The 
rule  has  to  this  extent  been  held  inapplicable  in  other  states: 
People  v.  Randolph,  2  Park.  Cr.  174;  Heilman  v.  Common- 
wealth, 84  Ky.  457;  4  Am.  St.  Rep.  207;  Williams  v.  State,  14 
Ohio,  222;  45  Am.  Dec.  536;  Wagoner  v.  State,  5  Lea,  352;  40 
Am.  Rep.  36;  and  see  McKinnyv.  State,  29  Fla.  565;  30  Am. 
St.  Rep.  140.  In  none  of  the  states,  however,  except  Louisi- 
ana, so  far  as  we  have  been  able  to  ascertain,  has  it  been 
held  that  tliere  is  no  presumption  at  all  as  to  the  incapacity 
of  boys  under  that  age;  and  the  reason  assigned  for  so  hold- 
ing in  Louisiana  is,  that  in  that  state  "a  large  majority  of 
youths  attain  puberty  before  the  age  of  fourteen  years":  State 
V.  Jones,  39  La.  Ann.  935.  It  cannot  be  said  that  this  is  so 
in  Georgia;  on  the  contrary,  it  is  quite  probable  tliat  a  large 
majority  of  the  youths  in  this  state  do  not  attain  puberty 
until  after  that  age.  We  think  the  proper  rule,  as  applicable 
to  the  conditions  existing  in  this  state,  is  that  announced  by 
the  courts  of  other  states  in  the  decisions  above  referred  to, 
namely,  that  there  is  a  presumption  of  physical  incapacity  as 
to  all  boys  under  the  age  of  fourteen,  but  that  this  is  merely 
B.  prima  facie  presumption,  subject  to  be  rebutted  by  proof 
Thus  modified,  we  think  the  presumption  is  just  and  reason- 
able, certainly  not  less  so  than  the  presumption  recognized 
by  our  law  as  to  the  mental  incapacity  of  boys  under  that 
age.  There  has  been  some  question  as  to  whether  this  rule 
applies  also  to  assault  with  intent  to  rape,  but  we  think  the 
better  opinion  is  that  it  applies  to  both  offenses:  See  discus- 
sion of  this  question  in  People  v.  Randolph,  2  Park.  C»v  213; 
see,  also.  Rex  v.  Oroombridge,  7  Car.  &  P.  582;  Rex  v.  Elder- 
8ham,  3  Car.  &  P.  396;  Rex  v.  Phillips,  8  Car.  &  P.  736;  Will- 
tawkf  V.  State^  14  Ohio,  222;  45  Am.  Dec.  536;  1  Bishop's,  »»• 
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Criminal  Law,  ed.  1892,  sec.  746  (2).  The  evidence  in  this 
case  being  uncontradicted  that  the  accused  was  under  four- 
teen years  of  age  at  the  time  the  offense  was  alleged  to  have 
been  committed  we  think  the  court  ought  to  have  given  in 
charge  the  instruction  requested  on  this  subject,  as  set  out 
in  the  fourth  ground  of  the  motion  for  a  new  trial.  There 
being  no  proof  of  actual  capacity,  and  there  being  room  for 
doubt,  under  the  evidence,  as  to  whether  the  accused  in- 
tended or  was  attempting  to  commit  rape,  this  error  requires 
a  reversal  of  the  judgment  denying  a  new  trial. 

2.  Upon  the  trial  of  a  boy  between  the  ages  often  and  four- 
teen years  for  any  offense  it  is  not  error  to  give  in  charge  to 
the  jury  section  4294  of  the  code.  That  section  relates  alone 
to  mental  capacity. 

Judgment  reversed.  

Assault  to  Raps  —  Boys  —  Evidbnos  of  CArAorrr.  —  At  common 
law  a  boy  under  the  age  of  fourteen  years  cannot  be  guilty  of  an  as- 
sault with  intent  to  commit  rape,  and  evidence  is  not  admissible  to  show 
that  he  could  in  fact  commit  rape.  In  those  jurisdictions  where  this  pre- 
sumption may  be  rebutted  by  proof  of  capacity  the  burden  is  upon  the 
prosecution.  He  cannot  be  convicted  of  an  assault  to  commit  rape  in  the 
absence  of  any  evidence  of  his  capacity  to  commit  the  offense  of  rape:  Mc- 
Kinny  v.  StaU,  29  Fla.  665;  30  Am.  St.  Rep.  140. 


Briscoe  v.  Montgomery  &  Company. 

[93  Geoegia,  602.] 
KXBMFTIONS— "CoMMERCIAt  TRAVELER" — WaQKS  OF  ARE  SUBJECT  TO  GaR. 

KISHMENT. — One  employed  as  a  "commercial  traveler"  to  sell  goods 
for  his  employer,  though  employed  and  paid  for  his  services  by  the 
day,  is  not  a  "day  laborer"  within  the  meaning  of  the  statute,  and  hie 
wages  are,  therefore,  not  exempt  from  the  process  of  garnishment. 

Certiorari. 

Harper  Hamilton,  J.  B.  F.  Lumpkin,  and  Seaborn  Wright^ 
for  the  plaintiffs  in  error. 

Dean  <k  Smith  and  A,  0,  Etoing,  for  the  defendants  in 
error. 

••■  Lumpkin,  J.  It  was  held  in  Claghom  ▼,  Saussy,  51 
Qa.  576,  that  the  monthly  wages  of  a  "  forwarding  clerk"  in 
the  employment  of  a  railroad  company  were  not  subject  to 
the  process  of  garnishment.    An  examination  of  the  evidence 
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in  that  case  will  show  that  the  services  of  this  clerk  in  the 
performance  of  his  duties  were  such  as  to  require  at  hie 
hands,  if  not  actual  manual  labor  in  the  common  accepta- 
tion of  the  term,  certainly  labor  somewhat  of  that  character. 

In  Hightower  v.  Slaton,  54  Ga.  108,  21  Am.  Rep.  273,  it  was 
held  that  the  monthly  salary  of  a  teacher  employed  in  a 
public  school  could  not  be  reached  by  garnishment.  This 
decision  seems  to  rest  upon  the  ground  that  to  allow  this  to 
be  done  would  be  contrary  to  public  policy,  because  it  would 
tend  to  deprive  the  public  of  the  benefit  of  the  teacher's  val- 
uable services;  and  besides,  it  would  also  be  against  public 
policy  to  allow  the  secretary  and  treasurer  of  the  board  of 
education  by  whom,  in  his  official  capacity,  the  wages  of  the 
teacher  were  paid,  to  be  subjected  to  the  process  of  garnish- 
ment. 

Lamar  v.  Chisholm,  77  Ga.  306,  rules  that  the  wages  of  a 
clerk  and  book-keeper  are  not  subject  to  garnishment.  Tliis 
decision  was  made  on  the  authority  of  Smith  v.  Johnston,  71 
Ga.  748,  and  the  cases  there  cited.  It  is  obvious  that,  in  the 
discharge  of  his  duties,  a  clerk  and  book-keeper  must  neces- 
sarily perform  a  considerable  amount  of  manual  labor. 

On  the  same  line  is  the  case  of  Abrahams  v.  Anderson,  80 
Ga.  570,  12  Am.  St.  Rep.  274,  which  cites,  in  addition  to  the 
above  cases,  other  decisions  by  this  court  in  which  section 
3554  of  the  code  has  been  held  applicable. 

We  are  not  disposed  to  extend  further  the  doctrine  of 
these  cases.  In  the  case  at  bar  it  did  not  affirmatively 
appear  that  Briscoe  performed  any  manual  labor  in  the  con- 
duct of  his  business  as  a  traveling  salesman  for  the  •**  com- 
pany he  represented.  He  was  employed  as  a  "  commercial 
traveler"  to  sell  goods  for  this  company,  and  his  business 
called  him  anywhere  in  the  United  States  the  company 
might  require  him  to  go.  In  point  of  fact,  he  traveled  for  it 
and  sold  goods  in  Georgia,  Alabama,  Mississippi,  Arkansas, 
and  Texas.  Under  these  facts  we  hardly  think  he  properly 
falls  within  the  class  designated  as  *'  day  laborers"  in  section 
3554  of  the  code,  although  by  his  contract  with  the  com- 
pany he  was  paid  by  the  day.  Indeed,  a  gentleman  of  his 
profession  occupies  a  much  higher  station,  socially  and  com- 
mercially, than  that  of  a  mere  day  laborer,  as  that  term  is 
commonly  understood. 

Judgment  affirmed. 

A.U.  6T.  Kkp.,  Vou  XUV.  —  U 
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"Laborer"  ia  a  term  ordinarily  employed  to  denote  one  who  subsists  by 
physical  toil  in  contradistinction  to  those  who  subsist  by  professional  skill: 
Weymouth  v.  Sanborn,  43  N.  H.  173;  80  Am.  Dec  144,  A  clerk  and  book- 
keeper is  a  "  day  laborer,"  within  the  meaning  of  section  3554  of  the  code 
of  Georgia,  exmepting  wages  of  day  laborers  from  garnishment:  Lamar  v. 
Cfushohn,  77  Ga.  306;  but  the  conductor  on  a  railroad  train,  whose  wages 
are  from  sixty-five  to  eighty-five  dollars  per  month,  subject  to  deduction 
for  loss  of  time,  is  not  a  "day  laborer,"  within  the  meaning  of  that  Bectioni 
Miller  v.  Dugas,  77  Ga.  386;  4  Am.  St.  Rep.  90. 


Baldwin   v.  Western  Union  Telegraph  Co. 

[93  Georgia,  692.] 

Tblkoraph  COMPANIB3— Liability  for  Failure  to  Tbakshit  Messaors 
— Damaqes. — A  telegraph  company  failing  to  send  a  message  properly 
delivered  to  it  is  liable  for  the  damages  sustained  by  the  sender  by 
reason  of  each  failure.  Hence,  if  one  having  a  definite  offer  of  employ- 
ment  at  so  much  per  month,  and  in  a  particular  business,  accepts  by 
telegraph,  but  the  ofiTer  expires  by  lapse  of  time,  and  the  opportunity 
is  lost  by  a  failure  of  the  company  to  send  the  message,  it  is  liable  for 
the  actual  damages  sustained  by  the  sender.  The  plaintiff  would  be 
entitled  to  recover  at  least  one  month's  wages,  if  he  remained  anem- 
ployed  for  that  length  of  time  and  could  not  obtain  employment  else- 
where, as  such  offer  would,  prima  facie,  cover  the  term  of  at  least  one 
month. 

OMriTED  Cause  of  Action  cannot  bk  Introduced  bt  Amendment  Thouoh 
It  Might  have  been  Joined  with  the  One  Sued  on. — The  statutory 
penalty  for  failure  to  transmit  messages  promptly  is  a  separate  and 
distinct  cause  of  action  from  the  damages  recoverable  under  the  general 
law  for  like  default.  While  the  statute  allows  both  causes  to  be  joined 
in  the  same  action,  there  is  no  authority,  where  one  is  omitted,  for 
introducing  it  by  way  of  amendment  to  the  declaration  pending  the 
action.  No  amendment  adding  a  new  and  distinct  cause  of  action  ii 
allowable  unless  expressly  provided  for  by  law. 

Action  for  damages. 

J.  J.  Bull,  for  the  plaintiff. 

Oustin,  Querry  &  Hallj  for  the  defendant. 

*•'  Simmons,  J.  The  plaintiff  sued  the  telegraph  com- 
pany for  two  thousand  dollars  damages  on  account  of  the 
neglect  and  refusal  of  its  agent  to  transmit  a  message  from 
the  plaintiff,  accepting  a  situation  which  had  been  offered 
him,  in  consequence  of  which  he  failed  to  obtain  the  situa- 
tion; and  for  fifty  dollars  on  account  of  expenses  and  time 
lost  in  going  to  obtain  it.  The  declaration  alleges  that  on 
the  3d  of  July,  1892,  the  plaintiff  received  a  message  from 
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W.  E.  Martin,  a  conductor  in  the  employ  of  the  Central  Rail- 
road and  Banking  Company,  that  if  he  would  come  to  Macon 
at  once  Martin  would  give  him  a  position  on  his  train  as 
flagman,  at  a  salary  of  forty-five  dollars  per  month,  and  for 
plaintiff  to  notify  Martin  of  his  acceptance  of  the  offer  or 
come  to  Macon  immediately.  Plaintiff  was  out  of  employ- 
ment and  was  needing  and  seeking  a  position  on  the  railroad, 
as  he  had  some  experience  as  a  flagman  on  a  railroad  train; 
and  on  Monday,  July  4,  1892,  he  wrote  a  telegraphic  mes- 
sage, directed  to  W.  E.  Martin,  at  Macon,  Georgia,  notifying 
him  of  his  acceptance,  and  that  he  would  come  to  Macon  by 
the  first  train,  which  message,  on  the  same  day,  about  half 
past  9  o'clock  a.  m.,  was  delivered  to  J.  A.  Potice,  an 
authorized  agent  of  the  defendant,  at  its  office  at  Bostick, 
Georgia,  a  station  on  the  southwestern  division  of  the  Cen- 
tral railroad,  with  instruction  to  transmit  the  same  by  the 
wires  of  the  defendant  to  W.  E.  Martin  immediately,  Martin 
being  at  Macon,  Georgia.  The  message  was  received  by 
Potice  while  in  the  office  of  defendant  and  during  the  hours 
the  office  was  open  for  receiving  and  transmitting  messages 
over  its  line.  Potice  willfully  neglected  and  refused  to  trans- 
mit the  message  to  Martin,  who  failing  to  receive  it  and 
expecting  to  hear  from  plaintiff,  after  holding  the  place 
open  ***  for  him  until  late  Monday  evening,  July  4,  1892, 
gave  the  place  offered  plaintiff  to  another  person.  There 
was  only  one  passenger  train  a  day  from  Columbus  to  Macon 
on  the  Central  railroad,  there  being  no  other  nearer  and  con- 
venient way  for  him  to  reach  Macon,  and  said  train  arrived 
at  Bostick  about  6  o'clock  p.  h.  He  went  to  Bostick  the 
same  day,  arriving  there  about  5  o'clock  p.  m.,  to  take  the 
train,  and  inquired  of  Potice  if  he  had  sent  the  message  to 
Martin,  when  he  was  informed  by  Potice  that  he  had  not,  as 
he  **  did  not  think  Martin  was  in  Macon."  Said  agent  failed 
and  refused  to  notify  plaintiff  that  he  would  not  send  the 
message  after  receiving  it,  and  yet  he  had  ample  opportunity 
to  do  so  or  to  return  the  message  to  plaintiff.  Nevertheless, 
plaintiff  took  the  train  to  Macon,  and  immediately  on  his 
arrival  saw  Martin  who  informed  him  that,  in  consequence 
of  not  receiving  a  message  accepting  the  position  during  the 
day,  he  had  given  the  position  to  another  person,  but  that  if 
he  had  received  plaintiff's  message  he  would  have  held  the 
place  for  plaintiff  until  he  arrived  in  Macon.  The  salary  of 
flagman  is  worth  forty-five  dollars  per  month,  and  plaintiff 
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would  have  received  that  salary  and  could  have  kept  his 
position  as  long  as  he  discharged  his  duties  faithfully;  and 
plaintiff  lost  the  position  offered  him  by  the  wrongful  and 
fraudulent  acts  of  the  defendant's  agent  in  not  transniitting 
the  message,  or  in  not  notifying  him  at  the  time  it  was  deliv- 
ered that  he  would  not  transmit  it.  PlaintifT  is  still  out  of 
employment  and  unable  to  secure  a  positon,  although  he  has 
tried  repeatedly.  The  declaration  was  filed  August  16,  1892. 
The  defendant  demurred  to  so  much  of  the  declaration  as 
sought  to  recover  damages  from  failure  to  obtain  the  situa- 
tion; the  demurrer  was  sustained,  and  to  this  ruling  the 
plaintiff  excepted. 

1.  We  think  the  court  erred  in  sustaining  the  demurrer. 
That  the  plaintiff  lost  the  situation  through  •**  the  defend- 
ant's breach  of  duty  in  failing  to  transmit  his  message  ac- 
cepting the  offer,  and  that  he  thereby  sustained  actual  damage 
which  could  be  definitely  measured  and  assessed,  we  think 
is  clear  enough  from  the  allegations  in  the  declaration.  It 
appears  that  the  message  was  delivered  to  the  agent  of  the 
telegraph  company  at  an  early  hour  the  next  morning  after 
the  receipt  of  the  offer,  and  that  the  party  tendering  the  sit- 
uation treated  the  offer  as  open  until  lute  that  evening. 
Had  the  message  been  transmitted  and  delivered  before  the 
offer  expired,  a  binding  contract  of  employment  would  have 
existed.  The  offer  was  definite  as  to  the  situation  and  the 
salary,  and  covered  a  definite  period  of  employment.  An 
offer  of  employment  at  so  much  per  month  will,  in  the  ab- 
sence of  any  thing  further  indicating  the  period  of  employ- 
ment intended,  be  treated  as  meaning  employment  for  a 
term  of  one  month:  See  Magarahan  v.  Wright j  83  Ga.  773, 
777,  and  authorities  cited.  As  it  is  alleged  that  the  plaintiff 
was  unemployed  at  the  time  he  received  the  offer  and  re- 
mained so  up  to  the  time  the  suit  was  filed,  more  than  a 
month  afterward,  and  was  unable  during  that  period  to 
obtain  other  employment,  it  appears  that  he  was  damaged  to 
the  extent  at  least  of  one  month's  salary.  As  to  the  measure 
of  damages  in  such  cases,  see  Thompson  on  Electricity,  ed. 
1891,  sec.  826,  and  cases  cited. 

2.  The  court  did  not  err  in  holding  that  the  plaintiff  could 
not  amend  the  declaration  so  as  to  claim  the  statutory  pen- 
alty for  the  failure  to  transmit  the  message.  The  penalty 
provided  by  the  statute  is  a  separate  and  distinct  cause  of 
action  from  the  damages  recoverable  under  the  general  law 
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for  like  default;  and  while  the  statute  allows  both  causes  to 
be  joined  in  the  same  action,  there  is  no  authority,  where 
one  is  omitted,  for  introducing  it  by  way  of  amendment  to 
the  declaration  pending  the  action.  No  amendment  adding 
a  new  and  ®®®  distinct  cause  of  action  is  allowable,  unless 
expressly  provided  for  by  law:  Code,  sec.  3480. 
Judgment  reversed.  _^ 

Tklsgraph  Companies. — Actual  Damaoss  snatained  by  reason  of  the 
failure,  delay,  or  error  of  a  telegraph  company  in  transmitting  or  delivering 
messages  intrusted  to  it  may  be  recovered  by  the  sender  when  such  dam- 
ages  are  the  natural  and  proximate  result  of  the  company's  default,  and 
may  be  fairly  considered  to  have  been  in  the  contemplation  of  the  parties 
when  the  contract  was  made:  See  collected  cases  in  monographic  note  to 
WesUm  Union  Tel.  Co.  r.  Cooper,  71  Tex.  507;  10  Am.  St.  Rep.  782,  dis- 
cussing what  are  proper  elements  of  damage  in  actions  against  telegraph 
companies  for  failure  to  send  or  to  deliver  messages:  Hny/ies  ▼.  }ye8tem 
Union  Tel.  Co.,  114  N.  C.  70;  41  Am.  St.  Rep.  782,  and  note. 

Pleadinqs — Amendment. — A  new  cause  of  action  cannot  be  intro  luced 
by  way  of  amendment:  First  Nat.  Bank  t.  Shoemake?;  117  Pa.  St.  94;  2 
Am.  St.  Rep.  649;  Semple  v.  Olfnn,  91  Ala.  245;  24  Am.  St.  Rep,  894;  espe- 
cially if  it  is  barred  by  the  statute  of  limitations:  first  Nat.  Bank  v.  Sfioe- 
maker,  117  Pa.  St.  94;  2  Am.  St.  Rep.  649. 


Georgia  Railroad  and  Banking  Co.  v,  Kebneeu 

[93  Georgia,  808.] 

Common  Carriers— Contract  Limiting  Liability  to  Stated  Sum. — II 
a  shipper  enters  into  an  express  agreement  with  a  common  carrier,  by 
which  he  agrees,  in  consideration  of  a  reduced  rate  of  freight,  that  the 
carrier  shall  not  be  liable  for  more  than  a  stated  sum  in  case  the  goods 
shipped  are  lost  while  in  the  carrier's  possession,  the  contract  will  be 
upheld  as  to  loss  not  involving  negligence  on  the  part  of  the  carrier; 
but  the  principle  which  relieves  the  carrier  from  liability  for  more  than 
the  agreed  value  does  not  apply  where  the  valuation  is  merely  arbitrary, 
and  fixed  witliout  reference  to  the  real  value  of  the  goods,  and  this  is 
understood  by  the  carrier  as  well  as  the  shipper. 

Common  Carrier  Camnot,  by  Contract,  Exempt  Himself  trom  Neo- 
LIOENCE. — A  cotninon  carrier  cannot,  by  any  special  contract,  exempt 
himself  from  liability  for  loss  occasioned  by  his  negligence,  and  it 
makes  no  difference  whether  the  contract  provides  for  partial  or  limited 
exemption,  or  contemplates  total  exemption  from  liability. 

A  Loss  or  Goods  by  a  Common  Carrier  is  Presumed  to  have  resulted 
from  his  negligence  in  the  absence  of  any  evidenco  as  to  how  it  occur* 
red.  In  such  a  case  the  carrier  is  liable  for  the  fnll  value  of  the  gooda 
so  lost,  irrespective  of  a  contract  attempting  to  limit  his  liability,  with* 
out  regard  to  the  actual  value  of  the  property. 
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Action  for  damages. 

/.  B.  Cumming  and  Bryan  Cummingf  for  the  plaintiff  in 
error. 

Hamilton  Phinizy^  for  the  defendant  in  error. 

®*®  Simmons,  J.  Prather  shipped  over  the  defendant's 
railroad  a  quantity  of  household  goods  and  a  trutik  contain- 
ing wearing  **•  apparel.  The  goods  reached  their  destina- 
tion, and,  while  the  car  in  which  they  were  shipped  was 
standing  on  a  sidetrack  waiting  for  the  plaintiff  to  call  for 
his  property,  the  trunk  was  lost.  The  plaintiff  sued  the  rail- 
road company  for  the  value  of  the  property  lost,  which  he 
alleged  to  be  fifty-five  dollars,  and  obtained  a  verdict  for  that 
amount.  It  appeared  from  the  evidence  at  the  trial  that  this 
was  the  actual  value  of  the  trunk  and  its  contents,  but  the 
defendant  claimed  that  under  the  contract  of  shipment  it 
could  not  be  held  liable  for  more  than  five  dollars  for  each 
hundred  pounds  lost.  The  court  charged  the  jury,  that,  if 
the  defendant  was  liable,  they  might  look  to  the  value  of  the 
goods  that  were  lost,  as  the  amount  which  the  plaintiff  would 
be  entitled  to  recover;  and  to  this  charge  the  defendant  ex- 
cepted. It  appears  that,  at  the  time  the  goods  were  shipped, 
the  plaintiff  went  to  the  agent  of  the  defendant  and  asked  for 
rates,  telling  him  that  he  wanted  to  ship  wearing  apparel  and 
household  furniture,  and  the  agent  replied  that  the  lowest 
rate  he  could  make  was  thirty-seven  cents  per  hundred 
pounds,  which  was  a  "released  rate,  that  is  five  dollars  per 
one  hundred  pounds  valuation."  The  plaintiff  thereupon 
told  the  agent  that  he  would  ship  that  way,  and  took  a  ship- 
ping receipt  on  which  were  the  words,  "  Released,  $5  valua- 
tion," followed  by  the  plaintiff's  name.  It  was  contended 
that  this  released  the  defendant  from  liability  for  more  than 
the  valuation  stated. 

Where  a  shipper  enters  into  an  express  contract  with  a 
common  carrier,  by  which  he  agrees,  in  consideration  of  a 
reduced  rate  of  freight,  that  the  carrier  shall  not  be  liable  for 
more  than  a  stated  sum  in  case  the  goods  shipped  are  lost 
while  in  the  carrier's  possession,  the  contract  will  be  upheld 
as  to  loss  not  involving  negligence  on  the  part  of  the  carrier; 
but  carriers  cannot  by  any  special  contract  exempt  them- 
selves from  liability  for  loss  occasioned  by  their  negligence; 
and  this  is  so  ^'®  as  well  where  the  contract  provides  for 
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partial  or  limited  exemption  as  where  it  contemplates  total 
exemption  from  liability.  The  shipper,  it  is  true,  may,  by 
his  representations  or  agreement  as  to  the  value  of  the  goods, 
estop  himself  from  recovering  their  full  value,  notwithstand- 
ing they  are  lost  through  the  carrier's  negligence.  This 
would  be  the  case,  if,  upon  being  required  at  the  time  of 
shipment  to  state  the  value  of  the  goods,  the  shipper  misled 
the  carrier  by  stating  a  sum  less  than  their  value  (Code,  sec. 
2080),  or  if  the  shipper  and  the  carrier  agreed  upon  a  certain 
sura  as  the  actual  value  of  the  goods,  and  the  charge  for  freight 
was  based  upon  that  valuation:  See,  on  this  subject,  Hutchin- 
son on  Carriers,  2d  ed.,  sec.  250,  and  cases  cited:  Hart  v. 
Pennsylvania  R.  R.  Co.,  112  U.  S.  331;  Chicago  etc.  Ry.  Co.  v. 
Chapman,  133  111.  96;  23  Am.  St.  Rep.  587,  and  notes;  Alair 
V.  Northern  Pac.  R.  R.  Co.,  53  Minn.  160;  39  Am.  St.  Rep. 
588;  also,  collection  of  cases  in  29  Am.  Law  Reg.  (1890),  771. 
But  the  principle  which  relieves  the  carrier  from  liability  for 
more  than  the  agreed  value  does  not  apply  where  the  valua- 
tion is  merely  arbitrary  and  fixed  without  reference  to  the 
real  value  of  the  goods,  and  this  is  understood  by  the  carrier 
as  well  as  the  shipper.  In  the  present  case  there  was  no 
inquiry  on  the  part  of  the  carrier  as  to  the  value  of  the  goods, 
and  it  is  clear  that  a  valuation  of  five  dollars  per  one  hun- 
dred pounds  for  wearing  apparel  and  household  goods  indis- 
criminately could  not  have  been  understood  to  represent 
their  actual  value.  The  contract  in  question  was  simply  an 
attempt  to  limit  the  liability  of  the  carrier,  without  regard  to 
the  actual  value  of  the  property;  and  it  follows  from  what 
we  have  said  that  it  was  inoperative  for  that  purpose,  if  the 
loss  was  occasioned  l)y  negligence  on  the  part  of  the  defend- 
ant There  being  no  explanation  as  to  how  the  loss  occurred, 
the  presumption  is  that  it  resulted  from  the  defendant's  neg- 
ligence. A  verdict  in  favor  of  the  plaintiff  **'  for  the  actual 
value  proved  was  therefore  proper,  and  the  court  did  not  err 
in  denying  a  new  trial. 

Counsel  for  the  plaintiff  in  error  relied  upon  the  case  of 
Georgia  R.  R.  etc.  Co.  v.  Reid,  91  Ga.  377,  in  which  this 
court  treated  as  valid  a  stipulation  in  a  contract  for  the  ship- 
ment of  livestock,  which  provided  that  in  case  of  damage  the 
amount  claimed  for  a  mule  should  not  exceed  one  hundred 
and  twenty-five  dollars.  In  that  case,  however,  the  question 
here  ruled  upon  was  not  made,  nor  was  it  decided  that  such 
a  stipulation  would  be  good  in  a  case  in  which  the  negligence 
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of  the  carrier  caused  or  contributed  to  the  damage.  The  sole 
ground  of  attack  upon  the  stipulation  in  that  case  was,  that 
no  consideration  existed  for  it,  the  plaintiff  contending  that 
the  rate  of  freight  charged  and  collected  was  not  a  reduced 
rate.  Besides,  such  a  contract,  as  we  have  said,  would  be 
valid  as  to  loss  not  involving  negligence  on  the  part  of  the 
carrier,  and  the  evidence  in  that  case  tended  to  show  that 
the  damage  resulted  from  a  cause  which  did  not  involve  such 
negligence:  See  opinion  in  Savajinah  etc.  Ry.  Co.  v.  Sloat,  93 
Ga.  803.  In  the  case  last  cited  the  precise  question  now  de- 
cided was  not  made;  but  it  is  presented  in  the  case  at  bar, 
and  our  judgment  as  to  what  the  true  law  is  has  been  stated. 
Judgment  affirmed.  ___ 

OOMUON  CaBRIBRS— CONTRACr  ExEMFflNO  FROM  LIABILITY. —A  COmmOtt 

carrier  of  property  or  persons  cannot  by  agreement  wholly  relieve  itself 
from  liability  for  injuries  or  loss  caused  by  its  own  negligence  or  the  negli* 
gence  of  its  agents  or  employees;  and,  in  the  absence  of  any  agreed  valua* 
tion  of  property  in  the  contract  for  its  carriage,  the  carrier  cannot  limit  to 
a  fixed  sum  its  liability  for  injuries  or  loss  caused  by  its  own  negligence,  or 
that  of  its  agents  or  employees:  Abrama  v.  Milwaukee  etc.  Ry.  Co.,  87  Wis. 
485;  41  Am.  St.  Rep.  65,  applying  the  rule  to  the  carriage  of  livestock.  A 
common  carrier  of  goods  may  limit  his  liability  except  for  negligence:  Bttck 
T.  Pennsylvania  R.  R.  Co.,  150  Pa.  St.  170;  30  Am.  St  Rep.  800,  and  note. 
That  he  may  limit  bis  liability  to  a  certain  amount,  see  Pacific  Express  Co. 
7.  Foley,  46  Kan.  457;  26  Am.  St.  Rep.  107.  A  common  carrier  of  freight 
is  liable  for  injaries  thereto  resulting  from  his  negligence,  notwithstanding 
he  has,  by  special  contract  with  the  shipper,  stipulated  against  liability, 
except  for  injuries  caused  by  his  fraud  or  gross  negligence:  Johnson  ▼.  Ala- 
batna  etc  Ry.  Co.,  69  Miss.  191;  30  Am.  St  Rep.  534. 
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Davis  v.  Commonwealth. 

[95  Kkntucjct,  19.] 

EviDBNOl. — Dtimo  Dcclarations  are  aot  admissible  except  when  made  by 
a  person  whose  injaries  from  another  have  resulted  in  death.  There* 
fore,  dying  declarations  to  the  efifect  that  the  person  making  such 
declarations  had  killed  another  person  are  not  admissible  in  evidence 
to  prove  the  innocence  of  a  third  person  on  trial  for  such  killing. 

Witness — Impeachment  of  When  He  did  not  TEariFr  to  any  Material 
Fact. — One  who  places  a  witness  on  the  stand  cannot  complain  that 
subsequently  testimony  was  received  to  impeach  such  witness,  though 
the  fact  that  he  testified  to  was  not  material. 

Witness — Impeaching.— The  Bad  Character  of  the  Witness  Two  Years 
Before  the  time  at  which  he  testities  is  admissible,  because  it  may 
tend  to  throw  light  on  his  reputation  at  the  time  of  the  trial. 

Riffe,  SkaggSj  R.  T.  Burns^  and  Stewart  &  Steioart^  for  the 
appellant. 

William  J.  Hendrick,  attorney  general,  for  the  appellee. 

*•  Bennett,  C.  J.  The  appellant  having  been  convicted 
of  the  crime  of  murdering  Viona  Pack  by  the  Lawrence  cir- 
cuit court,  he  appeals  and  complains  as  follows:  1.  That  the 
court  erred  in  not  allowing  him  to  prove  by  G.  W.  Miller  that 
Granville  Pearl  confessed  to  him  on  his  deathbed  that  he, 
Pearl,  killed  Viona  Pack.  •  It  seems  to  us  that  admissions 
and  confessions  as  to  competency  stand  upon  the  same  foot- 
ing. Admissions  cannot  be  used  in  evidence,  except  against 
the  person  making  them  in  an  issue  between  him  and  another 
person,  wherein  the  truth  of  the  admissions  is  involved,  or 
against  his  privies  claiming  through  him.     And  confessioni 
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are  incompetent  evidence  except  against  a  person  charged 
with  crime,  or,  in  a  proper  state  of  case,  against  his  confeder- 
ates. Nor  is  the  proposed  evidence  competent  as  a  dying 
declaration,  because  such  evidence  is  only  competent  when 
it  comes  from  a  declarant  whose  personal  injuries  by  another 
have  resulted  in  death,  and  the  declarations  must  be  confined 
to  the  manner  and  circumstances  of  the  injury,  and  to  the 
person  that  did  it. 

2.  In  allowing  evidence  to  go  to  the  jury,  impeaching  wit- 
nesses who  had  testified  for  the  appellant,  but  who  had  not 
testified  to  any  material  fact  for  the  **  appellant,  the  ma- 
terial fact  which  the  appellant  desired  to  prove  by  them 
having  been  excluded  by  the  court.  It  seems  to  us  that  the 
fact  that  the  witness  is  sworn  and  testifies  entitles  the  ad- 
versary to  impeach  his  general  reputation  for  truth,  without 
reference  to  the  materiality  of  his  evidence;  otherwise  there 
would  be  constant  strife  and  litigation  over  the  question  as 
to  the  materiality  of  the  witnesses'  evidence  in  order  to  de- 
termine whether  or  not  the  impeaching  evidence  was  admis- 
sible. 

3.  It  is  contended  that  evidence  of  the  bad  character  of  a 
witness  sought  to  be  impeached,  two  years  before  the  time 
that  he  testified,  is  incompetent.  It  is  true  that  the  character 
of  a  witness,  at  the  time  he  testifies,  is  in  issue  before  the 
court  or  jury,  but  it  is  equally  true  that  his  reputation  before 
then  may  be  inquired  into  in  order  to  throw  light  upon  his 
reputation  at  the  time  he  testifies. 

There  is  no  doubt  that  Viona  Pack  was  assassinated,  and  we 
think  that  the  evidence  authorized  the  jury  to  believe  beyond 
a  reasonable  doubt  that  the  appellant  was  the  guilty  party. 
The  court  committed  no  error. 

The  judgment  is  affirmed. 

HoHiciDK — DriNO  Dkclarations. — Dying  declarations  are  admissible  in 
evidence  only  when  the  death  of  the  declarant  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  are  the  subject  of  the  declarations:  State 
T.  Harptr,  35  Ohio  St.  78;  35  Am.  Rep.  696.  See,  also,  the  extended  note 
to  Field  V.  State,  34  Am.  Rep.  480. 

Witnesses— Prior  Contradictort  Statements. —Impeachment  by: 
See  the  extended  note  to  Allen  v.  State,  73  Am.  Dec  762;  and  also  the 
notes  to  Consolidated  Ice  Machine  Co.  v.  Kei/er,  23  Am.  St.  Rep.  695;  OmaJia 
tie.  Refining  Co.  v.  Tabor,  16  Am.  St.  Rep.  198;  Watkiru  r.  SUite,  14  Am.  St. 
Rep.  157,  and  Leahey  v.  Cans  Ave.  etc.  Ry.  Co.,  10  Am.  St  Rep.  306. 

Witnesses — Impeachment — Bad  CHARAcrER. — The  bad  character  of  a 
witness  who  has  removed  to  and  resided  in  another  state  for  eight  years  be- 
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fore  the  time  of  the  trial  may  be  shown  by  proof  of  his  character  at  the 
time  he  removed  to  such  other  state,  although  the  impeaching  witnesses  did 
not  know  the  character  which  he  bore  at  the  latter  place:  Watkins  v.  StaUt 
82  Ga.  231;  14  Am.  St.  Bep.  155,  and  note.  See,  also,  the  extended  notes 
to  Alleii  T.  State,  73  Am.  Dec.  771,  and  Evans  v.  Smith,  17  Am.  Dec  77. 


Louisville  Bagging  Manufacturing  Company  v. 
Central  Passenger  Railway  Company. 

[95  Kentucky,  50.] 

Stbbets — Electric  Railways. — A  Municipal  Corporation  Kxkrcisino 
A  Power  Delegated  to  it  by  the  legislature  may  authorize  the  con- 
struction and  operation  in  the  public  streets  of  a  railway  whose  can 
are  propelled  by  electricity. 

Stkeets.  — The  Courts  will  not  Enjoin  ob  Limit  the  Operation  of 
A  Railway  upon  the  public  streets,  unless  other  ways  of  travel  and 
transportation  are  tliereby  prevented  by  unreasonable  obstruction. 

Street  Railways.— The  Operation  of  an  Electric  Street  Railway 
by  an  overhead  or  trolley  wire  upon  the  public  streets  will  not  be 
enjoined  on  the  ground  that  it  is  dangerous  to  those  who  reside  on  or 
do  business  on  such  streets,  and  that  it  prevents  the  use  of  the  street 
for  the  purpose  of  loading  and  unloading  vehicles. 

Thomas  F.  Hargis,  for  the  appellant. 
Humphrey  &  Davie,  for  the  appellee. 

•*  Lewis,  J.  The  Louisville  Bagging  Manufacturing  Com- 
pany, a  *'  corporation,  brought  this  action  for  an  injunction, 
which  was  temporarily  granted,  restraining  the  Central  Pas- 
senger Railway  Company,  a  corporation,  and  its  officers  frona 
constructing  or  operating  an  electric  railway  on  Walnut  street, 
between  Nineteenth  and  Twentieth  streets,  in  the  city  of 
Louisville,  where  plaintiff  has  a  large  building  used  for 
manufacturing  bagging.  H.  R.  Thompson,  judge  of  the 
Louisville  city  court,  was  also  enjoined  from  proceeding, 
until  termination  of  the  action,  to  try  J.  J.  Tapp,  president 
of  plaintiff,  and  others  upon  warrants  against  them  for  cut- 
ting down  and  removing  posts  erected  by  the  railroad  com- 
pany for  use  in  operating  its  cars. 

The  right  to  construct  and  operate  by  electricity  the  rail- 
way upon  Walnut  street,  it  appears,  had  been,  before  the 
action  was  commenced,  granted  to  the  company  by  resolu- 
tion or  ordinance  of  the  general  council  of  the  city  of  Louis- 
ville, duly  passed  in  pursuance  of  authority  conferred  by  acts 
of  the  general  assembly.     And  as  exercise  of  such  delegated 
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authority  by  municipal  legislation  has  been  often  sanctioned 
and  recognized  by  this  court,  the  right  so  given  to  the  Cen- 
tral Passenger  Railway  Company  must  be  regarded  as  valid 
and  effectual  as  if  conferred  directly  by  the  general  assem- 
bly. Moreover,  as  legislative  power  to  authorize  construction 
of  a  railway  upon  a  public  street,  and  operation  of  it  by  even 
steam,  has  been  distinctly  and  often  held  by  this  court  to 
exist,  we  see  no  reason  to  deny  power  to  likewise  authorize 
construction  of  such  railway  to  be  operated  by  electricity. 
For  it  is  well  settled  that  the  use  of  a  public  street  for  travel 
and  transportation  by  means  of  railway  cars  falls  within  the 
purposes  for  which  streets  are  established  and  dedicated. 
And  it  is  only  when  other  ways  of  travel  and  **  transporta- 
tion are  prevented,  or  unreasonably  obstructed,  that  courts 
can  interfere  to  either  enjoin  or  limit  operation  of  railroad 
upon  a  public  street. 

It  therefore  seems  to  us  the  simple  inquiry  in  this  case  is 
whether  the  manner  in  which  the  railway  under  considera' 
tion  has  been,  or  is  designed  to  be,  constructed  and  operated 
is  such  as  to  clearly  impose  a  new  and  additional  burden 
upon  the  land  of  plaintiff  abutting  Walnut  street,  and,  as  a 
consequence,  entitling  him  to  previous  compensation  for  the 
right  of  way. 

The  first  ground  of  complaint  by  plaintiff  is  that  the  rail- 
way track  constructed  in  front  of  its  manufacturing  estab- 
lishment will  prevent  loading  and  unloading  vehicles  used  in 
transporting  its  goods  and  raw  material  in  the  manner  here- 
tofore done,  which  is  by  backing  the  wagon  or  dray  up  to 
and  at  right  angle  with  the  sidewalk.  The  answer  to  that 
complaint  is:  1.  That  such  way  of  loading  and  unloading 
necessarily  seriously  obstructs  not  merely  operation  of  every 
double-track  railway,  but  proper  use  of  a  street  for  all  other 
vehicles;  2.  There  appears  to  be  an  ordinance  of  the  general 
council  prohibiting  loading  and  unloading  of  vehicles  in  that 
mode. 

The  next  ground  is  that  operating  an  electric  railway  car 
upon  a  public  street  is  dangerous  to  those  who  reside  or  do 
business  thereon.  Practical  application  of  electricity  as  a 
power  to  drive  machinery  or  move  carriages,  as  also  for 
illuminating  purposes,  is  of  recent  date,  and  it  is  shown  the 
system  best  adapted  for  the  purpose,  if  yet  discovered,  is  by 
no  means  a  perfect  one.  The  evidence  of  experts  and  men 
having  actual  experience  shows  that  three  different  systems 
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for  moving  railway  cars  by  electricity  have  been  tried  in  this 
country,  viz.,  the  underground  "  conduit  system,  storage 
battery  system,  and  that  of  the  overhead  wire.  And  it  fully 
appears  that  the  first  two  are  as  yet  so  defective  or  imperfect 
that,  of  several  hundred  electric  riiilways  in  operation,  there 
are  not  a  dozen  to  which  either  system  has  been  applied,  all 
others  being  run  by  the  overhead  wire,  or  trolley  system,  the 
same  used  by  the  Central  Passenger  Railway  Company. 

To  apply  electrical  power  in  that  way  requires  erection  at 
edge  of  the  sidewalk,  on  each  side  of  a  street,  of  tall  poles, 
about  one  hundred  and  twenty  feet  apart,  and  from  top  of 
opposite  poles  is  stretched  across  the  street  a  sustaining  wire, 
which  holds  up  the  electric  wire  that  is  thus  suspended  over 
middle  of  the  railway  track,  and  from  which,  by  means  of 
the  trolley  pole,  the  electric  current  is  connected  with  the 
motor  placed  under  the  car. 

It  will  be  thus  seen  that  the  electric  wire  is  not,  like  tele- 
graph, telephone,  and  electric-light  wires,  near  to  buildings, 
but  suspended  over  the  railway  track.  It  further  appears 
that  the  electric  pressure,  measured  by  volts,  required  to 
drive  a  street  railway  car  is  not  so  great  as  to  destroy  or 
seriously  injure  a  person  or  animal  coming  in  direct  contact 
with  it;  injury,  when  it  is  produced,  resulting  only  where  a 
broken  or  detached  telephone  or  telegraph  wire  falls  on  it. 

The  evidence  in  this  case,  which  need  not  be  considered  in 
detail,  shows  that,  although  new  and  not  fully  perfected,  the 
trolley  system  of  operating  street  railway  cars,  when  properly 
adjusted  and  supervised,  is  not  much,  if  any  more,  dangerous 
than  horse-power,  and  much  less  so  than  steam-power  applied 
in  the  same  way.  Moreover,  while  street  railway  cars  thus 
operated  go  at  greater  speed,  are  more  comfortable,  and  must 
in  time  .become  a  *®  cheaper  mode  of  travel,  they  can  be 
easier  controlled  than  horse-cars,  and  do  not  really  more  ob- 
struct the  streets  or  interfere  unreasonably  with  business 
transacted  thereon. 

It,  therefore,  seems  to  us  that,  in  view  of  the  benefit  and 
convenience  to  the  public  of  electric-cars  thus  operated,  and 
comparatively  little  inconvenience  or  danger  they  are  to  in- 
dividuals, it  would  be  going  beyond  the  province  of  a  court, 
and  contrary  to  decided  weight  of  judicial  authority,  to  enjoin 
or  limit  their  use,  especially  when  a  party  seeking  such  remedy 
Bo  signally,  as  has  the  plainti£f  in  this  case,  fails  to  show  be 
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has  been  unreasonably  obstructed  or  hindered  in  his  busineM, 
or  that  his  rights  have  been  illegally  interfered  with. 

The  judgment  dissolving  the  temporary  injunction  and 
dismissing  the  action  is  aihrmed. 

Streets— Electric  Railways  in. — Where  a  statate  enacted  before  the 
introductioa  of  electricity  aa  a  propelling  force  authorizes  a  corporation  to 
construct  a  street  railway  and  to  operate  it  by  any  mechanical  or  other 
power  except  steam,  such  company  can,  upon  obtaining  the  consent  of  the 
proper  municipal  authorities,  adopt  electricity  as  a  motive  power,  and  place 
in  the  streets  the  apparatus  and  fixtures  necessary  for  its  practical  and  effi- 
cient  use:  Hudson  River  Telephone  Co.  v.  Watervliet  Tump,  etc  Co.,  135  N.  Y. 
893;  31  Am.  St.  Rep.  838,  and  note.  See,  especially,  the  extended  notes  to 
Chesapeake  etc  Telephone  Co.  v.  Mackenzie,  28  Am.  St.  Rep.  235;  and  Wetlem 
Paving  etc  Co.  r.  CUizen't  etc.  li.  B,  Co.,  25  Am.  St.  Rep.  479. 


Fry  v.  Jones. 

[95  Kentucky,  148.] 

Wills. — Ukdcb  Imtlcence  to  invalidate  a  will  mnst  be  such  as  to  control 
the  mental  operations  of  the  testator,  and  amount  to  a  substitution  of 
the  will  of  the  dominant  over  the  weaker  mind. 

Wills.  — Whethsb  Undue  Influence  has  been  Exercised  over  a  tes- 
tator to  the  extent  of  producing  a  will  in  which  the  mind  and  purpose 
of  another  have  been  exercised  must  be  left  to  the  determination  of  the 
jury.  They  may  not,  it  is  true,  determine  it  without  evidence,  but  the 
courts  will  hesitate  to  declare  that  there  is  no  evidence  of  such  influ- 
ence  when  the  jury  have  found  that  it  was  present.  If  it  appears  that 
the  contestant  of  her  father's  will  had  been  regarded  as  a  favorite 
daughter,  until,  in  his  old  age,  he  was  stricken  with  paralysis,  and  was 
left  in  the  exclusive  care  and  control  of  another  daughter  and  her  bus* 
band;  that  out  of  their  presence  the  father  was  kind  and  affectionate  to 
the  contesting  daughter,  but  in  their  presence  constrained  and  silent, 
and  that  on  seeking  to  visit  him  she  was  by  them  excluded  from  his 
presence,  and  that  they,  in  his  presence,  talked  of  her  in  a  harsh  and 
prejudicial  manner,  the  verdict  of  a  jury  finding  the  existence  of  andae 
influence  will  not  be  set  aside  by  the  court. 

J,  W.  Alcorn  and  J.  B.  Paxton,  for  the  appellants. 

Miller  &  Owsley,  for  the  appellees. 

**•  Hazelrigq,  J.  From  the  verdict  of  a  properly  in- 
Btructed  jury,  finding  the  paper  in  contest  not  to  be  the  last 
will  and  testament  of  Joseph  Page,  Sr.,  the  propounders  have 
appealed  to  this  court  complaining  that  such  verdict  is  not 
sustained  by  the  testimony,  and  is  in  fact  flagrantly  against  it. 

The  testator  died  at  the  age  of  seventy-five  years,  the 
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owner  of  a  few  hundred  dollars'  worth  of  personal  property, 
and  a  email  farm  in  Lincoln  county.  He  left  as  his  only 
heirs  three  daughters  and  one  son.  To  one  of  his  daughters, 
Mrs.  Mary  Jones,  his  firstborn,  and  for  years  his  favorite 
child,  he  gave  only  the  sum  of  one  hundred  and  fifty  dollars, 
and  devised  the  balance  of  his  estate  to  the  other  three  chil- 
dren in  equal  portions,  save  that  to  one  of  the  three,  Mrs. 
Jeimie  Adams,  he  gave  one  hundred  and  fifty  dollars  extra 
to  compensate  her  for  lack  of  educational  advantages  in  her 
youth.  Mrs.  Jones  contests  the  paper  upon  the  ground  of  the 
testator's  mental  incapacity,  and  by  reason  of  undue  influ- 
ence exercised  over  him. 

It  may  be  said  of  the  testimony  that  it  suflBciently  estab- 
lishes the  mental  ability  of  the  testator  to  make  the  will,  and, 
unless  the  proof  discloses  a  state  of  fact  from  which  the  jury 
could  legitimately  infer  the  existence  and  the  exercise  of  an 
improper  influence  over  him,  the  verdict  must  be  set  aside. 
It  must  be  admitted  that  the  rules  by  which  may  be  ascer- 
tained the  existence  of  a  mental  force  or  power  so  subtle  and 
intangible  as  that  denominated  as  "  influence,"  or  "undue 
influence,"  are  not  clearly  defined,  or  perhaps  definable. 
Certainly  *'®  no  general  rule  may  be  laid  down  by  which 
this  obnoxious  force  may  be  detected.  We  can  easily  say 
that  the  force  must  be  such  as  to  control  the  mental  opera- 
tions of  the  testator,  and  amount  to  a  substitution  of  the  will 
of  the  dominant  over  the  weaker  mind.  But  this  is  merely  a 
statement  of  the  eS'ects  of  the  inhibited  influence.  The  ques- 
tion is,  How  shall  we  detect  its  presence?  Manifestly,  this 
may  best  be  done  by  that  tribunal  to  which  is  afforded  the 
opportunity  of  meeting  the  witnesses  face  to  face,  and  hearing 
them  testify  in  any  given  case.  Before  such  the  general 
bearing  and  conduct  of  all  the  witnesses,  and  especially  the 
mental  characteristics  of  those  who  are  charged  with  having 
controlled  another,  become  matters  of  personal  observation 
and  oversight.  To  a  jury  of  the  vicinage,  therefore,  must  be 
left,  in  a  large  measure,  the  detection  of  this  refined  and  sub- 
tle, though  reprehensible,  power.  They  may  not  determine 
its  presence  without  evidence  of  it,  but  we  may  well  hesitate 
to  determine  the  absence  of  such  evidence  when  in  their  wis- 
dom it  is  found  to  be  present. 

In  the  present  case  the  testator  had  announced  that  "he 
would  equalize  his  children  in  his  estate."  This  was  in  the 
days  of  his  physical  and  mental  strength.     In  July,  1889, 


to  Pry  v.  Jones.  [Kentucky. 

he  was  stricken  with  paralysis,  a  warning,  however,  which 
caused  no  change  in  his  intentions.  In  August  following  he 
had  a  second  and  severer  stroke.  No  one  lived  with  him  at 
that  time,  save  his  son  in  law,  Fry,  and  wife,  the  daughter 
of  the  testator. 

When  the  physician  left  the  roono  on  the  occasion  of  this 
second  stroke,  starting  home,  this  daughter,  whom  we  shall 
presently  see  was  hostile  to  her  sister,  Mrs.  Jones,  followed 
him  out  to  the  yard  gate,  and  asked  *•*  him  to  suggest 
the  making  of  a  will  to  her  father.  He  returned,  made  the 
suggestion,  and  at  the  request  of  the  testator,  who  said  he 
had  intended  for  some  time  to  have  one  Cook  to  write  his 
will,  he  came  back  next  morning  and  wrote  the  instrument. 
This  same  daughter  testified  that  her  father,  before  this  occa- 
sion, "had  frequently  talked  to  her  about  mtiking  a  will, 
and  always  said  he  did  n't  intend  for  Mary  to  have  any  more 
than  she  had  already  gotten."  The  solicitude  of  this  daugh- 
ter that  her  father  should  be  reminded  of  the  alleged  inten- 
tion to  cut  ofiF  Mary,  which  he  appears  to  have  been  about  to 
forget,  is  worthy  of  notice,  and  especially  as  the  proof  is  un- 
disputed that  Mary  had  only  received  from  her  father  a  cow 
and  three  sheep.  The  paralytic  is  left  to  rest  under  the  de- 
lusion, however,  that  he  had  already  provided  for  Mary.  It 
appears  that  Mary,  the  contestant  and  appellee,  had  some 
years  before  the  death  of  her  father  married  her  co-appellee, 
Jones,  and  did  so  with  her  father's  approbation;  but  Jones 
became  dissipated,  and  on  several  occasions,  perhaps  as 
many  as  three  times,  she  left  him  and  went  to  her  father's. 
This  troubled  the  old  man  greatly,  and  he  advised  her  never 
to  go  back  to  live  with  her  husband.  He,  at  least,  was  will- 
ing enough  to  atford  her  a  home,  but  her  brother  Joe  was 
running  the  farm  and  refused  to  let  her  boy  have  a  home  on 
the  old  place.  She  therefore  left,  and  again  went  back  to  her 
husband.  She  testifies  that  her  father  met  her  at  Hustonville 
a  month  or  so  before  his  death,  and  stopped  her  daughter 
and  herself,  and  talked  to  them  kindly.  That  at  no  time 
did  he  ever  speak  an  unkind  word  to  her,  and  yet  at  his 
home,  and  when  surrounded  by  the  influences  there,  he  is 
proven  to  have  ***  said  that  when  he  died  he  did  n't  want 
this  daughter  to  come  to  his  burial;  that  he  wag  done  with 
her  forever!  When  she  went  to  see  her  brother  Joe,  whom 
she  had  learned  was  about  to  die,  her  father  came  out  and 
met  her  in  her  buggy.     This  was  away  from  the  house;  but 
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when  she  went  to  the  house  she  was  refused  by  this  same  sis- 
ter the  right  to  see  her  brother,  then  "  dying  and  unconscious.*' 
There  was  no  remonstrance  from  the  old  man  at  such  con- 
duct. His  kindness  of  heart  and  love  for  the  daughter  who 
had,  as  a  barefooted  child,  played  in  his  blacksmith-shop  in 
the  days  of  his  poverty,  shone  forth  when  out  from  under  the 
influences  of  those  living  with  him  and  controlling  him.  In 
their  presence  he  was  dumb  and  unable  to  protect  her  from 
insult  or  provide  a  home  for  her  children. 

The  cruel  hostility  of  Fry  and  wife  supplying  the  motive 
for  the  suggestion  to  the  physician  that  the  will  be  written — 
which  was  to  cut  off  Mary — is  shown  in  their  conduct  only 
a  few  nigiits  before  the  testator's  death.  The  appellee,  just 
after  this  final  stroke,  had  gone  with  a  lady  friend  to  see  her 
father.  She  was  not  admitted  to  his  presence,  upon  the  plea 
that  it  was  against  the  orders  of  the  physician,  and  was  told 
by  her  brother  in  law,  Fry,  that  her  father  had  said  if  she  or 
"  any  of  her  children  should  die  he  would  not  attend  the 
burial,  and  he  did  not  want  her  at  his";  and  the  friend  call- 
ing with  her  was  admitted  only  on  the  condition  that  she  did 
not  tell  the  old  man  that  his  daughter  had  come  to  see  him  I 
When  this  friend  expressed  her  regret  to  Mrs.  Fry  that  she 
and  her  sister  did  not  speak,  she  was  told  that  "  she  was  not 
sorry,  that  Mary  was  no  sister  of  hers."  This  bitter  and  oper> 
hatred  on  the  part  **'  of  those  surrounding  this  enfeebled 
and  deceased  old  man  toward  the  appellee,  whose  sole  ofifense 
consisted  in  cleaving  to  her  husband,  it  may  be  inferred,  was 
a  potent  influence,  ever  present  and  operating  to  control  the 
testator's  action.  In  the  frequent  talks  on  the  subject  of  his 
will  had  by  Mrs.  Fry  with  her  father,  the  reiteration  of  such 
harsh  and  prejudicial  language  to  him,  in  his  dependent  and 
helpless  condition,  would  readily  create  an  unnatural  aver- 
sion toward  the  absent  daughter,  and  destroy  the  equilibrium 
of  his  mind. 

That  this  hostile  influence  was  exercised  we  can  hardly 
doubt.  The  disposition  to  exercise  it  is  shown  by  the  proof; 
the  opportunity  was  afforded,  and  the  effects  are  apparent. 

We  cannot  say — in  the  face  of  the  finding  of  the  jury  to  the 
contrary — that  the  proof  does  not  disclose  the  existence  and 
the  exercise  of  undue  influence  on  the  mind  of  this  depend- 
ent paralytic,  causing  him  to  change  the  fixed  purpose  he 
formerly  had  of  equalizing  his  children. 

The  judgment  must  be  affirmed. 
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Wills— Undcb  Influence  Invalidating  a  Will — What  Amohnts  to^ 
Oknerallt. — Undue  influence  sufBcieat  to  avoid  a  will  must  amount  to 
coercioa  or  fraud,  and  must  be  au  influence  tantamount  to  force  or  fear, 
destroying  the  free  agency  of  the  party,  and  constraining  him  to  do  what  ia 
against  his  will:  Knox  v.  Knox,  95  Ala.  495;  36  Am.  St.  Rep.  233,  and  note. 
This  question  is  fully  discussed  ia  the  extended  note  to  In  re  Hesa'  Wilt,  31 
Am.  St.  Rep.  670. 

Wills. — Undue  Influenok  is  a  Question  for  the  Jury:  Note  to  /n  rt 
-Bess'  Will,  31  Am.  St.  Rep.  688. 


Boyd  County  v.  Ross. 

[95  Kenttjckt,  167.] 
SkJCXNCUENT  OF  RECORDS,  ON  What  MAY  BE  Based. — ^The  amendment  of  » 
judicial  record  after  the  lapse  of  a  term  solely  upon  the  recollection  of 
a  judge  is  not  authorized,  and  will  be  reversed  upon  the  appeal  of  the 
person  injured  thereby. 

J^ohn  F.  Hager  and  William  J.  Hendrick,  for  the  appellant. 

Knott  &  Edelen  and  Everett  &  Lackey,  for  the  appellees. 

**•  Lewis,  J.  This  is  an  appeal  from  a  judgment  of  the 
oircuit  court  reversing  and  setting  aside  an  order  made  Sep- 
■tember  23,  1889,  by  the  Boyd  county  court,  directing  entered 
of  record,  nunc  pro  tunc,  the  following,  alleged  to  have  been 
made  and  directed  entered  of  record  January  23, 1888,  as  an 
order  of  said  county  court,  viz:  "  L.  L.  Kibbee,  sheriff  of 
Boyd  county,  this  day  appeared  in  open  court,  and,  together 
with  G,  W.  Ross  and  others  named,  who  are  approved  and 
accepted  by  the  court,  entered  into,  *'®  signed,  acknowledged, 
and  delivered  bond  to  the  commonwealth  of  Kentucky,  con- 
-ditioned  according  to  law,  for  the  collection  of  the  county 
levy  of  Boyd  county  for  the  year  1888,  which  bond  is  ac- 
<;epted  and  approved  by  the  court."  It  seems  to  be  conceded 
no  order  of  court  approving  and  accepting  the  bond  of  Kib- 
hee,  sheriflf,  and  sureties  was  entered  of  record  during  term  of 
4he  Boyd  county  court,  including  January  23,  1888;  in  fact, 
it  appears  no  such  entry  was  made,  from  the  following  recital 
3n  the  order  of  September  23,  1889:  ''The  response  of  G.  W. 
Ross  and  others,  sureties  of  L.  L.  Kibbee,  to  rule  awarded 
herein  at  April  term,  1889,  of  this  court,  having  been  con- 
sidered, together  with  the  records  of  this  court,  including  the 
county  levy  bond  of  said  Kibbee,  23d  of  January,  1888,  the 
■court  finds  and  adjudges,  from  the  recollection  and.  memory 
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of  the  judge  (then  and  now  the  court  has  of  the  facts  con- 
nected with  the  execution,  acknowledgment,  delivery,  and 
acceptance  of  said  bond),  that  an  order  of  this  court  was,  on 
said  23d  January,  1888,  made  and  directed  to  be  entered,  ac- 
cepting and  approving  the  bond,"  etc. 

It  is  no  less  the  right  and  duty  of  a  county  court,  under 
the  statute,  to  pass  upon  and  determine  as  to  suflficiency 
of  sureties  in  a  county  levy  than  in  a  revenue  bond.  And  it 
is  essential  to  the  validity  and  force  of  each  that  it  be  not 
only  signed  and  delivered  by  sureties,  but  also  accepted  and 
approved  by  the  court:  Commonwealth  v.  Williams,  14  Bush, 
297;  Bracken  County  Comma,  v.  Daum,  80  Ky.  388;  Com/' 
monwealth  v.  Yarhrough,  84  Ky.  496.  It  thus  becomes  ap- 
parent that  execution  of  the  bond,  though  filed  and  kept 
by  the  clerk,  affords  no  evidence  of  the  other  essential  and 
independent  ^'^  fact  that  the  sureties  were  approved  and  the 
bond  was  accepted  by  the  court.  So  that  as  there  was  not 
at  the  time  entered  of  record  an  order  of  court  approving 
and  accepting  the  bond,  appellees  (sureties)  can  be  made 
liable  for  default  of  the  sheriff  only,  if  at  all,  in  virtue  of  the 
order  of  September  23,  1889.  And  as  it  appears  an  action 
had  been  brought  on  the  bond  against  them  for  that  cause, 
they  had  a  direct  interest  to  resist  making  such  order  and 
clear  right  of  appeal  therefrom  to  the  circuit  court.  The 
only  question,  then,  for  us  to  consider  is  whether  the  county 
court  had  authority  to  make  and  have  recorded  the  order  of 
September  23,  1889. 

In  Conn  v.  Doyle,  2  Bibb,  248,  this  court  used  the  following 
language:  "During  the  term  the  court  has  power  to  alter 
or  amend  the  record  according  to  truth  of  the  case,  but, 
after  the  term  expires,  the  court  ceases  to  have  such  power, 
except  in  cases  of  clerical  misprision;  and  even  then  it  is  an 
inviolable  rule  that  no  amendment  can  be  made  unless  there 
is  something  in  the  record  to  amend  by.  This  rule  is  neces- 
sary to  preserve  that  sanctity  and  verity  which  in  contem- 
plation of  law  the  record  possesses.  For,  if  the  record  could 
be  altered  or  amended  by  any  thing  but  itself,  it  would  in 
point  of  verity  be  inferior  to  that  by  which  it  is  amended." 

The  general  rule  thus  stated  has  been  repeatedly  and  uni- 
formly approved  and  applied  by  this  court.  And  it  has  been 
distinctly  held  more  than  once  that  the  mere  recollection  of 
the  judge  of  a  court  of  what  took  place  at  a  former  term  is 
not  sufficient  to  authorize  an  addition  to  or  amendment  of 
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the  record  in  regard  to  any  order  or  judgment.  In  Lynch  v. 
Beynolih,  6  Busli,  547,  is  this  expressive  and  emphatic  lan- 
guage: "  Tiie  proposition  is  *"  to  supply  the  whole  by  mem- 
ory of  the  judge  alone  of  what  took  place.  The  accuracy  of 
memory  of  the  judge  as  to  what  he  states  cannot  be  ques- 
tioned; but  can  omissions  and  failures  to  enter  orders  and 
judgments  be  thus  supplied  at  a  subsequent  term?  If  they 
can,  the  records  of  courts  must  lose  their  verity  and  the 
rights  of  citizens  depend  on  varying  and  fading  memories  of 
men.  The  law  forbids  such  a  state  of  things.  This  question 
we  regard  as  settled  in  Vandever  v.  Griffith,  2  Met.  (Ky.) 
425." 

It  seems  to  us  there  could  be  no  better  illustration  than  is 
afforded  by  this  case  of  the  wisdom  of  adhering  to  that  rule. 
The  statute  in  force  when  the  alleged  bond  was  executed  re- 
quired each  county  judge  to  ascertain  and  determine  the 
solvency  and  sufficiency  of  county  levy  bonds;  and,  in  case 
of  approval  and  acceptances,  to  make  and  cause  an  order 
showing  the  fact  to  be  entered  of  record.  It  was,  besides, 
his  duty  to  examine  the  order-book  and  see  the  order  was 
duly  entered.  But,  as  result  of  negligence  of  the  county 
judge  of  Boyd  in  failing  to  have  the  order  accepting  the  bond 
entered  of  record,  if  it  ever  was  indeed  accepted,  there  was  no 
way  to  obtain  remedy  for  default  of  Sheriff  Kibbee  against 
his  sureties,  without  such  an  order  as  was  attempted  to  be 
made  September  23,  18189.  So  that  the  county  judge  had  a 
personal  interest  in  making  that  order  whereby  to  render 
sureties  of  Kibbee,  not  so  before,  then  liable,  and  release 
himself  from  possible  liability. 

In  our  opinion  the  rule  should  be  strictly  applied  in  this 
case,  and  the  judgment  of  the  circuit  court  is  therefore 
affirmed.  

Courts— A MENDMKNT  o»  Record  ArrKR  Term— What  Based  o».— A 
coart  of  record  has  the  power  in  both  civil  and  criminal  cases  to  correct 
clerical  errors  existing  in  the  record  of  a  previous  term,  if  the  clerk  has 
failed  or  omitted  to  correctly  record  a  judgment  in  fact  rendered,  and 
enough  appears  in  other  parts  of  the  record  entered  at  the  time  of  the  pro- 
ceeding of  the  court  to  clearly  show  that  such  mistake  has  been  made:  In 
re  Black,  62  Kan.  64;  39  Am.  St.  Rep.  331,  and  note.  A  record  can  be 
•mended  only  by  matters  of  record:  Adams  v.  Re  Qua,  22  Fla.  250;  1  Am. 
St.  Rep.  191.  The  court  may  amend  its  record  after  the  term  has  expired 
or  the  writ  of  error  lodged;  but  the  court  has  no  power  to  make  an  alteration 
in  the  record  which  is  not  an  amendment  and  without  support  from  th« 
r«cord:  Crew  r.  McCafferty,  124  Pa.  St.  200;  10  Am.  St.  Rep.  678. 
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Sears  v.  Seabs. 

[95  Kentuckt,  178.) 
JuDOMRNT,  Presumption  in  Favor  o».— Though  the  jurat  to  an  affidarit 
for  a  warning  order  is  not  signed  by  an  officer,  the  judgment  will  not  b« 
treated  as  void  on  a  collateral  attack  if  there  is  a  warning  order  in  da« 
form.  It  will  be  presumed  in  favor  of  the  judgment  that  the  oath  was 
properly  administered,  but  that  the  officer  carelessly  omitted  to  sign 
his  name  to  the  formal  certificate  of  what  he  had  done,  or  that  another 
and  perfect  affidavit  had  been  made  upon  which  the  action  of  the  clerk 
had  been  predicated. 

0.  H.  Waddle,  for  the  appellant. 
Hill  &  Denham,  for  the  appellees. 

*''*  Hazelrigg,  J.  At  the  suit  of  a  creditor  in  December, 
1877,  the  lands  of  one  George  Y.  Sears,  deceased,  was  sold, 
under  ajudgment  of  the  Whitley  court.  Some  of  his  chil- 
dren were  proceeded  against  as  nonresidents,  and,  because 
the  jurat  of  the  affidavit  for  the  warning  order  is  not  signed 
by  an  officer,  it  is  claimed  by  the  appellants — representa- 
tives of  these  nonresidents — who  are  now  suing  for  the 
lands,  that  as  to  them  the  sale  is  void.  The  affidavit,  or 
what  purports  to  be  one,  follows  the  petition,  is  signed  by  the 
supposed  affiant,  and  the  clerk  in  due  form  made  the  order 
of  warning. 

The  law  plainly  directs  that  the  clerk  shall  not  make  such 
order  "  except  upon  an  affidavit  of  the  plaintiflF  or  of  his 
agent  or  attorney,"  etc.  Shall  we  say  that  the  officer  fla- 
grantly violated  this  plain  provision  of  the  law  and  illegally 
made  the  order,  or  that,  he  merely  carelessly  omitted  to 
sign  his  name  to  the  formal  certificate  of  what  he  had  prop- 
erly done  ?  If  the  question  were  one  open  for  presumption, 
we  should  readily  conclude  that  the  clerk  in  fact  adminis- 
tered the  requisite  oath,  and,  if  so,  the  law  is  satisfied.  It 
may  be  observed  further,  as  within  the  legitimate  domain  of 
presumption,  that,  because  we  find  attached  to  the  petition  an 
imperfect  affidavit,  we  are  not  thereby 'precluded  from  presum- 
ing the  existence  of  another  and  perfect  one  on  which  the 
clerk  acted  in  making  the  order.  But  aside  from  all  this,  in 
collateral  proceedings  attacking  the  validity  of  a  judgment, 
the  rule  is  well  established  that,  where  the  record  in  which 
the  judgment  was  rendered  shows  the  service  of  a  summons, 
whether  actual  or  constructive — and  the  order  of  warning  is 
the  constructive  summons — it  imports  absolute  ^''^  verity, 
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and  the  judgment  is  conclusive  until  vacated  or  reversed  in 
some  direct  proceeding:  Newcomb  v.  Newcomb,  13  Bush,  662; 
26  Am.  Rep.  222;  Dorsey  v.  Kendall,  8  Bush,  294. 

A  similar  question  was  determined  by  this  court  in  Wil- 
ton V.  Teague,  95  Ky.  47,  where  the  failure  of  the  clerk  to 
write  the  affidavit  for  the  warning  order  in  the  usual  form 
was  held  to  render  the  judgment  erroneous  merely,  and  not 
void. 

The  appellants  also  assert  title  by  virtue  of  certain  alleged 
written  contracts  with  some  of  the  children  of  Sears,  under 
which,  however,  even  if  the  writings  are  sufficiently  descrip- 
tive, they  took  no  possession  or  did  any  other  act  to  put 
others  upon  notice  of  their  alleged  equity. 

The  judgment  dismissing  the  petition  is  affirmed. 

JuDOMENTS— Collateral  Attack — Presumption  as  to  REGOLARrrr  o» 
Procsbdinqs. — The  record  of  a  court  acting  within  its  jurisdiction  must  be 
oonsidered  as  conclusively  speaking  the  truth,  until  set  aside  or  vacated 
in  a  direct  proceeding:  Ex  parte  Sternes,  77  Cal.  156;  II  Am.  St.  Rep.  251, 
and  note.  In  a  collateral  attack  upon  a  domestic  judgment  of  a  court  of  gea- 
eral  jurisdiction  every  presumption  will  ue  indulged  in  favor  of  the  validity 
of  the  judgment:  Hardy  v.  Beaty,  84  Tex.  662;  31  Am.  St.  Rep.  80,  aud 
note;  Adams  r.  Cowles,  95  Mo.  501;  6  Am.  St  Rep.  74,  and  note.  See  the 
farther  discussion  of  this  subject  found  in  the  monographic  note  to  MorriU 
V.  Morrilly  23  Am.  St.  Rep.  113. 


Louisville  &  Nashville  R  R.  Co.  v.  Williams. 

[96  Kentucky,  199.] 

Constitutional  Law. — A  DiREcnoN  in  a  State  Constitution  Requibino 
All  Railway  Corporations  to  Receive  for  Transportation  the 
cars  of  other  corporations  does  not  require  the  former  to  receive  such 
cars  if  in  a  dangerous  condition,  nor  exonerate  them  from  liability  to 
their  employees  injured  in  the  performance  of  their  duties  by  reason  of 
Buch  cars  being  of  a  dangerous  and  faulty  construction,  rendering  them 
nnsafe  to  the  persons  required  to  handle  them. 

Railway  Corporation's  Liability  for  Injuries  to  Employes  from  thb 
Cars  of  Another  Corporation. — A  railway  corporation  receiving  for 
transportation  over  its  line  a  car  of  another  corporation  owes  to  its 
employees  the  duty  of  at  leeist  an  ordinary  inspection  by  one  competent 
to  know  whether  or  not  the  car  is  in  a  safe  condition  for  transportation, 
and  can  be  handled  without  danger  by  a  subordinate  who  will  exercise 
ordinary  care.  Such  a  subordinate,  for  injuries  received  while  in  the 
exercise  of  due  care  on  his  part,  may  recover  compensation  from  his 
employer,  though  the  injury  was  not  a  consequence  of  the  car  being 
ORt  of  repair,  bat  of  its  peculiar  construction,  rendering  it  more  thaa 
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ordinarily  dangerona  from  its  employment  of  an  appliance  not  in  com* 
moil  use. 
Railway  Corporations— Dctt  and  Liability  of  Rkspectino  Cars  of- 
Other  Corporations. — If  one  railway  corporation  receives  the  cars  of 
another  for  transportation  it  is  the  duty  of  the  former  to  make  careful  < 
superficial  inspection  of  their  condition,  such  as  an  ordinarily  prudent 
man  engaged  in  such  a  business  would  make  for  the  protection  and  safety 
of  his  employees  required  to  handle  the  cars,  and  when  such  defects  ar* 
patent,  and  an  injury  occurs  to  an  employee  by  reason  of  a  defect  that, 
is  unknown  to  him,  his  employer  is  answerable. 

/.  W.  Bryan  and  B.  D.  Warfield,  for  the  appellant. 
William  Goebel,  for  the  appellee. 

*••  Pryor,  J.  The  appellee,  Daniel  Williams,  while  in  th©- 
employ  of  the  Louisville  &  Nashville  Railroad  Company  a» 
a  brakeman,  in  the  attempt  to  couple  two  freight-cars,  had 
his  hand  so  badly  mashed  as  to  render  the  amputation  of  h\m 
arm  necessary  below  the  elbow.  He  instituted  this  '•*  action 
for  the  injury  received,  alleging  gross  neglect  on  the  part  ot 
those  over  him,  and  whose  orders  he  was  required  to  obey^ 
and  recovered  the  sum  of  three  thousand  five  hundred  dol- 
lars in  damages.  His  recovery  was  based  on  the  alleged 
defective  condition  of  one  of  the  cars  he  was  engaged  in  coup- 
ling, the  defect  causing  the  injury.  He  avers  the  defect  yv&s- 
known  to  the  company,  or  could  have  been  known  by  th©- 
exercise  of  ordinary  care  and  inspection 

The  defect  consisted,  as  is  alleged  and  proven,  in  a  long: 
iron  pin  or  bolt  projecting  from  the  dead  wood  of  the  car  n6ar 
the  place  of  coupling,  and  that  in  making  this  coupling  his 
coatsleeve  was  caught  by  the  pin,  preventing  him  from  with- 
drawing  his  hand,  which  was  caught  between  the  bumpers- 
and  mashed. 

The  appellant  relies  in  his  argument  on  two  grounds  as  &. 
defense:  1.  That  the  defect,  if  any,  consisted  in  the  construc- 
tion of  the  car  that  was  being  coupled.  That  it  belonged  to» 
another  and  distinct  corporation,  coming  to  the  defendant's- 
road  laden  with  merchandise,  and  the  bolt  was  not  loose,  nor 
did  it  project  farther  than  was  intended  in  its  original  con- 
struction. That  no  defect  existed,  but  the  extension  of  the- 
bolt  was  the  manner  in  which  the  car  was  built,  and,  it  being: 
the  duty  of  the  defendant  to  receive  and  transport  over  itsv 
line  of  road  the  car  with  the  merchandise  to  its  place  of  des- 
tination, the  company  could  not  be  held  liable  for  the  mode- 
in  which  the  car  was  constructed.  If  the  defect  was  one  of 
construction,  the  car  belonging  to  another  company,  and  th©- 
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appellant  compelled  to  receive  it  by  reason  of  section  213  of 
the  state  constitution,  no  liability  can  arise. 

The  second  is  that  of  contributory  neglect  on  the  part  of 
the  appellee. 

*®'  The  answer  filed  merely  puts  in  issue  the  defective 
condition  of  the  car,  and  there  is  no  averment  that  the  car 
belonged  to  another  and  distinct  corporation,  or  that  the 
defect  was  one  of  construction,  if  any  existed. 

The  testimony,  however,  shows  that  this  car  was  the  prop- 
erty of  another  railroad  company,  the  New  York,  Lake  Erie 
&  Western,  and  the  appellant  received  it  upon  its  line  for  the 
purpose  of  transporting  the  merchandise  to  its  owner,  and  as 
the  case  seems  to  have  been  tried  on  the  issue  arising  from 
the  testimony,  as  to  the  liability  of  one  railroad  company 
for  the  condition  of  the  cars  of  another  company  when  receiv- 
ing the  cars  of  the  latter  on  its  line  of  road,  it  may  be  proper 
to  determine  the  question  as  both  counsel  present  it. 

It  seems  to  us  the  constitutional  provision  by  which  one 
railroad  company  is  compelled  to  take  cars  of  another  over 
its  line  can  have  no  bearing  on  this  case.  If  the  cars  were 
in  an  unsafe  condition,  or  were  so  defective  in  their  construc- 
tion as  to  render  it  unsafe  to  those  who  are  required  to  handle 
them,  it  is  the  duty  of  the  company  to  refuse  to  receive  the 
car,  if  such  defects  exist,  and  no  other  construction,  it  seems 
to  us,  can  well  be  given  this  clause  of  the  constitution. 
'The  brakeman  had  been  employed  to  discharge  a  duty  in 
coupling  cars  that  was  dangerous  whenever  attempted,  and 
when  entering  into  the  service  he  assumed  all  the  risks  ordi- 
narily incident  to  such  an  undertaking,  and,  at  the  same, 
time,  he  had  the  right  to  assume  that  all  the  appliances 
would  be  afforded  him  to  enable  him  to  faithfully  discharge 
this  duty.  It  is  immaterial  whether  the  car  with  the  mer- 
chandise belonged  to  the  one  corporation  or  the  other;  it  was 
the  duty  of  the  appellant,  by  inspection  *•'  or  otherwise,  to 
ascertain  whether  or  not  the  car  was  in  such  a  condition  as 
that  it  could  be  safely  handled  by  its  subordinates.  This 
care  to  be  exercised  is  not  such  as  would  require  the  com-, 
pany  receiving  the  car  to  test  the  strength  of  the  metal  or  the 
material  out  of  which  it  was  constructed,  or  to  make  that 
rigid  examination  into  the  car's  condition  as  could  only  be 
arrived  at  by  actual  tests,  but  the  care  must  be  of  at  least  an 
ordinary  inspection  by  one  competent  to  know  whether  or 
not  the  car  is  in  a  safe  condition  for  transportation,  and  can 
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be  handled  by  a  subordinate  who  will  exercise  ordinary  care 
without  danger. 

The  cases  relied  on  by  counsel  for  the  appellant  are  not 
inconsistent  with  the  right  of  recovery  in  this  case.  The  case 
of  Baldwin  v.  Chicago  etc.  R.  R.  Co.,  50  Iowa,  680,  was  where 
the  defendant  received  upon  its  road  a  car  of  another  road 
that  was  equipped  as  cars  in  general  use,  and  it  was  claimed 
that  the  injury  would  not  have  happened  if  the  latest  and 
most  approved  appliances  had  been  used  in  coupling.  The 
court  said  that  as  such  cars  from  which  the  injury  originated 
were  in  general  use,  although  not  constructed  upon  the  most 
approved  plan,  the  employee  must  be  presumed  to  have  as- 
sumed such  risks  when  entering  into  the  employment. 

In  the  case  of  Indianapolis  etc.  R.  R.  Co.  v.  Flanigan,  77 
111.  365,  the  court  adjudged  that  the  company  was  not  liable 
for  a  personal  injury  to  the  employee  while  coupling  cars 
having  double  buffers,  simply  because  a  higher  degree  of  care 
is  required  in  using  them  than  in  those  differently  con- 
structed. 

The  cases  referred  to  by  counsel  all  proceed  on  the  idea 
'•*  that  the  employee  assumed  all  the  ordinary  hazards 
arising  in  the  performance  of  what  he  has  undertaken. 

These  cases,  as  well  as  others  cited  by  counsel  for  the  ap- 
pellant, are  in  harmony  with  the  rule  requiring  the  company 
to  furnish  safe  cars  and  machinery  in  the  conduct  of  its  busi- 
ness for  the  use  of  its  subordinates  or  employees.  It  was  the 
duty  of  the  appellant  to  have  cars  belonging  to  another  com- 
pany, when  coming  on  to  its  road,  inspected,  and,  if  there  is 
such  a  defect  as  renders  it  dangerous  to  handle  them  in  the 
ordinary  mode,  to  refuse  to  take  them. 

It  is  not  expected  of  a  brakeman  that  he  shall  make  an 
inspection  for  himself,  as  it  must  constantly  happen  that  he 
is  required  to  couple  and  uncouple  cars  without  time  afforded 
him  to  make  even  a  cursory  inspection.  He  has  the  right  to 
rely  on  his  principal  to  furnish  what  is  safe  for  his  use.  There 
are  different  appliances  used  for  coupling  and  uncoupling 
cars,  and  in  the  manner  of  constructing  cars;  still  if  such 
appliances  are  those  ordinarily  used,  although  they  may 
differ  from  those  used  by  the  road  on  which  the  injury  oc- 
curs, the  company  is  not  responsible  if  the  difference  in  the 
appliances  alone  produces  the  injury.  A  car,  however,  may 
be  so  constructed  or  built  as  to  render  it  more  than  ordina- 
rily dangerous  when  attempting  to  couple  it  with  other  can 
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of  different  construction,  and  when  this  is  patent  the  com- 
pany must  see  to  it  that  the  danger  is  removed. 

In  Shearman  and  Redfield  on  Negligence,  third  edition, 
section  193,  the  rule  is  laid  down  as  follows:  "The  duty  of 
the  master  to  inspect  materials,  machinery,  etc.,  used  by  his 
servants  in  the  course  of  his  business  extends  not  only  to 
those  things  which  are  his  property,  or  are  directly  furnished 
by  him,  but  also  equally  to  all  things  which  it  '***  becomes 
the  duty  of  his  servants  to  use  in  the  course  of  their  employ- 
ment. Thus,  when  a  railroad  company  requires  its  servants 
to  handle  cars  not  belonging  to  it,  or  move  trains  over  a  track 
belonging  to  another  company,  its  obligations,  superficial  as 
to  inspection,  are  the  same  as  though  such  cars  and  track 
were  its  own." 

In  the  case  of  Gottlieb  v.  New  York  etc.  R.  R.  Co.,  100  N.  Y. 
462,  a  brake  man  was  seriously  injured  while  coupling  cars. 
The  bumpers  of  the  cars  were  not  wide  enough  when  the 
drawheads  passed  one  another  to  protect  the  employee  from 
injury.  Tiie  defect  was  in  the  construction  of  the  car, 
but  so  obvious  that  one,  by  an  ordinary  inspection,  could 
see  the  defect.  The  cars  also  belonged  to  another  com- 
pany. The  court  in  that  case  said:  "It  is  not  bound  to 
take  such  cars  if  they  are  known  to  be  defective  and  unsafe. 
Even  if  not  bound  to  make  tests  to  discover  secret  defects,  it 
is  bound  to  inspect  foreign  cars,  just  as  it  would  inspect  its 
own  cars.  It  owes  the  duty  of  inspection  as  master,  and  is 
at  least  responsible  for  the  consequences  of  such  defects  as 
would  be  disclosed  or  discovered  by  ordinary  inspection. 
Employees  can  no  more  be  said  to  assume  the  risks  of  such 
defects  in  foreign  cars  than  in  cars  belonging  to  the  com- 
pany." 

In  Goodrich  v.  New  York  Cent.  etc.  R.  R.  Co.,  116  N.  Y. 
398,  15  Am.  St.  Rep.  410,  the  same  doctrine  was  recognized, 
the  court  saying:  "This  duty  of  examining  foreign  cars  must 
obviously  be  performed  before  such  cars  are  placed  in  trains 
upon  defendant's  road,  and  furnished  to  its  employees  for 
transportation.  When  so  furnished,  the  employees  whose 
duty  it  is  to  manage  the  trains  have  the  right  to  assume  that, 
80  far  as  ordinary  care  can  accomplish  it,  the  cars  are  equipped 
with  safe  *®*  and  suitable  appliances  for  the  discharge  of 
their  duty,"  etc. 

The  rule  deducible  from  all  the  cases  is  this:  That,  when 
one  company  receives  cars  of  another  company  on  its  line  of 
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road  for  transportation,  it  is  the  duty  of  the  company  taking 
them  to  make  careful  superficial  inspection  of  their  condition 
Buch  as  an  ordinarily  prudent  man  engaged  in  such  business 
would  make  for  the  protection  and  safety  of  the  employees 
required  to  handle  the  car;  and,  when  such  defects  are  patent 
and  an  injury  occurs  to  the  employees  by  reason  of  the  de- 
fect that  is  unknown  to  the  party  injured,  the  company  is 
responsible. 

There  are  but  two  witnesses  in  the  case — the  party  injured 
and  an  employee  of  the  company.  The  plaintiff  states  that 
he  was  injured  by  that  projecting  bolt  that  had  become  loos- 
ened. The  witness  for  the  company  states  that  he  examined 
some  of  the  cars  after  the  accident,  and  found  no  such  state  of 
case  as  that  detailed  by  the  plaintiff.  That  the  bolt  did  pro- 
ject, but  this  was  owing  to  the  mode  of  constructing  such 
cars.  Whether  they  were  such  as  could  be  coupled  safely  with 
other  cars  does  not  appear,  nor  is  there  any  testimony  show- 
ing that  any  inspection  had  ever  been  made  of  this  car  by 
any  one  before  or  after  receiving  it,  and  not  until  the  injury 
was  inflicted. 

If  the  testimony  of  the  railway  company  is  in  conflict  with 
the  plaintiff's  statement  it  was  with  the  jury  to  say  which 
one  they  believed,  and,  unless  the  court  erred  in  giving  the 
law  of  the  case,  the  judgment  must  be  affirmed.  The  defense 
asked  the  court  to  say,  that,  if  the  injury  was  caused  from 
the  mode  in  which  tlie  car  was  constructed,  they  must  find 
for  the  defendant.  This  the  court  refused  to  give,  and  prop- 
erly, for  the  reason,  if  no  other,  that  the  *"''  construction 
might  have  been  of  such  a  character  as  to  render  it  dangerous 
to  couple  these  foreign  cars  with  the  cars  of  the  defendant, 
and  besides,  the  court  had  given  the  law  of  the  case  in  the 
instructions  for  the  plaintiff.  The  court  said,  in  effect,  to  the 
jury  that  if  they  believed  this  iron  bolt  projected  from  the 
dead  wood  of  the  car  the  plaintiff  coupled,  and  that  tliis 
was  such  a  defect  in  said  car  as  made  it  unsafe  and  danger- 
ous to  couple,  and  that  by  reason  of  said  projecting  bolt  the 
injury  occurred,  and  that  the  servants  of  the  defendant  whose 
duty  it  was  to  inspect  the  car  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  said  bolt  did  project 
from  the  dead  wood  for  a  time  long  enough  before  plaintiff 
was  injured  to  have  enabled  the  servants  of  the  defendant, 
by  the  exercise  of  ordinary  care,  to  remove  the  bolt  or  pin, 
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or  repair  the  defect,  if  any  existed,  etc.,  they  must  find  for 
the  plaintiff. 

The  question  of  contributory  neglect  was  also  submitted  to 
the  jury,  under  a  proper  instruction]  and,  finding  no  error, 
this  judgment  must  be  affirmed. 

Railroads — Dott  to  Inspkot  Cars  of  Anotheb  Corporation  Whrm 
Using. — The  inspection  of  foreign  cars  is  as  much  a  duty  resting  ou  a  rail* 
road  company  as  the  inspection  of  its  own  cars:  Goodrich  v.  New  York  etc 
H.  R.  Co.,  116  N.  Y.  398;  15  Am.  St.  Rep.  410;  Outridge  v.  MUaouri  Pae. 
Ry.  Co.,  94  Mo.  468;  4  Am.  St.  Rep.  392.  One  railroad  using  the  cars  of 
another  is  not  answerable  for  any  defect  in  their  original  constructioa  if  it 
made  proper  provision  for  inspecting  them  and  for  the  safety  of  its  em« 
ployees  while  using  them:  Thyng  v.  FUchburg  B.  B.  Co.,  166  MaM.  13;  32 
Am.  St.  Rep.  425,  and  note. 


Louisville  &  Nashville  Railway  Oompant  v. 
Whitley  County  Court. 

[95  Kentuckt,  215.] 

Eminent  Domain  —  Property  Already  Devoted  to  a  Public  Use.— 
The  intention  of  the  legislature  to  grant  the  power  to  take  land  or 
property  already  devoted  to  another  public  use  must  be  shown  by  ex- 
press words  or  by  necessary  implication. 

Railway  Constructed  so  as  to  Destroy  or  Injure  a  Public  High- 
way.— If  a  railway  corporation  authorized  to  construct  and  maintain  a 
road  between  two  points  without  the  precise  road  being  designated 
constructs  such  road  parallel  to  a  public  highway,  and  in  such  a  manner 
that  landslides  must  and  do  occur,  whereby  the  highway  is  rendered 
impassable  and  useless,  the  railway  corporation  is  answerable  to  the 
county  for  the  damages  thus  produced. 

J.  W.  Alcorn,  for  the  appellant. 

/.  H.  Tinsley  and  K.  D.  Perkins,  for  the  appellee. 

**•  HAZELRiGa,  J.  In  building  its  road  through  Whitley 
county  the  appellant  cut  through  the  outer  base  of  a  moun- 
tain, and  thus  destroyed  the  county  road  running  along  the 
mountain  **'  side  above  and  parallel  to  the  railroad.  The 
support  below  the  county  road  being  thus  removed,  landslides 
occurred,  and  the  road  was  rendered  impassable  and  useless. 
The  county  recovered  damages  to  the  extent  of  ten  thousand 
dollars,  and  from  that  judgment  this  appeal  is  prosecuted. 

It  is  contended  by  the  appellant  that,  by  virtue  of  its  char- 
ter, it  was  authorized  to  construct  a  branch  of  its  road  to  the 
Mississippi  river,  or  any  other  branch  it  might  desire,  and, 
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having  so  acquired  this  right  of  eminent  domain,  it  did  not 
"  devolve  upon  the  company  to  construct  a  wall  or  erect  any 
defense  for  the  protection  of  the  adjoining  property  from  the 
consequences  resulting  from  a  proper  and  reasonable  use  of 
the  way  for  the  railroad,  although  such  consequences  would 
be  injurious,  and  inevitably  so,  to  the  grantor";  that  the 
county  court  is  but  the  commonwealth,  and  by  reason  of  the 
grant  to  construct  the  road  they — the  county  and  the  com- 
monwealth— must  be  held  to  have  consented  to  the  conse- 
quences resulting  from  the  proper  use  of  the  right  of  way; 
and  further,  that  the  authority  to  seize  and  occupy  the  county 
road  longitudinally  was  intended  to  be  given  by  the  charter, 
providing  that  other  branches  might  be  built,  and  therefore, 
as  the  right  to  do  this  embraces  the  right  to  destroy,  no  dam- 
ages are  recoverable  for  such  destruction. 

We  cannot  concur  in  these  views.  Upon  the  maxim  in- 
voked by  the  appellant — salus  rei  puhlicas  lex  suprema  est — 
we  might  concede  the  power  of  tiie  legislature  to  have  granted 
to  the  appellant  the  right  to  take  land  already  appropriated 
to  another  public  use,  and  say,  as  contended,  that  "  the  grant 
of  land  for  one  public  use  *'*  must  yield  to  that  of  another 
more  urgent,"  but,  as  said  in  the  case  relied  on  by  appellant 
— Inhabitants  of  Springfield  v.  Connecticut  River  R.  R.  Co.^  4 
Cush.  72 — '*  When  it  is  the  intention  of  the  legislature  to  grant 
a  power  to  take  land  already  appropriated  to  another  public 
use,  such  intention  must  be  shown  by  express  words  or  by 
necessary  implication";  and  the  court  further  said:  "As  no 
company  or  persons  have  authority  to  lay  out  a  railroad,  ex- 
cept so  far  as  such  power  is  conferred  by  the  legislature,  the 
court  are  of  opinion  that  by  a  grant  of  power  by  a  legislative 
act  to  lay  out  a  railroad  between  certain  termini,  where  the 
precise  course  and  direction  are  not  prescribed,  but  are  left 
to  the  corporation  to  be  located  between  the  termini,  no  au- 
thority is  given  prima  facie  to  lay  such  railroad  on  and  along 
an  existing  public  highway  longitudinally,  or,  in  other  words, 
to  take  the  roadbed  of  such  highway  as  the  track  of  their 
railroad." 

The  broad  terms  of  the  appellant's  charter  in  authorizing 
the  construction  of  "  other  branch  roads,"  instead  of  enlarg- 
ing the  power  to  appropriate  public  lands  or  easements,  as 
contended  by  counsel,  are  restrictions  on  the  power  of  the 
company,  or  at  least  are  so  general  as  not  to  indicate  the 
right  of  Buch  special  appropriation. 
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The  damages  complained  of  are  such  as  could  have  been 
provided  against  by  the  erection  of  stay  walls  on  the  right  of 
way  of  the  appellant  at  the  beginning  of  the  work,  the  cost  of 
which  would  then  have  been  inconsiderable.  The  proof  shows 
that  a  large  section  of  the  county  is  cut  off  from  the  county 
seat  by  reason  of  the  destruction  of  this  road,  and  that,  what- 
ever remedy  may  be  found  with  which  to  relieve  the  people 
of  that  section,  the  cost  will  be  largely  more  than  the  amount 
of  the  verdict.  It  is  not  **•  therefore  excessive  when  consid- 
ered as  the  total  damages  recoverable  for  the  construction 
complained  of.  The  county  could  have  done  nothing  to  pre- 
vent the  injury,  and  its  right  is  undoubted  to  maintain  an 
action  for  injury  to  its  public  roads:  Lawrence  County  v.  Chat- 
iaroi  R.  R.  Co.,  81  Ky.  225. 

Judgment  affirmed.  

Eminent  Domain  —  Appropriation  of  Property  Already  Devoted 
TO  PcjBLio  Use. — The  supreme  legislative  power  of  the  state  may  authorize 
the  building  of  a  railroad  on  a  street  or  other  public  highway,  but  a  cor- 
poration caunot  appropriate  such  street  or  highway  for  such  a  purpose  unless 
Authorized  to  do  so  by  the  sovereign  power  of  the  state:  Commonwealt/i  v. 
Erie  etc  R.  R.  Co.,  27  Pa.  St.  339;  67  Am.  Dec.  471,  and  note.  A  railroad 
company  cannot  use  a  public  street  or  highway  unless  authorized  by  its 
charter  expressly  or  infereutially:  Cleveland  etc.  R.  R.  Co.  v.  Speer,  56  Pa. 
8t.  325;  94  Am.  Dec.  84,  and  note.  Property  once  dedicated  to  a  certain 
public  use  cannot  be  taken  for  another  and  different  public  use  without  ex- 
press legislative  authority:  Fort  Wayne  v.  Lake  Sho/e  etc.  Ry.  Co.,  132  Ind. 
658;  32  Am.  St.  Rep.  277.  See  the  full  discussion  of  this  subject  in  the 
extended  notes  to  Appeal  of  Sharon  Ry.  Co.,  9  Am.  St.  Rep.  142;  Vanderlip 
▼.  Grand  Rapids,  16  Am.  St.  Rep.  613;  Davis  v.  Mayor,  67  Am.  Dec.  202; 
mad.  Lexington  etc.  R.  R.  Co,  ▼.  Applegate,  33  Am.  Dec  516,  517. 
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[95  Kentucky,  239.] 

Constitutional  Law — Self-execdtinq  Provisions.— If  a  state  constitu- 
tion declares  what  indebtedness  cities  of  a  certain  class  may  not  con- 
tract, such  prohibitions  cannot  be  suspended  or  rendered  nugatory  by 
the  failure  of  the  legislature  to  make  the  classification  of  cities  provided 
for  by  such  constitution,  and  a  forbidden  indebtedness,  though  con- 
tracted in  advance  of  such  classification,  is  void. 

Municipal  Corporations— Indebtedness  of,  What  is  Within  the  Mean- 
ing OF  Constitutional  Prohibitions. — If  a  municipality  enters  into 
a  contract  for  the  construction  and  maintenance  by  a  private  person  of  a 
system  of  water-works  and  an  electric-light  plant,  and  agrees  to  pay  for 
a  specified  number  of  years  certain  sums  for  the  use  of  hydrants  and 
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lights,  the  amounts  which^will  become  due  from  the  city  under  the  con- 
tract must  be  regarded  iis  indebtedness  aud  the  contract  as  forbidden 
and  void,  if  the  sums  to  fdll  due  under  it  added  to  the  pre-existiug  in> 
debteduess  of  the  municipality  will  exceed  the  indebtedness  which  it  i» 
permitted  to  contract  by  the  coustitution. 

/.  /.  Landes,  Petree  &  Downer,  C.  H.  Bush,  Joe  McCarrol^ 
E.  P.  Cawphell,  and  J.  T.  Hanberry,  for  the  appellants. 

Wood  &  Bell  and  James  Breathitt,  for  the  appellees. 

**'  Hazelrigq,  J.  On  June  13, 1892,  the  appellee,  through 
its  board  of  councilmen,  entered  into  a  contract  with  its  co- 
appellee,  John  P.  Martin,  by  the  terms  of  which  the  latter 
agreed  to  construct  and  maintain,  in  and  near  the  city,  a 
system  of  water-works  and  sewerage  and  also  an  electric- 
light  plant.  For  the  use  of  seventy  hydrants  for  five  years 
and  of  thirty-five  arc  lights  for  the  same  period,  the  city 
agreed  to  pay  Martin,  as  rent,  the  sum  of  five  thousand  five 
hundred  dollars  per  year.  At  .the  expiration  of  the  five 
years  the  contract  for  water  rental  was  to  continue  fifteen 
years  longer  at  four  thousand  five  hundred  dollars  per  year, 
the  city  having  an  option  to  renew  the  contract  for  lights 
at  one  thousand  dollars  per  annum. 

The  city  contained  a  population  of  more  than  three  thou- 
sand and  less  than  eight  thousand,  and  therefore  would  be 
a  city  of  the  fourth  class  whenever  the  assignment  and  classi- 
fication should  be  made  of  the  cities  and  towns  of  the  state 
as  required  by  the  constitution.  This  assignment  or  class- 
ification had  not  been  made  at  the  ***  date  of  the  contract 
or  institution  of  this  action.  The  indebtedness  of  the  city 
was  something  like  one  hundred  and  twenty-five  thousand 
dollars,  due  mainly  in  five-thirty  bonds,  to  the  Ohio  Valley 
Railway  Company.  The  value  of  the  taxable  property  for 
1891  was  one  million  five  hundred  and  forty-six  thousand 
three  hundred  and  eighty  dollars.  It  is  shown  that,  with  a 
tax  rate  of  seventy-five  cents  on  the  hundred  dollars,  together 
with  the  usual  collections  from  other  fixed  sources,  the  city 
could  pay  its  annual  current  expenses  of  all  kinds,  and  also 
the  additional  water  and  light  rental  proposed  in  the  con- 
tract, and  still  have  an  annual  surplus  of  several  thousand 
dollars. 

Immediately  after  this  contract  was  made  the  appellants, 
who  are  citizens  and  taxpayers  of  the  city,  instituted  this 
action  to  have  the  contract  declared  void,  contending  that 
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the  city  of  Hopkinsville — or  its  beard  of  councilmen — had 
no  constitutional  power  to  make  the  contract,  because  it 
bound  the  city  to  pay  an  indebtedness  shown  to  be  in  excess 
of  the  limitations  imposed  on  the  city  and  its  authorities  by 
the  constitution.  There  were  other  contentions  which  are 
not  necessary  to  notice. 

The  chancellor  determined  all  the  points  made  against 
the  plaintiffs  below,  upheld  the  contract,  and  dismissed  the 
petition.  This  appeal  involves  the  correctness  of  that  judg- 
ment. 

The  constitutional  provision  supposed  to  affect  the  question 
involved  is  as  follows: 

"  Sec.  158.  The  respective  cities,  towns,  counties,  taxing 
districts,  and  municipalities  shall  not  be  authorized  or  per- 
mitted to  incur  indebtedness  to  an  amount,  including  exist- 
ing indebtedness,  in  the  aggregate  exceeding  the  following 
named  maximum  percentages  on  the  value  of  the  taxable 
property  therein,  to  be  estiniated  by  the  '*'  assessment  next 
before  the  last  assessment  previous  to  the  incurring  of  the 
indebtedness,  viz.,  ....  cities  and  towns  of  the  fourth  class, 

five    per  centum Provided,  any  city,  town,  etc.,  may 

contract  an  indebtedness  in  excess  of  such  limitations  when 
the  same  has  been  authorized  under  laws  in  force  prior 
to  the  adoption  of  this  constitution,  or  when  necessary  for 
the  completion  of  and  payment  for  a  public  improvement 
undertaken  and  not  completed  and  paid  for  at  the  time  of 
the  adoption  of  this  constitution. 

"Sec.  166.  All  acts  of  incorporation  of  cities  and  towns 
heretofore  granted,  and  all  amendments  thereto,  except  as 
provided  in  section  one  hundred  and  sixty-seven,  shall 
continue  in  force  under  this  constitution,  and  all  city  and 
police  courts  established  in  any  city  or  town  shall  remain, 
with  their  present  powers  and  jurisdictions,  until  such  time 
as  the  general  assembly  shall  provide  by  general  laws  for  the 
government  of  towns  and  cities,  and  the  officers  and  courts 
thereof,  but  not  longer  than  four  years  from  and  after  the 
first  day  of  January,  one  thousand  eight  hundred  and  ninety- 
one,  within  which  time  the  general  assembly  shall  provide 
by  general  laws  for  the  government  of  towns  and  cities,  and 
the  officers  and  courts  thereof,  as  provided  in  this  constitu- 
tion." 

By  their  contention  the  appellants  mean  that  the  indebt- 
edness of  the  city,  at  the  time  of  the  contract,  was  in  excess 
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of  five  per  centum  on  its  taxable  property,  which  is  the 
limit  prescribed  by  the  one  hundred  and  fifty  eighth  sectioa 
of  tlie  constitution  for  cities  of  the  fourth  class,  and  Hop- 
kinsvillo  is  alleged  to  be  a  city  of  the  fourth  class  by  reason 
of  its  population  being  three  thousand  or  more  and  less  than 
eight  thousand. 

••**  In  order  to  apply  this  limit  of  five  per  centum,  coun- 
sel for  the  appellants  plead,  as  a  fact,  that  the  population  of 
the  city  was  such  as  required  its  assignment  and  classification 
among  cities  of  the  fourth  class.  It  is  not  contended,  as  we 
understand  the  argument,  that  the  actual  assignment — the 
mere  form  of  classification — directed  by  the  constitution  to 
be  made  by  the  general  assembly,  can  be  made  by  the  courts, 
but  that  it  was  the  evident  intention  of  the  framers  of  the 
constitution  to  have  the  wholesome  limitations  provided  for 
in  the  section  to  apply  instantly  upon  its  adoption;  that  the 
assignment  or  classification  was  a  mere  form,  and  its  delay 
should  not  entitle  the  cities  desiring  to  do  so  to  overreach 
the  plain  provisions  of  tllte  constitution  and  deliberately  incur 
an  unauthorized  indebtedness. 

Notwithstanding  the  fact  that  some  diflBculty  may  seem- 
ingly arise  in  ascertaining  what  maximum  percentage  on  the 
value  of  the  taxable  property  in  a  given  city  is  to  be  applied 
in  determining  what  limitation  on  the  indebtedness  shall 
control  in  the  absence  of  the  classification,  yet  we  are  con- 
strained to  the  conclusion  that  not  to  apply  the  section  as 
one  aflfecting  and  controlling  the  cities  of  the  commonwealth 
immediately  upon  the  adoption  of  the  constitution  would  be 
in  clear  defiance  of  the  determined  will  of  the  body  framing 
the  instrument. 

No  one  idea  stands  out  more  clearly  than  that  barriers 
should  be  erected  against  the  creation  of  municipal  indebt- 
edness. In  times  of  popular  excitement  the  internal  im- 
provement craze  had  well  nigh  wrecked  many  of  the  most 
flourishing  counties  and  towns  of  the  hitherto  staid  and  con- 
servative commonwealth.  To  seek  excuses  ***  for  withhold- 
ing the  application  of  these  conservative  restraints,  thus 
wisely  devised  by  this  body  of  enlightened  men,  and  delay 
the  beneficent  results  intended,  merely  because  a  formal  as- 
signment of  a  given  city  had  not  been  made  to  its  appropri- 
ate class,  would  be  giving  prominence  to  the  shadow  and 
losing  sight  of  the  substance.  Moreover,  it  will  be  observed, 
that  the  percentages  are  not  fixed  wholly  with  reference  to 
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the  classes  to  which  the  cities  may  belong,  but  the  per 
centum  fixed  for  some  of  the  cities  is  made  to  depend  on 
their  population,  and  recourse  must  therefore  be  had  in  such 
•cases  to  the  ordinary  methods  of  proof  to  ascertain  the  per 
■centum  applicable. 

In  discussing  a  similar  question  it  was  said  in  Law  y. 
People,  87  111.  385:  "It  has  been  repeatedly  held,  and  is 
regarded  as  settled  doctrine,  that  all  negative  or  prohibitive 
clauses  of  this  character  found  in  a  constitution  execute 
themselves;  as  legislative  provisions  in  the  same  or  other 
language,  prohibiting  the  incurring  of  such  indebtedness, 
could  be  no  more  binding  or  forcible  than  the  constitution 
itself." 

In  the  case  of  Holzhauer  v.  City  of  Newport,  94  Ky.  396, 
It  was  contended  that  because  the  indebtedness  of  the  city  at 
the  time  of  the  adoption  of  the  present  constitution,  and  at 
the  time  the  contracts  in  question  were  entered  into,  was  in 
excess  of  ten  per  centum  on  the  valuation  of  her  taxable 
property  during  that  time,  therefoi'e  the  prohibitory  provi- 
sions of  section  158  were  applicable.  And  we  said  of  this 
contention:  "  It  may  be  admitted  that,  to  the  extent  that  this 
section  provides  for  a  state  of  case  in  existence  at  the  time  of 
the  adoption  of  the  constitution,  it  is  applicable  to  all  towns 
«nd  cities  ***  resting  under  the  conditions  named;  but,  in 
express  terms,  the  limitation  of  ten  per  centum  may  be 
exceeded  when  the  proposed  indebtedness  'has  been  authoi,'- 
ized  under  laws  in  force  prior  to  the  adoption  of  this 
constitution.' " 

Tliis  section  was  therefore  treated  as  in  full  force  upon  the 
adoption  of  the  constitution,  and  as  applicable  to  the  cities 
and  towns  resting  under  the  conditions  named.  The  con- 
tract for  the  increased  indebtedness  of  the  city  (Newport) 
was  upheld  upon  the  ground  that  it  was  contracted  "  under 
laws  in  force  prior  to  the  adoption  of  the  constitution"; 
those  laws  being  in  the  form  of  amendments  to  the  charter  of 
the  city,  approved  in  1890,  authorizing  the  issual  of  bonds 
for  specific  purposes,  to  be  paid  by  taxes  levied  within  cer- 
tain specified  districts  created  by  the  acts  in  question.  These 
amend tiients  to  the  organic  law  of  the  city  were  held  to  be 
continued  in  force,  in  express  terms,  under  the  provisions  of 
section  166  of  the  constitution. 

ConPtruing  the  section  (158)  as  operative  immediately 
upon  the  adoption  of  the  constitution,  the  question  is,  Doei 
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the  contract  under  consideration  **  authorize  an  indebted- 
ness," on  the  part  of  the  city  of  Hopkinsville,  "  to  an  amount, 
including  existing  indebtedness,  in  the  aggregate,  exceeding" 
five  per  centum  on  the  taxable  property  of  the  city?  The 
question  is  wholly  new  to  the  law  of  our  state;  but  the  con- 
stitutions of  a  number  of  the  other  states  contain  provisions 
similar  to  the  one  under  consideration,  and  the  answers  given 
by  the  various  courts  to  the  question  indicated  are  by  no 
means  harmonious. 

It  is  to  be  remembered  that  the  annual  rentals  are  to  '*^ 
be  met  out  of  the  annual  revenues  without  any  increase  of 
the  tax  rate  of  seventy-five  cents  on  the  one  hundred  dollars 
of  taxable  property,  and  that  as  the  contractor,  Martin,  fur- 
nishes the  water  and  light,  and  thus  earns  the  money  he  is 
paid  therefor,  the  appellees,  therefore,  contend  that  the  lia- 
bility is  thus  extinguished  as  soon  as  it  comes  into  existence. 
Tliey  contend  that  "  when  liabilities  are  created  and  appro- 
priations are  made  which  are  within  the  limits  of  the  revenue 
accruing  to  meet  them,  they  are  not  debts  within  the  mean- 
ing of  tlie  prohibition  of  the  constitution."  The  cases  relied 
on  by  them  sustain  their  contention  that  revenues  may  be 
disposed  of  in  advance  of  their  receipt — hypothecated  as  it 
were — as  if- already  in  the  treasury,  and  when  such  an  appro- 
priation will  meet  and  discharge  the  obligation,  which  is  but 
a  contingent  one,  no  indebtedness  is  created  in  the  meaning 
of  the  constitution. 

We  suppose,  however,  that  if  the  words  used  in  the  consti- 
tution are  to  be  given  their  usual  and  commonly  accepted 
meaning  by  the  contract  in  question,  the  city  does  "incur  an 
indebtedness"  in  the  sense  these  terms  are  used  in  the  con- 
stitution; and  that  this  indebtedness  is  in  excess  of  the 
limitation  imposed  is  apparent.  Turning  to  some  of  the  de- 
cisions in  states  with  constitutional  provisions  similar  to 
ours,  we  find  the  Illinois  supreme  court,  in  City  of  Spring- 
field V.  Edwards,  84  111.  626,  thus  discussing  the  question: 

"It  is  provided  by  section  12,  article  9,  of  the  present 
constitution,  that  'no  county,  city,  township,  school  district, 
or  other  municipal  corj)oration  shall  be  allowed  to  become 
indebted,  in  any  manner  or  for  any  purpose,  to  an  amount, 
including  existing  indebtedness,  in  the  aggregate,  *"*®  exceed- 
ing five  per  centum  on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment,  etc'  .... 
The  prohibition  is  against  becoming  indebted — that  is,  vol- 


228  B£ARD  V.  City  of  Hopkinsvillb.     [Kentucky, 

untarily  incurring  a  legal  liability  to  pay,  in  any  manner  or 
for  any  purpose,  when  a  given  amount  of  indebtedness  has 
previously  been  incurred.  It  could  hardly  be  probable  that 
any  two  individuals  of  average  intelligence  could  understand 
this  language  difl'erently.  It  is  clear  and  precise,  and  there 
is  no  reason  to  believe  that  the  convention  did  not  intend 
what  the  words  convey.  A  debt,  payable  in  the  future,  is  ob- 
viously no  less  a  debt  than  if  payable  presently;  and  a  debt 
payable  upon  a  contingency,  or  upon  the  happening  of  some 
©vent,  such  as  the  rendering  of  service  or  the  delivery  of 
property,  etc.,  is  some  kind  of  a  debt,  and  therefore  within 
the  prohibition.  '  If  a  contract  or  undertaking  contemplates, 
in  any  contingency,  a  liability  to  pay  when  the  contingency 
occurs,  the  liability  is  absolute — the  debt  exists — and  it 
differs  from  a  present  unqualified  promise  to  pay  only  in  the 
manner  by  which  the  indebtedness  was  incurred.  And  since 
the  purpose  of  the  debt  is  expressly  excluded  from  considera- 
tion, it  can  make  no  difference  whether  the  debt  be  for  neces- 
sary current  expenses  or  for  something  else.'  " 

In  Culbertson  v.  City  of  Fulton,  127  111.  30,  in  discussing  a 
contract  for  constructing  a  system  of  water-works,  to  be  paid  for 
in  the  future,  the  court  said:  "By  entering  into  the  contract 
of  August  15,  1887,  the  city  'became  indebted.'  The  obliga- 
tion entered  into  by  the  terms  of  the  contract  constituted  such 
an  indebtedness  as  is  conteu)plated  by  the  language  of  the 
constitution.  It  cannot  be  said  that  the  indebtedness  did 
not  come  into  **®  being  until  the  work  was  completed  and 
occupied  by  the  city.  The  city  bound  itself  to  pay  for  the 
work  when  it  should  be  completed,  and  could  be  compelled 
to  do  60  if  the  work  should  be  done  according  to  contract." 
And  the  case  of  City  of  Springfield  v.  Edwards,  84  III.  626, 
is  referred  to  and  approved.  To  the  same  effect  are  the  cases 
in  the  same  court  of  Law  v.  People,  87  111.  385;  Prince  v.  City 
of  Quincy,  105  111.  138;  44  Am.  Rep.  785. 

In  the  case  of  Sackett  v.  City  of  New  Albany,  88  Ind.  473, 
45  Am.  Rep.  467,  it  was  held,  that,  when  the  constitution  for- 
bids a  municipal  corporation  ever  to  become  indebted  beyond 
a  certain  amount,  that  sum  may  not  be  exceeded  even  for 
necessary  expenses.  The  contract  was  for  the  erection  of 
fire-alarm  strikers  and  signal-boxes  at  the  price  of  three 
thousand  three  hundred  and  twenty-five  dollars,  when  the 
limit  imposed  by  the  constitution  had  already  been  exceeded. 
The  language  of  the  constitution  was  eimilar  to  ours,  and 
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the  court,  by  Chief  Justice  Niblack,  after  reviewing  the  de- 
cisions of  the  courts  of  Illinois  and  Iowa,  said:  "By  'in- 
debtedness,' in  this  connection,  we  mean  an  agreement  of 
some  kind  by  the  city  to  pay  money  when  no  suitable  pro- 
vision has  been  made  for  the  prompt  discharge  of  the  obli- 
gation imposed  by  the  agreement.  It  was  obviously  the 
intention  of  the  legislature  in  submitting,  and  of  the  people 
in  adopting,  the  thirteenth  article  of  the  constitution,  to 
arbitrarily  restrict  the  power  of  municipal  corporations  to 
contract  debts  to  a  limited  per  centum  of  the  taxable  property, 
and  to  require,  when  that  limit  of  indebtednesss  has  been 
reached,  that  such  corporations  shall  be  prepared  to  pay  for 
whatever  of  value  they  may  obtain  without  the  incurrence  of 
any  further  indebtedness  for  any  purpose  whatever." 

»80  That  there  are  cases  in  all  these  states  upholding  con- 
tracts similar  to  the  one  now  under  consideration  must  be 
admitted,  and  that  the  two  classes  of  cases  are  not  easily,  if 
at  all,  reconcilable,  is  evident. 

We  have  adopted  the  view  in  accord  with  the  spirit  of  the 
constitution,  as  we  understand  it,  and  as  we  think  also  in 
accord  with  better  reason.  Any  other  doctrine  opens  the  door 
to  all  the  mischiefs  intended  to  be  inhibited  by  the  constitution. 

A  fair  illustration  of  the  doctrine  contended  for  by  the  ap- 
pellees is  given  in  the  case  of  Dively  v.  City  of  Cedar  Falls, 
27  Iowa,  232,  relied  on  by  them,  where  it  is  held  that  "If 
A  should  undertake  to  build  a  courthouse  within  three 
years,  doing  so  much  and  to  be  paid  accordingly  each  year, 
the  obligation  of  the  contract  would  arise  when  executed,  but 
the  indebtedness  under  the  constitution  (if  there  were  none 
other)  would  be  measured  by  that  to  be  paid  each  year. 

It  seems  to  us  that  such  a  construction  of  tlie  constitution 
would  render  the  limitations  in  question  wholly  nugatory. 
It  is  needless  to  notice  any  other  of  the  alleged  reasons  urged 
against  upholding  the  contract,  as  the  views  here  announced 
are  fatal  to  its  validity. 

The  judgment  is  reversed,  with  instructions  to  proceed 
according  to  the  principles  announced  in  this  opinion. 


Indebtedness.  ICnnioipal,  What  Is  Within  Meaning  of  Prohibitions 

Against. 

For  the  purpose  of  checking  municipal  extravagance  and  improvidence 
varioua  constitutional  auJ  statutory  provisions  have  been  adopted  and 
enacted,  some  of  which  seek  to  require  the  discharge  of  municipal  liabili* 
ties  out  of  the  funds  of  the  fiscal  year  in  which  they  were  incurred,  and 
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others  to  prohibit  the  incurring  of  any  indebtedness  in  excess  of  an  amonnt 
designated  nnless  first  authorized  by  a  vote  of  the  qualified  electors  of  the 
municipality  at  an  election  held  in  the  manner  prescribed  by  the  statute, 
and  after  giving  notice  of  the  amount,  purpose,  and  terms  of  the  indebted* 
ness  proposed  to  be  incurred.  It  is  not  necessary  to  here  state  those  pro- 
visions more  in  detail,  as  the  only  object  of  this  note  is  to  consider  what 
indebtedness  is  deemed  to  fall  within  the  prohibitions  and  what  is  the 
efi^ect  upon  the  supposed  debts  contracted  in  disobedience  of  them. 

Tht  Better  Opinion  is  That  the  Word  "  Indehtedneaa"  is  not  Used  in  These 
Piohibilions,  or  in  Any  of  Them,  in  Any  Special  or  Limited  Sense. — The  word 
U  to  be  given  its  fair  and  legitimate  meaning,  and  not  restricted  to  obligations 
in  the  form  of  bonds  and  other  written  evidence  of  indebtedness:  French  v. 
Burlington,  42  Iowa,  614;  Oran^  y.  Davenport,  36  Iowa,  396;  Rollins  v.  Lake 
County,  34  Fed.  Bep.  845;  or  having  their  origin  in  loans:  People  v.  May, 
9  Col.  80.  So  far  as  any  general  definition  may  be  given,  it  may  be  said 
that  every  indebtedness  arising  upon  contract,  whether  express  or  implied, 
and  by  virtue  of  which  a  city  it  under  obligation  to  pay  money  to  a  person, 
whether  natural  or  artificial,  is  within  these  prohibitions,  unless  funds  are 
on  hand  or,  at  least,  provided  for  the  payment  of  such  indebtediiess  out  of 
the  current  revenues  of  the  municipality:  Slate  t  Hawes,  112  lud.  323; 
East  St.  Louis  T.  Flannigan,  26  111.  App.  449;  Norton  v.  East  St.  Loin*, 
36  111.  App.  171;  Hudson  Y.  Mayor,  etc..  64 Ga.  286;  Murphy  v.  East  Portimd, 
42  Fed.  Rep.  308.  Nor  will  this  rule  yield  to  considerations  of  hardsliip. 
A  leading  case  upon  this  subject  is  that  of  Lake  County  v.  Rollins,  130  U.  S. 
662.  This  was  an  action  based  upon  a  large  number  of  county  warrants 
issued  for  the  ordinary  county  expenses.  Among  the  defenses  was 
one  of  want  of  authority  on  the  part  of  the  county  commissioners  to  issue 
the  warrants  in  question,  or  any  of  them.  The  sixth  section  of  article  11 
of  the  constitution  of  the  state  had  provided  that  "No  county  should  con- 
tract any  debt  by  loan  in  any  form,  except  for  the  purpose  of  erecting 
necessary  public  buildings,  making  or  repairing  public  roads  and  bridges; 
that  such  indebtedness  contracted  in  any  one  year  should  not  exceed  the 
rates  upon  the  taxable  property  in  such  county  following,  to  wit:  Coun- 
ties in  which  the  assessed  valuation  of  taxable  property  shall  exceed  five 
millions  of  dollars,  one  dollar  and  fifty  cents  on  each  thousand  dollars  thereof; 
counties  in  which  such  valuation  siiall  be  less  than  five  millions  of  dollars 
three  dollars  on  each  thousand  dollars  thereof;  and  the  aggregate  amount 
of  indebtedness  of  any  county  for  all  purposes,  exclusive  of  debts  con- 
tracted before  the  adoption  of  the  constitution,  shall  not  at  any  time 
exceed  twice  the  amount  above  herein  limited,  unless  when,  in  manner 
provided  by  law,  the  question  of  increasing  such  debt  shall  at  a  general 
election  be  submitted  to  such  of  the  qualified  electors  of  such  county  aa  in 
the  year  last  preceding  such  election  shall  have  paid  a  tax  upon  property 
assessed  to  them  ia  such  county,  and  a  majority  of  those  voting  thereon 
•hall  vote  in  favor  of  increasing  the  debt;  but  the  bonds,  if  any  be  issued 
therefor,  shall  not  run  less  than  ten  years;  and  the  aggregate  amount  «f 
debt  so  contracted  shall  not  at  any  time  exceed  twice  the  rate  upon  the 
valuation  last  herein  mentioned."  It  was  conceded  that  the  indebtedness  in 
question  was  incurred  after  the  adoption  of  the  constitution  prescribing  the 
limitation,  and  exceeded  the  amount  which  the  county  was  autliorized  to 
incur.  The  decision  of  the  lower  court  reported  in  34  Fed.  Rep.  845,  was  to 
the  effect  that  there  could  not  be  included  in  the  computation  of  prohib- 
ited iudebtednesa  such  liabilities  as  arose  from  fees,  salaries,  and  other  com- 
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pnlsory  obligations  imposed  by  the  will  of  the  legislatnre.  In  rerersfng 
this  judgment  the  supreme  court  of  the  United  States  said:  **  We  are- 
enable  to  asseut  either  to  the  conclusions  of  the  court  below  or  to  the- 
positions  of  defendant  in  error.  The  language  of  the  sixth  section  seems- 
to  be  neither  complicated  nor  doubtful;  and  we  think  it  plain  that  what  i» 
meant  is  exactly  what  is  said;  no  more  and  no  less.  It  deals  with  the  sub- 
ject of  county  debts,  and,  to  begin  with,  assumes  a  unit  of  measurement 
which  is  one  and  a  half  dollars  in  the  thousand  of  assessed  valnes;  that 
is,  one  and  a  half  mills  on  the  dtillar.  This  is  about  equal  to  the  average 
amount  of  taxes  levied  for  county  purposes  per  annum  under  normal  con.^ 
ditions.  The  provision  then  proceeds  as  follows:  1.  It  provides  that  no 
county  shall  borrow  money  in  any  way;  2.  Exception  is  then  made  in  favor 
of  the  erection  of  necessary  public  buildings,  and  the  making  or  repairing 
of  public  roads  and  bridges;  and  3.  The  loans  allowed  by  the  foregoing 
exception  to  be  taken  in  any  one  year  are  limited  to  the  amount  of  one 
and  one-half  mills  on  assessed  values  in  one  class  of  counties  and  three 
mills  in  another  class.  Here  the  matter  of  indebtedness  by  loan  is  com- 
pleted; and  the  section  passes  to  a  broader  subject.  Manifestly  the  pur« 
pose  of  the  collocation  of  the  two  passages  in  one  section  is  not  that  by  a 
wrested  reading  the  latter  may  yet  further  limit  and  complicate  the  power 
of  borrowing;  but  that  the  meaning  of  the  latter  passage  may  be  more 
sharply  and  clearly  defined  and  emphasized  by  an  antithesis.  It  is  an 
example  not  of  inadvertence,  but  of  good  rhetoric,  as  if  special  attention 
had  been  by  discussion  and  care  given  to  the  wording  of  the  section.  The 
next  provisions  are:  4.  That  the  aggregate  debt  of  any  country  for  all 
purposes  (exclusive  of  debts  contracted  before  the  adoption  of  the  con* 
stitution)  shall  not  at  an}'  time  exceed  the  sum  of  three  mills  (or  six,  as 
the  class  might  be)  on  assessed  values;  unless  the  taxpayers  vote  in  favor 
of  such  excess  at  some  general  election;  and  5.  That  even  when  an  elec- 
tion has  been  held,  the  aggregate  debt  so  contracted  sliall  not  exceed,  at 
any  one  time,  the  sum  of  six  mills  (or  twelve,  as  the  case  might  be)  on  the 
assessed  values.  We  are  unable  to  adopt  the  constructive  interpolations 
ingeniously  oflfered  by  counsel  for  defendant  in  error.  Why  not  assume 
that  the  framers  of  the  constitution,  and  the  people  who  voted  it  into 
existence,  meant  exactly  what  it  says?  At  the  first  glance  its  reading  pro- 
duces no  impression  of  doubt  as  to  the  meaning.  It  seems  all  sufficiently 
plain;  and  in  such  case  there  is  a  well-settled  rule  which  we  must  observe. 
Tlie  object  of  construction,  applied  to  a  constitution,  is  to  give  efifect  to 
the  intent  of  its  framers,  and  of  the  people  in  adopting  it.  This  intent  is 
to  be  found  in  the  instrument  itself;  and,  when  the  text  of  a  constitutional 
provision  is  not  ambiguous,  the  courts,  in  giving  construction  thereto,  are 
not  at  liberty  to  search  for  its  meaning  beyond  the  instrument.  To  got  at 
the  thought  or  meaning  expressed  in  a  statute,  a  contract,  or  a  constitution, 
the  first  resort,  in  all  cases  is  to  the  natural  signification  of  the  words, 
in  the  order  of  grammatical  arrangement  in  which  the  framers  of  the  in* 
strument  have  placed  them.  If  the  word.s  convey  a  definite  meaning  which 
involves  no  absurdity,  nor  any  contradiction  of  other  parts  of  the  instru- 
ment, then  that  meaning,  apparent  on  the  face  of  the  instrument,  must  be 
accepted,  and  neither  the  courts  nor  the  legislature  have  the  right  to  add 
to  it  or  take  from  it:  Newell  v.  People,  7  N.  Y.  9;  Hills  r.  Chicago,  60  111. 
86;  Deiin  v.  Beid,  10  Pet.  524;  Leonard  v.  Wiseman,  31  Md.  201,  204; 
People  V.  Potter,  47  N.  Y.  37.t;  Oooley's  Constitutional  Limitations,  57; 
Story  on  Constitution,  sec.  400;  Beardslown  v.    Virginia,  76  111.  34.     So, 
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also,  where  a  law  it  expressed  in  plain  and  nnambiguous  terms,  whether 
those  terms  are  general  or  limited,  the  legislature  should  be  intended  to 
mean  what  they  have  plainly  expressed,  and  consequently  no  room  is  left 
for  construction:  United  States  v.  Fisher,  2  Crancli,  358,  399;  Doggett  T. 
Florida  R.  R.,  99  U.  S.  72.  Tliere  is  even  stronger  reason  for  adhering  to 
this  rule  in  the  case  of  a  constitution  than  in  that  of  a  statute,  since  the 
latter  is  passed  by  a  deliberative  body  of  small  numbers,  a  large  propor* 
tion  of  whose  members  are  more  or  less  conversant  with  the  niceties  of  con* 
struction  and  discrimination,  and  fuller  opportunity  exists  for  attention  and 
revision  of  such  a  character,  while  constitutions,  although  framed  by  con* 
ventions,  are  yet  created  by  tlie  votes  of  the  entire  body  of  electors  in  a 
state,  the  most  of  whom  are  little  disposed,  eren  if  they  were  able,  to 
engage  in  sQch  refinements.  The  simplest  and  most  obvious  interpretation 
of  a  constitution,  if  in  itself  sensible,  is  the  most  likely  to  be  that  meant 
by  the  people  in  its  adoption.  Such  considerations  give  weight  to  that  line 
of  remark  of  which  People  v.  Purdy,  2  Hill,  31,  36,  aflforda  an  example. 
There,  Bronson,  J.,  commenting  upon  the  danger  of  departing  from  the  im- 
port and  meaning  of  the  language  used  to  express  the  intent,  and  hunting 
after  probable  meanings  not  clearly  embraced  in  that  language,  says:  '  la 
this  way  ....  the  constitution  is  made  to  mean  one  thing  by  one  man  and 
something  else  by  another,  until  in  the  end  it  is  in  danger  of  being  rendered 
a^nere  dead  letter,  and  that,  too,  where  the  language  is  so  plain  and  explicit 
that  it  is  impossible  to  make  it  mean  more  than  one  thing,  unless  we  lose 
sight  of  the  instrument  itself,  and  roam  at  large  in  the  boundless  fields  of 
speculation.'  Words  are  the  common  signs  that  mankind  make  use  of  to 
decLire  tlieir  intention  to  one  another;  and  when  the  word:j  of  a  man  express 
his  meaning  plainly,  distinctly,  and  perfectly  we  have  no  occasion  to  have 
recourse  to  any  other  means  of  interpretation.  Defendant  in  error  insist* 
that  the  interpretation  contended  for  by  the  county  leads  to  certain  absurd 
consequences,  viz.,  that  it  is  senseless  to  limit  the  power  of  a  county  to 
incur  debt  generally,  since  its  exercise  of  such  a  power  may,  by  sudden 
exigencies,  become  imperatively  necessary  to  the  discharge  of  its  func* 
tions;  that  it  would  be  to  require  the  county  to  provide  in  advance,  by  taxa- 
tion  or  otherwise,  for  the  payment  of  expenses,  which,  from  their  nature, 
can  only  be  guessed  at;  that  it  would  be  to  enable  any  county  in  two  years, 
by  a  vote  and  loan,  to  exhaust  the  wliole  possible  indebtedness  in  the  way  of 
buildings,  roads,  and  bridges,  leaving  no  margin  for  other  necessities;  that 
it  would  be  to  destroy  the  county  governments,  since  the  county  officials 
and  others  will  not  work  for  nothing,  and  the  margin  of  possible  debt  is, 
in  nearly  all  the  counties,  already  reached;  and  that  it  would  be  to  avoid 
nearly  all  the  tax  payments  heretofore  m<ade  in  warrants.  All  tliese  ob« 
jections  could  well  be  answered  from  the  facts  as  disclosed  by  the  bill  of 
exceptions,  but  it  is  not  necessary. 

"  We  cannot  say,  as  a  matter  of  law,  that  it  was  absurd  for  the  franiers 
of  the  constitution  for  this  new  state  to  plan  for  the  establislnnent  of  its 
financial  system  on  a  basis  that  should  closely  approximate  the  basis  of 
cash.  It  was  a  scheme  favored  by  some  of  the  ablest  of  the  earlier  Ameri- 
can statesmen.  Nor  can  the  fact  disclosed  in  the  bill  of  exceptions,  that, 
after  the  adoption  of  the  state  constitution,  the  county  officials  and  many 
of  the  people,  designedly  or  undesignedly,  disregarded  the  constitutional 
rule,  render  the  plan  absurd.  If  it  was  a  mistaken  sclienie,  if  its  operation 
has  proved  or  shall  prove  to  be  more  inconvenient  than  beneficial,  the 
eemedy  is  with  the  people,  not  with  the  courts." 
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T^e  Form  in  Which  the  Indebtedness  Exists  i$  not  Material— If  It  la  evi- 
denced by  bonds  or  other  writings  issued  in  excess  of  the  constitutional  or 
statutory  limit  there  is  no  doubt  of  its  invalidity;  Winamae  v.  HuddUston, 
132  lud.  217;  State  v.  Babcock,  24  Neb.  640;  McPherton  v.  Foster,  43  Iowa, 
48;  22  Am.  Rep.  215.  But  the  invalidity  is  not  dependent  upon  the  sup* 
posed  indebtedness  being  expressed  in  a  formal  writing.  It  is  the  amount 
and  not  the  form  which  is  material.  Hence  a  writing  cannot  be  disregarded 
for  the  purpose  of  enforcing  an  implied  liability  of  the  municipality,  as  by 
maintaining  an  action  to  recover  moneys  paid  for  bonds  issued  in  contraven- 
tion of  the  statute  of  the  state.  Litchfield  v.  Ballon,  114  U.  S.  190,  was  a 
suit  in  chancery  in  which  the  complainant  sought  to  compel  the  repayment 
of  moneys  received  by  the  city  of  Litchfield  for  bonds  issued  by  it,  and  which 
had  been  declared  void  because  in  violation  of  the  coustitution  of  the  state. 
The  complainant  alleged  that  he  was  misled  to  purchase  such  bonds  by  the 
false  statements  of  the  officers  aud  agents  of  the  city.  The  trial  court, 
though  it  found  that  the  moneys  so  paid  for  the  bonds  did  not  remain 
in  the  possession  of  the  city,  yet  sought  to  establish  and  enforce  a  liability 
on  the  part  of  the  city  and  in  favor  of  the  complainant,  and  to  compel  the 
sale  of  the  property  into  which  it  was  claimed  the  money  had  gone.  While 
there  were  various  reasons  for  reversing  the  decree  of  the  trial  court,  the 
one  adjudged  to  be  as  potent  as  any  other  was  that  the  language  of  the 
constitution  did  not  permit  the  municiyvality  to  become  indebted  in  any 
manner  or  for  any  purpose  to  an  amount  exceeding  fire  per  cent  of  the 
value  of  its  taxable  property,  and  that,  "if  this  prohibition  is  worth  any 
thing,  it  is  as  effectual  against  an  implied  as  an  express  promise,  and  is  as 
binding  in  a  court  of  chancery  as  in  a  conrt  of  law." 

Attempts  Have  Been  Made  to  Evade  the  Effect  of  These  Prohibitions  by  creat- 
ing liabilities  upon  which  the  municipality  was  not  answerable  to  the 
extent,  that  if  valid,  a  judgment  could  be  entered  against  it,  but  the  en- 
forcement of  which  might  be  etfectual  as  against  its  property.  The  con- 
stitution of  Maryland  declared  that  no  debt  should  be  created  by  the  mayor 
and  common  council  unless  first  sanctioned  by  aii  act  of  assembly  and  sub- 
mitted to  the  legal  voters,  and  approved  by  the  majority  of  the  votes  cast. 
An  ordinance  was  enacted  by  the  city  of  Baltimore  providing  for  the  raising 
of  one  million  dollars  by  the  hypothecation  of  such  shares  of  the  railway 
stocks  owued  by  the  city  as  might  be  necessary  for  the  purpose,  aud  that 
the  parties  accepting  such  hypothecation  should  look  for  repayment  ex- 
clusively to  the  stock  pledged,  and  that  in  no  event  should  the  city  be 
responsrble.  The  court  held  that  the  ordinance  created  an  indebtedness 
within  the  meaning  of  the  constitution,  saying:  "A  debt  is  money  due  upon 
a  contract  witiiout  reference  to  the  question  of  the  remedy  for  its  collection. 
It  is  not  essential  to  the  creation  of  a  debt  that  the  borrower  should  be  lia- 
ble to  be  sued  therefor.  If  the  money  be  borrowed  by  the  mayor  and  city 
council,  which,  by  the  contract,  is  to  be  repaid,  it  is  immaterial  to  inquire 
whether  the  city  is  liable  to  be  sued  therefor  or  its  payment  to  be  securvd 
by  the  pledge  or  hypothecation  of  specific  property  held  by  the  city.  It 
would  be,  in  our  judgment,  equally  the  creation  of  a  debt  within  the  mean- 
ing of  the  constitution  in  one  case  as  in  the  other.  The  constitution  is  not 
to  have  a  narrow  or  technical  construction,  but  must  be  understood  and 
enforced  according  to  the  plain  and  common-sense  meaning  of  its  terms": 
Baltimore  v.  QUI,  31  Md.  375;  Neicell  v.  People,  7  N.  Y.  9,  86.  Nor  can 
municipal  indebtedness  be  in  effect  enlarged  beyond  the  constitutional  limit 
by  the  purchase  of  property  already  subject  to  liens  agaiust  it  in  the  hands 
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of  its  vendors  and  the  discharge  of  which  must  either  be  made  out  of  the 
municipal  revenues  or  the  property  lost  to  the  city  by  due  legal  proceedings 
for  the  enforcement  of  such  liens:  Ironwood  Water  Worka  Co.  v.  Trebilcock, 
99  Mich.  464. 

With  ReKjfect  to  the  Character  of  tlie  Indebtedness,  courts  have  made  a  dis- 
tinction between  that  which  is  voluntary  and  that  which  is  involuntary, 
and  have  at  least  in  some  cases  determined  that  if  the  indebtedness  did  not 
rest  upon  the  consent  of  the  city,  and  consisted  of  a  liability  which  it  had 
no  discretion  not  to  assume,  that  it  should  not  be  included  in  the  computa* 
tion  made  for  the  purpose  of  ascertaining  whether  the  municipal  indebted- 
ness  had  reached  and  passed  the  forbidden  limit.  That  prohibitions  of  the 
class  here  under  consideration  do  not  prevent  liability  attaching  for  neg- 
ligence or  any  other  tort  of  a  municipality  or  its  officers  for  which  it  is  oiher- 
wise  answerable,  we  cannot  doubt.  Therefore,  it  is  never  a  sufficient  defense 
to  an  action  to  recover  damages  resulting  from  such  a  tort  that  at  the  time 
the  injury  was  inflicted  the  municipality  answerable  therefor  had  already 
incurred  indebtedness  in  excesn  of  the  constitutional  or  statutory  limit: 
Bloominglon  v.  Perdue,  99  111.  329;  Rice  v.  Dea  Moines,  40  Iowa,  G38;  Bartle 
y.  Des  Moines,  38  Iowa,  414;  Chicdgo  v.  Sexton,  115  111.  230.  The  unlawful 
exaction  of  tiie  payment  of  taxes,  whether  adjudged  to  be  a  tort  or  cot,  is 
a  compelling  of  a  person  to  become  a  creditor  of  the  municipality  guilty  of 
such  exaction,  and  therefore  not  within  the  reason  of  the  prohibitions,  and 
the  city,  though  it  seeks,  may  not  find  immunity  from  the  consequences  of 
its  wrongful  act  by  disclosing  the  existence  of  pre-existing  obligations  to  the 
full  extent  of  its  authority  to  incur  indebtedness:  Thomas  v.  Burlington,  69 
Iowa.  140.  Wiiether  a  liability  alrea<ly  existing  against  a  city  arising 
out  of  the  negligence  or  other  tort  of  itself  or  its  officers  is  to  be  considered 
for  the  purpose  of  determining  whether  indebtedness  subsequently  created 
was  in  excess  of  the  constitutional  limit,  is  a  question  which,  so  far  as  we 
are  aware,  has  never  been  presented  for  consideration.  The  existence  of 
such  a  liability  would  probably  not  be  ascertained  by  an  exammation  of  the 
mnnicipal  records,  however  diligent  and  thorough,  and  hence  it  would  be 
a  great  hardship  upon  persons  entering  into  transactions  with  the  city  to 
have  them  adjudged  invalid  because  of  the  pre-exiatence  of  an  nnliquidated 
liability  resulting  from  a  tort  of  which  such  person  had  no  notice  eitlier 
actual  or  constructive. 

Liabilities  Imposed  Inj  the  State. — If  the  constitntion  merely  prohibits  the 
creation  of  indebtedness  beyond  a  specified  amount  by  a  county  or  city,  the 
legislature  is  not  thereby  deprived  of  the  power  otherwise  possessed  by  it 
of  imposing  a  liability  upon  the  municipality,  as  where  it  annexes  thereto 
territory  before  that  time  forming  part  of  another  municipality,  and  pro- 
vides that  the  city  or  county  receiving  such  territory  shall  be  liable  for  « 
portion  of  the  debts  of  the  municipality  from  which  the  territory  wm  de- 
tached: Orant  County  v.  Lake  County,  17  Or.  453;  or  where  it  creates  an 
office  and  requires  the  salaries  and  other  expenses  thereof  to  be  paid  oat  of 
the  municipal  funds:  Lewis  v.   Widlur,  99  Cal.  412. 

Compulsory  Indebtedness  not  Founded  on  Torts.  — A  very  large  proportion 
of  the  liability  of  every  municipality  may,  without  impropriety,  be  said  not 
to  be  voluntarily  assumed.  There  may  be,  and  usually  is,  imposed  upon  a 
city  a  great  number  of  duties  of  a  governmental  character,  the  discharge  of 
which  involves  a  vast  expenditure,  and  yet  neither  the  duties  themselves  nor 
the  expenditure  incident  to  them  can  be  neglected  or  avoided  without 
▼iolating  the  law.     Uulesa  it  can  be  said  that  the  mere  acceptance  of  the 
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mnnicipal  charter  is  a  voluntary  assumption  of  these  duties,  the  perform- 
ance of  them  is  compulsory.  Hence,  the  ruling  of  some  of  the  courts  that 
no  indebtedness  should  be  regarded  as  within  these  prohibitions  unless 
voluntarily  assumed  must  either  be  modified  or  the  municipality  left  free 
to  incur  unlimited  obligations,  provided  they  fairly  relate  to  the  discharge 
of  municipal  duties.  Perhaps  a  fair  distinction  may  be  drawn  between  a 
liability  imposed  upon  a  municipality  by  law,  and  which  it  iias  neither  tlie 
means  of  avoiding  nor  the  discretion  of  postponing,  and  liability  arising 
from  the  performance  of  public  duties  of  a  discretionary  character  and 
which  it  may  lawfully  leave  undone  until  the  means  of  doing  them  have 
been  provided.  Hence  the  same  court  determined  that  an  indebtedness 
incurred  for  the  improvement  of  a  county  courthouse  in  excess  of  the  rev- 
enues provided  for  the  year  in  which  such  improvements  were  made  was 
invalid:  Brooks  v.  Eai-l,  87  Mo.  246;  while  indebtedness  arising  from  ser- 
vices performed  by  the  sheriff  as  jailer  in  keeping,  boarding,  clothing,  and 
taking  to  court  prisoners  committed  to  the  jail  of  the  county  was  valid  and 
enforcenble:  Potter  v.  Douglas  County,  87  Mo.  240.  It  will  be  observed 
respecting  the  case  last  cited  that  neither  the  municipality  nor  the  creditor 
had  any  discretion  in  the  matter,  nor  any  power  to  avoid  the  creation  of  the 
debt  otherwise  than  by  a  flagrant  disregard  of  official  duty,  and  that  the 
question  whether  the  liability  should  or  should  not  be  incurred  was  not  one 
which  could  have  been  submitted  to  the  electors  of  the  municipality  for 
their  decision.  These  considerations  might  justify  an  exception  from  the 
operation  of  these  prohibitions  of  the  current  expenses  of  the  municipality 
which  it  must  incur,  whether  it  or  its  officers  desire  to  do  so  or  not:  Tucker 
V.  Baleigh,  75  N.  C.  267;  Dwyer  v.  Bienham,  65  Tex.  526;  Barnard  v.  Knox 
County,  37  Fed.  Rep.  663.  On  the  other  hand,  to  admit  this  exception  is  to 
defeat  the  object  of  the  prohibitions,  which  was  to  compel  municipalitiea 
either  to  do  business  on  a  cash  basis,  or  to  secure  the  approval  of  the 
electors  before  resorting  to  transactions  on  credit,  and  the  overwhelm- 
ing weight  of  authority  now  is,  that  the  fact  that  the  indebtedness  ii» 
of  a  compulsory  character  does  not  except  it  from  the  prohibitions,  other 
than  in  tliose  instances  where  the  liability  arises  out  of  a  tort.  In  the 
case  of  Lake  County  v.  Rollins,  130  U.  S.  662,  from  the  opinion  in  wliich 
we  have  already  quoted  at  length,  the  liabilities  sought  to  be  enforced 
were  warrants  "issued  for  ordinary  county  expenses,  such  as  witnesses, 
and  jurors'  fees,  election  costs,  charges  for  the  board  of  prisoners,  county 
treasurers' commissions  and  the  like,"  all  of  which  were  compulsory  lia- 
bilities. In  referring  to  the  character  of  the  supposed  indebtedness,  the 
court  said:  "Neither  can  we  assent  to  the  position  of  the  court  below  that 
there  is,  as  to  this  case,  a  difference  between  indebtedness  incurred  by 
contracts  of  the  county  and  that  form  of  debt  denominated  'compulsory 
obligations.'  Tlie  compulsion  was  imposed  by  the  legislature  of  the  state, 
even  if  it  can  be  said  correctly  that  the  compulsion  was  to  incur  debt;  and 
the  legislature  could  no  more  impose  it  than  the  county  could  voluntarily 
assume  it,  as  against  the  disability  of  a  constitutional  prohibition.  Nor 
does  the  fact  that  the  constitution  provided  for  certain  county  officers,  and 
authorized  the  legislature  to  fix  their  compensation  and  that  of  otlier 
officials,  affect  the  question.  There  is  no  necessary  inability  to  give  both 
of  the  provisions  their  exact  and  literal  fultillment."  The  supreme  court  of 
Missouri,  influenced  by  the  decision  la^t  cited,  in  effect  overruled  the  prior 
case  of  Potter  v.  Douglas  County,  87  Mo.  210,  and  announced  as  its  final 
coDclueioa  that  no  distinction  should  be  made  between  debts  which  were  com> 
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pulsory  and  those  which  were  not:  Barnard  v.  Knox  County,  105  Mo.  382; 
«nd  this  is  the  view  sustained  by  Prince  v.  CUy  of  Quinof,  105  IlL  138;  44 
Am.  Rep.  785;  City  of  Council  Bluffs  v.  Stewart,  61  Iowa,  385;  Prince  v. 
Quincy,  128  III.  443;  Sackett  v.  New  Albany,  88  Iml.  473;  45  Am.  Rep.  467; 
People  V.  May,  9  Col.  80;  He'>ard  v.  Ashland  County,  55  Wis.  145;  Sjjilman 
V.  Parkeishurg,  35  W.  Va.  605;  Schtoartz  v.  Wihon,  75  Cal.  602;  San  Fran- 
cisco Gaslight  Co.  v.  Brickwedel,  62  Cal.  641;  Terrell  v.  Desmint,  71  Tex.  770. 
In  Indiana  it  has  been  decided  that  the  employment  of  an  attorney  to  con- 
test existing  indebtedness,  the  amount  of  which  equalled  or  exceeded  the 
whole  sum  which  the  municipality  was  authorized  to  incur,  might  result  in 
«n  addition  to  the  valid  indebtedneiis,  for  the  reason  that  the  creation  of 
indebtedness  for  the  purpose  of  contesting  pre-existing  claims  vf  indebted* 
ness  could  not  have  been  within  the  objects  of  the  constitutional  prohibi* 
tion:  Logansport  V.  Dykeman,  116  Ind.  16. 

If  the  Salary  of  a  Public  Officer  is  based  upon  a  contract  between  him 
and  the  municipality,  there  is  no  doubt  that  it  must  be  taken  into  con« 
sideration  in  computing  the  indebtedness  of  the  city,  and  that  the  contract 
for  its  payment  cannot  be  enforced  if  the  municipality  has  already  incurred 
all  the  liabilities  which  it  is  authorized  to  incur  under  the  constitution: 
Norton  v.  Ekiit  St.  Louis,  36  111.  App.  171.  Salaries  fixed  by  law  and  made 
payable  out  of  the  municipal  funds  are  to  be  regarded  as  compulsory  indebt- 
edness, and  share  the  same  fate  as  other  compulsory  obligations.  If  the  con« 
ctitutional  prohibition  is  directed  only  against  the  action  of  the  municipality 
and  leaves  the  legislature  free  to  act,  it  may  create  public  offices  and  re- 
quire  payment  to  the  incumbents  thereof  to  be  made  by  the  municipalit)', 
and  such  payment  may  be  compelled  though  there  is  no  money  in  the  treas- 
cry  derived  from  the  revenues  of  the  fiscal  year  during  which  the  liability 
accrued.  The  constitution  of  California  declares  that  "No  county,  city, 
town,  township,  board  of  education,  or  school  district  shall  incur  any  in* 
debteduess  or  liability  in  any  manner  or  for  any  purpose  exceeding  in  any 
year  the  income  and  revenue  provided  for  it  for  such  year  without  the  as- 
sent of  two-thirds  of  the  qualified  voters,"  etc.  After  the  adoption  of  this 
constitution  the  legislature  of  the  state  created  the  office  of  registrar  of 
voters  for  the  city  and  county  of  San  Francisco,  and  provided  the  salaries  to 
be  paid  to  that  officer  and  his  subordinates  out  of  the  municipal  funds.  A 
demand  having  been  made  for  the  payment  of  his  salary  due  for  the  month 
of  June,  189.3,  the  treasurer  of  the  city  and  county  refused  to  make  such 
payment,  upon  the  ground  that,  while  there  were  funds  in  the  treasury  out 
of  which  it  could  be  paid,  yet  there  was  no  money  in  such  funds  which  had 
been  derived  from  the  revenues  of  the  city  for  the  fiscal  year  ending  .Tune 
30,  1893.  The  supreme  court  of  the  state,  in  delivering  an  opinion  directing 
a  writ  of  mandate  to  issue  to  compel  such  payments,  saidc  ''It  is  quite 
apparent,  however,  that  this  clause  of  the  constitution  refers  only  to  an  in- 
debtedness or  liability  which  one  of  the  municipal  bodies  mentioned  has 
itself  incurred — that  is,  an  indebtedness  which  the  municipality  has  con- 
tracted, or  a  liability  resulting  in  whole  or  in  part  from  some  act  or  con- 
duct of  such  municipality.  Such  is  the  plain  meaning  of  the  language  used. 
The  clear  intent  expressed  in  the  said  clause  was  to  limit  and  restrict  the 
power  of  the  municipality  as  to  any  indebtedness  or  liability  which  it  has 
discretion  to  incur  or  not  to  incur.  But  the  stated  salary  of  a  public  officer 
fixed  by  statute  is  a  matter  of  which  the  municipality  has  no  control,  and 
with  respect  to  which  it  has  no  discretion;  and  the  payment  of  his  salary  is 
•  liability  established  by  the  legislature  at  the  date  of  the  creation  of  th« 
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office.  It,  therefore,  is  not  an  indebtedness  or  liability  incurred  by  the 
municipality  within  the  meaning  of  said  clause  of  the  constitution":  Leuria 
r.  Widbur,  99  Cal.  412. 

Clainu  Payable  Out  of  Special  Funds. — A  claim  or  demand,  though  payable 
out  of  che  city  treasury,  is  not  to  be  reganled  as  indebtedness  within  th» 
meaning  of  the  prohibitions  here  under  consideratioti,  unless  it  is  such  that 
its  nonpayment  might  justify  either  a  judgment  against  the  city  or  an  as- 
sertion of  a  lieu  or  charge  against  its  property  or  assets,  or  a  resort  to  gen« 
eral  taxation  to  realize  the  funds  with  which  to  make  payment.  We  do 
not  here  refer  to  a  mere  provision  prohibiting  the  incurring  of  indebtedness 
or  borrowing  money  for  general  purposes  which,  it  is  clear,  does  not  extend 
to  the  inhibition  of  contracts  for  special  matters,  such,  for  instance,  as  the 
construction  of  sidewalks  and  like  objects:  Hitchcock  r.  Oalveslon,  96  U.  Sv 
341;  Galvettonv.  Heard,  54  Tex.  420.  Though  a  municipality  is  prohibited 
from  incurring  any  indebtedness  beyond  aspecifie.l  amount,  or  from  creat- 
ing  any  debt  which  is  not  to  be  payable  out  of  the  funds  of  the  fiscal  year 
in  which  it  is  incurred,  still  a  claim,  though  valid,  is  not  to  be  considered  as 
indebtedness  unless  it  is  one  which  the  city  is  under  either  a  legal,  moral,  or 
equitable  obligation  to  pay  out  of  the  revenues  derived  from  general  taxation 
Thus  the  expenses  of  constructing  and  improving  streets  and  other  public 
highwiys  is  often  made  chargeable  upon  lands  lying  adjacent  thereto,  or 
upon  some  special  district  not  including  the  whole  of  the  lands  within  the 
municipality,  and,  tlieoretically  at  least,  including  none  but  lands  specially 
benefited  by  the  proposed  improvement.  In  these  cases  no  general  nm» 
nicipal  liability  arises.  Bonds  and  other  written  evidence  of  indebtedness- 
may  be  issued  and  may  upon  their  face  purport  to  be  payable  by  the  munic- 
ipality, but  as  long  as  it  appears  from  the  bonds  themselves,  or  from  the 
statutes  authorizing  their  issue,  and  which  must  be  deemed  a  part  thereof^ 
whether  formally  referred  to  therein  or  not,  that  the  holder  is  entitled  U> 
payment  only  out  of  the  special  funds  to  be  raised  from  the  assessments 
of  the  abutting  property  or  the  other  property  within  the  special  assess- 
ment district,  the  liability  is  not  a  municipal  liability  in  any  proper  sense 
of  that  term,  and  does  not  constitute  an  indebtedness  within  the  mean- 
ing of  the  constitutional  prohibition:  Quill  v.  Indianapolis,  124  Ind.  292; 
Strieb  V.  Cox,  111  Ind.  299;  Davis  v.  Des  Moines,  71  Iowa,  500;  Baker  v. 
Seattle,  2  Wash.  576;  Austin  v.  SeaUle,  2  Wash.  673.  The  fact  that  the  pur- 
pose of  an  indebtedness  is  special  does  not  withdraw  it  from  the  effect  of 
the  prohibition  if  the  means  of  payment  is  a  resort  to  general  taxation,  or  if 
the  general  revenues  or  the  property  of  the  city  may  be  treated  as  answer- 
able therefor.  Hence  an  indebtedness  incurred  for  the  purpose  of  con- 
structing an  electric-light  planter  water-works,  or  otherwise  for  supplying 
the  municipalit}'  with  light  or  water,  where  no  means  of  payment  are  pro- 
vided except  out  of  the  public  general  revenues,  is  invalid,  if  taken  in  con- 
nection with  the  pre-existing  indebtedness  it  is  in  excess  of  the  constitutional 
limit:  State  v.  Atlantic  City,  49  N.  J.  L.  558;  Spilman  v.  Parkersburg,  S5- 
W.  Va.  605;  Beard  v.  City  of  Hopkinsville,  95  Ky.  239;  ante,  p.  222. 

Warrants  Against  Existing  Funds. — Indebtedness  is  also  to  be  excluded 
from  the  computation  if  the  municipality  has  on  hand  funds  applicable  to 
its  payment.  The  holders  of  warrants  payable  out  of  such  funds  may 
through  negligence,  inattention,  or  some  other  cause  delay  presenting  them. 
This  does  not  require  them  to  be  regarded  in  a  computation  of  the  city  in- 
debtedness, if  the  funds  out  of  which  they  are  payable  are  adequate  to  such 
paymeuti  Dive^  y.  Cedar  Fails,  27  Iowa.  227. 
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Indehtedneu  Against  Anticipated  Revenues. — There  are  doubtless  cases  in 
which  warrants  may  be  issued  or  liabilities  incurred  when  there  is  no  money 
in  the  municipal  treasury  at  the  time  out  of  which  payment  can  be  made, 
«nd  in  which  the  city  is  properly  to  be  regarded  as  not  creating  or  incurring 
«n  indebtedness  as  that  term  is  employed  in  the  prohibitions  here  in  ques* 
tion.  Upon  this  subject  it  must  be  remembered  that  there  is  a  material 
difference  between  different  constitutional  limitations.  Some  of  them  pro* 
hibit  all  indebtedness  beyond  a  specified  sum,  while  others  only  prohibit  in* 
debtedness  beyoud  the  revenues  of  the  year  in  which  the  indebtedness  is 
incurred.  In  the  latter  class  of  cases  there  seems  no  reason  to  doubt  that 
warrants  or  other  claims  may  properly  be  drawn  or  created  in  advance 
of  the  actual  receipt  of  the  revenues,  at  least  when  it  subsequently  appears 
that  the  revenues  in  fact  received  are  sufficient  to  discharge  the  obligations 
in  controversy.  Even  in  prohibitions  of  the  former  class,  the  incurring  of 
iudelttedness  may,  under  some  circumstances,  be  justified  though  the  moneys 
*re  not  yet  collected  out  of  wliich  payment  must  be  made.  The  constitu- 
tion of  Illinois  declares  that  no  municipal  corporation  shall  be  allowed  to 
incur  indebtedness  in  any  manner  or  for  any  purpose  to  an  amount,  includ- 
ing existing  indebtedness,  exceeding  in  the  aggregate  five  per  cent  of  the 
value  of  the  taxable  property  therein,  to  be  ascertained  by  the  last  assess- 
ment  for  state  and  county  taxes.  Under  this  prohibition  it  was  decided 
that  the  collection  of  revenues  could  be  anticipated  by  warrants  drawn  in 
favor  of  the  creditors  of  the  city,  provided  the  circumstances  were  such 
that  the  creditors  might  properly  be  regarded  as  accepting  such  warrants 
«nd  the  anticipated  funds  as  a  complete  discharge  of  their  claims,  and  as 
waiving  all  other  resort  against  the  municipality.  After  reviewing  some 
pre-existing  decisions  the  court  said:  "  The  principle,  as  we  understand, 
is,  there  is,  in  such  case,  no  debt,  because  one  thing  is  simply  given  and 
jiccepted  in  exchange  for  another.  When  the  appropriation  is  made  and  the 
warrant  or  order  on  the  treasury  for  its  payment  is  issued  and  accepted  the 
transaction  is  closed  on  the  part  of  the  corporation — leaving  no  future  obli- 
Ration,  either  absolute  or  contingent,  upon  it  whereby  its  debt  may  be 
increased.  But  until  a  tax  is  levied  there  is  nothing  in  existence  which 
can  be  exchanged;  and  an  obligation  to  levy  a  tax  in  the  future,  for  the 
benefit  of  a  particular  individual,  necessarily  implies  the  existence  of  a 
present  debt  in  favor  of  the  individual  against  the  corporation,  which  he  is 
lawfully  entitled  to  have  paid  by  the  levy.  If  the  making  of  the  appropria- 
tion and  issuing  and  accepting  a  warrant  for  its  payment  do  not  have  the 
•effect  of  relieving  the  corporation  of  all  liability,  or,  in  other  words,  if  it 
incurs  any  liability  thereby,  it  must  manifestly  incur,  either  absolutely  or 
contingently,  a  debt.  Where  a  warrant  or  order,  payable  from  a  specified 
appropriation  of  a  tax  levied,  but  not  yet  collected,  is  accepted  in  exchange 
for  services  rendered  or  to  be  rendered,  or  for  materials  furnished  or  to  ba 
furnished,  so  that  there  is,  in  fact,  but  an  exchange  of  one  thing  for  another, 
the  duty  remains  for  the  proper  otficers  to  collect  and  pay  over  the  tax  in 
accordance  with  the  appropriation;  but  obviously,  for  any  failure  in  that 
regard,  the  remedy  must  be  against  the  officers,  and  not  against  the  corpora- 
tion, for  otherwise  a  contingent  debt  would  in  this  way  be  incurred  by  the 
corporation":  City  of  Springfield  v.  Edtoards,  8-A  111.  633;  Law  v.  People,  87 
111.  385.  The  result  of  these  decisions  and  others  in  the  same  state  is  that  the 
creation  of  indebtedness  in  anticipation  of  an  appropriation  made  and  of  taxes 
levied  cannot  be  sustained,  except  when  the  funds  out  of  which  the  payment 
4s  to  be  made  occupy  exactly  the  same  position  as  special  assessments  to  which 
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*lone  the  creditors  are  entitled  to  look,  and,  if  in  the  event  of  the  failure  to 
realize  from  the  contemplated  sources  sufficient  to  discharge  the  indebtedness^ 
there  would  still  remain  a  liability  on  the  p  irb  of  the  municipality,  then  the 
indebtedness,  if  in  excess  of  the  constitutional  limit,  cannot  be  sustained: 
East  St.  Louia  v.  Flannigan,  26  111.  App.  449;  Fuller  v.  Chicago,  89  111.  282; 
East  St.  Louia  v.  Etal  St.  Louia  etc.  Co.,  93  III.  415;  38  Am.  Rep.  97;  Hoioell 
V.  Citj/  of  Peoria,  90  111.  104.  These  decisions  are  as  favorable  to  the  claima 
of  the  creditors  as  those  in  the  other  states  controlled  by  similar  constitu* 
tional  limitations.  Thus,  in  Iowa,  uncollected  taxes  are  not  to  be  consid* 
ered  in  determining  whether  an  indebtedness  exceeds  the  constitutional 
limits:  City  of  Council  Bluffa  v.  Stewart,  51  Iowa,  385;  and  in  Wisconsin, 
though  bonds  are  expected  to  bo  paid  out  of  certain  improvement  assess- 
orients,  they  must  be  considered  in  estimating  municipal  indebtedness, 
unless  it  is  clear  that  in  the  event  of  the  failure  of  such  assessments  to  dis- 
charge  the  liability,  no  claim  can  be  asserted  against  the  city:  Fowler  v. 
Superior,  85  Wis.  411. 

The  Time  When  a  Demand  ia  to  he  Paid  may  sometimes  be  material  in 
•stimating  whether  it  must  be  computed  as  part  of  the  existing  indebted- 
ness  of  th«  municipality,  and  to  malce  it  payable  at  some  future  day  may 
entitle  it  to  be  disregarded  in  susli  computation.  Interest  is  a  very  nsual 
accompaniment  of  public,  as  well  as  of  private,  indebtedness,  and  a  munic- 
ipality authorized  to  become  indebted  to  a  specified  amount  may  well  be 
presumed  to  be  thereby  given  authority  to  execute  coupons  for  the  payment 
of  the  interest  to  accrue  upon  such  indebtedness,  and  therefore,  in  deter- 
mining  whether  a  municipality  has  become  indebted  to  the  constitutional 
limit,  such  coupons  are  not  to  be  included  in  the  computation:  Jonea  v, 
Hurlburt,  13  Neb.  125;  Oihhona  v.  Mobile  etc.  Ry.,  36  Ala.  410. 

To  render  a  statute  or  ordinance  void  as  creating  a  prohibited  indebted- 
ness, it  must  appear  that  such  indebtedness  must  necessarily  arise  without 
any  further  ac  ion  on  the  part  of  the  municipality.  Hence,  if  it  merely  be 
given  the  privilege  at  some  future  time  to  purchase  certain  property,  but  ia 
nob  placed  under  obligation  to  do  so,  the  purchase  price  is  not  to  be  esti- 
mated as  a  part  of  the  municipal  indebtedness  until  the  city  has,  by  its 
lection,  obligated  itself  to  make  the  purchase:  French  v.  Burliwjton,  42 
Iowa,  614;  Burlinrjton  W.  Co.  v.   Woodward,  49  Iowa,  58. 

It  is  not  unusual  for  a  city  to  enter  into  a  contract  for  the  furnishing  of 
light  or  water  for  a  designated  number  of  years,  to  pay  therefor  either  a 
specified  sura  each  year,  or  a  sum  to  be  ascertained  by  a  computation  based 
upon  the  number  of  hydrants  used,  or  lights  furnished  in  each  succeeding 
year.  In  these  cases  the  question  is.  Shall  the  aggregate  sum  which  will 
become  due  on  the  contract  be  treated  as  existing  indebtedness,  or  only  the 
sum  which  falls  due  each  year?  If,  when  the  contract  is  entered  into,  the 
municipality  is  indebted  up  to  the  constitutional  limit,  so  that  there  can  be 
no  lawful  addition  to  the  existing  indebtedness,  the  whole  contract  is  void, 
and  no  recovery  whatever  can  be  had  thereunder:  Quill  v.  Indianapolis,  1C4 
Ind.  292;  Prince  v.  Quincy,  105  111.  138;  44  Am.  Rep.  785;  Princev.  Quincy^ 
105  111.  216;  128  III.  443;  State  v.  Atlantic  City,  49  N.  J.  L.  558;  Erie'a  Ap- 
peal, 91  Pa.  St.  398;  Burlington  W.  Co.  v.  IVoodward,  49  Iowa,  58;  Spilman 
V.  Parkersburg,  35  W.  Va.  605.  But  suppose  the  constitutional  limit  of 
indebtedness  not  to  have  been  reached  when  the  liability  was  assumed, 
and  that  the  sum  to  be  paid  each  year  may  be  added  to  the  pre-existing 
indebtedness  without  passing  beyond  the  limit,  but  that  the  aggregate 
sam  added  to  auoh  indebtedness  will  carry  it  beyond  that  limit,  and  far- 
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thermore,  that  the  municipality  has  no  discretion  but  to  go  on  from  year 
to  year,  and  to  incur  liability  for  the  payment  of  sums  falling  due  in  that 
year,  shall  the  amount  of  such  aggregate  be  regarded,  or  only  the  amount 
falling  due  within  any  one  year?  Where  there  are  no  means  provided  by 
statute  or  ordinance  for  the  payment  of  the  several  sums  as  they  shall  fall 
due,  and  resort  must  be  had  to  the  general  funds  of  the  corporation,  there 
are  many  decisions  agreeing  with  that  in  the  principal  case,  tliat  as  the  city 
is  absolutely  liable  for  the  full  amount  which  can  become  due  under  the  con* 
tract  or  ordinance,  according  to  the  terms  thereof,  such  amount  constitutes 
from  the  beginuiug  an  existing  indebtedness:  NiUs  Water  fVorka  v.  Nile3, 
69  Mich,  311;  Davenport  v.  Kleinschmidt,  6  Mont.  502;  Stale  v.  MedUry,  7 
Ohio  St.  522;  Spilman  v.  Parkeraburg,  35  W.  Va.  605.  If  a  contract  i» 
made  for  the  erection  of  water-works,  or  for  any  other  improvement,  and  the 
time  of  payment  is  postponed  to  some  date  or  dates  in  the  future,  we  ap- 
prehend that  there  is  no  conflict  of  decision  upon  the  subject,  and  that  the 
•urns  to  become  due  in  the  future  must  all  be  taken  into  consideration  in 
estimating  the  amount  of  the  existing  indebtedness  of  the  municipality: 
Culbertson  v.  City  of  Ftdton,  127  111.  30;  but  where  the  contract  or  ordinance 
is  one  intended  to  provide  for  the  furnishing  of  a  municipality  with  water 
to  be  used  for  public  purposes,  or  with  liglits  for  the  streets  or  other  public 
places,  and  payment  is  to  be  made  for  such  water  or  lights  from  year  to 
year,  this  is  but  a  mode  of  providing  for  the  necessary  current  expenses  of 
the  municipal  government,  and  while  it  is  true  the  municipality  has  no  dis- 
cretion not  to  become  liable  from  year  to  year  for  the  amount  which  it  has 
agreed  to  pay,  yet  the  almost  overwhelming  weight  of  authority  is  that  it 
is  not  to  be  regarded  as  indebtedness  within  the  meaning  of  these  constitu- 
tional or  statutory  limitations,  except  for  the  amount  which  has  actually 
fallen  due  under  the  contract  or  ordinanca,  and  that  it  mu!»t  therefore  be 
sustained,  although  the  amount  which  will  ultimately  become  due  under  it 
may  greatly  exceed  the  limit  of  indebtedness  which  the  municipality  is 
authorized  to  incur:  East  St.  Louis  v.  East  St.  Louis  etc.  Co.,  98  IlL  415;  38 
Am.  Kep.  97;  Crowder  v.  Sullivnn,  J  28  Ind.  486;  Valparaiso  v.  Gardner,  97 
Ind.  1;  49  Am.  Rep,  417;  Smith  v,  Dedham,  144  Mass.  177;  Orant  v.  City 
qf  Davenport,  36  Iowa,  396;  East  St.  Louis  Gaslight  Co.  v,  Eaat  St.  Louis,  45 
III.  App.  591;  Walla  Walla  Water  Co.  v.  Walla  Walla,  60  Fed.  Rep,  957; 
Loti  V.  City  of  Way  cross,  84  Ga,  681;  Merrill  Railway  L.  Co.  v.  Meirill,  80 
Wis,  358. 

Refunding  New  Obligations  to  Replace  Old  Liabilities. — If  a  municipality  is 
already  indebted  on  valid  obligations,  it  may  take  measures  to  refund  them, 
and  to  authorize  bonds  or  other  evidence  of  indebtedness  to  be  given  in  ex- 
change therefor;  and  in  so  doing  it  will  not  be  regarded  as  violating  any  of 
these  constitutional  prohibitions  if  the  new  obligations  do  not  exceed  in 
amount  the  old  ones,  for  under  these  conditions  it  ii  clear  that,  while  there 
has  been  a  change  in  the  form,  there  has  not  been  an  increase  in  the  amount, 
of  the  indebtedness:  ^tna  L  I.  Co.  v.  Lyon  County,  44  Fed.  Rep.  329;  Blan* 
ton  V.  Board  of  Commrs.,  101  N.  C.  532;  Powell  v.  Madison,  107  Ind.  106; 
Poughkeepsie  v.  Quintard,  136  N.  Y.  276.  If,  on  the  other  hand,  it  is  not  a 
refunding  or  exchange  of  the  evidence  of  indebtedness  which  is  authorized, 
but  the  issue  of  bonds  or  other  obligations  to  be  sold,  and  the  proceeds  applied 
to  the  payment  of  pre-existing  debts,  so  that  as  a  result  of  the  transaction 
there  ia  at  any  time  outstanding  indebtedness  against  the  municipality  in 
excess  of  the  constitutional  limit,  it  cannot  be  enforced:  8eoU  v.  Davenportf 
a  Iowa,  208;  Doon  Dist.  Tp.  r.  CumminSt  142  U.  S.  366. 
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TVie  Consolidation  of  Mumcipalities  does  not  increase  inilebtedness.  There* 
fore,  a  statute  authorizing  such  consolidation  will  not  be  a*ljudp;ed  anconsti- 
tntioual  because  the  iudebtedness  of  the  municipality  when  consolidated 
must  exceed  the  amouut  which  any  municipality  is  authorized  to  incurt 
True  V.  Divis,  133  111.  522. 

Municipality  Within  a  Municipality. — la  the  computation  of  indebtedness- 
there  can  be  included  only  the  liabilities  of  the  municipality  in  question^ 
and  not  obligations  of  another  municipality  of  which  it  may  be  a  part  or 
which  may  be  a  part  of  it.  Therefore,  though  a  municipality  has  becom» 
indebted  up  to  the  coustitutioual  limit,  there  may  be  formed  another  mu- 
nicipal corporation  within  it,  as  where  a  city  constitutes  a  p^trt  of  a  county, 
or  a  sanitary  district  is  formed  out  of  part  of  the  territory  of  a  city.  la 
these  cases  the  indebtedness  of  the  one  corporation  is  not  to  be  regarded  in 
determining  the  limit  of  the  indebtedness  of  the  other,  though  the  8am» 
property  or  people  may  be  in  part  liable  for  the  debts  of  both:  Wilson  v. 
Board  of  TrmUts,  ttc,  133  111.  443;  Adama  v.  East  River  S.  I.,  136  N.  Y, 
52. 

Indebtedness  Held  by  tlie  Municipality  Itself. — Sometimes  a  municipality,  or 
some  department  or  official  board  thereof,  is  authorized,  out  of-revenuea 
raised  and  set  aside  for  that  purpose,  to  purchase  outstanding  municipal 
indebtedness,  and,  notwithstanding  such  purchase,  to  leave  it  uncanceled^ 
and  to  collect  and  receive  from  the  municipal  treasury  the  interest  accruing 
according  to  the  terms  thereof.  For  the  purpose  of  these  constitutional 
limitations  this  nncanceled  indebtedness  is  not  to  be  taken  into  considera* 
tion.  The  same  municipality  or  person  acting  in  the  same  capacity  cannot 
be  both  creditor  and  debtor,  and  a  city  indebted  to  itself  is  not  thereby  pro« 
hibited  from  incurring  other  indebtedness  up  to  the  full  constitutional  limit: 
Brooke  v.  Philadelphia,  162  Pa.  St.  123;  Bank  for  Savings  v.  Gixux,  102 
N.  Y.  313. 

Tlu  Time  Wlttn  the  Indebtedness  Must  be  Taken  into  Consideration  is  whea 
the  liability  is  incurred.  We  do  not  mean  when  payment  becomes  due,  but 
when  the  municipality  assumes  the  liability,  so  that  it  has  no  discretion  to 
withdraw  therefrom.  Though  when  the  steps  were  taken  to  authorize  the 
indebtedness  the  city  was  already  indebted  to  the  full  constitutional  limit,, 
yet  if  this  indebtedness  is  subsequently  discharged,  so  that  before  the  bonds 
or  other  evidences  of  indebtedness  in  question  are  issued,  they,  added  to  the 
remaining  unpaid  indebtedness,  do  not  exceed  the  constitutional  limit,  they 
are  valid:  Thomson- Houston  Electric  Co.  v.  Newton^  42  Fed.  Rep.  723. 

With  Respect  to  the  Effect  of  These  Constitutional  and  Statutory  Prohibitions 
upon  Indebtedness  Incurred  in  Violation  of  Them  there  is  substantial  harmony 
in  the  decisions.  Indebtedness  already  existing  cannot  be  annulled  or  made 
invalid  by  them,  either  in  whole  or  in  part.  Such  is  not  their  purpose,  and 
if  it  were,  it  could  not  be  accomplished,  because  all  states  are  forbidden  to 
pass  any  law  impairing  the  obligation  of  contracts:  Board  qf  Education  v. 
Bolton,  104  111.  220;  New  Orleans  v.  United  States,  49  Fed.  Rep.  40;  Hokhauer 
V.  City  of  Newport,  94  Ky.  396;  but  as  to  all  future  indebtedness  the  con* 
stitutional  limitations  become  effective  from  the  date  of  their  adoption, 
though  the  constitution  has  provided  for  the  classification  of  municipalities 
according  to  their  population,  and  fixed  the  amount  of  indebtedness  which 
each  class  may  contract.  In  the  absence  of  a  formal  classification  by  the 
legislature,  evidence  may  be  received  as  to  what  iu  fact  was  the  populatioa 
of  the  municipality,  and  indebteduesa  in  excess  of  that  which  a  city  of  its 
▲X.  8X.  Kkp.,  Vol.  XUV.  —  1« 
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popniation  is  authorized  to  incur  may  be  adjudged  invalid:  Beard  t.  Citff  <tf 
Uopkinsville,  95  Ky.  239;  ante,  p.  222. 

The  Prohibitions  are  Self-executing. — Tliey  not  only  require  no  legislative 
action  to  bring  thetn  into  full  effect,  but  are  be^'ond  the  reach  of  such  actiom 
and  their  effect  cannot  be  diminished  or  postponed  by  any  expression  of  leg< 
ialative  will:  Buchanan  v.  Litchjield,  102  U.  S.  278;  Boon  Dist.  Tp.  ▼.  Cum. 
mill.'*,  142  U.  S.  366. 

Notice  of  tlie  Law  and  the  Facts. — To  require  persona  dealing  with  a  mu- 
nicipality to  take  notice  of  the  existing  law,  whether  statutory  or  constitu^ 
tional,  is  but  to  apply  to  them  the  same  rule  which  is  applied  to  all  other 
persons  in  respect  to  all  other  ti  ansactions.  It  is  generally  true  that  persons 
dealing  with  an  agent  must,  at  their  peril,  satisfy  themselves  of  the  existence 
of  his  authority,  and  that  his  acts  do  not  extend  beyond  its  limits.  This  is 
equally  true  of  persons  dealing  with  municipal  corporations.  If,  therefore, 
by  law  the  indebtedness  of  the  municipality  cannot  exceed  a  certain  sum,  or 
if  claims  against  it  can  only  be  paid  out  of  the  revenues  of  a  particular  year, 
persons  proposing  to  become  its  creditors  must  ascertain,  at  their  peril, 
whether  the  credit  they  propose  to  extend  will  carry  the  municipal  indebt- 
edness beyond  the  constitutional  or  statutory  limit,  or  will  require  a  resort 
to  the  revenues  of  some  other  year  for  its  payment:  French  v.  Burlington,  42 
Iowa,  614;  Oulta  Percha  etc.  Co.  v.  Ogalala,  40  Neb.  775;  42  Am.  St.  Rep. 
693;  People  v.  Mny,  9  Col.  SO;  Buchanan  v.  Litchfield,  102  U.  S.  278. 

Recitals  False  in  Fact. — Bonds  or  other  evidence  of  indebtedness  may  con- 
tain recitals  of  the  existence  of  certain  facts  upon  which  the  authority  to 
issue  them  depends.  But  it  must  be  remembered  that  the  authority  to 
make  such  recitals  must  also  exist  before  they  can  be  implicitly  relied  upon. 
If  either  the  ignorance  of  creditors  or  the  false  recitals  of  officials  could  be 
depended  upon  to  thwart  these  prohibitions  their  validity  would  be  of  little 
or  no  utility.  The  extent  and  amount  of  the  indebtedness  of  a  municipality 
may  generally  be  ascertained  by  au  examination  of  its  records,  and  a  person 
whose  interest  may  be  affected  by  the  information  to  be  ascertained  from 
such  examination  may  not  omit  it  with  safety.  If  there  is  any  fact  which 
the  officers  issuing  the  bonds  or  other  obligations  are  authorized  to  ascer- 
tain and  certify,  their  action  binds  the  municipality,  and  estops  it  from 
claiming,  as  against  bona  fide  purchasers,  that  the  fact  was  not  as  certi- 
fied. Except  where  the  officers  are  authorized  to  so  certify  or  recite  a  fact 
upon  which  the  authority  to  incur  the  indebtedness  depends,  the  creditors 
must  for  themselves  ascertain  whether  or  not  the  fact  exists,  and  no  matter 
what  may  be  the  recitals  in  the  evidence  of  indebtedness,  the  municipality 
is  not  answerable  if  such  fact  can  be  shown  not  to  have  existed,  nor  can  it 
be  estopped  from  making  such  showing  by  the  recitals  of  its  officers,  or  by 
any  other  unauthorized  act  of  theirs:  Dixon  Couiit>/  v.  Field,  111  U.  S.  83; 
Sutliffv.  Lake  County  Commrs.,  147  U.  S.  230;  Lake  County  v.  Graham,  130 
U.  S.  674:  Citizens'  Bank  v.  Terrell,  78  Tex.  450;  lledijes  v.  Dir^i  County, 
150  U.  S.  187;  Sutro  v.  Petit,  74  Cal.  332;  5  Am.  St.  Rep.  442;  Katzenherger 
V.  Abei-deen,  121  U.  S.  177;  McPherson  v.  FosUr,  43  Iowa,  48;  22  Am.  Rep. 
215. 

AU  Indebtedness  Incurred  Beyond  tlie  Constitutional  Limft  it  Fo/<i  and  non- 
enforceable:  First  Nat.  Bank  v.  Doon  District  Tp.,  86  Iowa,  330;  41  Am.  St. 
Rep.  489;  Sutro  v.  Petit,  74  Cal.  332;  5  Am.  St.  Rep.  442.  While,  perhaps, 
there  may  be  instances  in  which  the  ordinance  or  contract  attempting  to 
create  indebtedness  is  of  an  indivisible  character,  so  that  it  will  be  difficult,  if 
not  impossible,  to  sustain  a  part  and  disregard  the  residue,  yet  no  case  of  that 
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character  has  come  within  our  obserTation,  and  the  decisions  op  to  the  pres* 
ent  time  have  treated  aa  valid  such  part  of  the  indebtedness  as  fell  within 
the  constitutional  limit.  Where  the  dates  of  the  issue  of  the  several  obli- 
gations can  be  ascertained,  those  first  issued  are  treated  aa  valid  until  the 
constitutional  limit  is  reached;  but  where  such  is  not  the  case,  and  all  the 
obligations  appear  to  have  been  incurred,  or  evidence  of  indebtedness  issued 
at  the  same  time,  each  is  treated  as  partly  valid  arid  partly  void,  and  a  re« 
covery  may  be  sustained  thereon  based  upon  the  proportion  which  the  in* 
debtediiess  that  the  municipality  was  authorized  to  incur  bears  to  the  whole 
indebtedness  attempted  to  be  incurred:  Daviess  County  v.  Dickinson,  117 
U.  S.  657;  Citizens'  Bank  v.  Terrell,  78  Tex.  450;  McPherson  v.  Foster;  43 
Iowa,  48;  22  Am.  Rep.  215;  State  v.  Mayor,  etCy  32  Neb.  568;  Dunny.  Great 
Falls,  13  Mont.  58. 


Williamson  v.  Louisville  Industrial  School  of 

Keform. 

[95  Kentucky,  26L] 
An  Indosteial  School  op  Reform,  Though  a  Cobporatb  Boot,  is  not 
Answerable  for  an  Assault  upon  and  beating  of  an  inmate  by  one  of 
its  employees,  where  the  object  of  such  reformatory  institution  is  to 
take  charge  of  such  youths  as  may  be  committed  to  it,  and  to  care  for 
their  moral  and  physical  training  and  education,  and  it  is  under  the 
control  and  oversight  of  the  state,  and  is  maintained  by  state  aid. 

Samuel  B.  Kirhy  and  George  W,  Smithy  for  the  appellant. 

T.  L.  Burnett,  for  the  appellee. 

***  Hazelriqg,  J.  The  appellee,  the  Louisville  Industrial 
School  of  Reform,  was  created  a  body  corporate  by  an  act  of 
the  general  assembly  in  1854,  under  the  name  of  the  Louis- 
ville House  of  Refuge.  Its  object  and  business  was  to  take 
charge  of  such  youths  as  miglit  be  committed  to  it,  and  care 
for  their  moral  and  physical  training  and  education.  It  was 
a  charity,  and  its  purpose  was  reformation,  by  training  its 
inmates  to  habits  of  industry  and  by  instilling  into  their 
minds  the  principles  of  right  living,  to  the  end  that  they 
might  become  useful  citizens  of  the  state,  rather  than  fill  its 
prisons  andpoorhouses. 

**'  The  incorporators  and  their  successors  are  under 
the  control  and  oversight  of  the  legislature,  and  are  mere 
instrumentalities  of  the  conjmonwealth.  The  state  inter- 
posed in  behalf  of  neglected  and  abandoned  children  withia 
its  confines  in  its  capacity  of  parens  patriae,  and  assumed  the 
guardianship  of  such  children  as  were  committed  to  the  in- 
stitution. It  was  an  agency  of  the  state,  and  maintained  by 
taxation  and  state  aid. 
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The  appellant,  a  boy  of  ten  years  of  age,  was  committed  to 
the  care,  control,  and  restraint  of  the  institution,  and  his 
petition  brought  by  his  next  friend,  Thomas,  alleges  that 
without  fault  on  his  part  one  of  the  servants  and  employees 
of  the  appellees,  and  known  by  it  to  be  incompetent  and  unfit 
for  such  service,  struck  and  beat  the  appellant  in  such  cruel 
and  inhuman  manner  that  he  was  caused  great  suffering  in 
mind  and  body,  and  was  permanently  injured  and  damagod, 
etc. 

To  this  petition  a  general  demurrer  was  sustained  and  the 
petition  dismissed.  The  correctness  of  this  judgment  is  the 
question  on  this  appeal,  and,  while  it  has  been  determined 
directly,  the  general  principles  are  well  established.  The 
functions  of  the  institution  are  governmental.  As  said  in 
Farnham  v.  Pierce,  141  Mass.  203,  55  Am.  Rep,  452:  "  It  is  a 
provision  by  the  commonwealth,  as  parens  patrias,  for  the 
custody  and  care  of  neglected  children,  and  is  intended  only 
to  supply  to  them  that  parental  custody  which  they  have 
lost." 

In  Perry  v.  House  of  Refuge,  63  Md.  20,  52  Am.  Rep.  495, 
it  was  held  that  an  action  does  not  lie  against  a  state  house 
of  refuge  for  an  assault  made  on  an  inmate  by  an  officer 
thereof.  It  is  there  said:  "Youths,  in  whom  the  seeds  of 
vice  have  already  germinated,  are  placed  there  under  proper 
restraint,  **'  so  tliat  the  growth  of  crime  may  be  arrested  or 
eradicated  in  its  incipiency.  Funds  are  contributed  by  indi- 
viduals impelled  by  philanthropic  motives,  and  donations  are 
obtained  from  municipal  and  state  treasuries.  These  are  the 
funds  of  the  institution,  controlled  by  the  managers,  not  for 
their  own  profit  or  benefit,  but  solely  for  the  charitable  pur- 
poses designated   by  its  orgunic  law Several  of  the 

most  eminent  judges  in  England  expressed  themselves  with 
much  emphasis  in  opposition  to  an  allowance  of  damages  out 
of  a  fund  so  held  by  fiduciary  agents";  and  the  principle 
determined  in  a  number  of  English  cases  that  "  damages  are 
to  be  paid  out  of  the  pocket  of  the  wrongdoer,  and  not  from 
the  trust  fund,"  was  approved. 

It  is  contended  that  these  cases  followed  the  older  deci- 
sions in  England,  and  that  the  latter  have  been  since  over- 
ruled. Be  this  as  it  may,  the  principle  announced  seems 
entirely  just  and  reasonable.  If  the  funds  of  these  institu- 
tions are  to  be  diverted  from  their  intended  beneficent  pur» 
poses  by  lawsuits  and  judgments  for  damages  for  negligent 
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or  malicious  servants,  their  usefulness — indeed  their  exist- 
ence— will  soon  be  a  thing  of  the  past. 

The  judgment  dismissing  the  petition  is  affirmed. 


Assault  bt  Officer  of  Statk  Charitablb  Institution. —An  action 
does  uot  lie  against  a  state  house  of  refuge  for  an  assault  on  an  inmate  by 
an  oflScer  thereof:  PtTn-y  v.  House  of  Refuge^  63  Md.  20;  52  Am.  Rep.  495. 
The  state  is  uot  answerable  in  damages  for  injuries  sustained  by  a  convict 
in  its  prison  through  the  negligence  of  the  prison  officers:  Clodfelter  v.  StaUt 
86  N.  C.  51;  41  Am.  Rep.  440,  and  note.  One  who  sustains  an  injury  at  a 
public  hospital  for  unskillful  snrgical  treatment  by  an  unpaid  attending  sur* 
geon  may  maintain  an  action  against  the  hospital  therefor  though  it  is  a 
public  charity  and  the  plaintiff  paid  nothing  but  a  small  amount  for  board 
and  attendance:  Qlavia  V,  Rhode  Island  Hospital,  12  R.  L  411;  34  Am.  Rep. 
678u 


Jones  v.  Bigstaff. 

[95  Kkntuckv,  395.] 

A  Partition  Becomes  Effectivb  if  matle  under  a  division  directed  and 
confirmed  by  a  county  court,  and  the  respective  parties  take  and  hold 
possession  in  accordance  therewith,  though  no  deed  of  partition  is 
executed. 

To  Every  Partition  of  Land  the  Law  Annexes  a  Warranty,  whether 
expressed  in  the  deed  or  not. 

Partition.— The  Implied  Warranty  resulting  from  a  partition  of  land 
does  not  extend  to,  nor  operate  in  favor  of,  purchasers  from  the  origiiral 
parties  to  such  partition.  The  benefit  of  such  warranty  is  confined  to 
the  parties  to  the  partition  and  tlieir  heirj,  and  does  not,  as  in  the  case 
of  an  express  warranty,  extend  to  their  vendees. 

Btatute  of  Limitations  to  an  AcnoN  upon  an  Implied  Warranty 
resulting  from  the  partition  of  real  property  does  not  commence  to  run 
until  there  has  been  an  eviction  by  a  superior  title. 

Z.  T.  Young  and  William  H.  Holt,  for  the  appellants. 

Stone  &  Stidduth,  for  the  appellees. 

•••  Pryor,  J.  John  Jones,  a  resident  of  Bath  county,  died 
testate  in  March  of  the  year  1851.  He  owned  a  large  tract  of 
land,  and  in  the  month  of  November  of  the  same  year  (1851) 
a  division  of  this  land  was  made  between  his  children  under 
an  order  of  the  Bath  county  court.  The  report  of  division 
was  confirmed,  but  no  deed  of  partition  was  executed  by  the 
parties,  but  each  child  took  possession  of  his  allotment,  and 
the  division  must  be  regarded  as  effective  as  if  a  gr^nt  had 
been  expressly  made  by  the  one  to  the  other. 

The  testator   left  five   children   and    two  grandchildren, 
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the  children  of  his  deceased  daughter,  Polly  Jones.  In  the 
partition  there  was  allotted  to  James  R.  Jones,  one  of  the 
children,  and  who  was  the  father  of  these  appellants,  three 
hundred  and  sixty-six  acres  and  two  roods  of  land;  Nancy 
Jones,  the  widow  of  the  testator,  got  three  hundred  and  five 
acres  as  her  share;  David  L.Jones,  three  hundred  and  thirty 
acres;  Lydia  Boyd,  three  hundred  and  one  acres;  Thomas 
Jones,  three  hundred  and  thirty-five  acres;  Elizabeth  Bridges, 
three  hundred  and  fifty-four  acres,  and  the  children  of  Polly 
Jones,  three  hundred  and  thirty-two  acres.  James  R.  Jones, 
who  obtained  in  the  partition  three  hundred  and  sixty-six 
••''  acres  of  land,  died  in  the  year  1859,  leaving  children, 
some  of  whom  are  the  appellants  in  this  case. 

In  the  tract  of  land  of  three  hundred  and  sixty-six  acres 
allotted  to  James  R.  Jones  was  embraced  land  that  was 
claimed  by  the  heirs  of  one  Tydings,  and  in  the  year  186S 
the  heirs  of  Tydings  brought  an  action  to  recover  it,  and 
Daniel  R.  Jones,  the  principal  appellant  here,  was  a  defend- 
ant to  that  action.  His  father,  James  R.  Jones,  had,  by  a 
regular  conveyance  in  his  lifetime,  sold  to  his  son,  Daniel  R. 
Jones,  one  hundred  and  seventy-five  acres  of  this  land,  the 
title  to  which  was  in  dispute;  and  Daniel  R.  obtained  fifty 
acres  and  a  fraction,  by  inheritance  from  his  father,  that  was 
included  in  the  original  partition  that  was  also  in  dispute. 

The  action  instituted  by  the  heirs  of  Tydings  against 
Daniel  R.  Jones  and  others  ended  in  the  year  1881  in  a  re- 
covery by  Tydings'  heirs  of  the  one  hundred  and  seventy- 
five  acres  conveyed  him  by  his  father,  and  of  the  fifty  acres 
that  he  had  inherited  from  him,  and  that  had  been  allotted 
to  his  father  in  the  original  partition  between  the  heirs  or 
devisees  of  John  Jones. 

The  present  action  was  instituted  by  Daniel  R.  Jones  and 
James  M.  Jones,  his  brother,  to  recover,  by  way  of  contribu- 
tion from  the  original  partitioners  under  the  will  of  John 
Jones,  their  proportion  of  the  loss  sustained  by  reason  of  the 
recovery  of  this  land  by  Tydings'  heirs,  James  M.  Jones  hav- 
ing lost  in  the  recovery  fifteen  acres  that  had  been  allotted 
in  the  original  partition.     Their  action  was  dismissed. 

The  contention  of  the  appellees  is:  1.  That  James  R.  Jones, 
the  father  of  the  appellants,  and  one  of  the  original  partition- 
ers, by  a  verbal  agreement  with  the  other  ■•*  devisees  under 
the  will  of  John  Jones,  agreed  to  risk  the  title  upon  their 
giving  him  more  land  than  was  allotted  the  other  devisees^ 
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knowing  at  the  time  the  defect  in  the  title;  2.  They  cannot 
maintain  the  action  because  the  implied  warranty  arising 
from  the  partition  does  not  run  with  the  land,  and  operates 
only  as  between  the  original  parceners  or  tenants,  that  gives 
the  right  to  a  redivision  and  nothing  more;  3.  The  statute 
of  limitations  that  began  to  run  as  soon  as  the  partition  was 
made  and  confirmed. 

As  to  the  first  ground  of  defense  relied  on,  it  is  suflScient  to 
say,  if  otherwise  available,  it  is  not  sustained  by  the  testi- 
mony, the  proof  conducing  to  show  the  land  of  the  appellants* 
father  was  of  no  greater  value  than  that  allotted  the  other 
devisees,  with  otlier  testimony  showing  that  while  the  defect 
in  the  title  was  talked  of,  it  was  at  the  time  supposed  that 
the  codevisees,  if  the  land  was  lost,  would  be  liable  to  con- 
tribute.    There  is  nothing  in  this  defense. 

The  second  and  third  grounds  of  defense  are  questions  of 
more  importance,  and  have  not  been  heretofore  decided  by 
this  court.  Section  6  of  chapter  23  of  the  General  Statutes 
provides:  "  Wiien  any  real  or  personal  estate  shall  be  devised 
to  any  one  of  the  heirs  at  law  of  the  testator,  and  the  title  to 
the  same,  or  any  part  thereof,  shall  prove  invalid,  such  devisee 
shall  have  contribution  from  the  others,  unless  it  shall  ap- 
pear from  the  will  that  such  was  not  the  intention  of  the 
testator."  By  reason  of  this  statutory  regulation,  as  well  as 
the  rule  of  equality  recognized  by  courts  of  cliancery,  one  of 
these  joint  devisees  losing  a  part  of  the  estate  devised,  by  a 
paramount  title,  would  be  entitled  to  contribution  from  the 
others,  and  ***  the  question  as  to  whether  an  alienee  from 
one  of  the  devisees  can  recover  contribution  of  the  original 
devisees  under  this  implied  warranty  of  title  to  his  vendor, 
arising  from  the  partition,  must  first  be  determined. 

The  appellant  Daniel  R.  Jones  purchased  from  his  father 
one  hundred  and  seventy-five  acres  of  this  land  recovered  by 
the  Tydings,  and  obtained  his  father's  deed  with  a  warranty 
of  title.  James  M.  Jones  sold  his  right,  he  having  lost  nine- 
teen acres,  and  his  vendees  are  not  before  the  court. 

It  is  maintained  by  counsel  for  the  appellants  that  an  im- 
plied warranty  of  title  arising  by  operation  of  law,  or  from 
the  statute,  upon  the  making  of  a  partition  by  the  judgment 
of  a  court  of  competent  jurisdiction,  like  an  express  covenant 
of  warranty,  runs  with  the  land,  and  therefore  the  alienee  of 
one  petitioner  or  one  of  the  tenants  in  common,  when  right- 
fully evicted,  may  maintain  the  action  for  contribution. 
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In  Venahle  v.  Beatichamp,  3  Dana,  321,  28  Am.  Deo.  74,  it 
is  said:  "To  every  partition  of  land  the  law  annexes  an  im- 
plied warranty,  whether  expressed  in  the  deed  or  not." 
Each  partitioner  becomes  the  warrantor  of  the  other;  but,  as 
eaid  in  the  case  cited,  the  warranty  in  such  cases  is  special, 
not  only  with  regard  to  the  person  or  persons  who  may  take 
advantage  of  it,  but  also  with  regard  to  the  amount  of  recom- 
pense. 

Under  the  common-law  rule  there  was  no  such  doctrine  as 
that  of  an  implied  warranty  as  between  joint  tenants  and 
tenants  in  common,  because  they  could  not  be  compelled  to 
make  partition,  and  when  making  voluntary  partitions  there 
was  no  reason  why  they  could  not  contract  for  themselves 
and  insert  express  warranties  to  secure  *••  them  against  loss 
by  a  paramount  title;  but  in  case  of  coparceners  a  partition 
could  be  compelled,  and  therefore  the  implied  warranty 
arose,  by  operation  of  law,  for  the  protection  of  the  parceners. 

In  this  state  a  division  could  be  compelled,  although  the 
devisees  held  as  purchasers,  and  this  division  was  had  under 
an  order  of  court  with  the  jurisdiction  to  require  the  division 
in  opposition  to  the  wishes  of  every  one  of  the  devisees.  And 
to  what  extent  this  implied  warranty  goes  when  the  tenancy 
is  severed,  whether  the  parties  are  coparceners,  joint  tenants, 
or  tenants  in  common,  is  the  question. 

Does  the  privity  exist  between  the  heirs  of  one  of  the  ten- 
ants, dead,  and  the  surviving  tenants,  and  does  it  extend 
further  and  authorize  a  recovery  by  the  vendee  of  one  of  the 
tenants  after  partition  and  an  eviction  by  a  superior  title? 
Where  the  tenant,  whether  holding  as  a  coparcener,  joint 
tenant,  or  in  common,  dies,  his  right  as  against  his  cotenants, 
with  reference  to  the  joint  title  to  land,  passes  to  the  heir, 
either  for  the  purpose  of  demanding  partition  or  exacting 
contribution  where  there  has  been  a  partition  and  an  evic- 
tion. The  privity  of  estate  is  not  destroyed  by  the  death  of 
one  of  the  tenants  whose  right  and  title  pass  by  operation  of 
law  to  his  heirs.  Their  right  to  recover,  if  the  ancestor 
could,  is  not  doubted,  but  we  cannot  well  see  how  the  im- 
plied warranty  passes  to  the  alienee  or  vendee. 

The  conveyance  severs  the  relation,  and  places  the  parties 
in  a  position  where  neither  the  cotenant  or  his  vendee  can 
demand  a  redivision.  The  law  creating  the  division  provides 
against  loss  by  the  implied  warranty,  but  this  extends  only 
to  the  parties  and  their  heirs,  and  *"*  not  to  those  who  be- 
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come  purchasers,  after  division,  from  one  of  the  joint  holders. 
He  must  secure  himself  by  his  contract — hie  covenant  of 
warranty — as  an  implied  warranty  runs  only  in  favor  of  the 
tenants  and  their  heirs.  The  remedy,  where  loss  is  sus- 
tained, is  by  a  redivision  or  by  compensation  in  value  for  the 
actual  loss.  This  would  embrace  the  value  of  the  land  and 
the  expenses  of  the  litigation. 

In  the  well-considered  case  of  Sawyers  v.  Cator,  8  Humph. 
280,  47  Am.  Dec.  603,  Turly,  Justice,  says:  "This  implied 
warranty  holds  only  in  privity  of  estate,  and  therefore,  if 
either  parcener  aliens  in  fee  and  the  alienee  is  evicted,  the 
aliening  partner  cannot  enter  on  the  other  allotment,  because 
by  the  alienation  she  has  dismissed  herself  from  having  any 
part  of  the  tenements  as  parceners  by  thus  severing  the  con- 
nection which  previously  existed." 

That  case  also  establishes  the  doctrine  that  an  alienee 
from  one  tenant  may  be  entered  upon  by  a  cotenant  who  has 
sustained  loss,  for  the  reason  that,  if  such  a  rule  was  not  rec- 
ognized, it  would  place  it  within  the  power  of  the  parcener 
to  defeat  the  remedy  by  making  a  conveyance  of  his  parcel. 
That  question,  however,  is  not  here. 

It  is  well  settled  that  parties  to  a  partition,  whether  co- 
parceners, joint  tenants,  or  tenants  in  common,  are  liable 
upon  an  implied  warranty  of  title  when  loss  occurs  after  par- 
tition, and  that  this  implied  warranty  does  not,  like  an  ex- 
press covenant,  run  with  the  land.  In  this  case  the  appellant, 
Daniel  R.  Jones,  being  a  purchaser  from  his  father  of  one 
hundred  and  seventy-five  acres  of  this  land,  cannot  recover 
on  the  implied  warranty  created  by  operation  of  law  on  the 
division  of  the  land  of  John  Jones  between  his  devisees,  the 
father  of  the  ***  appellant  being  one  of  them;  nor  can  James 
M.  Jones,  another  appellant,  recover,  because  he  has  sold  his 
interest.  Then,  as  to  the  fifty  acres  and  a  small  fraction  in- 
herited by  Daniel  R.  Jones  from  his  father,  as  that  was  a 
part  of  the  allotment  to  the  latter  (his  father)  in  the  division 
of  the  land  of  John  Jones,  it  follows  a  recovery  may  be  had. 
It  has  been  lost  by  a  paramount  title,  and  as  an  heir  of 
James  R.  Jones,  the  appellant  Daniel  R.  Jones  is  entitled  to 
its  value  at  the  date  of  the  division. 

It  is  said,  however,  that  the  statute  of  limitations  is  a  bar 
to  the  recovery,  and  this  case  is  said  to  be  analogous  to  im- 
plied warranties  in  the  sale  of  personalty.  We  think  not. 
The  implied  warranty  of  title  as  to  personalty  is  broken  from 
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the  sale  and  delivery  if  no  title  exists;  and  while  in  cases  of 
an  express  warranty,  whether  as  to  personalty  or  realty,  the 
covenant  is  not  broken  until  there  is  a  recovery  in  the  one 
case  and  an  eviction  in  the  other  by  a  superior  title,  still  tlie 
application  of  the  same  rule  in  regard  to  the  limitations  of 
actions  for  both  realty  and  personalty  is  not  sustained  either 
by  precedent  or  by  any  statutory  regulation,  and  if,  as  the 
authorities  all  say,  the  implied  warranty  is  for  the  protection 
of  those  compelled  by  law  to  make  division,  that  protection 
18  needed  in  cases  of  the  partition  of  realty  when  an  eviction 
takes  place. 

The  right  to  contribution  never  existed  until  the  recov- 
ery by  Tydings'  heirs  on  a  better  title.  As  to  the  fifty  acres 
of  land,  each  devisee  should  contribute  his  part  of  the 
loss;  but  as  all  of  them  are  not  before  the  court,  only  those 
defendants  to  the  action  can  be  compelled  to  contribute,  and 
then  each  only  his  part,  on  the  basis  that  all  are  solvent  and 
able  to  contribute.  They  are  also  *•'  liable  for  their  part 
of  the  expenses  in  the  proportion  that  the  fifty  acres  will 
bear  to  the  entire  number  recovered.  The  case  of  Sawyers  v. 
Cator,  8  Humph.  280,  47  Am.  Dec.  608,  determines  the 
question  of  limitation  also. 

This  court  has  heretofore  had  the  case  of  Tydings*  heirs 
before  it.  Their  right  of  recovery  was  clearly  established, 
and  the  case  made  out  for  the  appellant  D.  R.  Jones  to  the 
extent  indicated. 

The  judgment  is  affirmed  as  to  James  M.  Jones,  and  re- 
versed as  to  Daniel  R.  Jones,  with  directions  to  render  a 
judgment  in  accordance  with  this  opinion. 


Partition — Jurisdiction  of  Countt  CoaBT  to  Make. — A  county  oouri 
has  no  power  to  divide  the  real  estate  of  a  decedent,  except  in  cases  where 
the  parties  entitled  cannot  agree  upon  a  division  thereof:  Hardy  v.  Sum* 
mers,  10  Gill  &  J.  316;  32  Am.  Dec.  167. 

Partition. — Implied  Warranty  Resulting  rROM:  See  Oi-igaby  t.  Peakf 
68  Tex.  235;  2  Am.  St.  Rep.  487;  WeUer  v.  Welaer,  5  Watts,  279;  30  Am. 
Dec.  313,  and  note;  and  Patterson  v.  Lanning,  10  Watts,  135;  36  Am.  Deo. 
154,  and  note. 
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John  C.  Lewis  Company  v.  Scott. 

[96  Kentucky,  iS4.] 

Emplotkr  and  Employee  —  Damages  fob  Unjustifiable  DiscHARoa — 
Plkauino  and  Proof. — If  an  employee  is  wrongfully  discharged  be. 
fore  the  expiration  of  his  term  of  service  he  is  presumed  to  have  sus* 
tained  nominal  damages.  If  he  seeks  to  recover  beyond  these  he  must 
allege  and  prove  the  occasion  and  extent  of  his  damages,  and  that  h» 
has  not  been  able  to  obtain  employment,  or,  though  he  has  obtained  it, 
that  he  has  not  been  able  to  obtain  the  same  remuneration  as  he  would 
have  received  under  the  contract.  The  burden  of  proof  is  on  the  plain- 
tiff,  and  that  he  is  not  able  to  present  clear  evidence  of  the  extent  of 
his  damages,  because  he  has  brought  his  action  before  the  expiration  of 
bis  contract  of  service,  does  not  present  any  reasoa  for  the  relaxation 
of  this  rule. 

The  Measure  of  Damages  for  the  Unjustifiablk  Discharge  of  am 
Employee  is  the  contract  price  less  what  he  has  earned,  or,  with  rea> 
sonable  diligence,  might  have  earned. 

Pleading — Employer  and  Employee. — The  law  does  not  imply  loss  of 
time  and  employment  by  reason  of  a  wrongful  discharge  by  an  em- 
ployer of  his  employer.  These  are  not  necessarily  the  result  of  the  dis- 
charge, and,  being  in  tho  nature  of  special  damages,  niust  be  specially 
pleaded. 

W.  W.  Thum  and  Willson  &  Thum,  for  the  appellant. 
Samuel  B.  Kirby,  for  the  appellee. 

*®*  Hazelrigg,  J.  If  an  employee  18  under  a  contrnct  to 
perform  service  for  a  stipulated  time,  and  is  wrongfully 
discharged  by  his  employer  before  the  expiration  of  his 
term  of  service,  he  may  recover  his  actual  damages.  He 
may  recover  nominal  damages  on  the  mere  allegation  of  the 
breach  of  contract,  but  it  does  not  follow  that  because  he  is 
wrongfully  discharged  and  the  contract  therefore  broken,  he 
has  been  actually  damaged  to  the  extent  of  the  sum  he  would 
have  received  under  the  contract.  By  immediately  obtain- 
ing more  remunerative  employment  he  may  have  been  in  "**** 
fact  profited  by  the  discharge.  Therefore,  in  bringing  his 
action,  if  he  has  been  specially  damaged,  that  is,  fail  to  find 
employment,  or  finding  it,  is  not  paid  as  much  as  he  wouM 
have  received  for  like  service  under  the  contract,  then  he 
must  say  so,  or  be  content  with  nominal  damages  only. 

This  principle  was  thus  illustrated  in  Frazier  v.  Clark,  88 
Ky.  266:  "  If  A,  with  his  machine,  undertakes  to  thresh  the 
grain  of  B  on  a  named  day,  at  a  fixed  price  per  bushel,  and 
B  declines  to  permit  the  work  to  be  done,  it  does  not  follow, 
as  a  matter  of  law,  that  A  can  recover  the  contract  price,  less 
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the  costs  of  his  hands,  as  damages.  If  he  should  employ  his 
machine  in  threshing  a  like  quantity  of  grain  for  others  on 
the  same  day,  with  no  loss  of  time  or  inconvenience  by  rea- 
son of  B's  conduct,  the  injury  is  nominal  only."  And  be- 
cause there  was  no  allegation  in  the  petition  of  any  extra 
expense,  loss  of  time,  or  any  special  injury,  that  case  was  re- 
versed in  order  that  the  plaintiff,  if  he  desired,  might  amend 
his  petition  in  that  respect. 

In  this  case  the  appellee  brought  her  action  against  the 
appellant,  alleging  that  she  had  been  employed  by  the  latter 
for  one  year,  at  a  salary  of  three  thousand  five  hundred  dol- 
lars, in  the  capacity  of  modiste  and  dressmaker,  and,  after  serv- 
ing one  month  without  fault  on  her  part,  she  had  been  wrong- 
fully discharged,  thrown  out  of  employment,  left  without 
money  among  strangers,  and  greatly  injured  in  reputation  as 
&  dressmaker,  etc.  Her  discharge  was  admitted  by  the  an- 
swer, but  the  cause  of  it  was  attributed  to  the  plaintiflTs  in- 
competency. Upon  the  trial,  occurring  some  seven  months 
after  her  discharge,  she  was  awarded  two  thousand  two  hun- 
dred dollars,  the  verdict  of  the  jury  seeming  to  be  for  the 
amount  due  *®*  under  the  contract  up  to  that  time.  And, 
although  she  had  not  alleged  that  she  had  continued  out  of 
employment  or  had  sought  work,  she  was  allowed  to  testify 
to  that  effect  over  the  objection  of  the  appellant.  Upon  the 
principles  announced  this  was  clearly  erroneous.  If  it  was 
to  be  a  part  of  her  damages  that  she  remained  out  of  employ- 
ment after  seeking  it,  it  was  incumbent  on  her  to  allege  the 
fact,  and  if  because  she  brought  her  suit  before  the  expiration 
of  the  contemplated  term  of  service  she  could  not  fix  the 
•damage  or  loss  with  certainty,  this  was  a  burden  she  volun- 
tarily assumed  by  bringing  the  suit  when  she  did.  She  must 
lay  the  basis  as  best  she  may  upon  which  the  jury  may  as- 
sess her  damages.  It  would  be  an  approximation,  but  is 
permissible,  and  is  the  most  that  could  be  required  of  her, 
and  the  best  she  could  do  unless  she  waited  until  the  year 
was  out.  We  are  aware  that  some  of  the  text-writers  and 
the  courts  of  some  of  the  other  states  lay  down  a  different 
rule.  Thus,  in  Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep. 
285,  it  is  Paid:  *'  Prima  facie,  the  plaintiff  is  damaged  to  the 
extent  of  the  amount  stipulated  to  be  paid.  The  burden  of 
proof  is  on  the  defendant  to  show  either  that  the  plaintiff 
has  found  employment  elsewhere,  or  that  other  similar  em- 
ployment has  been  offered  and  declined,  or  at  least  that  such 
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employment  might  have  been  found.  I  do  not  think  that  the 
plaintiff  is  bound  to  show  affirmatively,  as  a  part  of  her  case, 
that  such  employment  was  sought  for  and  could  not  be 
found." 

Thus  the  measure  of  damages  is  the  same  everywhere.  It 
is  the  contract  price  less  what  the  discharged  employee  ha» 
earned,  or  might  by  reasonable  diligence  have  earned.  But 
the  rule  in  this  state  is  that  the  burden  is  on  the  plaintiff  to 
make  out  his  whole  case.  The  law  does  not  *®®  imply  loss 
of  time  and  employment  by  reason  of  tlie  discharge.  These 
things  are  not  necessarily  the  result  of  the  discharge,  and  are 
in  tlie  nature  of  special  damages,  and  must  be  pleaded.  It 
does  not  follow  necessarily  that  because  the  servant  is  thrown 
out  of  employment  by  his  wrongful  discharge  he  will  remain 
idle  for  the  term  he  had  intended  to  work.  The  law  implies 
no  such  result,  but  if  such  be  the  result  without  his  fault 
and  in  spite  of  reasonable  effort  to  find  work,  he  may  recover 
the  whole  contract  price,  provided  he  alleges  and  proves 
that  state  of  case.  Such  has  been  the  rule  in  this  state  since 
the  case  of  Whitnker  v.  Sandifer,  1  Duvall,  262:  See,  also, 
Chamberlin  v.  McCalister,  6  Dana,  358;  Frazier  v.  Clark,  88 
Ky.  266.  Mr.  Sutherland,  in  his  work  on  Damages,  volume  2, 
page  474,  recognizes  this  to  bo  the  rule  in  Kentucky,  saying: 
"In  some  states  it  is  held  that  the  plaintiff  must  show  the 
amount  of  his  loss  by  proving  his  diligence  to  get  other  em- 
ployment, and  what  he  has  been  able  to  realize."  He  refers 
to  cases  from  Mississippi,  Texas,  Arkansas,  Kentucky,  and 
Virginia.  The  case  of  Dufficy  v.  Brennan  (Sup.  Ct.,  Dec. 
1888),  10  Ky.  Law  Rep.  637,  is  also  directly  in  point. 

We  perceive  no  other  error  in  the  introduction  of  testi- 
mony or  in  its  exclusion.  The  instructions  are  correct.  On 
the  return  of  the  case  the  plaintiff,  if  she  desires,  may  amend 
her  petition,  as  in  its  present  form  it  does  not  support  a  judg* 
ment  for  other  than  nominal  damages. 

For  the  reasons  indicated  the  judgment  is  reversed. 

Master  and  Servant — Wrongful  Discharok  of  Skrvant— Mkasubb 
OF  Dahaqks. — Where  a  servant  has  been  discharged  without  suflScient  ex- 
cuse, before  the  expiration  of  hia  term  of  service,  frima  facie,  he  is  entitled 
to  recover  to  the  extent  of  his  wages  for  the  whole  terra.  He  is  bounds 
however,  to  use  reasonable  efforts  to  obtain  employment  elsewhere,  but  the 
burden  of  showing  that  he  might  have  fonnd  such  employment  elsewhere  i» 
upon  the  defendant:  Bmery  v.  Steckel,  126  Pa.  St.  171;  12  Am,  St.  Rep.  867, 
Md  note;  HinehcUfe  r.  Koontz,  121  Ind.  422;  16  Am.  St  Rep.  403,  and 


254   Parkland  Hills  B.  L.  W.  Co.  «.  Hawkins.    [Kentucky, 

note;  Cox  v.  Bearden,  84  Ga.  304;  20  Am.  St.  Rep.  359,  and  note;  King  ▼. 
Suiren,  44  Pa.  St.  99;  84  Am.  Dec.  419,  and  note;  Hunt  v.  Crane,  33  Mis*. 
€69;  69  Am.  Dec.  381,  and  note.  One  contracting  to  labor  for  a  specified 
time  at  an  agreed  price  uiay  recover  all  the  damages  he  has  suataiaed 
by  the  breach  of  the  contract  if  the  employer  discharges  him  without  justi- 
fiable cause,  before  the  expiration  of  the  specified  time:  Miller  v.  Ooddard, 
34  Me.  102;  56  Am.  Dec.  638.  The  measure  of  damages  in  an  action  by  an 
employee  for  wrongful  discharge  before  the  completion  of  his  term  of  ser- 
vice, brought  before  the  expiration  of  such  term,  is  not  the  contract  price 
for  the  full  term,  and  it  is  error  to  rule  that  it  is.  The  amount  of  damages 
in  such  an  action  is  a  question  for  the  jury:  Ream  v.  IVatkins,  27  Mo.  616; 
72  Am.  Dec.  283,  and  note.  See,  also,  the  extended  notes  to  Decamp  r. 
HetoUt,  43  Am.  Deo.  209,  and  James  v.  Allen  County,  58  Am.  Rep.  828. 


Parkland  Hills  Blue  Lick  Water  Company  v. 
Hawkins. 

[95  Kentucky,  502.] 

Trademarks. — Thk  Namb  of  a  Place  may  be  selected  and  protected  as  a 
trademark. 

Trademarks. — The  Natural  Product  of  a  Spring  may  be  the  subject  of 
the  protection  afforded  by  a  trademark. 

Trademarks.— Thk  Words  "Blub  Lick  Water"  may  be  used  as  a  trade, 
mark  to  designate  the  waters  of  a  spring,  and  if  so  used  the  own  rs  of 
the  waters  and  trademark  will  be  protected  from  the  use  by  a  rival  of 
the  same  words  to  designate  waters  wliich  are  not  a  product  of  such 
spring. 

O'Neal,  Phelps,  Pryor  &  Seligman,  for  the  appellant. 
John  ]V.  Barr,  Jr.,  for  the  appellees. 

•®*  Hazelriqq,  J.  The  appellees  are  the  lessees  of  the 
Lower  Blue  Lick  Springs  in  Nicholas  county,  and  since  1888 
have  been  engaged  in  handling  "  Blue  Lick  "  water,  a  pro- 
duct of  those  springs,  as  an  article  of  commerce. 

The  appellant  is  a  corporation  of  recent  creation,  which 
has  put  on  the  market  a  water  denominated  "Parkland 
Hills  Blue  Lick  Water,"  the  words  **  Blue  Lick  "  being  made 
the  most  prominent  part  of  the  various  advertising  mediums 
adopted.  This  water  is  obtained  from  an  **'  artesian  well 
near  Louisville,  Kentucky.  The  appellees  brought  this  action 
to  restrain  the  appellant  from  using  the  words  "  Blue  Lick  '* 
in  connection  with  the  name  of  its  water,  and,  the  relief  asked 
having  been  granted  by  the  court  below,  the  corporation  has 
appealed. 
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The  record  discloses  that  the  water  from  the  springs,  now 
under  the  control  of  the  appellees,  has  been  famous  under 
the  appellation  of  "  Blue  Lick  Water"  for  more  than  a  cen- 
tury. It  has  been  received  with  favor  throughout  the  United 
States  and  in  some  foreign  countries.  It  is  said  to  be  in- 
comparable as  an  alterative  and  aperient,  and  highly  valua- 
ble as  a  nervous  stimulant,  diaphoretic,  and  diurotdc. 

The  Blue  Licks,  the  upper  and  the  lower,  have  been  known 
eince  the  early  settlement  of  the  state — indeed,  years  before 
the  formation  of  the  state.  It  was  at  the  lower  springs  that, 
in  1782,  the  memorable  and  sanguinary  battle  occurred 
between  the  whites  and  the  Indians,  making  the  spot  his- 
torically renowned.  Buffalo  and  other  wild  animals  had 
well-beaten  "traces"  to  and  from  this  spring,  which  they 
frequented  to  lick  the  deposits  from  the  water;  hence  the 
first  name  was  "The  Licks."  The  commercial  value  of  the 
water  was  early  recognized,  and  years  ago  the  predecessors 
of  the  appellees  adopted  the  name  "  Blue  Lick  Water  "as 
their  trademark. 

The  trademark  of  the  appellees  consists  of  a  circular  in- 
scription of  the  words,  ''The  Celebrated  Blue  Lick  Water," 
in  large  letters  at  the  top  of  the  circle,  and  the  words,  "  From 
E.  C.  Hawkins  &  Co.,  sole  proprietors,  Blue  Lick  Springs, 
Ky.,"  in  smaller  letters  at  the  bottom  of  the  circle.  In  the 
center  is  the  erect  figure  of  a  Kentucky  pioneer,  with  his 
rifle  and  dog,  and  on  either  side  *•*  of  the  hunter  are  the 
words  and  figures,  "Daniel  Boone,  1782,  trademark." 

The  question  before  us  does  not  affect  the  owners  of  the 
upper  springs,  the  sole  question  being  whether  the  plain- 
tiffs are  to  be  protected  from  the  corporation  engaged  in  sell- 
ing the  artesian  water  as  "Blue  Lick  Water."  Of  this  we 
entertain  no  doubt.  A  trademark  may  be  a  name  adopted 
and  used  by  a  merchant  or  dealer  in  order  to  designate  the 
goods  that  he  sells  and  distinguish  them  from  those  sold  by 
another,  to  the  end  that  they  may  be  known  in  the  market 
as  his,  and  thus  enable  him  to  secure  such  profits  as  result 
from  the  celebrity  of  his  wares  or  his  reputation  for  superior 
skill,  industry,  or  enterprise  in  handling  the  article  put  on 
the  market.  Any  name  may  be  so  used  that  he  may  deem 
appropriate  as  designating  the  true  origin  or  ownership  of  the 
article  to  which  it  is  affixed,  though  he  may  not  appropriate 
a  name  indicative  of  the  quality  of  his  goods  which  others 
may  employ  with  equal  truth  for  the  same  purpose. 
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There  is  no  conceivable  reason  why  the  name  of  a  place 
may  not  be  selected  as  a  trademark,  or  the  natural  product 
of  a  spring  be  the  subject  of  the  protection  afforded  by  it. 
Thus,  in  Newman  v.  Alvord,  51  N.  Y.  189,  10  Am.  Rep.  588, 
the  plaintiffs  were  protected  in  the  use  of  the  word  "Akron," 
the  name  of  the  village  where  they  made  cement,  against 
those  who  were  making  "Akron"  cement  at  Syracuse.  So, 
in  Dunbar  v.  Glenn,  42  Wis.  118,  24  Am.  Rep.  395,  the  owner 
of  the  mineral  spring  "  Bethesda"  was  given  the  exclusive 
use  of  that  name  as  a  trademark  indicating  the  origin  or 
ownership  of  the  waters  therefrom,  and  it  was  said  the  law 
in  relation  to  trademark  applied  whether  the  vendible  com- 
modity be  natural  or  artificial,  for  otherwise  *•*  the  pur- 
chaser would  have  imposed  upon  him  an  article  that  he 
never  meant  to  buy,  and  the  owner  would  be  robbed  of  the 
fruits  of  the  reputation  that  he  lias  successfully  labored  to 
earn.  So,  also,  in  Congress  &  Empire  Spring  Co.  v.  High  Rock 
Congress  Spring  Co.^  45  N.  Y.  291,  6  Am.  Rep.  82,  it  was 
held  that  the  owner  of  a  particular  product  of  nature,  such 
as  mineral  water,  will  be  protected  in  the  exclusive  use  of  a 
name  given  to  it  and  employed  as  a  trademark.  The  word 
"Congress"  in  the  phrases  "Congress  Water"  and  "Con- 
gress Spring  Water"  was  held  to  be  a  legitimate  trademark. 

In  the  case  under  consideration  the  name  adopted  by  the 
appellees  and  their  predecessors  for  the  water  from  the  Blue 
Lick  Springs  indicated  the  origin  and  ownership  or  place  of 
the  product,  and  is  one  in  the  exclusive  use  of  which  the 
appellees  should  be  protected.  The  proof  discloses  a  scheme 
by  which,  when  the  thirsty  patron  of  certain  dealers  in  tiie 
city  of  Louisville  called  for  Blue  Lick  water,  meaning  gen- 
uine Blue  Lick,  which  was,  confessedly,  the  Nicholas  county 
product,  he  was  to  be  given  water  from  the  artesian  well  of 
the  appellant.  This  was  no  less  a  fraud  on  the  public  tl)an 
on  the  appellees.  The  purchaser  has  the  right  to  get  what 
he  seeks,  and  the  owner  is  entitled  to  the  profit  from  the  sale 
of  the  thing  sought. 

Judgment  affirmed.  

Tbadrharks— Us>  OF  Namb  of  Placb  as.— The  name  "Betheada,'* 
applied  to  a  mineral  spring  and  used  as  a  mark  upon  the  bottles  or  barrel* 
in  which  water  from  the  spring  is  sold,  is  entitled  to  protection  as  a  trade- 
mark: Dunbar  r.  Green,  42  Wis.  118;  24  Am.  Rep.  395.  The  word  "Con- 
gress"  in  the  phrases  "Congress  Water"  and  ••  Congress  Spring  Water"  is  a. 
legitimate  trademark:  Congrets  etc  Spring  Co.  r.  High  Rock  etc  Spring  Co.» 
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45  N.  Y.  291;  8  Am.  Rep.  82.  One  may  establish  his  right  to  a  trademark, 
in  the  name  of  a  place,  city,  or  town:  El  Moddlo  Cigar  etc.  Co.  v.  Oaio,  2JV- 
Fla.  886;  23  Am.  St.  Rep.  537.  A  distinction  should  be  made  between  thar 
use  of  a  geographical  name  indicating  a  particular  manufacture  of  a  certaiik- 
person  and  its  use  in  describing  a  natural  product  of  a  particular  locality. 
In  the  latter  case  it  will  be  protected  as  a  trademark:  Metcalfe  v.  Brand,  86' 
Ky.  331;  9  Am.  St.  Rep.  282.  The  mere  name  of  a  person  or  place  cannot, 
as  a  general  rule,  be  appropriated  as  a  trademark:  PraiCa  Appeal,  117  Pa. 
St.  401;  2  Am.  St.  Rep.  676.  A  loan  and  trust  company  cannot  exclusiveljr 
appropriate  the  state  name  and  geographical  word  "Nebraska"  as  a  trad» 
name  by  incorporating  under  the  name  "Nebraska  Loan  and  Trust  Com* 
pany,"  and  enjoin  others  in  the  same  business  from  using  the  same  name^ 
where  there  is  no  conflict  of  interest  or  opportunity  for  the  public  to  bo- 
deceived:  Nebraska  Loan  etc  Co.  v.  Nine,  27  Neb.  607;  20  Am.  St.  Rep.  686. 
The  term  "Moline"  in  "Moline  plow"  is  generic,  Moline  being  the  name  of 
the  place  where  the  plow  was  manufactured,  and  is  not  susceptible  of  exclu- 
sive use  as  a  trademark:  Candee  t.  Deere,  64  111.  439;  6  Am.  Rep.  125.  Se» 
further  on  this  subject  the  extended  not«  to  Partridge  ▼.  Menck,  47  Am.  Deo^ 
291. 
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[78  MabYLAND,  26.] 

A  JvDioiAL  Sale  will  be  Sf.t  Aside  and  Its  Confirmation  Rkhtsed 
at  the  instance  of  a  purchaser,  on  the  ground  that  the  court  by  which 
it  was  ordered  was  acting  beyond  its  jurisdiction. 

LVNATIOa. — A   COCHT  OF    EqDITY   HA3  NO  JoKISDICrnON   AT  THE  INSTANCE 

OF  THE  Relatives  of  a  lunatic  to  decree  a  sale  of  the  latter's  prop- 
erty  on  the  ground  that  he  is  incompetent  to  manage  it  and  will  b« 
benefited  by  its  sale. 

Lunacy  or  Mental  Unsoundnesw  does  not  Give  a  Court  of  Chan« 
OSRY  Jdrisdiction  Over  the  incompetent  until  after  the  inquisition  of 
a  jury  adjudging  him  to  be  non  compoa  mentis.  The  authority  to  di- 
rect  an  inquisition  to  be  taken  does  not  pertain  to  that  court  by  virtne 
of  its  general  judicial  functions,  but  was  derived  by  delegation  from 
the  crown,  and  was  vested  in  the  chancellor  and  not  in  the  court. 

Lunatics. — Anciently  the  Custody  of  the  persons  and  of  the  property  of 
idiots  and  lunatics,  or  at  least  of  those  holding  lands,  was  in  the  lord  of 
the  fee  and  not  in  the  crown. 

Lunatics. — The  Power  of  the  Committee  to  Deal  with  the  Estate 
of  a  Lunatic  was  at  common  law  restricted  to  the  preservation  of  the 
estate  and  the  application  of  the  rents  and  income  to  his  piroper  support 
and  maintenance,  to  the  exclusion  even  of  creditors,  if  necessary. 

Lunatics. — The  Sale  of  the  Property  of  a  Lunatic  can  be  Author- 
ized BY  a  Court  of  Chancery  Only  when  applied  to  by  a  regularly 
constituted  guardian,  committee,  or  trustee,  charged  with  the  duty  of 
maintaining  such  lunatic  and  protecting  and  managing  his  estate.  A 
mere  stranger  to  the  lunatic's  estate,  though  akin  to  him  by  blood,  cannot 
by  his  petition  give  the  court  jurisdiction,  and  an  order  of  sale  based  on 
such  petition  is  void,  and  a  purchaser  thereunder  is  under  no  obligation 
to  comply  with  his  bid. 

Richard  Bernard  and   William  A.  Fisher,  for  John  Hand, 
the  purchaser. 

E.  P.  Keech,  Jr.,  Archibald  H.  Taylor,  and  Alexander  H.  Rob- 
ertaonf  for  Minnie  Hamilton  and  others. 

(258) 
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'•  McSherry,  J.  The  question  to  be  decided  in  this  case 
arises  upon  an  appeal  from  an  order  overruling  exceptions 
to  the  ratification  of  a  sale  of  certain  leasehold  and  fee  simple 
property  situated  in  Baltimore  city.  The  sale  was  made 
under  a  decree  passed  by  the  circuit  court,  and  the  decree 
was  founded  upon  a  bill  filed  by  Minnie  Hamilton  "'  by  her 
husband  and  next  friend,  James  H.  Hamilton,  against  Au- 
gusta Traber.  The  bill  alleges  that  the  plaintiff  is  a  niece 
of  the  defendant;  that  the  defendant  is  possessed  of  the 
property  therein  referred  to;  that  she  is  about  sixty-five  years 
of  age,  and  is  physically  and  mentally  weak  and  infirm,  and 
is  in  a  state  of  childishness,  dotage,  and  imbecility,  and  is 
incapable  of  the  government  of  herself  and  the  management 
of  her  estate;  that  it  would  be  to  the  manifest  interest  and 
advantage  of  the  defendant  that  the  property  should  be  sold, 
and  the  encumbrances  of  taxes,  ground  rents,  etc.,  should  be 
paid  off,  and  the  balance  invested  for  her  interest  and  bene- 
fit, or  held  subject  to  the  order  and  jurisdiction  of  the  court. 
The  relief  prayed  was  that  a  decree  might  be  passed,  appoint- 
ing a  trustee  to  sell  the  property  and  to  pay  off  the  encum- 
brances, and  for  an  investment  of  the  balance;  and  there 
was  also  a  prayer  for  general  relief.  The  bill  was  sworn  to 
and  filed  on  April  21,  1892.  On  the  same  day  a  subpoena 
was  issued  for  the  defendant,  returnable  on  the  second  Mon- 
day of  the  following  May.  On  May  4th,  or  five  days  before 
the  return  day  of  the  subpoena  had  arrived,  an  order  was  passed 
upon  the  petition  of  the  plaintiff,  appointing  W.  R.  Brewer 
guardian  ad  litem  to  answer  for  the  defendant,  and  on  the 
the  same  day  the  guardian  ad  litem  filed  an  answer  in  the 
usual  form,  neither  admitting  nor  denying  the  averments  of 
the  bill,  and  immediately  thereupon  a  general  replication 
was  put  in,  and  an  order  was  passed,  granting  the  parties 
leave  to  take  testimony,  and  testimony  was  taken  in  behalf 
of  the  plaintiff  on  May  5th  and  9th.  On  the  Ist  of  June, 
1892,  a  decree  was  signed,  adjudging  the  defendant  incapable 
of  managing  her  estate  and  property,  by  reason  of  her  men- 
tal unsoundness,  declaring  that  it  would  be  to  her  interest 
and  advantage  to  have  the  property  sold,  and  appointing 
trustees  to  make  the  sale.  ***  Finally,  after  some  other  pro-  . 
ceedings  were  had  which  we  need  not  allude  to,  as  they  have 
no  bearing  on  the  matter  now  before  us,  a  sale  of  Augusta 
Traber's  property  was  made,  under  the  decree,  to  one  John 
Hand,  and  the  sale  was  duly  reported  to  the  court.     There- 
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upon  the  purchaser  filed  exceptions  to  the  ratification  of  the 
sale.  These  exceptions  all  assert  that  the  court  had  no  ju- 
risdiction to  decree  the  sale  upon  the  bill  filed.  After  a  hear- 
ing the  court  (Dennis,  J.,)  overruled  the  exceptions,  and 
finally  ratified  the  sale,  and  from  that  order  this  appeal  was 
taken. 

If  the  court  had  jurisdiction  to  pass  the  decree,  any  mere 
irregularity  in  the  proceeding  or  defect  in  the  proof  could  not 
be  availed  of  to  impeach  the  decree  collaterally.  This  has 
been  repeatedly  held  by  this  court.  But  if  the  court  was 
wholly  without  jurisdiction  to  decree  the  sale  of  the  property 
in  the  proceedings  then  before  it,  the  purchaser  may  success- 
fully rely  upon  that  want  of  jurisdiction  to  avoid  the  sale, 
because  the  decree  would,  in  such  a  case,  be  an  absolute 
nullity.  If  it  be  an  absolute  nullity  it  is  no  decree  at  all, 
and  can  never  be  treated  or  regarded  as  one.  At  the  very 
threshold  of  the  case,  then,  lies  the  inquiry:  Did  the  court 
below  have  jurisdiction,  as  the  case  was  presented,  to  pass  the 
decree  under  which  the  sale  was  made? 

Now,  the  bill  does  not  show  upon  its  face,  nor  does  the  evi- 
dence disclose,  that  the  plaintifi'  had  the  least  interest  in  the 
subject  matter  of  the  proceeding.  She  had  no  title  to,  or  lien 
on,  or  claim  against  the  property  of  the  defendant,  nor  had 
she  ever  been  clothed,  by  judicial  warrant  or  otherwise,  with 
the  slightest  authority  to  manage,  control,  or  interfere  with 
the  person  or  estate  of  Mrs.  Traber.  She  was  a  mere  volun- 
teer, who  asked  a  court  of  equity  to  decree  the  sale  of  an 
estate  belonging  to  some  one  else,  not  for  the  benefit  of  the 
plaintiff,  or  because  of  any  right  which  the  plaintiflf  had 
therein,  *•  but  solely  for  the  alleged  purpose  of  subserving 
the  interest  of  the  owner.  She  sought,  without  being  bene- 
ficially concerned  in  the  property  herself,  to  take  it  from  the 
possession,  and  out  of  the  ownership  of  the  defendant,  and 
to  have  it  sold,  upon  and  because  of  the  mere  allegations 
that  she  was  a  niece  of  the  owner,  and  that  the  latter  was 
mentally  incapable  of  managing  it.  To  such  a  bill  a  demur- 
rer would  have  been  successful:  Story's  Equity  Pleading, 
sees.  503,  728;  Sellman  v.  Sellman,  63  Md.  620;  and  that 
is  the  recognized  test  of  whether  the  court  had  jurisdiction 
or  not:  Tomlinson  v.  McKaig,  5  Gill,  256.  Of  course  we 
must  be  understood  as  dealing  with  the  bill  before  us,  and 
Dot  with  a  totally  different  or  dissimilar  case,  like,  for  in- 
stance, that  of  Rebecca  Owing'a  casif  1  Bland,  294,  where  the 
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interposition  of  the  court  is  asked  in  behalf  of  a  non  compoi 
mentis  for  the  protection,  and  not  for  the  sale,  of  the  latter*8 
property. 

But  apart  from  this  phase  of  the  jurisdictional  question, 
which  we  have  deemed  it  only  necessary  to  mention,  without 
fully  discussing,  there  is  another  and  more  important  aspect, 
which  we  now  proceed  to  examine. 

Lunacy  or  mental  unsoundness  did  not  give  the  English 
court  of  chancery  jurisdiction  over  the  person  or  estate  of  a 
lunatic  until  after  an  inquisition  of  a  jury,  adjudging  the 
person  to  be  a  non  compos  mentis  had  been  regularly  found. 
The  authority  directing  the  inquisition  to  be  taken  did  not 
pertain  to  that  court,  but  was  derived  by  delegation  from  the 
crown — it  was  a  portion  of  the  king's  executive  power  as 
parens  patriae,  and  did  not  belong  to  the  court  of  chancery 
by  virtue  of  its  inherent  and  general  judicial  functions.  This 
branch  of  the  regal  authority  was  delegated  to  the  chancellor, 
as  the  personal  representative  of  the  crown,  by  means  of  an 
official  instrument  called  the  "sign  manual,"  signed  by  the 
king's  own  signature,  and  sealed  with  '•  his  own  privy  seah 
and  was  exercised  by  the  chancellor  alone,  and  not  by  the 
court  of  chancery:  3  Pomeroy's  Equity  Jurisprudence,  sec. 
1311;  Eyre  v.  Countess  of  Shaftshury,  2  P.  Wms.  103;  Oxew 
den  V.  Lord  Compton,  2  Ves.  69;  Lysaght  v.  Royse,  2  Schoales 
&  L.  151;  In  re  Fitzgerald,  2  Schoales  &  L.  43.  Anciently,  in 
point  of  fact,  the  custody  of  the  persons  and  property  of  idiots 
and  lunatics,  or  at  least  of  those  who  held  lands,  was  not  in 
the  crown,  but  in  the  lord  of  the  fee.  The  statute  De  Prerog- 
ativa  Regis,  7  Edward  II.,  c.  9,  gave  to  the  king  the  custody 
of  idiots,  and  also  vected  in  him  the  profits  of  the  idiot's  lands 
during  his  life.  By  this  means  the  crown  acquired  a  bene- 
ficial interest  in  the  lands,  and,  as  a  special  warrant  from 
the  crown  is  in  all  cases  necessary  to  any  grant  of  its  interest, 
the  separate  commission  which  gave  the  lord  chancellor 
jurisdiction  over  the  persons  and  property  of  idiots  may  be 
referred  to  this  consideration.  With  respect  to  lunatics  the 
statute  of  17  Edward  II.,  c.  10,  enacted  that  the  king  should 
provide  that  their  lands  and  tenements  should  be  kept  with- 
out waste.  It  conferred  merely  a  power,  which  could  not  be 
considered  as  included  within  the  general  jurisdiction  ante- 
cedently conferred  on  the  court  of  chancery,  and  therefore  a 
separate  and  special  commission  became  necessary  for  the 
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delegation  of  this  new  power:  Story's  Equity  Jurisprudence, 
see.  1335. 

The  existence  of  this  vested  interest  in  the  crown  is  the 
reason  that  mere  lunacy  did  not  originate  the  jurisdiction  of 
the  court  of  chancery  over  the  persons  and  estates  of  idiots 
and  lunatics,  but  the  lunacy  had  first  to  be  inquired  of  by  a 
jury,  and  found  of  record  in  accordance  with  the  rule  of  law, 
wiierever  a  right  of  entry  is  alleged  in  the  crown. 

After  this  special  jurisdiction  conferred  by  the  "sign 
manual "  had  been  exercised  in  any  particular  case  by  ad- 
judging an  individual  to  be  a  lunatic,  and  by  appointing  a 
committee  of  his  person  and  property,  a  further  **  jurisdic- 
tion then  arose  in  the  court  of  chancery  to  supervise  and 
control  the  oflBcial  conduct  of  the  committee:  3  Pomeroy's 
Equity  Jurisprudence,  sec.  1311;  Ex  parte  Grimstone,  A  nib. 
707.  The  power  of  the  committee  to  deal  with  the  estate 
was,  at  common  law,  very  limited.  It  was  restricted  to  the 
preservation  of  the  estate,  and  to  the  application  of  the  rents 
and  income  to  the  proper  support  and  maintenance  of  the 
lunatic,  to  the  exclusion  even  of  creditors,  if  necessary:  Ex 
parte  Dikes,  8  Ves.  79;  Ex  parte  Hastinga,  14  Ves,  182.  But 
the  jurisdiction  of  the  court  of  chancery,  acquired  in  the 
manner  just  stated,  and  after  the  preliminary  finding  of  an 
inquisition,  did  not  include  authority  to  decree  the  sale  of 
the  lunatic's  real  estate  for  his  maintenance  and  support 
until  that  power  was  distinctly  conferred  by  acts  of  parlia- 
ment passed  some  time  after  the  American  revolution.  Thus 
the  act  of  43  George  III.,  c.  75,  entitled  "An  act  to  authorize 
the  sale  or  mortgage  of  the  estates  of  persons  found  lunatics 
by  inquisition  in  England  or  Ireland,  respectively,  etc.,"  and 
the  subsequent  act  of  11  George  IV.  and  1  William  IV.,  c.  65, 
sees.  27,  28,  29,  and  30,  were  passed  with  this  view.  But  these 
acts  presuppose,  before  the  chancellor  can  decree  a  sale,  that 
a  prior  adjudication  of  lunacy  has  been  made  by  a  jury. 

The  Maryland  court  of  chancery  did  not,  either  under  the 
proprietary  government  or  after  the  revolution,  possess  any 
greater  or  larger  powers  with  respect  to  lunatics  or  their  es- 
tates than  the  English  chancery  was  clothed  with  when  the 
colonies  separated  from  the  mother  country.  Statutes  passed 
after  Maryland  became  a  state  extended  the  authority  of  the 
chancellor;  and  to  them,  but  to  no  inherent  powers  of  the 
chancery  court,  must  resort  be  had  for  the  origin  of  the  juris- 
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diction  it  may  now  fcxorciee  to  decree  a  sale  of  a  lunatic'i 
estate  for  his  maintenance  and  support 

Among  the  first  acts  of  assembly  relating  to  the  conveyance 
of  real  estate  held  by  a  non  compos  mentis  was  '*  that  of  1773, 
chapter  7,  which  provided  that  where  any  infant  or  non  com- 
pos mentis  was  seised  of  any  land  in  trust,  or  by  way  of 
mortgage,  or  charged  with  the  payment  of  money  or  tobacco, 
or  bound  by  an  agreement  to  convey,  on  petition  of  the  per- 
son for  whom  the  infant  or  lunatic  shall  be  seised  in  trust,  or 
of  the  mortgagor,  or  the  person  entitled  to  the  money  or  to- 
bacco, or  of  the  person  entitled  to  specific  performance,  the 
chancellor,  after  hearing  all  the  parties,  shall  order  a  convey- 
ance. The  act  of  1785,  chapter  72,  section  6,  gave  to  the 
chancellor  full  power  and  authority  to  superintend,  direct, 
and  govern  the  affairs  and  concerns  of  persons  who  are  or 
may  be  idiots  or  lunatics,  both  as  to  the  care  of  their  persons 
and  the  management  of  their  estates.  The  same  section  em- 
powered the  chancellor,  upon  the  application  of  a  creditor  of 
the  lunatic,  if  satisfied  of  the  justice  of  the  claim,  and  that  it 
will  be  for  the  benefit  and  advantage  of  the  estate  of  the 
lunatic  to  discharge  the  debt  to  direct  a  sale  of  the  personal 
estate,  and  if  that  be  insufficient  then  to  order  a  sale  of  so 
much  of  the  real  estate  as  may  be  necessary.  The  act  of 
1833,  chapter  150,  section  1,  abrogated  so  much  of  this  sec- 
tion as  required  the  court  to  be  satisfied  that  the  sale  would 
be  conducive  to  the  interest  of  the  lunatic's  estate.  Section 
12  of  the  same  act  of  1785  provided  for  the  sale  of  lands 
where  infants  and  lunatics  havea  joint  interest  or  an  interest 
in  common  with  other  persons,  and  section  8  of  the  acts  of 
1794,  chapter  60,  made  provision  for  partition  of  lands  so  held. 
The  act  of  1790,  chapter  60,  section  2,  authorized  the  chan- 
cellor to  direct  the  sale  of  a  lunatic's  personal  property  if  it 
appeared  to  be  beneficial  to  convert  it  into  money,  and  to 
place  it  at  interest. 

None  of  this  legislation  had  reference  to  the  sale  of  a  luna- 
tic's property,  either  real  or  personal,  for  his  support.  Until 
the  passage  of  the  act  of  1800,  chapter  67,  the  court  of  chan- 
cery had,  neither  under  its  inherent  jurisdiction,  •■  as  de- 
rived from  the  English  chancery,  nor  under  any  colonial  or 
subsequent  act  of  assembly,  the  slightest  authority  to  decree 
a  sale  of  the  estate  of  a  non  compos  mentis  for  his  support. 
The  act  of  1800,  after  reciting  in  its  preamble  that  *'  wliereas 
by  law  the  chancellor  is  confined  in  making  provision  for  the 
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fiupport  of  idiots,  lunatics,  and  persons  non  compos  mentis  to 
the  annual  proceeds  of  the  estate;  and  whereas  it  appears 
reasonable  to  this  general  assembly  that  the  power  should  be 
increased,"  for  the  first  time  conferred  that  power.  At  the 
«ame  time  the  statute  expressly  declared  in  what  cases,  and 
in  what  cases  only,  that  power  should  be  exercised;  and  these 
were  "in  all  cases  where  trustees  shall  or  may  be  appointed 
under  the  authority  of  the  chancery  court  for  the  manage- 
■ment  of  the  estates  and  persons  of  lunatics."  This  legisla- 
tion now  codified  in  sections  96  and  98  of  article  16  of  the 
■code  is  still  restricted  in  its  application,  for  under  the  code 
the  proceeding  authorizing  such  a  sale  must  be  commenced 
-by  the  guardian,  committee,  or  trustee  of  the  non  compos 
mentis.  Section  98  provides  that  "the  court,  upon  the  appli- 
•cation  of  the  guardian,  committee,  or  trustee  of  any  person 
non  compos  mentis  may  decree  the  sale  of  any  real  or  personal 
property  to  which  such  non  compos  mentis  may  be  entitled, 
«nd  order  the  money  to  be  invested,"  etc.  This  is  the  legis- 
lation, and  the  only  legislation  under  which  the  courts  of 
•equity,  which  succeeded  the  court  of  chancery,  derive  their 
power  to  make  sale  of  a  lunatic's  estate,  either  for  the  pur- 
poses of  his  maintenance  and  support,  or  for  the  purpose  of 
effecting  a  change  of  investment.  All  the  other  statutes  codi- 
fied in  other  sections  of  article  16  of  the  code,  relating  to 
lunatics  and  their  property,  have  reference  to  sales  deemed 
necessary  for  other  reasons  than  those  just  named.  But  the 
power  to  sell  for  his  maintenance,  or  to  make  a  change  of 
investment,  can  only  be  exercised  when  invoked  by  the  •* 
,guardian,  committee,  or  trustee  of  the  non  compos  mentis,  for 
the  statute  is  explicit  in  declaring  that  the  application  must 
be  made  by  such  guardian,  committee,  or  trustee.  Neces- 
«arily,  then,  there  must  be,  prior  to  such  application,  a 
guardian,  committee,  or  trustee  in  existence,  properly  ap- 
pointed and  duly  qualified,  to  institute  the  appropriate  pro- 
ceedings. And  this  court  has  so  expressly  decided  in  Estate 
o/  Dorney,  59  Md.  70.  Before  a  person  can  be  permanently 
-divested  of  his  property,  merely  because  he  is  a  lunatic,  he 
must  first  be  formally  adjudged  non  compos  mentis;  and  even 
then  this  extraordinary  power  to  decree  a  sale  can  only  be 
•exerted  when  the  court  is  appealed  to  by  the  legally  consti- 
tuted guardian,  committee,  or  trustee  who  is  charged  with 
the  duty  of  suitably  mantaining  the  unfortunate,  and  pro- 
tecting and  managing  his  estate.     In  a  word,  his  status  as  a 


June,  1893.]  Hamilton  v.  Tbaber.  265 

lunatic  must  first  be  established  by  the  inquisition  of  a  jury, 
and  a  guardian  or  committee  of  his  person  and  estate  must 
then  be  appointed  according  to  law,  before  any  proceeding 
can  be  taken  by  any  one  to  procure  a  sale  of  his  estate  for  hia 
maintenance,  or  for  a  change  of  investment.  The  court's 
authority  to  decree  a  sale  of  the  estate  of  a  lunatic  for  hia 
support,  and  for  a  change  of  investment,  being  derived  solely 
from  the  statute  can  only  be  rightfully  exercised  when  in- 
voked by  the  only  person  who  is,  under  the  code,  permitted 
to  invoke  it.  A  mere  stranger  to  the  lunatic's  estate,  though 
akin  to  him  by  blood,  has  no  standing  in  court  for  such  a 
purpose.  Having  no  interest  in  the  lunatic's  estate  whilst 
the  lunatic  lives,  and  not  being  intrusted  with  the  custody 
and  control  of  his  property  by  any  proceeding  whatever,  he 
would  be  simply  a  volunteer,  and  his  bill  of  complaint  would 
be  wholly  ineflectual  to  give  the  court  jurisdiction  at  all.  It 
is  repugnant  to  the  plainest  dictates  of  natural  justice  that 
one  having  no  interest  in  or  claim  against  the  '*  estate  of 
another,  should  still  possess  the  right  to  procure  a  decree 
stripping  the  latter  of  the  ownership  of  his  property,  and 
simultaneously  adjudging  him  a  lunatic,  without  the  solemn 
inquisition  of  a  jury,  upon  a  mere  ex  parte  allegation,  and 
substantially  ex  parte  proof  of  the  owner's  mental  infirmity. 
For  such  a  proceeding  no  precedent  has  been  cited  or  can  bo 
found. 

The  bill  of  complaint  in  this  case  was  not  filed  by  a  cred- 
itor, nor  by  any  one  having  an  interest  in  or  lien  on  the  prop- 
erty decreed  to  be  sold;  and  as  Mrs.  Traber  has  never  been 
found,  by  an  inquisition,  to  be  non  compos  mentis,  and  as, 
under  our  statutes,  no  one  but  the  guardian,  committee,  or 
trustee  of  a  person  who  has  been  actually  found  by  a  jury  to 
be  a  lunatic,  can  make  application  to  a  court  of  equity  for  a 
decree  directing  the  sale  of  the  lunatic's  property  for  his  sup- 
port, or  to  efiect  a  reinvestment,  it  is  perfectly  obvious  that 
the  court  which  passed  the  decree  under  which  the  sale  now 
excepted  to  was  made,  was  entirely  without  jurisdiction,  and 
that  the  decree  is,  in  consequence,  a  pure  nullity,  and  not 
merely  the  result  of  an  irregularity.  This  being  so,  the  pur- 
chaser under  that  decree  can  get  no  title  at  all,  and  his  excep- 
tions to  the  ratification  of  the  sale  should  have,  therefore, 
been  sustained.  The  order  overruling  those  exceptions  and 
finally  ratifying  the  sale  will,  for  the  reason  that  the  court 
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was  without  jurisdiction  to  pass  the  decree  under  which  the 
sale  was  made,  be  reversed  with  costs. 

Order  reversed,  with  costs  in  this  court  and  in  the  court 
below.  

Judicial  Sales.— Right  of  Pcrchasbr  to  Sbt  Asids  ok  Aocoukt  o» 
iRREODLARiTr  IN  Prockedinqs:  See  the  exteuded  note  to  Watson  v.  Trem- 
ble, 29  Aui.  St.  Kep.  497. 

In3Anb  Persons— Power  of  Equity  to  Sell  Propeuty  of.— A  court 
of  equity  has  inherent  power  to  onler  a  sale  of  a  lunatic's  real  estate:  Dodge 
T.  Cole,  97  111,  338;  37  Am.  Rep.  111. 

Insane  Persons — Care  and  Cdstodt  of. — Exclusive  care  and  custody 
of  the  estates  of  idiots,  lunatics,  and  habitual  drunkards,  as  well  as  of 
their  persons,  is  rested  by  statute  in  the  court  of  chancery:  L'Amoreux  v. 
Crotby,  2  Paige,  422;  22  Am.  Dec  655. 


EoBiNsoN   V,  Hurst. 

[78  Makyland,  69.) 
OoNFLicrr  OF  Laws.— If  a  Policy  of  Insorancb  is  Applied  for  in  this 

State  by  a  resident  thereof,  and  the  corporation  issuing  the  policy  is  a 
resid'  iit  of^annther  state,  and  an  assignment  is  subsequently  made  by 
a  citizen  of  the  first-named  state,  any  controveray  afterward  arising 
between  the  assignee  and  the  heirs  or  personal  representatives  of  the 
assignor  will  be  controlled  by  the  laws  of  the  state  in  which  the  policy 
was  applied  for,  and  of  which  the  assignee  and  the  representatives  of 
the  assignor  are  residents,  rather  than  by  the  laws  of  the  state  whose 
corporation  issued  the  policy. 

Consideration.— A  Moral  Obligation  ia  sufficient  to  support  a  promise 
to  pay. 

Insurance,  Assignment  of.  Consideration  for. — One  who  procures  from 
a  member  of  a  partnership  a  loan  of  the  firm's  moneys  by  misrepresen* 
tation  is,  after  such  member  has  made  good  to  his  firm  the  loss  result* 
ing  to  the  firm,  under  a  moral  obligation  to  repay  him,  and  this  obligation 
will  support  an  assignment  of  the  policy  of  insurance  upon  his  life  made 
for  the  purpose  of  idemnifying  such  person  for  the  loss  he  had  thus  sns> 
tained. 

Insurance,  Assignment  of  When  Payable  to  Legal  Representatives. — 
A  policy  on  the  life  of  the  assured  payable  to  his  legal  representatives 
may  be  assigned  by  him  with  the  assent  of  the  insurers,  and  the  rights 
of  the  assignee  are  ]  ara  nount  to  the  claima  of  fihe  heir<i  or  personal  rep- 
resentatives of  the  assa  ed. 

John  M.  Carter  and  F.  A.  Thompson^  for  the  appellants. 

Edwin  Harvie  Smithy  for  the  appellee. 

••  Roberts,  J.     The  appeal  in  this  case  is  taken  from  a 
decree  of  the  circuit  court  of  Baltimore  city.     The  facts  dis- 
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closed  by  the  record  are  that  Albert  B.  Faulkner,  a  member 
of  the  firm  of  Bruff,  Maddux  &  Faulkner,  some  time  in  the 
month  of  January,  1885,  applied  to  the  appellee,  who  was  the 
senior  member  of  the  firm  of  Hurst,  Purnell  &  Co.,  for  a  loan 
of  two  thousand  dollars.  The  appellee  said  he  had  no  money 
to  loan,  but  that  he  would  loan  him  tlie  firm's  money  to  the 
amount  requested,  if  he  could  be  convinced  that  he  was  safe 
in  so  doing.  Faulkner  assured  him  of  the  solvency  of  his 
firm,  and  succeeded  in  obtaining  the  loan.  Within  thirty 
days  after  this  transaction  the  firm  of  Bruff,  Maddux  & 
Faulkner  assigned  for  the  benefit  of  creditors,  and  in  the 
April  following  effected  a  compromise  with  their  creditors, 
at  forty  cents  on  the  dollar.  The  appellee's  firm  •*  were 
subsequently  paid  forty  cents  in  the  dollar  of  their  claim, 
amounting  to  eight  hundred  dollars,  and  allowed  as  a  credit 
in  said  claim  the  sum  of  one  hundred  and  fifty  dollars  for 
account  of  the  storage  of  certain  merchandise  which  reduced 
the  indebtedness  of  Bruff,  Maddux  &  Faulkner,  to  the  sura 
of  one  thousand  and  forty-seven  dollars,  which  amount  the 
appellee  paid  to  his  firm.  From  a  careful  examination  of 
the  testimony  contained  in  the  record  we  think  there  can  be 
no  reasonable  doubt  that  Faulkner  was  fully  aware  of  the 
fact  that  the  appellee  had  treated  his  original  negotiation 
with  Faulkner  in  tlie  loan  of  two  thousand  dollars  as  a  per- 
sonal mutter,  in  which  he  allowed  his  confidence  in  Faulk- 
ner's integrity  to  control  his  conduct,  and  that  his  firm  ought 
not  to  be  the  loser  in  a  matter  which  was  a  personal  favor 
bestowed,  and  not  a  business  transaction  for  the  benefit  of 
his  firm.  Faulkner  was  undoubtedly  cognizant  of  these  facts 
and  of  the  fact  that  the  appellee  had  reimbursed  his  firm  the 
balance  due  it,  and  in  his  subsequent  dealings  with  the 
appellee  he  manifestly  considered  himself  as  occupying 
toward  the  appellee  the  same  relation  which  integrity  and 
honesty  had  imposed  upon  the  appellee  in  his  conduct 
toward  his  own  firm.  This,  we  think,  clearly  appears  from 
the  testimony  of  Mr.  Jones,  when  in  answer  to  the  third 
interrogatory  he  says:  *'  Well,  Mr.  Faulkner  told  me  on  sev- 
eral, many  occasions  subsequent  to  his  failure,  that  he  felt 
badly  mortified  owing  Mr.  Hurst  and  Mr.  Robinson  W.  Cator 
certain  moneys  which  he  had  borrowed  of  them,  and  that 
they  were  aggravated  with  him  that  he  should  have  bor- 
rowed that  money  when  he  was  on  the  verge  of  failing,  and 
that  they  had  so  expressed  themselves.     I  said  to  Mr.  Faulk- 
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ner  that  he  ought  to  do  something  for  these  gentlemen,  and 
either  he  suggested,  or  myself,  I  am  not  sure  which,  that  ho 
would  take  out  or  send  to  them  an  insurance  on  his  life  suf- 
ficient to  cover  the  debts;  this  conversation  was  •*  in  refer- 
ence to  both  Hurst  and  Cator,  so  that,  if  he  died,  they  would 
get  their  money;  and  he  told  me  of  several  parties  to  whom 
he  owed  money  that  if  he  lived  he  expected  to  pay  them, 
and  among  those  was  Hurst  and  Cator,  and  I  was  another 
one."  Further  on  Mr.  Jones,  in  answer  to  the  twelfth  inter- 
rogatory in  chief,  which  reads:  "  Do  you  know  on  what 
grounds  Mr.  Hurst  objected  to  signing  for  Hurst,  Purnell  & 
Company"?  A.  "  He  objected  on  the  grounds  that  the  money 
wliich  Mr.  Faulkner  owed  him  was  a  private,  confidential 
loan  upon  which  he  made  nothing,  and  which  he  said  Mr. 
Faulkner  must  return  him."  But,  if  any  doubts  remain,  the 
following  letter  ought  to  dissipate  the  same: 

"Phila.,  April  21st,  1886. 
*^Mr.  John  E.  Hurst,  Baltimore,  Md., 

"Dear  Sir:  Last  June  I  offered  to  transfer  to  you  a  policy 
of  insurance  on  my  life,  as  security  for  the  balance  of  the 
amount  due  you  by  B.  M.  &  F.,  but  you  said  you  preferred 
not  to  take  it  then,  because  Mr.  BruflF  had  agreed  to  pay  you 
the  balance  of  the  debt;  as  he  has  failed  to  carry  out  the 
compromise,  I  hand  you  herewith  the  policy,  viz..  Policy  No. 
33838  in  the  Mutual  Reserve  Fund  Life  Assn.,  of  N.  Y.,  for 
$1,500.00,  whicli  I  trust  you  will  accept  and  hold  as  the  best 
security  I  can  offer  you  now.  Please  acknowledge  receipt 
and  be  kind  enough  to  let  me  know  how  much  has  been  paid 
to  you. 

"I  enclose  assignment  of  the  policy  in  duplicate,  one  of 
which  I  think  has  to  go  to  the  Co.  in  N.  Y.,  and  if  these  are 
not  properly  drawn,  will  you  please  have  two  properly  drawn 
by  the  agent  in  Balto.,  and  forwarded  to  me,  and  I  will  exe- 
cute them  at  once.  Yours  respectfully, 

"  A.  B.  Faulkner." 

••  In  such  a  state  of  case  there  can  be  no  necessity  for  us 
to  trouble  ourselves  with  any  question  of  law,  as  it  is  purely 
a  question  of  fact.  The  appellee  considered  himself  a  cred- 
itor of  Faulkner,  and  Faulkner  admitted  that  he  was,  and  in 
seeking  to  discharge  the  debt  he  has  resorted  to  a  method 
which  in  no  manner  involved  the  firm  of  Bruff,  Maddux  & 
Faulkner,  or  detracted  from  the  assets  of  the  firm,  but  he 
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wagered  his  own  life  in  its  fulfillment,  and  he  had,  both  in 
law  and  morals,  a  perfect  right,  self-imposed  though  it  be,  to 
insure  his  life,  in  order  that  he  might  thereby  be  able  to  give 
indemnity  to  friends,  who  in  financial  straits  had  assisted 
him,  and  he  at  the  same  time  had  deceived.  It  was  not  only 
justice  to  his  friends,  but  in  the  highest  degree  honorable  to 
himself.  If  the  appellee  had  voluntarily  paid  for  Faulkner 
or  his  firm  a  sum  of  money,  for  which  he  was  under  no  legal 
obligation  to  pay,  and,  instead  of  insuring  his  life  for  the 
benefit  of  the  appellee,  he  had  executed  «i  mortgage  in  favor 
of  Hurst  on  certain  property  to  indemnify  him  against  loss, 
could  it  be  fairly  argued  that  the  appellee  was  not  entitled 
to  the  benefit  of  the  indemnity,  or  that  Faulkner  had  no  right 
to  comply  with  the  dictates  of  his  conscience  in  giving  the 
indemnity?  Acting  under  no  restraint,  but  freely  and  vol- 
untarily, he  transferred  the  policy  in  question  as  follows: 

"For  value  received,  I  do  hereby  assign,  transfer,  and  set 
over  unto  John  E.  Hurst,  of  Baltimore  city,  the  above-named 
certificate  of  membership,  and  all  sums  of  money,  interest, 
benefit,  and  advantage  whatsoever  now  due,  or  hereafter  to 
arise,  or  to  be  had  or  made  by  virtue  thereof,  to  have  and  to 
hold  unto  the  said  John  E.  Hurst. 

"  In  witness  thereof  I  hereunto  set  my  hand  and  seal,  this 
twenty-first  of  April,  one  thousand  eight  hundred  and  eighty- 
six.  Alfred  B.  Faulkner,     [l.  s.] 

*''  "  Executed  and  delivered  in  the  presence  of 

"James  D.  Carter." 

"The  'Mutual  Reserve  Fund  Life  Association  '  hereby  con- 
sent to  the  above  assigninent,  subject  to  the  conditions  of  the 
certificate.  J.  M.  Stevenson,  Asst.  Secretary. 

"  New  York,  May  5th,  1886." 

Our  attention  has  been  called  to  the  latter  part  of  the  sev- 
enth condition  of  the  certificate,  which  is  in  the  following 
words:  "An  insurable  interest  must  be  shown  by  all  claim- 
ants, at  time  of  claim  hereunder,  and  claims  by  any  creditor 
as  beneficiary  or  assignee  shall  not  exceed  the  amount  of  the 
actual  bona  fide  indebtedness  of  the  member  to  him,  together 
with  any  payment  made  to  the  association  under  this  certifi- 
cate by  such  creditor,  with  interest  at  six  per  cent,  and  this 
certificate  as  to  all  amounts  in  excess  thereof  shall  be  void." 
It  is  claimed  by  the  appellants,  but  we  think  erroneously, 
that  the  appellee  is  by  this  condition  required  to  show  that 
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he  is  a  bona  fide  creditor  of  the  assured.  If  the  controverBy 
here  was  between  the  appellee  and  the  association,  then  there 
might  be  some  force  in  the  argument,  as  the  condition  is  in- 
tended for  its  own  protection,  but,  in  this  case,  the  company 
is  no  longer  a  substantial  party,  having  filed  its  bill  of  inter- 
pleader, and  disclaimed  having  any  interest  whatever  in  the 
controversy,  and  declared  its  willingness  to  pay  the  avails  of 
the  policy  to  any  person  entitled  to  the  same,  and  having,  by 
order  of  the  court,  paid  the  same  into  the  registry  of  the  court, 
to  abide  the  determination  of  the  suit,  it  is  no  longer  inter- 
ested in  its  determination.  The  parties  controverting  on  this 
appeal  are  the  two  children  of  Mr.  Faulkner,  who  died  in 
June,  1891,  and  his  personal  representative,  George  W.  Rol)- 
inson,  ••*  and  they  seek  the  avails  of  said  policy,  on  the 
ground  already  stated,  and  they  also  plead  the  statute  of  lim- 
itations to  bar  any  right  of  action  wliich  the  appellee  has  set 
up.  Without  discussion  we  say  that  the  plea  of  limitations 
is  clearly  not  applicable  here,  as  Faulkner  has  repeatedly 
admitted  the  claim  and  regretted  the  n)anner  in  which  it  had 
veva  contracted,  and  declared  his  intention  to  do  all  in  hia 
power  to  liquidate  the  same,  and  for  the  purpose  of  extin- 
guishing it  made  the  assignment  of  said  policy  to  the  appel- 
lee. It  is  also  contended  by  the  appellants  that  the  policy 
issued  to  Faulkner  is  expressly  made  a  New  York  contract  by 
the  tenth  condition  therein,  and  we  must  therefore  look  to  the 
courts  of  that  state  for  an  authoritative  construction  of  its 
provisions,  and  we  are  referred  to  Supreme  Council  etc.  v. 
Green,  71  Md.  266;  17  Am.  St.  Rep.  527,  as  sustaining  this 
view.  That  case  does  not  affect  the  question  sought  to  be 
raised  here,  and  only  declares  the  rule  of  construction  long 
since  accepted,  that  where  a  statute  of  another  state  has  re- 
ceived judicial  interpretation  by  the  courts  of  sucli  state, 
declaring  its  meaning  and  effect,  the  construction  will  be 
adopted,  although  not  in  accordance  with  the  decisions  of 
other  states  upon  somewhat  similar  statutes.  This,  however, 
is  not  ijhe  question  now  under  consideration  here.  The  ap- 
plication for  the  policy  was  made  through  the  agent  of  said 
association  resident  at  Baltimore  city,  and  whilst  Faulkner 
was  a  resident  of  this  state,  and  at  the  time  of  the  assign- 
ment of  the  policy  both  the  assignor  and  assignee  thereof 
were  residents  of  the  state  of  Maryland,  where  this  controversy 
is  now  depending,  by  the  voluntary  application  of  the  associ- 
ation to  a  court  of  this  state,  for  the  exercise  of  its  powers. 
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We  are  called  upon  to  determine,  not  the  meaning  and  effect 
of  a  statute,  but  to  declare  the  legal  rights  of  the  respective 
parties  to  this  controversy,  which  in  noway  involves  the  con- 
struction of  any  statute  ®®  of  the  state  of  New  York.  It  ia 
not  reasonable  to  suppose  that  the  courts  of  this  state  will  in 
such  a  case  as  this  record  here  presents  seek  to  extend  the 
application  of  the  rule  just  referred  to,  and  adopt  as  con- 
trolling authority  the  decisions  of  the  courts  of  other  states 
when  at  variance  with  the  declared  law  of  this  state.  We 
are,  therefore,  to  ascertain  and  declare  the  legal  rigiits  of  the 
parties  to  this  action  arising  out  of  the  contract  of  insurance 
of  said  association,  and  in  so  doing  we  shall  be  controlled  by 
the  law  as  settled  by  the  decisions  of  this  court,  giving  at  the 
same  time  due  consideration  to  the  decisions  outside  of  the 
state.  It  is  claimed  that  the  avails  of  this  policy  cannot 
inure  to  the  appellee:  1.  Because  he  was  not  a  creditor  of 
said  Faulkner,  nor  of  his  firm;  2.  Because  the  policy  was 
payable  to  "  the  legal  representatives  of  Alfred  B.  Faulkner 
(self)  ";  3.  Because  he  took  no  interest  in  said  policy  in 
virtue  of  the  assignment  thereof. 

Some  consideration  has  already  been  given  to  the  first 
proposition,  but  we  may  add  that  this  court  has  never,  when 
called  upon,  hesitated  to  say  that  a  moral  obligation  is  a 
sufficient  consideration  to  support  a  promise  to  pay:  State  v. 
Reigart,  1  Gill,  26;  39  Am.  Dec.  628;  Ellicott  v.  Peterson,  4 
Md.  492;  Ingersoll  v.  Mn,  'in,  58  Md.  75;  42  Am.  Rep.  322; 
Drury  v.  Briscoe,  42  Md.  a 54. 

In  Hawhes  v.  Saunders,  Cowp.  290,  Lord  Mansfield  says: 
"  Wlien  a  man. is  under  a  moral  obligation,  which  no  court 
of  equity  can  enforce,  and  promises,  the  honesty  and  recti- 
tude of  the  thing  is  a  consideration."  Faulkner  obtained 
from  the  appellee  the  loan  of  two  thousand  dollars  by  false 
representations;  he  thereby  placed  himself  under  a  moral 
obligation  whicli  did  not  rest  upon  his  firm,  for  he  alone,  and 
not  his  copartners,  made  the  false  statements,  and  he  has  re- 
peatedly recognized  the  fact,  and  promised  to  make  good  his 
dereliction,  "*  which  he  did  as  far  as  he  reasonably  could, 
by  assigning  said  policy  to  the  appellee. 

The  second  and  third  propositions  necessarily  involve 
much  the  same  consideration,  and  may  properly  be  treated 
together. 

The  policy  declares  that  upon  the  death  of  the  insured 
there  shall  be  payable  "to  his  legal  representatives"  the  sum 
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of  fifteen  hundred  dollars,  and  the  appellant's  contention  is 
that  the  precise  form  of  policy  as  the  one  in  the  record  was 
passed  upon  by  the  court  of  appeals  of  New  York,  Giswold  v. 
Sawyer,  125  N.  Y.  411,  when  the  court  held  that  such  a  policy 
can  only  be  assigned  by  the  consent  of  the  beneficiaries 
named  therein,  and  that  the  term  "  legal  representatives,"  as 
employed  in  the  policy,  means  the  children  or  heirs  at  law 
of  the  deceased.  The  decision  in  this  case  reverses  8  N.  Y. 
Supp,  617,  and  Andrews  and  Gray,  JJ.,  dissent,  and  is  a 
case  where  the  aged  and  heavily  indebted  father  of  a  family, 
dependent  on  him  for  support,  takes  a  policy  of  insurance 
upon  his  life,  payable  to  his  "  legal  representatives."  The 
court  held  that  it  was  payable  to  his  wife  and  children,  as 
it  would  be  presumed  that  under  the  circumstances  the  in- 
sured intended  to  describe  them  by  that  terra,  rather  than 
his  "executors  or  administrators."  Now,  in  this  case,  if  we 
are  to  resort  to  inference  or  presumption  to  ascertain  what 
Faulkner's  intentions  were  in  taking  out  this  insurance  upon 
his  life,  and  to  what  uses  he  intended  to  apply  the  same,  it 
is  only  necessary  to  examine  the  testimony  in  the  record  to 
ascertain  that  his  sole  object  was  to  reimburse  the  appellee 
the  amount  which  he  had  paid.  But  this  policy  must  be 
considered  not  in  segregated  parts,  but  as  a  whole,  in  order 
that  a  proper  understanding  of  its  meaning  may  be  arrived  at. 
Whilst  the  words  "  legal  representatives"  have  a  well-recog- 
nized meaning  in  the  law,  and  ordinarily  signify  '*  execu- 
tors or  administrators,  and  they  will  always  be  given  this 
meaning,  unless  it  can  be  seen  that  they  were  used  in  a  dif- 
ferent sense.  If  the  holder  of  this  policy  was  intended  to  be 
an  exclusive  holder,  without  power  •£  assignment,  then  the 
provisions  contained  in  the  seventh  condition  of  its  policy, 
already  quoted,  should  have  been  omitted,  as  in  its  present 
terms  it  is  grossly  misleading.  Both  the  insured  and  the 
insurer  have  construed  this  contract  of  insurance  to  be 
assignable,  as  Faulkner  actually  assigned  all  his  interest 
therein  to  the  appellee,  and  the  insured  lias  indorsed  thereon 
its  assent  to  the  same. 

This  court  in  New  York  Ufe  Ins.  Co.  v.  Flack,  3  Md.  341,  56 
Aid.  Dec.  742,  has  passed  upon  this  question,  and  the  supreme 
•ourt  of  the  United  States,  in  New  York  Mut.  Life  Ins.  Co. 
T.  Armstrong,  117  U.  S.  591,  affirming  the  doctrine  of  the 
above  Maryland  case,  which  it  in  terms  approves,  says:  "  The 
term  'legal  representative'  is  not  necessarily  restricted  to 
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the  personal  representatives  of  one  deceased,  but  is  sufficient!/ 
broad  to  cover  all  persons  who,  with  respect  to  his  property ,h 
stand  in  his  place,  and  represent  his  interests,  whether  trans- 
ferred to  them  by  his  act  or  by  operation  of  law.  It  may 
in  this  case  include  assigns,  as  well  as  executors  and  admin- 
istrators": Lodge  v.  Weld^  139  Mass.  504;  PHce  v.  Strange^  6- 
Madd.  159. 

Other  questions  of  minor  importance,  but  in  no  sense  con- 
trolling the  determination  which  we  think  should  be  made  in 
this  case,  have  been  brought  to  our  attention,  but  we  forbear 
further  discussion,  as  we  entertain  no  doubt  as  to  the  correct- 
ness of  the  decree  passed  by  the  court  below,  which  must  b^ 
affirmed. 

Decree  affirmed.  , 

Contracts— Consideration — Moral  Obligation. — A  moral  obligatioik. 
to  pay  money  or  pei  form  a  duty  is  a  good  consideration  for  a  subsequent  ex* 
press  promise  to  do  so,  even  if  there  was  originally  no  legal  obligation  to 
perform:  Ferguson  v.  Harris,  39  S.  G.  323;  39  Am.  St.  Rep.  731,  and  ex- 
tended note. 

Insurance— Assignment  of  Lite  Policy  Payable  to  Kepresentativb» 
— Necessity  fok  Consent. — A  policy  issued  to  a  person  in  his  own  name^ 
payable  to  bis  representatives,  is  assignable  by  him,  with  e£feot  to  enable 
the  assignee,  on  the  death  of  the  insured,  to  recover  the  sum  named  in  tho  - 
policy,  whether  he  paid  a  full  consideration  therefor  or  not:  8t,  John  v. 
American  etc  Ins.  Co.,   13  N.  Y.  31;  64  Am.  Dec.  529.     See  the  extended  . 
notes  to  Cun-ier  v.  Continental  etc.  Ins.  Co.,  62  Am.  Kep.  143,  and  Richer  T»^ 
Charter  Oak  etc  Ins.  Co.,  38  Am.  ReQ.  292. 


Olmstead  v.  Baoh. 

[78  Makyland,  182.] 

A  Contract  or  Employment  is  Indivisible  if  it  is  to  employ  a  penoa  for 
one  year  and  to  pay  him  weekly  a  sum  named  therein,  and  bat  on»- 
action  can  be  sustained  for  its  breach. 

Jddomknt,  Merger  by. — If  a  Person  Employed  to  Work  for  a  Yeak. 
at  a  weekly  salary  is  wrongfully  discharged,  and  is  paid  all  the  salary- 
then  due  him,  and  afterward  sues  for  and  recovers  an  additional  sunt, 
equivalent  to  the  amount  of  one  week's  wages,  such  sum  must  be  re> 
garded  as  damages  recovered  for  a  breach  of  the  contract,  and  no  sub- 
quent  recovery  can  be  had  in  his  favor. 

Comtract  of  Employment. — For  the  Refusal  of  an  Employer  to  Per» 
MIT  His  Employee  to  Continue  in  the  performance  of  the  contract  of 
employment  the  latter  cannot  recover  damages,  though  he  remain* 
able  and  willing  to  render  his  services.  His  only  remedy  ia  by  a  8ingl» 
Am.  St.  Rep.,  Vol.  XLIV.— 18 
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action  to  recover  tbe  damages  snstained  hy  the  breach  oa  the  part  of 
the  employer  of  the  contract  of  employment. 
Thi  Measure  of  Damages  for  the  Refusal  or  an  Empi  oyer  to  Permit 
His  Employee  to  Perform  a  contract  of  employment  is  the  stipulated 
■alary,  less  the  amount  the  plaintiff  actually  earned,  or  might  by  due 
and  reasonable  diligence  have  earned  after  his  wrongful  dismissal. 

William  L.  Hodge  and  Charles  Marshall,  for  the  appellant. 

Frank  Gosnell  and  Thomas  M.  Lanahan,  for  the  appelleea. 

***  McSherry,  J.  The  declaration  in  this  case  alleges 
that  the  plaintiff  and  defendants  entered  into  a  written  con- 
tract, under  seal,  whereby  the  latter  agreed  to  pay  to  the 
former  a  salary  of  fifty  dollars  per  week,  payable  weekly,  as 
compensation  for  the  services  of  the  plaintiff  as  cutter  in  the 
business  of  the  defendants,  and  that  the  plaintiff  agreed,  in 
consideration  of  said  salary,  to  devote  his  time  and  attention 
to  the  business  of  the  defendants,  as  is  usual  in  conducting  a 
merchant  tailoring  business.  The  agreement  further  pro- 
vided that  the  contract  should  continue  in  full  force  for  one 
year  from  February  1,  1892,  to  February  1,  1893.  The  dec- 
laration also  avers  that  the  plaintiff  entered  into  the  service 
of  the  defendants  under  the  above  contract,  and  performed 
his  duty  thereunder  until  April  5,  1892,  when  the  defendants 
refused  to  permit  him  to  perform  his  part  of  said  contract, 
or  to  pay  him  the  salary  to  which  he  was  entitled  thereunder 
after  April  9,  1892.  It  further  alleges  that  the  plaintiff  has 
always  been  ready  and  willing  to  perform  his  part  of  the  con- 
tract, and  to  render  the  services  which  he  agreed  thereby  to 
perform,  and  has  always  held  himself  in  readiness,  and 
offered  to  perform  said  services  according  to  said  contract, 
but  that  the  defendants  have  refused  to  permit  him  to  per- 
form '**  the  contract  on  his  part,  and  have  refused,  and  still 
do  refuse,  to  pay  him  the  salary  of  fifty  dollars  a  week,  as 
therein  provided,  since  April  9,  1892.  It  concludes  with  a 
claim  by  the  plaintiff  "that  there  is  due  and  unpaid  to  him 
of  the  amount  payable-  to  him  under  said  contract  the  sura 
of  two  hundred  and  fifty  dollars,  being  the  amount  of  said 
weekly  salary  stipulated  to  be  paid  by  said  contract  to  the 
25th  of  May,  1892." 

Among  the  defenses  relied  on  the  defendants  pleaded  that 
on  April  5,  1892,  they  dismissed  the  plaintiff  from  their  ser- 
vice, and  at  the  same  time  paid  him  all  wages  or  salary  due 
to  him  under  the  contract  down  to  April  9th,  the  end  of  the 
week  terminating  four  days  after  his  dismissal;  that  nine 
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days  after  said  dismissal  the  plaintiff  brought  Buit  against 
the.  defendants  before  a  justice  of  the  peace  upon  the  iden- 
tical contract  and  cause  of  action  sued  on  in  the  case  at  bar, 
and  that  thereafter  the  plaintiff  recovered  judgment  in  that 
8uit  for  the  sura  of  fifty  dollars  and  costs,  which  judgment 
was  fully  paid  and  satisfied  by  the  defendants  before  the 
pending  action  was  brought.  To  this  plea  the  plaintiff  re- 
plied that  after  the  pretended  dismissal  of  him  by  the  de- 
fendants he,  notwithstanding  the  dismissal,  presented  and 
offered  himself  to  the  defendants  as  ready  and  willing  to 
perform  his  part  of  the  contract  set  forth  in  the  declaration, 
and  did  in  fact  continuously  so  offer  to  perform  the  same, 
and  that  the  suit  mentioned  in  said  plea  was  a  suit  for  his 
salary  for  one  week  under  said  contract.  This  replication 
was  demurred  to.  The  Baltimore  city  court  sustained  the 
demurrer,  and  entered  judgment  thereon  for  the  defendants. 
The  plaintiff  thereupon  took  this  appeal  from  that  judgment. 

It  is  apparent  from  this  outline  of  the  pleadings  that  the 
wages  or  salary  now  sought  to  be  recovered,  as  well  as  those 
sued  for  before  the  magistrate,  were  not  wages  **'  or  salary 
which  had  been  actually  earned,  but  were  wages  or  salary 
for  work  and  labor  that  the  plaintiff  was  ready  and  willing, 
but  had  not  been  allowed,  to  perform.  That  the  contract 
declared  on  was  broken  by  the  defendants  when  they  dis- 
missed the  plaintiff  is  conceded,  or  at  least  is  not  denied,  by 
the  pleadings.  For  that  breach  the  plaintiff  was  clearly  en- 
titled to  recover.  But  to  what  extent  and  how  often?  The 
answer  to  tijcse  inquiries  involves  at  the  very  outset  an  ex- 
ainination  of  the  scope  of  the  agreement  set  forth  in  the  dec- 
laration, as  to  whetlier  it  is  an  entire  or  divisible  one;  because 
if  it  be  entire  and  indivisible,  and  there  has  been  but  a  single 
breach,  but  one  action  can  be  brought  therefor. 

The  contract  is  one  of  hiring.  Under  it  the  plaintiff 
was  employed  as  a  cutter  at  fifty  dollars  per  week,  payable 
weekly,  and  it  was  expressly  provided  that  this  employment 
and  this  weeklypaynient  of  wages  should  continue  for  one  year. 
The  duration  of  the  employment  was  as  much  an  integral 
part  of  the  agreement  as  tiie  stipulation  relating  to  the  amount 
of  the  compensation,  and  the  stated  periods  for  its  payment. 
It  was  not  a  hiring  by  the  week,  payable  weekly,  because  it 
was  explicitly  declared  that  it  should  continue  for  a  year. 
It  was  not  fifty-two  separate  independent  contracts,  but  one 
indivisible   agreement,  covering  the  period  of  a  year,  and 
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making  provision  for  the  weekly  payment  of  wages.  The 
consideration  for  the  plaintifTs  undertaking  was  the  defeod- 
ant's  agreement  to  pay  him  fifty  dollars  a  week,  and  to  employ 
him  as  a  cutter  for  one  year.  The  latter  was  as  much  a  part 
of  the  consideration  promised  hira  for  entering  the  service  of 
the  defendants  as  the  former;  for  it  would  be  wholly  unreason- 
able to  assume,  as  any  other  construction  must,  that  it  was 
the  intention  of  the  parties  that  the  hiring  should  be  for  a 
week,  determinable  by  notice,  or  else  merely  a  hiring  at  will, 
as  it  undoubtedly  would  have  been  had  there  ***  been  no 
stipulation  as  to  its  duration:  McCullough  Iron  Co.  v.  Car- 
penter, 67  Md.  554.  The  good  sense  and  reasonableness  of 
the  particular  case  must  always  guide  and  govern  courts  in 
determining  whether  a  contract  is  divisible  or  entire:  Dugan 
V.  Anderson,  36  Md.  585;  11  Am.  Rep.  509;  Jones  v.  Dunn,  3 
Watts  &  S.  109;  Robinson  v.  Green,  3  Met.  159.  Whether  a 
contract  must  be  sued  on  as  an  entirety  or  is  divisible  and 
can  become  the  foundation  of  separate  suits  for  tlie  infraction 
of  independent  stipulations  depends  on  its  terms;  and  in  or- 
der to  arrive  at  a  correct  construction  due  regard  must  be 
had  to  the  intention  of  the  contracting  parties  as  revealed  by 
the  language  which  they  have  employed,  and  the  subject 
matter  to  which  it  has  reference:  Broumel  v.  Rayner,  68  Md. 
47;  Brewster  v.  Frazier,  32  Md.  308;  Brantly's  Law  of  Con- 
tract, 216. 

Obviously  the  appellant  expected  and  contracted  for  con- 
tinuous employment  for  a  year,  and  not  for  a  weekly  or  still 
more  precarious  hiring  at  will;  and  the  appellees  contem- 
plated securing  a  permanent  cutter  in  their  tailoring  business. 

Certainty  in  the  duration  of  the  employment,  as  well  as 
exemption  from  the  annoyance  incident  to  frequent  changes 
in  such  an  employee,  were  manifestly  within  the  contempla- 
tion of  both  of  the  parties  to  the  contract  when  it  was  entered 
into,  and  with  these  considerations  before  them  it  seems  to  us 
clear  that  the  appellant  never  supposed  himself  only  hired  by 
the  week  or  at  will,  and  equally  clear  that  the  appellees  never 
understood  that  their  employee  was  at  liberty  to  terminate 
the  engagement  upon  a  week's  notice.  The  hiring  was  for  a 
year,  and  the  wages  were  payable  in  weekly  installments  of 
fifty  dollars  each.  The  subsidiary  provision  as  to  the  pay- 
ment of  the  wages  each  week  does  not  split  up  the  contract 
into  as  many  agreements  as  there  were  payments  or  period* 
named  for  payments  to  be  made:  Norrington  y.  Wright,  115 


June,  1893.]  Olmstead  v.  Bach.  277 

U.  S.  188.     Nor  is  it  inconsistent  ***  with  a  yearly  hiring: 
Norton  V.  Cowell,  65  Md.  362;  57  Am.  Rep.  331;  Fawcett  v. 
Cash,  5  Barn.  &  Adol.  908;  for,  as  said  by  Lord  Kenyon  in 
King    v.    Inhabitants    of   Birdbrooke,    4    Term    Rep.    245: 
"  Whether  the  wages  are  to  be  paid  by  the  week  or  the  year 
can  make  no  alteration  in  the  duration  of  the  service  if  the 
contract  were  for  a  year."     The  contract  is,  then,  an  entire, 
and  not  a  divisible,  one.     In  does  not  consist  of  distinct  and 
independent  subjects  which  admit  of  being  separately  exe- 
cuted and  closed.     A  dismissal  during  the  year  was  conse- 
quently a  breach  of  the  contract  as  an  entirety,  and  furnished 
tlie  party  not  in  default  with  a  good  cause  of  action.     The 
contract  being   entire,  and   having  created   the  relation  of 
master  and  servant,  and  the  latter  having  been,  as  averred 
in  the  pleadings,  dismissed  before  the  expiration  of  the  term 
for  which  he  had  been  engaged,  what  redress  was  open  to 
him?     Obviously  but  one  remedy  for  the  recovery  of  the 
whole  damage  sustained  by  him.    In  Keedy  v.  Long,  71  Md. 
389,  this  court  said:  "A  servant  wrongfully  discharged  has 
only  two  remedies  open  to  him  at  law,  either  of  which  he  may 
pursue  immediately  on  his  discharge:    1.  He  may  treat  the 
contract  as  continuing,  and  bring  a  special  action  against  the 
master  for  breaking  it  by  discharging  him;  and  this  remedy 
he  may  pursue  whether  his  wages  are  paid  up  to  the  time  of 
his   discharge  or  not;  or  2.  If  his  wages  are   not  paid  up 
to  the  time  of  his  discharge  he  may  treat  the  contract  of 
hiring  as  rescinded,  and  sue  his  master  on  a  quantum  meruit 
for  the  services  he  has  actually  rendered.     These  two  alter- 
native remedies  are  the  only  ones  open  to  him:   Mayne  on 
Damages,  159.     Upon  a  quantum  meruit  he  can  only  recover 
for  the  services  actually  rendered:  Archard  v.  Hornor,S  Car. 
&  P.  349;  Smith  v.  Hayward,  7  Ad.  &  El.  544.     In  an  action 
for  damages  for  a  breach  of  the  contract  he  will  be  entitled 
to  recover  the  actual  damages  he  has  sustained,  in  addition 
to  the  wages  earned;  and  in  case  he  has  •**  by  diligence 
been  unable  to  secure  other  employment  during  the  entire 
term,  he  can  recover  the  entire  wages,  less  the  amount  he  has 
actually  earned  during  the  interim,  or  the  amount  he  might 
have  earned  by  tiie  exercise  of  proper  diligence  in  seeking  for 
employment  in  the  same  or  similar  business:  Wood's  Master 
and  Servant,  249;  Mayne  on  Damages,  158;  Elderton  v.  Em- 
mens,  6  Com.  B.  160;  Goodman  v.  Pocock,  15  Q.  B.  576";  Jaffray 
V.  King,  34  Md.  217. 


278  Olmstead  v.  Bach.  [Maryland, 

In  the  case  at  bar  the  pleadings  show  that  all  wages 
earned  by  the  appellant  had  been  paid  to  him  in  full  up  to 
the  end  of  the  week  during  which  he  was  dismissed.  When 
he  brought  suit  before  the  justice  of  the  peace  he  had  earned 
no  wages  which  had  not  been  paid  him,  for  he  had  rendered 
no  services  after  his  dismissal.  He  was  therefore  at  that 
time  in  no  position  to  sue  upon  a  quantum  meruit  for  the 
value  of  services  actually  performed;  and  he  could  only  re- 
cover in  that  suit  damages  for  a  breach  of  the  entire  contract, 
unless  the  contract  was  divisible  into  fifty-two  independent 
agreements,  each  capable  of  being  separately  executed  and 
closed.  His  wages  having  been  paid  in  full  up  to  the  time 
of  his  dismissal,  he  had  no  option  as  to  the  remedies  which 
he  might  pursue.  He  was  confined  to  an  action  for  the  re- 
covery of  damages  which  he  had  sustained  by  a  breach  of  the 
contract,  because  successive  actions  instituted  for  the  recovery 
of  fractions  of  the  same  aggregate  damages  cannot  be  sup- 
ported. His  suit  before  the  magistrate  was,  whatever  it  pur- 
ported to  be,  a  suit  for  the  breach  of  the  contract  of  hiring. 
It  could  have  been  for  nothing  else,  except  for  services  never 
rendered,  the  value  of  which  was  measured  by  the  price 
agreed  to  be  paid  for  them  when  actually  performed.  There 
was  but  one  dismissal  and  but  one  breach,  and  the  plaintiff 
could  not  split  up  his  cause  of  action,  recovering  a  part  of  his 
damages  in  one  suit  and  the  remainder  **'  afterward  ii> 
other  suits  for  that  single  breach.  "It  is  an  ancient  and 
familiar  rule  of  law  that  only  one  action  can  be  main- 
tained for  the  breach  of  an  entire  contract,  and  the  judgment 
obtained  by  the  plaintiff  in  one  suit  may  be  pleaded  in  bar 
of  any  second  proceeding:  Sedgwick  on  Damages,  224"; 
Dugan  v.  Anderson,  36  Md.  584;  11  Am.  Rep.  509.  It  was 
the  appellant's  plain  duty  to  include  all  that  belonged  to  that 
cause  of  action — that  one  breach — in  the  first  suit,  so  that 
one  proceeding  and  one  recovery  should  settle  the  rights  of 
the  parties.  It  would  he  at  his  own  risk  and  peril  if  he  neg- 
ligently or  ignorantly  omitted  a  part  of  what  n)ight  properly 
have  been  embraced  in  the  cause  of  action  in  the  first  suit. 
Or,  as  expressed  by  Lord  Campbell  in  Clossman  v.  Lacoste,  28 
Eng.  L.  &  Eq.  140,  "if  the  contract  is  entirely  broken,  and 
the  relation  of  employer  and  employed  put  an  end  to,  I  agree 
that  the  party  suing  ought  to  allege  in  his  declaration  the 
whole  gravamen  that  he  suffers  by  such  breach  of  contract, 
and  that  he  may  recover  therein  all  the  damages  that  may 
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ensue  to  him  in  consequence.  Again,  as  clearly  put  by  the 
supreme  court  of  Ohio  in  James  v.  Allen  County^  44  Ohio  St. 
226,  58  Am.  Rep.  821:  "As  a  result  of  the  authorities,  as  well 
as  upon  principle,  we  are  satisfied  that  in  such  a  contract  as 
tlie  one  in  tlie  case  at  bar,  where  the  employee  is  wrongfully 
dismissed,  but  all  wages  actually  earned  up  to  that  time  are 
paid,  the  only  action  the  employee  has,  whetiier  he  brings  it 
at  once  or  waits  until  the  entire  period  of  time  has  expired, 
is  an  action  for  damages  for  the  breach  of  the  contract;  and 
the  measure  of  damages  will  be  the  loss  or  injury  occa- 
sioned by  that  breach,  and  one  recovery  upon  such  claim, 
whether  the  damages  be  denominated  loss  of  wages  or  dam- 
ages for  breach,  is  a  bar  to  a  future  recovery":  Wood's  Mas- 
ter and  Servant,  246. 

It  is  to  be  observed  that  the  case  at  bar  is  distinguishable 
from  a  class  of  cases  alluded  to  in  Clossman  v,  ****  Lacoste, 
28  Eng.  L.  &  Eq.  140,  where,  there  having  been  no  dismissal 
of  the  servant,  the  only  breach  of  the  contract  consisted  in 
the  failure  of  the  master  to  pay  when  due  the  wages  or 
installments  of  wages  actually  earned.  In  those  instances 
the  contract  not  having  been  broken  by  the  dismissal  of  the 
servant,  and  he  not  having  been  prevented  from  performing 
his  work,  and  the  relation  of  master  and  servant  still  con- 
tinuing, an  action  on  the  contract  could  be  maintained  to 
recover  the  salary  or  wages  due  for  a  past  stated  period: 
Keedy  v.  Long,  71  Md.  392.  But  a  dismissal  of  the  servant, 
or  differently  stating  the  same  thing,  a  refusal  to  allow  him 
to  continue  to  work,  whilst  not  a  rescission  of  the  contract,  is 
a  breach  of  it  that  will  authorize  a  recovery  of  damages  for 
the  whole  injury  which  the  servant  may  have  sustained. 
And  such  a  suit  may  be  instituted  though  the  time  for  the 
completion  of  the  service  has  not  elapsed:  Keedy  v.  Long^  71 
Md.  389.  This  conclusion  does  not  involve  an  application  or 
adoption  of  the  principles  laid  down  in  Hochsier  v.  De  TMtoui\ 
20  Eng.  L.  &  Eq.  157.  The  law  of  the  case  just  cited  relates 
to  cases  where  there  is  a  precontract  for  future  services,  or 
the  performance  of  some  act  or  duty  at  a  future  period,  and 
where  performance  cannot  be  commenced,  and  was  not  by 
the  contract  contemplated,  until  that  period  arrives,  and 
where  the  promisor  prior  to  that  time  announces  his  inten- 
tion not  to  abide  by  the  contract.  But  that  is  not  this  case, 
where  performance  had  been  commenced,  and  the  plaintiff 
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yf&B  prevented  by  the  defendants  frona  further  executing  the 
contract. 

But  it  is  insisted  the  pending  suit  is  not  for  damages  for  dis- 
^nissing  the  plaintiff,  but  that  it  is  an  action  on  the  contract  to 
recover  the  plaintiffs  salary  for  the  five  weeks  following  the 
one  for  which  a  recovery  had  been  had  before  the  justice  of 
the  peace.  And  the  right  to  recover  this  salary  as  salary,  and 
jiot  as  damages  for  a  breach  of  the  contract,  is  based  upon  the 
plaintiffs  readiness  ***  and  willingness  to  perform  his  work, 
And  not  upon  his  actual  performance  of  it.  In  other  words,  he 
«eek8  to  recover  installments  of  salary  for  work  which  he  never 
performed,  and  to  recover  them  merely  because  he  was  willing 
4,0  perform  it  but  was  prevented  from  doing  so.  As  thus  pre- 
sented, under  a  contract  that  is  indivisible,  and  which  covers 
■a.  hiring  for  a  whole  year  at  a  salary  payable  in  weekly  in- 
etallments,  it  is  a  claim  to  recover  for  constructive  services. 
Had  the  action  been  indebitatus  assuvipsit  it  is  conceded  the 
doctrine  of  constructive  service  would  be  involved,  but  as  the 
€uit  is  on  an  express  contract  prescribing  the  amount  of  each 
installment  of  the  compensation,  it  is  urged  that  the  defend- 
ants  are  liable  for  the  stipulated  price  of  the  services  the 
|)laintiff  agreed  to  perform,  but  never  did  perform,  and  that 
they  are  liable  because  the  plaintiflF  was  not  permitted  to 
perform  them,  though  ready  and  willing  to  do  so.  In  both 
indebitatus  assumpsit  and  in  an  action  on  an  express  contract 
to  recover  wages  for  services  which  have  not  been  performed, 
3.  recovery  is  sought  for  the  amount  that  the  plaintifif  would 
liave  been  entitled  to  recover  had  the  services  in  fact  been 
Tendered;  and  such  recovery  is  sought,  not  because  the  ser- 
vices have  been  rendered,  but  because  the  plaintifif  was  ready 
^nd  willing  to  render  them  and  the  defendant  prevented  him. 
In  both  instances,  therefore,  the  readiness  of  the  plaintiflF  to 
perform,  and  tlie  refusal  of  the  defendant  to  allow  a  perform- 
ance, constitute,  when  unearned  wages  are  sued  for,  the 
ground  of  the  actions,  though  the  forms  and  the  allegations 
of  the  pleadings  are  widely  different.  That  which  is  sought 
to  be  recovered  ki  both  cases  is  the  same  thing,  viz ,  wages 
-as  wages,  though  in  the  one  case  it  is  under  the  allegation 
of  work  and  labor  done,  wliich  allegation  is  attempted  to  be 
48upported  by  the  proof  of  a  readiness  and  willingness  to  per- 
form; and  in  the  otlier  it  is  under  an  allegation  of  a  refusal 
to  allow  that  work  **®  to  be  done  which  the  plaintiff  had 
Agreed  to  do,  and  continues  ready  and  willing  to  do.    Salary 
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as  salary,  defiintively  fixed  and  agreed  to,  and  not  a  sum  of 
money  as  unliquidated  damages  for  a  broken  contract  of 
hiring,  is  what  is  sued  for  under  the  declaration  in  the  case 
at  bar.  It  is  a  suit  to  recover  wages  though  no  services  have 
been  rendered  at  all,  and,  if  maintainable  in  that  form, 
would  preclude  the  defendants  from  showing  by  evidence 
that  the  plaintiff  could  have  secured  other  similar  employ- 
ment during  the  time  covered  by  the  contract;  because  if 
wages,  distinctively  as  wages,  can  be  recovered  under  such 
conditions  instead  of  damages  for  a  wrongful  discharge  or 
dismissal,  they  must  be  recovered  as  specific,  ascertained 
debts,  the  amount  of  which  is  fixed  by  the  contract,  and  is 
in  no  way  subject  to  abatement  by  circumstances  which 
would  reduce  the  damages  in  a  suit  founded  on  a  refusal  by 
the  defendant  to  allow  the  plaintiflF  to  perform  his  part  of  an 
indivisible  contract  of  hiring.  In  other  words,  if  under  such 
a  contract  the  plaintiff  is  entitled  to  recover  wages  as  wages 
upon  a  mere  offer  to  perform,  he  must  be  entitled  to  recover 
just  precisely  the  wages  named  in  the  contract,  even  though 
he  might  have  obtained  other  work  of  the  same  kind  at  the 
same  price  during  the  period  for  ^Yhich  he  claims  his  wages 
under  the  contract.  This  would  be  recovering  for  construct- 
ive services.  That  doctrine  has  been  altogether  repudiated 
both  in  England  and  in  this  country:  Keedy  v.  Long,  71  Md. 
389.  "The  doctrine  of  constructive  service  has  in  England, 
where  it  had  its  origin,  been  repudiated,  and  the  law  there 
established  that  a  servant  wrongfully  discharged  has  not  an 
action  for  wages,  unless  something  is  due  for  past  services 
actually  rendered;  and  as  to  any  other  claim  on  the  contract 
it  is  for  the  breach  of  it,  and  for  his  damages  resulting  there- 
from, being  the  ordinary  action  for  damages,  and  not  the 
common-law  action  of  indebitatus  assumpsit^':  James  v.  Allen 
County,  44  Ohio.  St.  226;  58  Am.  Rep.  821;  »*»  Howard  v. 
Daly,  61  N.  Y.  362;  19  Am.  Rep.  285,  where  Gandell  v.  Pon- 
tigny,  4  Camp.  375;  Thompson  v.  Woods,  1  Hilt.  96,  and  the 
cases  in  Alabama,  Mississippi,  and  Wisconsin  are  distinctly 
disaffirmed,  and  the  doctrine  of  constructive  service  declared 
to  be  "so  opposed  lo  principle,  so  clearly  hostile  to  the  great 
mass  of  authorities  ....  that "  it  could  not  be  accepted. 

We  hold,  then,  that  the  contract  declared  on  is  entire  and 
indivisible.  That  for  the  breacli  of  it  by  the  defendants  in 
discharging  the  plaintiff  before  the  expiration  of  the  year,  or 
in  refusing  to  allow  him  to  work,  a  right  of  action  arose,  not 
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for  unearned  wages  or  salary  as  such,  but  for  damages  for  a 
breach  of  the  contract,  the  measure  of  which  damages  would 
be  the  stipulated  salary  for  the  stipulated  period  of  one  year, 
less  the  amount  the  plaintiff  actually  earned  or  might  by 
due  and  reasonable  diligence  have  earned  after  his  dismissal: 
Jaffray  v.  King,  34  Md.  223.  That  as  there  was  but  one 
breach,  but  one  action  could  be  maintained  therefor.  That 
having  recovered  before  the  magistrate  in  a  suit  founded  on 
that  breach — for  he  could  have  lawfully  recovered  upon  no 
other  theory — he  is  barred,  upon  the  satisfaction  of  that 
judgment,  from  again  suing  on  the  same  contract,  because  he 
could  have  recovered  in  one  action  all  the  damages  he  sus- 
tained, including  that  for  which  he  now  sues.  And  that,  ii 
the  pending  action  be  treated  as  a  suit  to  recover  for  in- 
stallments of  salary  under  the  contract,  no  services  having 
been  rendered  by  him,  it  must  fail,  because  the  services  were 
never  rendered,  but  were  constructive.  The  plaintiflF  elected 
to  sue  before  a  justice  of  the  peace  for  a  portion  of  the  amount 
he  might  have  recovered  had  he  claimed  more  and  sued  in  a 
different  forum,  and  he  must  abide  the  result  of  that  election. 
He  is  not  at  liberty  to  split  up  his  cause  of  action  into  frag- 
mejits  and  successively  sue  for  each  when  there  has  been  but 
one  breach  of  an  entire  and  indivisible  contract. 

*"  As  we  agree  with  the  court  below,  its  judgment  will 
be  aflBrmed. 

Judgment  affirmed,  with  costs  in  both  courts. 

Master  and  Servant. —  Measure  ot  Dama.oes  for  WRONOFut  Di3- 
dTARGE  OF  Servants:  See  John  C.  Lewis  Co.  v.  Scott,  95  Ky.  484,  ante,  p. 
251,  and  note,  with  the  cases  collected;  also  note  to  Mots  v.  Decatur  Land 
etc  Co.,  30  Am.  St.  Rep.  57. 

Master  and  Servant— Entire  Contract. — A  hiring  for  a  year  with 
monthly  paymeats  of  wages  is  an  entire  contract:  Seay  v.  Palmer,  51  N.  J.  L. 
133.  If  one  is  employed,  to  be  paid  by  the  month  a  designated  price,  this 
eonstitntes  an  entire  contract  by  the  month,  which  the  employer  cannot 
terminate  at  will:  Mots  v.  Decatur  Land  etc  Co.,  93  Ala.  269;  30  Am.  St. 
Bep.  65,  and  note. 
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Barriok  V.  Horner. 

[78  Mi3TLAND,  253.] 

MoBTGAOS. — A  Power  of  Sale  in  a  MoRTOAaB  Contbrred  o:t  the  Mort- 
GAOBB  IS  A  Power  Couflkd  with  an  Interest,  and  passes  to  the 
executors,  admiDistrators,  and  assigns,  and  is  not  lost  by  the  death 
or  insanity  of  the  mortgagor. 

Mortgage.— A  Power  of  Sale  in  a  Mortgage  Conferred  on  a  Third 
Person  having  no  interest  in  the  estate  is  a  collateral  power,  and  can 
be  executed  only  by  the  person  named.  Upon  his  death,  though  he 
has  in  the  mean  time  become  the  assiguee  of  the  mortgage,  the  power 
of  sale  terminates. 

Mortgage. — A  Power  ot  Sale  in  a  Mortgaob  Authorizing  a  Persok 
Named  Therein,  Other  than  the  Mortgageb,  his  heirs,  executors, 
administrators,  and  assigns,  to  sell  the  mortgaged  premises,  does  not 
Test  upon  the  death  of  such  person  in  his  heirs,  executors,  or  adminis* 
trators  under  a  statute  declaring  that  in  all  mortgages  there  may  be 
introduced  a  clause  authorizing  the  mortgagee,  or  any  person  named 
therein,  to  sell  the  mortgaged  premises. 

A  Judgment  of  a  Court  of  Competent  Jurisdiction  is  Conclusivb  as 
against  parties  and  privies  on  all  questions  adjudicated  by  it. 

Res  Judicata. — A  Decree  Determining  that  the  mortgage  debt  has  not 
been  paid,  and  that  the  executors  of  a  certain  decedent  have  power  to 
make  the  sale  authorized  by  the  mortgage,  is  conclusive  of  the  exist- 
ence of  such  power  in  such  executors. 

Res  Judicata. — When  a  Court  has  Jurisdiction  It  has  the  Right 
TO  Settle  Every  Question  which  occurs  in  the  cause,  and,  whether 
its  decision  be  correct  or  not,  its  judgment,  until  reversed,  is  regarded 
as  binding  in  every  court. 

Richard  M.  Venable,  for  the  appellants. 

William  H.  Thomas^  for  the  appellee. 

***  Page,  J.  1.  The  questions  involved  in  this  case  aris© 
upon  exceptions  filed  by  the  representatives  of  John  W.  Bar- 
rick,  deceased,  to  a  sale  made  by  Albert  N.  Horner,  sol» 
executor  of  Alexander  H.  Horner,  under  a  power  contained 
***  in  a  mortgage  from  the  said  Barrick  to  William  Brosius. 
The  mortgage  was  executed  on  the  twenty-eighth  day  of 
March,  1873,  to  secure  an  indebtedness  from  the  former  to 
the  latter.  It  contained  the  following  power:  "In  trtist^ 
and  the  said  Alexander  H.  Horner,  his  heirs,  executors,  and 
administrators  and  assigns,  or  Frank  H.  Horner,  their  duly 
constituted  attorney  or  agent,  are  hereby  authorized  and 
empowered  to  sell  all  the  property  hereby  mortgaged,  or  so 
much  thereof  as  may  be  necessary,"  etc.  At  the  time  of  the 
making  of  the  mortgage,  Alexander  H.  Horner  had  no  inter- 
est in  the  estate  conveyed,  nor  in  the  debt  secured,  but  on  the 
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eighth  day  of  May  following  its  execution  it  was  assigned  to 
him,  for  value  received,  by  the  mortgagee.  In  1883  Alex- 
ander Horner  died,  and  in  1884  Albert  N.  Horner  and  Levi 
Z.  Condon,  his  executors,  began  proceedings  to  sell  the  mort- 
gaged pi-rjtnises  under  the  power.  Tiiese  proceedings  were 
■delayed  by  a  suit  instituted  to  enjoin  the  sale,  and  it  was 
not  until  February,  1892,  the  injunction  proceedings  hav- 
ing been  finally  dismissed,  and  Levi  Z.  Condon  having  been 
discharged  as  one  of  the  executors,  that  Albert  N.  Horner, 
as  sole  executor,  made  the  sale  and  reported  it  to  the  court. 
The  objection  to  the  ratification  of  this  sale,  now  pressed 
upon  us,  is,  that  the  executor  of  Alexander  H.  Horner  has 
no  right  to  execute  the  power.  It  has  repeatedly  been  held 
by  this  court  that  a  power  of  sale  in  a  mortgage,  conferred 
on  the  mortgagee,  is  a  power  coupled  with  an  interest,  and 
60  being  is  appurtenant  to  the  estate,  and  passes  to  the  exec- 
utors, administrators,  or  assigns,  and  is  not  lost  by  the  death 
or  insanity  of  the  mortgagor:  Berry  v.  Skinner,  30  Md.  567; 
Dill  V.  Satterfield,  34  Md.  52;  Harnickell  v.  Orndorff,  35  Md. 
341;  Mackuhinv.  Boarman,  54  Md.  387. 

But  where  the  power  is  conferred  upon  a  third  person,  who 
has  no  interest  in  the  estate,  it  is  a  collateral  power:  Reid  v. 
Oordon,  35  Md.  174. 

***  The  selection  of  the  donee  presumably  being  made,  in 
that  case,  with  reference  to  the  special  skill  and  ability  of  the 
individual  selected,  or  by  reason  of  tlie  personal  confidence 
reposed  in  him  by  the  parties,  it  is  not  an  incident  of  the 
estate  conveyed,  does  not  pass  on  the  decease  of  the  donee  to 
liis  representatives,  and  can  be  executed  only  by  the  person 
named:  Froatburg  Mut.  Building  Assn.  v.  Lowdermilk,  50  Md. 
179.  "For  a  matter  of  personal  confidence  is  not  to  be  ex- 
tended beyojid  the  express  words  and  clear  intention  of  the 
settler":  1  Lewin  on  Trusts,  marg.  p.  604. 

Alexander  H.  Horner,  being  therefore  a  stranger  to  the 
mortgage,  held  merely  a  naked  power,  which  on  his  death 
could  not  pass,  by  operation  of  law,  to  his  legal  representa- 
tives. Nor  can  the  fact  that  he  subsequently  became  the 
assignee  of  the  mortgage  aCect  the  question.  The  power  not 
having  been  conferred  upon  the  mortgagee,  no  theory  can  be 
maintained  by  which  Horner,  by  merely  succeeding  to  the 
rights  of  the  mortgagee,  could  obtain  a  power  which  the 
latter  never  had.  Horner,  therefore,  in  his  lifetime  was 
authorized  to  make  the  sale  only  by  reason  of  the  fact  that  he 
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waB  specially  named  as  the  donee  of  the  power,  and  not  be- 
cause he  was  the  assignee  of  the  mortgagee.  It  is  clear, 
therefore,  that  the  right  to  execute  the  power  cannot  vest  in 
his  executors,  unless  they  are  designated  by  the  instrument 
in  such  terms  as  to  bring  them  witliin  the  provisions  of  the 
statute.  By  section  6  of  article  66  of  the  code  it  is  provided 
that  "in  all  mortgages  there  maybe  inserted  a  clause  au- 
thorizing the  mortgagee,  or  any  person  to  be  named  therein,. 
to  sell  the  mortgaged  premises,  etc."  The  designation  in  the 
mortgage  is  by  the  Word  "executors,"  and  the  question  there- 
fore is  narrowed  down  to  the  inquiry  whether  it  is  such  a 
"  naming"  as  brings  it  within  this  provision  of  the  code.  In 
Queen  City  Perpeluul  Building  Assn.  v.  Price,  53  Md.  '*''  398, 
this  court  has  said  that  •*  if  any  other  person  than  the  mort- 
gagee or  his  assigns  be  intended  by  the  parties  to  execute 
the  power,  he  or  they  must  be  specially  named  in  the  power," 
and  in  Chilton  v.  Brooks,  71  Md.  450,  this  ruling  is  cited,, 
with  the  additional  statement  that  "  the  assignee  of  a  mort- 
gagee, whoever  he  may  be  (if  not  a  corporation),  may  exe- 
cute the  power  as  if  designated  by  name,  while  an  attorney 
may  do  it  only  when  specially  named."  An  assignee  of  the 
mortgage  in  a  case  where  the  power  was  effectively  conferred 
upon  the  mortgagee  would  take  the  right  to  execute  the 
power  as  an  incident  of  the  estate,  but,  where  a  stranger  ia 
the  donee,  the  power  not  being  appurtenant  to  the  estate,, 
can  be  exercised  by  him  only  who  has  had  it  conferred  ac- 
cording to  a  proper  construction  of  the  statute;  that  is,  by 
having  been  specially  named  in  the  mortgage.  We  are  of 
the  opinion,  therefore,  that  in  this  case  the  executors  of 
Alexander  Horner,  not  being  specially  named,  are  without 
authority  to  execute  the  power:  Madigan  v.  Workingmen*» 
Permanent  etc.  Assn.,  73  Md.  321. 

2.  But  it  is  contended  by  the  solicitor  for  the  appellee,  that, 
however,  this  may  be,  the  appellants  are  estopped  from  rais- 
ing the  question  of  the  right  of  the  executors  to  execute  the 
power,  by  reason  of  the  decree  dismissing  the  bill,  filed  by 
John  W.  Barrick  in  1884,  for  the  purpose  of  enjoining  the 
gale,  then  proposed  to  be  made  by  the  executors,  under  the 
power  contained  in  the  mortgage.  During  the  pendency  of 
that  suit  Barrick  died,  and  thereupon  his  widow,  legal  heirs,^ 
and  administrators  were  made  parties. 

In  the  case  at  bar  the  sale  was  made  by  the  remaining^ 
executor  of  Horner,  and  the  exceptants  are  the  acting  ad- 
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tninistrator  and  heirs  at  law  of  Barrick.  The  parties  to  the 
two  proceedings  being  therefore  either  the  same  or  privies  to 
«ach  other,  whatever  in  the  former  case  ***  was  within  the 
jurisdiction  of  the  court  and  was  determined  by  its  decree, 
must  be  taken  as  decisive  in  tl)i8.  It  is  well  settled  that  the. 
judgment  of  a  court  of  competent  jurisdiction  is  conclusive 
as  against  parties  and  privies  on  all  questions  adjudicated  by 
it:  Miller  v.  Johnson,  27  Md.  6. 

Although  the  judgment  may  possibly  be  not  legally  right, 
yet,  if  in  the  former  case  the  court  has  ^decided  the  point  in 
issue,  both  plaintiffs  and  defendants  are  estopped  from  rais- 
ing the  same  question  in  another  case  between  the  same 
parties  or  privies.  And  this  rule  includes  also  whatever, 
under  the  pleadings  in  the  former  proceeding,  might  have 
been  brought  forward  "as  a  part  of  the  subject  in  contest": 
Slate  v.  Broion,  64  Md.  204;  Whitehurst  v.  Rogers,  38  Md. 
515;  McDowell  v.  Goldsmith,  2  Md.  Ch.  370;  Tray  hern  v. 
C alburn,  66  Md.  279. 

Here,  however,  the  question  as  to  the  sufficiency  of  the 
power  was  clearly  raised  in  the  former  suit.  It  was  alleged 
in  the  bill,  among  other  things,  tliat  the  mortgage  debt  had 
been  fully  paid,  and  that  the  executors  of  Horner  possessed 
^'  no  power  or  right  to  sell "  under  the  mortgage.  After  testi- 
mony was  taken  and  other  proceedings  were  had,  the  court 
dissolved  the  preliminary  injunction,  and  dismissed  the  bill. 
To  enable  it  to  render  such  a  decree  it  must  have  found,  not 
•only  that  the  debt  was  unpaid,  but  also  that  the  power  was 
sufficient  for  the  executors  to  make  the  sale.  This  decree 
was  not  appealed  from,  and  is  yet  unreversed  and  in  full 
force,  and  now  remains  the  law  of  this  case.  It  is  contended, 
however,  by  the  appellants  that  the  court  having  decided 
tiiat  the  debt  was  still  unpaid,  had  no  power,  under  the 
statute,  to  decide  upon  the  sufficiency  of  the  power.  By  the 
sixteenth  section  of  article  66  of  the  code  it  is  provided  that 
*'no  injunction  shall  be  granted  to  stay  any  such  sale,  or  any 
proceedings  after  any  sale  of  mortgaged  ***  premises  under 
this  article,  unless  the  party  praying  such  injunction  .... 
shall  on  oath  allege  that  the  mortgage  debt  and  all  interest 
due  thereon  has  been  fully  paid,  or  that  some  part  of  such 
debt  or  interest,  the  amount  of  which  he  shall  state,  has  been 
paid,  and  that  the  mortgagee  or  person  acting  under  him 
refuses  to  give  credit  for  such  amount,  or  that  some  fraud," 
etc.     And  it  is  insisted  that,  until  the  court  hid  determined 
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that  the  mortgage  debt  was  still  unpaid,  it  had  no  power  to 
decide  any  other  question  that  may  have  been  presented  by 
the  pleadings.  But  to  this  we  cannot  assent.  Without  inti- 
mating to  what  extent  this  section  of  the  code  may  be  a  limi- 
tation upon  the  general  powers  of  a  court  of  equity,  it  is  clear 
that,  even  under  its  provisions,  the  court  had  full  jurisdiction 
in  the  cause,  the  required  averment  having  been  made  in  the 
bill  under  oath.  The  allegations  contained  in  the  bill  deter- 
mine the  jurisdiction  of  the  court.  "The  true  test  of  juris- 
diction will  in  all  cases  be  found  in  the  determination  of.the 
question  whether  a  demurrer  will  lie  to  the  bill.  If  this  be 
so,  neither  the  erroneous  action  of  the  court  after  the  filing  of 
the  bill  (showing  a  case  for  the  exercise  of  jurisdiction)  nor 
defective  proofs  could  affect  the  question  of  jurisdiction": 
Tovi'inson  v.  McKaig,  5  Gill,  276. 

"  When  a  court  lias  jurisdiction  it  has  a  right  to  decide 
every  question  which  occurs  in  the  cause;  and,  whether  its 
decision  be  correct  or  not,  its  judgment,  until  reversed,  is 
regarded  as  binding  in  every  court ":  Cockey  v.  Cole,  28  Md. 
284;  92  Am.  Dec.  684. 

We  must,  therefore,  aflfirm  the  order. 

Order  affirmed.  

MoRTQ AGES— Power  of  Sale  —  By  Whom  mat  bb  Exercised.  —  A 
power  of  sale  contained  in  a  mortgage  is  a  power  coupled  with  an  interest, 
and  does  not  cease  at  the  naortgagor'a  death:  BecUie  v.  Butler,  21  Mo. 
313;  64  Am.  Dec.  234,  and  note.  It  vests  in  any  person  who  becomes 
by  assignment  or  otherwise  entitled  to  the  money  thus  secured  to  be 
paid:  Pardee  v.  Lindley,  31  111.  174;  S3  Am.  Dec.  219,  and  note.  A  power 
of  sale  given  to  a  mortgagee  can  be  executed  only  by  him,  if  there  has  been 
no  transfer  of  the  debt  so  as  to  pass  the  legal  title  thereto;  but,  if  the  debt 
has  been  legally  assigned,  the  assignee  is  the  one  authorized  to  make  the 
sale:  Sanford  v.  Kane,  133  111.  199;  23  Am.  St.  Rep.  602,  and  note.  Tiie 
executor  of  a  mortgagee  may  exercise  the  power  of  sale  contained  in  a  mort- 
gage when  the  deed  ia  terms  confers  such  power  upon  the  mortgagee  and 
his  executors:  Yount  v.  Morrison,  109  N.  C.  620;  to  the  same  etfect  see 
Holcombe  v.  RichardH,  38  Minn.  38.  See,  further,  the  extended  note  to  Cas' 
eiday  v.  McKenzie,  39  Am.  Dec.  83. 

Judgments — Upon  What  Matters  Conclusive. — The  judgment  of  a 
court  of  competent  jurisdiction  is  conclusive  upon  all  matter!  actually 
determined,  and  also  upon  matters  which  the  parties  might  have  litigated 
in  the  case:  Ellis  v.  Clarke,  19  Ark.  420;  70  Am.  Dec.  603,  and  note;  Lee  v. 
Kingsbury,  13  Tex.  68;  62  Am.  Dec.  546,  and  note;  Embury  v.  Conner,  3 
N.  Y.  oil;  53  Am.  Dec.  325,  aud  note;  Hentig  v.  Redden,  46  Kan.  231;  26 
Am.  St.  Rep.  91,  and  note.  A  judgment  sweeps  away  every  defense  that 
should  have  been  raised  against  the  action:  Oraham  r.  Culver,  8  Wyo.  639} 
81  Am.  St.  Rep.  105,  aud  note. 
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JoDOMENTS — Conclusiveness. — The  decision  of  a  court  of  competent 
jarisdictioD,  directly  upon  a  question  or  necessarily  involving  the  decision 
of  a  qnestion,  ia  conclusive  upon  the  parties  and  their  privies  upon  the  sain» 
matter,  in  the  game  or  another  court  of  competent  jurisdiction:  Tadlock  v. 
Eccles,  20  Tex.  782;  73  Am.  Dec.  213,  and  note;  Wright  v.  Dunning,  46  III. 
271;  92  Am.  Dec.  257,  and  note;  Joyce  v.  McAvoy,  31  Cal.  273;  89  Am.  Dec. 
172;  Finneran  v.  Leonard,  7  Allen,  54;  83  Am.  Dec.  665,  and  note;  Burner 
T.  Hevener,  34  W.  Va.  774;  26  Am.  St  Rep.  948,  and  note.  See,  also,  tho 
note  to  Lea  y.  Lea,  96  Am.  Dea  775. 


Green  v.  City  and  Suburban  Railway  Co. 

[78  Mabtland,  294.] 

Highways,  Cuanqk  of  Grade. — Though  a  Turnfikb  Corporation  has 
Maintained  the  Grade  of  Its  Road  Unchanged  for  Sixty  Years, 
it  has  not  thereby  lost  its  right  to  change  such  grade  in  any  manner 
authorized  by  its  charter,  and  which  will  promote  the  interest  of  the 
public.  Owners  of  property  abutting  on  such  highway,  though  iu« 
jured  by  the  change,  are  not  entitled  to  compensation  therefor. 

Highways,  Purposes  of. — It  can  be  said  to  have  been  within  the  legal 
contemplation  of  all  that  a  public  highway  should,  from  time  to  time, 
be  used  for  all  purposes  by  which  the  object  of  its  creation  could  be 
promoted. 

Highways,  Additional  Servitude. — If  the  legislature  authorizes  the  con- 
structiou  and  use  of  an  electric  railway  on  a  public  highway,  this  is  not 
an  additional  servitude  for  which  an  owner  of  property  abutting  on 
such  highway  is  entitled  to  compensation,  or  against  which  he  may 
obtain  relief  by  injunction. 

Z.  Howard  Isaac,  William  S.  Keech,  and  William  P.  Whytet 
for  the  appellant. 

E.  J.  D.  Cross  and  John  K.  Cowea,  for  the  appellees. 

**''  Boyd,  J.  The  bill  was  filed  in  this  case  by  the  appel- 
lant against  the  appellees,  and  prays  for  an  injunction  to 
restrain  the  defendants,  and  each  of  them,  from  making  or 
causing  to  be  made  any  embankment  or  fill  on  the  Baltimore 
and  Yorktown  Turnpike  Road  in  front  of  appellant's  prop- 
erty; also  for  pecuniary  damages  and  for  general  relief. 

It  alleges  in  substance  that  appellant  is  the  owner  of  a  lot 
which  fronts  and  abuts  fifty  feet  on  the  turnpike  road,  and  is 
improved  by  a  dwelling-house  occupied  by  appellant;  that 
the  only  access  to  said  house  and  lot  is  from  the  said  turn- 
pike road;  that,  although  the  grade  of  the  road  had  been 
established  for  sixty  or  more  years,  the  appellees  had  been 
for  some  months  past  engaged  in  constructing  a  new  road* 
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way  on  the  easterly  side  of  the  turnpike  road,  which  was  to 
be  used  as  a  railway,  upon  which  cars  are  to  be  propelled  by 
electricity;  that  in  thus  constructing  the  said  roadway,  or 
railway,  cuts  of  ten  feet  and  upwards  had  been  made  in  some 
places,  and  in  other  places  embankments  or  fills  of  ten  feet 
and  upwards  had  been  made;  that  one  of  the  said  fills  had 
been  made  on  the  easterly  side  of  said  turnpike  road  in  front 
of  appellant's  lot  of  about  six  feet  above  the  bed  of  the  turn- 
pike; that  the  appellees  were  about  to  extend  said  fill  to  the 
westerly  side  of  the  turnpike  along  and  up  to  appellant's 
premises,  by  means  of  which  he  will  be  deprived  of  or  seri- 
ously hindered  in  his  riglit  of  access  to  his  property  from  the 
turnpike,  and  the  value  of  his  property  greatly  diminished 
and  almost  entirely  destroyed,  etc. 

It  further  alleges  that  improvements  were  made  by  per- 
sons owning  property  abutting  on  the  turnpike  road,  on  the 
belief  that  the  grades,  which  had  been  established  for  sixty 
years  or  longer,  could  not  be  rightfully  changed  to  the  injury 
of  such  persons,  thus  depriving  ***  them  of  access  to  and 
egress  from  their  property.  It  is  also  alleged  that  a  judg- 
ment at  law  against  the  railway  company  would  be  of  no- 
avail  by  reason  of  a  mortgage  against  its  property,  and  that 
no  action  has  been  taken  by  the  appellees  to  make  compen-^ 
eation  to  appellant  for  the  injury  done  and  about  to  be  done^ 
if  permitted,  to  his  property.  The  charge  is  then  made  that 
it  will  be  in  violation  of  section  40  of  article  3  of  the  con- 
stitution of  Maryland  to  permit  the  appellees  to  proceed 
without  first  making  just  compensation,  as  it  will  be  such  a 
taking  of  the  private  property  ©f  the  appellant  as  is  forbidden 
by  the  constitution,  except  upon  payment  of  just  compensa- 
tion first  being  made. 

The  defendant  companies  filed  separate  answers,  each  of 
which  denies  that  the  railway  company  was  grading  the  road, 
but  admits  that  the  turnpike  company  was,  and  claims  that  it 
was,  authorized  to  do  so  by  its  charter  and  the  amendments 
thereto.  They  claim  that  the  turnpike  company  has  the 
right  to  change  the  grades  in  the  road  as  may  be  necessary, 
and  that  the  estate  of  the  plaintiflF  in  his  property  abutting 
upon  the  said  road  is  always  subject  to  the  right  of  the  said 
turnpike  company  to  alter  its  grades  as  public  convenience 
should  require  from  time  to  time.  Various  acts  of  the  gen- 
eral assembly  are  cited  in  the  answers,  and  the  decision  of 
this  court  in  the  case  of  Peddicord  v.  BcUtimore  etc.  Pass.  Ry. 
Am.  St.  Rkp.,  Vol.  XL1V.-19 
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Co.,  34  Md.  463,  is  relied  on  as  establishing  the  right  of  the 
"turnpike  company  under  its  charter  to  make  the  changes 
45omplained  of.  They  admit  that  the  railway  company  pro- 
poses to  use  electricity  as  a  motive  power  on  its  road.  They 
deny  that  appellant  has  any  interest  or  property  in  the 
premises  which  should  be  acquired  by  process  of  eminent 
domain. 

The  evidence  differs  somewhat  as  to  the  height  of  the  pro- 
posed fill  in  front  of  appellant's  lot,  that  of  plaintiff  *•• 
showing  that  it  will  be  from  about  six  feet  at  the  highest 
point  to  a  little  over  four  feet  at  the  lowest  above  the  former 
level  of  the  road,  whilst  that  of  defendant  shows  that  it 
will  be  over  four  feet  at  the  highest  poijit  and  less  than  three 
feet  at  the  lowest  point.  There  is  the  usual  contrariety  of 
opinions  of  witnesses  as  to  the  effect  of  the  contemplated 
changes  on  the  value  of  the  property. 

Tlie  court  below  dissolved  the  temporary  injunction  pre- 
viously granted,  being  of  the  opinion  that  Peddicord'a  case 
was  conclusive  of  this  one. 

The  damage  specially  complained  of  by  appellant  is  the 
alleged  interference  with  the  ingress  and  egress  to  and  from 
his  property  by  the  proposed  cliange  of  the  grade  of  the  turn- 
pike road,  which  had  been  established  for  sixty  or  more  years. 
This  he  claims  constitutes  a  "  taking  of  private  property" 
within  the  meaning  of  article  3,  section  40,  of  the  constitu- 
tion, which  forbids  private  property  from  being  taken  for 
public  uses  without  compensation  being  first  made  or  ten- 
dered. So  far  as  there  will  be  any  interference  with  ap- 
pellant's access  to  the  road,  it  will  be  caused  by  the  change 
©f  the  grade,  and  not  by  the  electric  railway,  and,  although 
it  may  be  true  that  there  would  have  been  no  change  in  the 
grade  of  the  turnpike  if  an  electric  road  was  not  contemplated, 
the  first  point  that  suggests  itself  for  our  consideration  is 
whether  the  change  in  the  grade  can  lawfully  be  made  for 
any  purpose  under  the  circumstances  of  this  case.  If  we 
answer  this  question  in  the  affirmative  we  must  then  deter- 
mine whether  the  fact  that  the  defendants,  or  either  of  them, 
propose,  as  they  admit,  to  build  or  construct  an  electric  rail- 
way on  this  changed  grade  will  justify  a  court  of  equity  in 
giving  the  relief  sought  in  this  case. 

The  act  of  1804,  chapter  51,  which  incorporated  the  defend- 
ant turnpike  company,  also  incorporated  the  Baltimore  **• 
and  Frederick  Turnpike  Road,  and  the  Baltimore  and  Reis- 
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terstown  Turnpike  Road,  imposing  the  same  duties  and  vest- 
ing the  same  powers  in  each. 

The  court,  in  Peddicord's  case,  which  involved  the  rights 
and  powers  of  the  Baltimore  and  Frederick  Turnpike  Road, 
referred  at  length  to  the  various  acts  of  assembly  which 
affected  those  three  companies,  and  hence  it  will  not  be 
necessary  to  quote  as  fully  from  them  as  we  might  other- 
wise do,  but  we  will  briefly  refer  to  such  portions  of  them  as 
may  be  applicable. 

The  act  of  1787,  chapter  23,  was  the  earliest  legislation  ii. 
this  state  in  regard  to  turnpikes.  That  act  provided  that 
the  roads  should  be  cleared  fifty-two  feet  in  width,  grubbed 
and  stoned  forty  feet,  and  also  provided  for  ditches,  when 
necessary,  of  six  feet  in  breadth. 

The  act  of  1801,  chapter  77,  provided  that  the  roads  should 
be  cleared  for  the  width  of  sixty-six  feet,  and  that  twenty-one 
feet  thereof  should  be  turnpike  road. 

Under  those  acts  the  roads  were  in  charge  of  public  ofBcers, 
and  as  they  had  failed  to  meet  the  demand  for  good  roads, 
the  act  of  1804,  chapter  51,  was  passed,  and  the  companies 
thus  organized  were  authorized  to  make  their  turnpikes  on 
the  roads  already  existing,  wliich  they  did.  The  seventeenth 
section  of  that  act  required  the  companies  to  keep  the  roads 
open  to  the  same  width  as  they  were  originally  laid  out  and 
confirmed  by  the  commissioners  of  review,  and  acts  of  assem- 
bly previously  passed,  and  to  make  artificial  roads,  at  least 
twenty  feet  in  width,  of  some  hard  substance,  so  as  to  secure 
a  firm  and,  as  near  as  the  materials  would  reasonably  admit, 
an  even  surface,  "  and  so  nearly  level  in  its  progress  as  that 
it  shall  in  no  place  rise  or  fall  more  than  will  form  an  angle 
of  four  degrees  with  an  horizontal  line,"  etc. 

The  acts  of  1787  and  1801  provided  for  compensalion  to 
the  property  owners  for  such  damages  as  they  sustained  by 
reason  of  the  roads  passing  through  their  '"*  lands.  The 
lands  occupied  by  this  company  were  presumably  paid  for 
and  provided  for  by  the  said  acts,  and  by  the  act  of  1804 
the  company  was  required  to  pay  Baltimore  county  for  the 
money  expended  by  it. 

The  deed  of  the  plaintiff  does  not  attempt  to  convey  to  him 
any  interest  in  the  land  occupied  by  the  road,  but,  on  th« 
contrary,  limits  his  lines  to  the  westerly  boundary  of  the 
road. 

It  is  not  pretended  that  the  turnpike  company  had  ever 
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complied  with  the  requirement  of  its  charter  to  build  the 
road  "  80  nearly  level  in  its  progress  as  that  it  shall  in  no 
place  rise  or  fall  more  than  will  form  an  angle  of  four  degrees 
with  an  horizontal  line,"  etc.,  but  it  is  claimed  for  the  ap- 
pellant that  the  turnpike  company  cannot  now  change  the 
grade,  especially  after  the  acceptance  of  the  acts  of  1809, 
chapter  2,  and  1811,  chapter  202,  which  virtually  admitted 
that  the  company  had  complied  with  its  charter.  The  intent 
and  effect  of  these  acts,  however,  as  was  said  in  Peddicord's 
case,  were  to  relieve  the  companies  from  the  liability  of  hav- 
ing their  property  revert  to  the  counties,  and  they  did  not 
operate  as  an  agreement  between  the  legislature,  the  land- 
owners, and  the  company,  that  the  then  existing  status  of  the 
road  in  respect  to  grading  was  to  be  its  determinate  condition, 
and  that  from  thenceforth  abutting  property  holders  could 
not  be  interfered  with  by  any  new  or  clianged  grade.  No 
act  of  the  general  assembly  has  been  passed  which  took  away 
the  right  of  the  company  to  conform  to  the  grade  contem- 
plated by  its  charter,  even  if  those  above  cited  have  relieved 
it  from  the  requirement  of  doing  so.  It  can  hardly  be  con- 
tended that  because  the  legislature  relieves  a  company  from 
a  penalty,  or  forfeiture  of  certain  rights,  incurred  by  reason 
of  its  failure  to  comply  with  the  requirements  of  its  charter, 
it  can  never  thereafter  comply  with  them.  Nor  is  it  sound 
reasoning  to  say  that,  inasmuch  as  this  company  '**  had 
been  violating  its  charter  for  sixty  or  eighty  years,  it  should 
be  forever  thereafter  required  to  violate  it.  We  cannot  adopt 
appellant's  position  that,  because  the  grade  in  front  of  his 
property  had  been  established  (as  it  existed  before  the  work 
referred  to  in  these  proceedings  was  commenced)  for  sixty  or 
more  years,  therefore  it  cannot  now  be  changed,  and  that  the 
turnpike  company  is  estopped  from  asserting  its  right  to 
change  it,  notwithstanding  the  requirements  in  its  charter. 

In  Goszler  v.  Corporation  of  Georgetown,  6  Wheat.  593,  an 
ordinance  had  been  passed  by  which  it  was  ordained  "that 
the  said  level  and  graduation,  when  signed  by  the  said  com- 
missioners, or  a  majority  of  them,  and  returned  to  the  clerk 
of  this  corporation,  shall  be  forever  thereafter  considered  as 
the  true  graduation  of  the  streets  so  graduated,  and  be  bind- 
ing upon  this  corporation  and  all  other  persons  whatever, 
and  be  forever  thereafter  regarded  in  making  improvements 
upon  said  street."  The  plaintiff  made  his  improvements  ac- 
cording to  the  graduations  made  and  returned  to  the  clerk. 
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Subsequently  the  corporation  proceeded  to  change  the  grade 
and  to  cut  down  the  street  by  the  plaintiffs  house.  The 
plaintiff  was  refused  relief  by  the  court  below,  and  the  supreme 
court  of  the  United  States,  through  Chief  Justice  Marshall, 
affirmed  the  decision  on  the  ground  that  the  power  to  grade 
the  streets  of  the  city  was  a  continuing  power,  and  that  the 
corporation  could  alter  the  grade  from  time  to  time.  The 
court  said:  "It  cannot  be  disguised  that  a  promise  is  held 
forth  to  all  who  should  build  on  the  graduated  streets  that 
the  graduation  should  be  unalterable";  but  it  held  that 
the  corporation  could  not  abridge  its  power  of  changing  the 
grades  of  its  streets  which  the  legislature  had  given  it  the 
power  to  do. 

In  this  case  the  appellant,  by  an  examination  of  the  char- 
ter of  the  turnpike  company  and  the  amendments  '**  thereto, 
could  have  ascertained  not  only  that  there  was  nothing  in 
them  to  prevent  a  change  of  the  grade,  but  that  the  charter 
required  a  different  grade  from  the  one  in  use  when  he  pur- 
chased his  property.  Circumstances  might,  as  in  fact  they 
did,  arise,  which  would  make  it  desirable  for  the  company 
and  the  public  to  have  their  road  as  nearly  level  as  possible, 
and  no  valid  reason  has  been  assigned  why  it  should  not  be 
permitted  to  improve  the  grade  of  its  road. 

But  we  think  the  case  of  Peddicord  v.  Baltimore  etc.  Pass. 
Ry.  Co.,  34  Md.  463,  already  cited,  is  conclusive  of  this 
question.  That  case  determined  the  rights  of  the  Balti- 
more and  Frederick  Turnpike  Road,  which,  as  stated  above, 
was  chartered  by  the  same  act  as  the  Baltimore  and  York- 
town  Turnpike  Road.  In  that  case  the  roadbed  was  cut 
down  at  the  point  complained  of,  whilst  in  this  it  was  filled, 
but  of  course  there  could  be  no  difference,  so  far  as  the  rights 
of  the  abutting  landowners  are  concerned. 

This  court  said,  on  page  474,  that  "  the  commissioners  un- 
der the  act  of  1787,  and  the  other  authorities  provided  by  the 
act  of  1801,  had  the  right,  we  think,  and  it  was  their  duty,  to 
cut  down  the  bed  of  the  road  from  time  to  time  to  any  extent 
that  was  useful  and  beneficial  to  the  road,  and  promoted  the 
convenience  of  the  public  in  using  it,  and  this  right  and  duty 
were  transferred  to  the  president,  managers,  and  company  of 
the  Baltimore  and  Frederick  Turnpike  Road  by  the  act  of 
1804."  Again,  it  is  said  on  page  477:  "  Our  conclusion  ig 
that  the  turnpike  company  acquired  by  its  charter  the  right 
to  grade,  pave,  and  use  in  any  manner  that  would  promote 
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the  benefit  and  convenience  of  the  public,  for  the  purpose  of 
a  public  highway,  the  whole  sixty-six  feet  of  roadway,  or  any 
part  thereof,  nor  less  than  twenty  feet  wide,  and  to  grade  the 
same  to  any  angle  less  than  four  degrees,  and  that  it  retained 
that  right  '•*  up  to  the  contract  entered  into  between  it  and 
the  appellee,  and  that  the  holding  of  the  appellant  was  sub- 
ject to  that  right  by  the  company." 

Being  of  the  opinion  that  the  turnpike  company  has  the 
right  to  change  the  grade  of  its  road  in  front  of  appellant's 
property,  it  follows  from  what  we  have  said  that  he  is  not 
entitled  to  compensation  for  any  injuries  to  his  property 
caused  by  such  change  in  the  grade.  As  was  said  by  Justice 
Grier,  in  Smith  v.  Corporation  of  Washington,  20  How.  135: 
"The  plaintiflf  may  have  Buffered  inconvenience  and  been  put 
to  expense  in  consequence  of  such  action,  yet,  as  the  act  of 
defendants  is  not  *  unlawful  or  wrongful,'  they  are  not  bound 
to  make  any  recompense.  It  is  what  the  law  styles  *  damnum 
absque  injuria.'  Private  interests  must  yield  to  public  ac- 
commodation," etc. 

It  is  contended,  however,  that  the  appellee  cannot  build 
an  electric  railway  on  the  road  without  compensating  the 
property  owner  for  this  "additional  servitude,"  as  it  is  alleged 
to  be. 

The  proof  in  the  case  is  that  the  turnpike  company  was 
doing  the  grading,  which  is  the  act  specifically  complained 
of  in  the  bill,  and  which  we  have  determined  it  had  the  right 
to  do.  The  tracks  of  the  railway  company  occupy  about  one- 
third  of  the  right  of  way  of  the  road.  They  are  to  be  laid  on 
the  easterly  side  of  the  turnpike  road.  There  will  be  con- 
siderably more  space  outside  of  the  railway  tracks  than  the 
charter  requires  to  be  macadamized.  The  grade  will  be 
more  desirable  for  the  traveling  public,  and  the  property 
owners  on  the  road  will  have  the  benefit  of  rapid  tra.isit.  By 
the  act  of  1860,  chapter  259,  the  turnpike  company  was 
authorized  to  lay  a  railway  track  on  the  road  between  Tow- 
son  and  Baltimore,  and  by  the  act  of  1872,  chapter  337,  it 
was  authorized  to  grant  unto  another  company  the  railway 
privileges,  franchises,  etc.,  which  it  held.  By  the  act  *®*  of 
1890,  ciiapter  225,  it  was  autliorized  to  use  for  the  propulsion 
of  cars  on  its  railway  tracks  "  any  motive  power  or  system 
of  traction  whatever,"  and  to  lay  down  an  additional  railway 
track  upon  the  bed  of  the  turnpike  road  where  only  a  single 
track  existed,  provided  that  no  motive  power  or  system  of 
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traction  other  than  horses  shall  be  made  use  of  by  the  said 
corporation  within  the  limits  of  the  city  of  Baltimore  without 
the  consent  of  the  mayor  and  council  of  Baltimore. 

On  June  1,  1892,  the  turnpike  company  granted  its  railway 
privileges  to  the  Baltimore  Union  Passenger  Railway  Corn- 
pan}',  and  the  City  and  Suburban  Railway  Company  became 
tlie  successor  to  those  rights.  We  find,  then,  that  the  defend- 
ant railway  company  has  obtained  the  rights  and  privileges 
of  the  turnpike  company,  which  had  received  express  author- 
ity from  the  legislature  to  build  railway  tracks  on  its  road, 
and  to  use  "any  motive  power  or  system  of  traction"  for  the 
propulsion  of  cars.  That  authority  certainly  includes  the 
use  of  electricity,  especiall}*  as  it  was  granted  in  1890,  at  a 
time  when  that  motive  power  for  cars  was  very  generally 
used. 

It  would  seem  to  be  perfectly  clear,  then,  that  this  legisla- 
tive grant  so  far  legalized  the  use  and  occupation  of  part  of 
this  road  for  an  electric  railway  as  to  protect  the  company 
from  punishment  for  the  maintenance  of  what  might  other- 
wise be  a  public  nuisance.  It  only  remains  to  determine 
whether  the  rights  of  the  appellant  will  be  so  specially  af- 
fected as  to  entitle  him  to  the  restraining  power  of  a  court  of 
equity  to  prevent  the  electric  railway  from  being  built  or 
used  under  the  circumstances  of  this  case.  As  we  have  al- 
ready seen,  the  appellant  has  no  interest  in  the  land  occupied 
by  the  turnpike  company,  and  hence  is  not  entitled  to  com- 
pensation as  an  owner  of  the  reversionary  interest  therein. 
If  he  is  entitled  to  the  interference  of  a  court  '••  of  equity 
at  all  it  must  be  by  reason  of  some  special  injury  he,  as  an 
owner  of  abutting  property,  has  or  will  sustain,  which  will 
amount  to  a  taking  of  his  property  within  the  meaning  of  the 
constitutional  provision  above  referred  to.  He  is  not  entitled 
to  ])rotection  against  mere  consequential  damages  which  he 
suffers  in  common  with  others;  and  we  have  already  said 
he  is  not  entitled  to  compensation  for  the  interference  of  the 
ingress  and  egress  to  and  from  his  lot  on  account  of  the 
change  of  the  grade,  as  we  have  determined  that  the  turn- 
pike company  had  the  right  to  make  such  changes.  It  is 
doubtless  true  that  neither  the  legislature  of  1787,  nor  the 
property  owners  from  whom  the  lands  on  which  the  road  is 
built  were  obtained,  contemplated  the  building  of  a  railway 
on  this  road,  especially  one  on  which  cars  were  to  be  moved 
by  the  use  of  electricity,  but  it  is  equally  true  that  the  lair 
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would  not  require  this  to  be  continued  as  "  a  dirt  road  "  simp!  j 
because  it  was  originally  constructed  in  that  way.  This  road 
well  illustrates  the  progress  that  has  been  made  within  the 
past  century.  At  first  it  was  a  poorly  constructed  dirt  road, 
then  it  became  a  turnpike,  then  part  of  its  right  of  way  waa 
occupied  by  a  horsecar  railway,  which,  in  its  turn,  must  now 
give  way  to  an  improved  method  of  travel  on  public  high- 
ways. 

To  quote  from  Peddicord  ▼.  Baltimore  etc.  Pass.  Ry.  Co.f 
34  Md.  481:  "It  may  be  said  to  have  been  within  the  legal 
contemplation  of  all  that  it  was  to  be  used  for  all  purposes 
by  which  the  object  of  its  creation,  as  a  public  highway,  could 
be  promoted." 

In  that  case  it  was  expressly  decided  that  the  building  of 
a  horsecar  railway  on  the  Baltimore  and  Frederick  Town 
Turnpike  was  not  a  new  servitude.  This  court  has  also  de- 
termined in  Hodges  v.  Baltimore  etc.  Ry.  Co.,  58  Md.  603, 
that  the  use  of  the  streets  of  a  city  or  town  '*''  for  the  pur- 
pose of  a  horse  railway  is  not  an  additional  servitude  for 
which  adjoining  lotowners  are  entitled  to  compensation,  and 
in  Hiss  v.  Baltimore  etc.  Ry.  Co.,  52  Md.  242,  36  Am.  Rep.  371, 
the  same  doctrine  was  applied  to  a  road  or  street  just  outside 
of  the  corporate  limits  of  the  city  of  Baltimore.  In  fact,  this 
may  be  accepted  as  the  establislied  law  of  this  country  with 
very  few  exceptions.  Many  of  the  cases  on  the  subject  are 
collected  in  the  note  to  section  82  in  Booth  on  Law  of  Street 
Railways.  Some  of  those  authorities  have  distinguished  be- 
tween horsecar  railways  in  the  streets  of  cities  and  towns, 
and  those  on  the  country  roads;  but,  if  we  were  inclined  to 
adopt  the  distinction  at  all,  we  would  not,  under  the  circum- 
stances of  this  case,  especially  as  tlie  question  is  settled  in  a 
case  so  similar  to  this  as  that  of  Peddicord  v.  Baltimore  etc. 
Ry.  Co.,  34  Md.  463. 

As  the  use  of  electricity  as  a  motive  power  is  comparatively 
new,  there  has  not  been  as  many  decisions  concerning  elec- 
tric railways  as  horsecar  railways;  but  we  are  not  without 
authorities  on  the  question  wliether  they  constitute  new 
servitudes  which  entitle  abutting  owners  to  compensation. 
Those  from  other  states  might  be  cited,  but  the  recent  case 
of  Koch  v.  North  Avenue  Ry.  Co.,  75  Md.  222,  decided  that  a 
etreet  is  a  way  set  apart  for  public  travel,  and  the  use  of 
electricity  for  propelling  street-cars  is  but  a  new  and  im- 
proved motive  power  in  no  manner  inconsistent  with  the 
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uses  and  purposes  for  which  streets  were  opened  and  dedi- 
cated as  ways  for  public  travel,  that  the  mayor  and  citj 
council  of  Baltimore  had  the  power  to  authorize  this  use  of 
electricity,  and  that  the  use  does  not  impose  a  new  servitude 
upon  the  streets  so  as  to  entitle  abutting  lotowners  to  addi- 
tional compensation. 

Of  course  the  railway  company  may  make  itself  liable  to 
the  appellant  by  a  negligent  construction  or  maintenance  of 
the  road.  Those  using  electricity  as  a  motive  ■•*  power  on 
public  highways,  such  as  the  turnpike  referred  to  in  this 
case,  must  remember  that  they  have  not  the  exclusive  right 
to  the  highway,  and  must  respect  the  rights  of  others  equally 
entitled  to  use  it.  If  they  do  not,  of  course  the  law  will 
require  them  to  do  so.  It  will  be  incumbent  on  the  turnpike 
company  to  keep  the  road  in  proper  condition  for  vehicles 
other  than  street-cars,  and  of  the  width  required  by  its 
charter. 

The  railway  company  must  so  construct  its  tracks  and  rua 
its  cars  as  not  unnecessarily  or  improperly  to  interfere  with 
the  rights  of  others  in  the  use  of  this  public  highway.  If 
either  company  fails  to  discharge  its  duties  to  the  public  the 
proper  tribunal  will  give  relief  to  those  injured;  but  we  can- 
not anticipate  defaults  or  acts  of  negligence  on  the  part  of 
the  defendant  companies,  or  either  of  them,  and  must  dispose 
of  this  case  as  it  is  now  presented  to  us.  We  think  it  clear 
that  under  the  evidence  and  the  authorities,  especially  Ped- 
dicord's  case,  which  we  have  no  desire  to  disturb  or  modify, 
the  appellant  is  not  entitled  to  the  relief  asked  for  in  this 
case,  and  the  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed,  with  costs  to  the  appellees. 


Streets  or  Highways— Change  of  Grade — Compensation  to  Abuttiho 
Owner. — If  a  public  highway  is  so  laid  out  as  to  indicate  that  it  is  designed 
for  permanent  public  use  without  substantial  alteration,  and  an  abutting 
owner  improves  his  property  with  reference  thereto,  any  subsequent  change 
in  the  grade  substantially  impairing  his  passage  to  and  from  the  hij^hway 
is  an  injury  to  his  property  for  which  he  is  entitled  to  compensation:  Smith 
T.  Commissionem,  50  Ohio  St.  628;  40  Am.  St.  Rep.  699,  and  note.  See, 
also,  the  extended  note  to  Ooddard  v.  Inhabitants,  30  Am.  St.  Rep.  389. 

Highways— PoRPOSES  or. — A  public  street  may  be  applied  to  all  pur- 
poses which  are  not  subversive  of  its  proper  use,  nor  inconsistent  with  the 
uses  contemplated  in  its  dedication,  grant,  or  condemnation:  Oaus  etc  Mfg. 
Co,  V.  St.  Louis  etc.  R.  R.  Co.,  113  Mo.  .308;  35  Am.  St.  Rep.  706,  and  note. 

Highways — Railroads  in — Additional  Servitude. — Laying  a  track  on 
tbe  established  grade  of  a  street,  under  proper  legislative  authority,  and 
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operating  a  railroad  thereon  in  the  transaction  of  commercial  basiness,  is 
not  a  perversion  of  the  street  from  its  original  purposes,  and  therefore  not  a 
new  servitnde:  Gaua  etc.  Mfg.  Co.  v.  St.  Louis  etc.  R.  R.  Co.,  113  Mo.  308} 
85  Am.  St.  Rep.  70l>,  and  note.  Tiie  authorized  use  of  a  street  for  street  rail- 
way  purposes,  no  matter  what  the  motor  power  may  be,  is  not  the  impo- 
sition of  an  additional  servitude  entitling  abutting  owners  to  compensatioa 
therefor:  Raffeity  v.  Central  Traction  Co.,  147  Pa.  St.  579;  30  Am.  St.  Rep. 
763:  Montgomery  v.  Santa  Ana  etc.  Ry.  Co.,  104  Cal.  186;  43  Am.  St.  Rep. 
89,  and  note.  See  the  extended  note  to  Vanderlip  v.  Orand  Rapids,  16 
Am.  St.  Rep.  613,  and  the  notes  to  Fulton  v.  Short  Route  etc.  Transfer  Co., 
7  Am.  St.  Rep.  627,  and  Omaha  etc  R.  R.  Co.  v.  Janecek,  27  Am.  St.  Rep. 
402. 
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Party  Walls— Adverse  Posses.<«ion — Where  a  party  wall  is  erected  to 
designate  the  boundary  between  two  lots  of  land,  and  stands  partly  on 
the  land  of  each  of  the  coterminous  owners,  neither  can  be  regarded  as 
having  any  adverse  possession  of  the  land  of  the  other  on  which  the 
wall  is  constructed,  from  the  use  which  he  makes  of  it  as  a  support  of 
the  buihling  on  his  own  lot,  but  he  may  acquire  a  prescriptive  right 
to  use  the  wall  in  the  manner  in  which  he  has  enjoyed  it. 

Party  Walls— Right  to  Remove  and  Rebuild.— If  a  party  wall  exists 
situate  partly  on  the  lands  of  coterminous  proprietors,  and  one  of  them 
wishes  to  erect  a  building  which  the  wall  is  inadequate  to  support,  he 
has  a  right  to  pull  down  the  wall  and  replace  it  by  another,  if  he  does 
8o  within  a  reasonable  time  and  with  the  least  inconvenience  to  his 
neighbor.  The  owner  desiring  to  erect  a  new  wall  must  do  so  at  his  owh 
expense,  and  allow  the  other  the  same  right  of  support  as  before,  and 
indemnify  him  for  the  necessary  expenses  which  he  may  incur  in  pro- 
tecting his  property  from  the  consequences  of  the  removal  of  the  old 
wall. 

Lewis  Putzel,  Richard  M.  Venahle,  and  Hugo  Stiner^  for  the 
appellant. 

James  McColgan  and  Bernard  Carter,  for  the  appellee. 

•*•  Bryan,  J.  SeligG.Putzel  filed  a  bill  in  equity  against 
the  Drovers  and  Mechanics'  National  Bank  of  Baltimore. 
It  was  alleged  that  the  defendant,  without  right  or  justifica- 
tion, was  about  to  tear  down  the  rear  wall  of  the  complain- 
ant's dwelling-house,  and  thereby  render  it  untenantable,  and 
do  him  irreparable  damage.  The  bill  prayed  an  injunction 
to  restrain  the  defendant  from  proceeding  as  alleged,  and  it 
was  accordingly  granted  before  answer.  There  was  also  a 
prayer  for  general  relief.  After  answer  the  defendant  moved 
a  dissolution  of  the  injunction.    Testimony  was  taken  on 
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both  sides,  and,  when  the  cause  came  to  final  hearing  the  in- 
junction was  dissolved,  and  the  bill  dismissed.  Complain- 
ant appealed. 

We  tliink  that  a  statement  of  the  material  facts  of  the  case 
as  they  appear  to  us  will  sufficiently  show  the  grounds  of  our 
opinion,  without  the  necessity  of  a  discussion  of  the  testi- 
mony of  the  different  witnesses.     Putzel,  the  complainant,  is 
the  owner  of  a  leasehold  interest  for  ninety-nine  years,  renew- 
able forever,  in  a  lot  of  ground  in  the  city  of  Baltimore,  on 
the  west  side  of  Eutaw  street,  between  Fayette  and  Lexing- 
ton streets.     He  acquired  this  property  in  the  year  1866. 
For  many  years  before  his  purchase,  and  ever  since  then, 
there  has  been  on  this  lot  a  substantial  brick  dwelling-house 
which  extended    back   to  its   westernmost  boundary.     The 
Drovers  and  Mechanics'  Bank,  **'"  in  the   year  1888,  be- 
came the  owner  of  a  leasehold  interest  in  a  lot  of  ground 
fronting  on   Fayette  street,   and  running  back   northerly  to 
Marion  street,  and  binding  for  a  portion  of  its  easterly  line 
on  the  westernmost  boundary  of  Putzel's  lot.     It  is  not  dis- 
tinctly stated  in  the  record,  but  this  leasehold  interest  is  evi- 
dently for  ninety-nine  years,  renewable  forever.     The  bank's 
lot  and  Putzel's  lot  are  separated  by  a  division  brick  wall, 
which,  by  the  measurements  proved  in  the  case,  is  shown 
to  be  built  partly  on  the  ground  of  one  of  these  parties  and 
partly  on  the  ground  of  the  other.     This  wall  has  been  stand- 
ing for  a  very  long  time,  certainly  for  more  thai^  thirty  years 
before  the  transactions  which  are   the  subject  of  complaint 
in  this  case.     As  far  as  we  can  ascertain  from  the  testimony, 
Putzel's  house,  as  originally  built,  had  this  division   wall 
as  its  rear  wall,  but  the  rear  wall  was  not  built  higher  than 
the  top  of  the  division  wall.     In  1870  Putzel  put  an  addi- 
tional story  on  the  back  building,  placing  its  rear  wall  on  the 
top  of  the  division  wall.     This  division  wall  was  used  by  the 
owners  and  occupants  of  the  lot  now  owned  by  the  bank  for 
the  purpose  of  designating  the  boundary  line  between  it  and 
the  Putzel  lot.     There  was  evidence  of  the  use  of  it  also  for 
a  series  of  years  as  a  support  for  the  frame  of  a  ^rape-arbor. 
The  bank,  in  the  year  1892,  commenced  the  erection  of  a 
large  six-story  building  for  the  purposes  of  its  business,  and, 
in  the  prosecution  of  the  work,  proposed  to  take  down  the  en- 
tire wall  separating  the  two  lots,  and  erect  on  the  same  line 
another  wall  of  sufficient  strength  and   thickness  to  8U{)port 
the  new  building,  not  encroaching  on  Putzel's  lot,  and  oifer- 
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ing  to  give  him  the  benefit  of  the  new  wall  as  a  partition  wall 
for  the  benefit  of  any  building  to  be  erected  on  his  lot.  The 
question  in  the  case  is  whether  this  action  on  the  part  •**  of 
the  bank  would  be  a  legitimate  exercise  of  its  rights  of  prop- 
erty. 

No  one  seems  to  know  when  the  wall  in  question  was  built; 
in  all  probability  the  time  was  beyond  the  limit  of  living 
memory.  Tiiere  is  some  reason  to  think  so,  from  the  fact 
that  the  deeds  which  created  the  leasehold  interest  in  these 
lots  were  executed  toward  the  close  of  the  last  century  and 
early  in  the  beginning  of  the  present.  It  seems  to  have  been 
erected  for  the  purpose  of  marking  the  boundary  between  the 
lots,  and  to  have  been  always  used  for  that  purpose.  The 
eoil  of  the  respective  owners  was  covered  by  it,  and  this  was 
the  use  of  his  soil  which  each  owner  elected  to  make  for  his 
own  benefit.  Each  one  owned  the  portion  of  the  wall  which 
was  on  his  own  ground.  There  seems  to  have  been  no  cessa- 
tion of  the  use  of  it,  in  the  way  in  which  it  was  intended  to  be 
used,  that  is  to  mark  the  boundary  line.  There  was  no  ous- 
ter of  the  possession  of  the  soil.  Each  coterminous  proprie- 
tor owns  the  portion  of  the  wall  which  rested  on  his  own 
ground,  as  he  had  continued  to  own  it  from  the  beginning; 
and  he  has  actual  and  beneficial  possession  of  the  soil  by 
reason  of  the  occupation  and  use  of  it  by  means  of  his  por- 
tion of  the  wall.  Surely  there  could  not  be  a  more  distinct 
and  unequivocal  exercise  of  the  right  of  ownership  than  to 
build  on  one's  own  land  a  house  or  a  wall,  and  to  use  it  con- 
tinuously for  the  purposes  to  which  it  was  suitable.  It  is 
hardly  necessary  to  refer  to  decided  cases,  but  one  case  was 
cited  in  the  argument  having  such  peculiar  features  that  it 
may  well  be  mentioned  while  we  are  considering  the  subject. 
The  question  was  about  the  title  to  certain  property  in  the  city 
of  London,  which  was  occupied  by  a  brick  house.  In  the 
south  wall  of  the  house  there  was  a  stone  tablet,  bearing  an 
inscription  which  stated  that,  wlien  New  street  was  wid- 
ened, nearly  a  century  before  the  time  in  question,  this  wall 
•*•  had  been  built  by  the  East  India  Company,  and  that 
it  remained  their  property.  The  house  had  been  claimed  by 
the  plaintiffs  and  their  predecessors  in  title,  and  occupied  by 
their  tenants  for  thirty-eight  years,  and  during  all  that  time 
there  had  been  no  acknowledgment  of  the  title  of  the  East 
India  Company;  upon  these  facts  the  question  of  adverse 
possession  was  presented.     The  court,  however,  speaking  of 


Jan.  1894.]     Putzel  v.  Drovers'  etc.  Nat.  Bans.  301 

the  inscription  on  the  tablet,  said:  "  It  was  in  truth  a  state- 
ment on  the  wall  itself  that  the  wall,  forming  a  substantial 
part  of  the  property,  had  been  erected  by,  and  was  the  bound- 
ary wall  of,  the  adjoining  owner,  for  the  East  India  Com- 
pany of  course  continued  to  be  the  owner  of  the  soil  of  the 
street,  although  dedicated  to  the  public.  There  was  nothing, 
therefore,  whatever  to  lead  to  the  presumption  that  any  title 
had  been  gained  adverse  to  that  of  such  adjoining  owner  by 
adverse  possession.  Where  there  is  a  boundary  wall,  and 
that  boundary  wall  remains  undisturbed,  and  an  inscription 
is  allowed  to  remain  on  it,  which  states  that  it  is  the  bound- 
ary wall  of  the  adjoining  proprietor,  it  seems  to  us  idle  to 
suppose  that  any  question  of  the  statute  of  limitation  or  of 
adverse  possession,  or  of  cesser  of  possession  could,  properly 
arise.  It  was,  therefore,  manifest  that  the  wall  belonged  to 
the  East  India  Company":  Phillipson  v.  Gibbon,  L.  R.  6  Ch» 
App.  428.  We  pass  by  the  use  of  the  wall  as  a  support  for 
the  grape-arbor,  because  that  was  significant  only  as  tending 
to  show  an  act  of  ownership,  and  we  think  that  the  owner- 
ship is  fully  maintained  on  the  grounds  already  stated.  But> 
although  there  was  no  amotion  of  the  possession  of  the  own- 
ers of  the  bank  lot,  it  does  not  follow  that  Putzel  had  not. 
acquired  some  rights  to  the  use  of  the  division  wall.  He 
had  used  this  wall  for  more  than  twenty  years  as  a  support 
to  his  house;  the  enjoyment  of  it  for  this  purpose  had  been 
notorious,  peaceable,  uninterrupted,  and  "  as  of  right."  **'*' 
Under  these  circumstances  the  law  considers  that  he  had  a 
prescriptive  title  to  the  use  of  it  in  the  manner  in  which  he 
had  enjoyed  it.  It  is  conducive  to  the  peace  of  society  that 
claims  of  right  which  for  a  long  time  have  been  acquiesced 
in  and  regarded  as  settled  should  be  protected  by  the  law, 
and  the  space  of  twenty  years  has  been  adopted  as  the  period 
for  ripening  claims  of  this  description  into  titles.  Putzel 
used  this  division  wall  as  the  rear  wall  of  the  lower  part  of 
his  house,  and  also  used  it  as  a  support  for  the  wall  of  an 
additional  story.  To  the  extent  of  such  use  his  title  is  clearly 
established.  We  have  said  that  this  use  was  not  an  ouster 
of  the  coterminous  owner  from  the  possession  of  the  soil.  It 
was  an  easement  for  the  support  of  the  rear  wall  of  the 
house.  By  the  common  law,  easements  must  be  established 
against  an  owner  of  an  estate  of  inheritance;  although  they 
may  arise  from  user,  such  user  is  regarded  by  fiction  of 
law  only  as  evidence  of  a  grant,  and  as  the  right  claimed  i» 
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of  a  permanent  nature,  it  is  said  that  the  supposed  grant 
could  have  been  legally  made  only  by  a  party  who  could 
impose  a  permanent  burden  on  the  servient  tenement;  that 
is  to  say,  by  tiie  owner  of  an  estate  of  inheritance.  But  in 
this  case  we  have  no  concern  with  this  principle  of  the  common 
law,  and  need  not  inquire  into  its  application,  or  into  seem- 
ing modifications  of  it.  Both  of  the  lots  in  question  are  held 
under  leases  for  ninety-nine  years,  renewable  forever;  and  it 
is  well  settled  that  the  holders  of  such  leases  have  the  abso- 
lute control  and  management  of  the  property;  they  usually 
liave,  in  point  of  fact,  far  more  valuable  interests  in  it  than 
the  reversioner  who  holds  the  estate  of  inheritance:  Crowe  v. 
Wilson,  65  Md.  481,  482;  57  Am.  Rep.  343.  The  bank 
retained  all  its  rights  in  the  division  wall  which  are  not 
inconsistent  with  the  enjoyment  of  the  easement.  It  was 
bound  to  permit  it  to  be  used  as  a  support  for  Putzel's  house 
in  the  accustomed  '**  manner;  but  this  is  the  limit  of  its 
obligation.  It  would  be  unreasonable  to  deny  to  it  the  right 
to  improve  its  own  property  according  to  its  interests  and 
inclinations;  provided  it  did  not  infringe  the  rights  of  other 
persons.  In  fact,  the  wall  which  it  proposed  to  take  down 
"was  insufficient  to  support  the  building  which  it  desired  to 
«rect.  If  this  should  be  taken  down  and  another  larger  and 
stronger  one  built  in  its  stead  it  would  thereby  exercise  its 
own  legitimate  rights  of  property;  and,  if  it  gave  to  the 
adjoining  house  the  same  riglit  of  support  in  the  new  wall 
whicii  it  had  in  the  old  one,  it  would  not  injure  its  neigh- 
bor. This  seems  to  us  the  just  settlement  of  this  controversy. 
Pntzel  may  be  put  to  some  inconvenience  while  the  building 
is  going  on,  but  this  is  one  of  the  unavoidable  consequences 
of  living  in  a  closely  built  city.  We  have  said  that  each 
portion  of  this  division  wall  belonged  in  severalty  to  the  pro- 
prietor on  whose  ground  it  stood,  but,  even  if  these  proprietors 
had  been  tenants  in  common  of  this  wall,  the  result  would 
not  have  been  practically  different.  In  Standard  Bank  v. 
Stokes,  L.  R.  9  Ch.  Div.  72,  Sir  George  Jessel  cites  with 
marked  approval  Cubitt  v.  Porter^  8  Barn.  <fe  C.  257.  He 
quotes  as  follows  from  the  opinion  of  Mr.  Justice  Bay  ley: 
"There  is  no  authority  to  show  that  one  tenant  in  common 
can  maintain  an  action  against  the  other  for  a  temporary 
removal  of  the  subject  matter  of  the  tenancy  in  common, 
the  party  removing  it  having  at  the  same  time  an  intention 
of  making  a  prompt  restitution.    It  was  not  a  destructioo. 
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The  object  of  the  party  was  not  that  there  should  be  no  wall 
there,  but  that  there  should  be  a  wall  there  again  as  expedi- 
tiously as  a  wall  could  be  made."  And,  in  a  subsequent  part 
of  his  opinion,  he  says:  "As  I  have  read  the  law  from  the 
statements  of  eminent  judges,  he  [that  is  a  tenant  in  com- 
mon] has  a  right  to  pull  down  when  the  wall  is  ••'  neither 
defective  nor  out  of  repair,  if  he  only  wishes  to  improve  it, 
or  put  up  a  better  or  handsomer  one."  Chancellor  Kent  was 
of  the  same  opinion.  In  the  following  passage  from  his 
Commentaries  (vol.  3,  p.  437)  he  assumes  the  right  as  set- 
tled: "If  there  be  a  party  wall  between  two  houses,  and  the 
owner  of  one  of  the  houses  pulls  it  down  in  order  to  build  a 
new  one,  and  with  it  he  takes  down  the  party  wall  belonging 
equally  to  him  and  his  neighbor,  and  erects  a  new  house  and 
new  wall,  he  is  bound  on  his  part  to  pull  down  and  reinstate 
it  in  a  reasonable  time,  and  with  the  least  inconvenience." 
And  from  the  remarks  of  Chief  Justice  Bartol,  in  Glenn  v. 
Davis,  35  Md.  219,  6  Am.  Rep.  389,  it  may  be  readily  inferred 
that  the  opinion  of  this  court  was  the  same. 

The  allegations  of  the  bill  of  complaint  were  sufficient  to 
give  a  court  of  equity  jurisdiction,  and  they  justified  the  pre- 
liminary injunction.  The  complainant  has  not  proved  the 
precise  title  to  the  wall  which  he  alleged;  although  he  has 
proved  a  title  to  a  portion  of  it  and  an  interest  in  the  other 
portion  by  way  of  easement.  For  the  reasons  which  we  have 
stated,  we  approve  of  the  dissolution  of  the  injunction,  and 
to  that  extent  the  decree  below  will  be  affirmed.  But  the 
right  to  take  down  the  wall  is  not  absolute  and  uncondi- 
tional; it  is  qualified  in  the  manner  which  we  have  explained 
in  a  previous  part  of  this  opinion.  The  bank  is  bound  to 
finish  the  division  wall  at  its  own  expense,  and  to  allow 
to  Putzel's  house  the  same  right  of  support  which  it  had 
in  the  old  wall,  and  to  indemnify  him  for  the  necessary 
expenses  which  he  has  incurred  and  may  incur  in  protecting 
his  property  from  the  consequences  of  the  removal  of  the 
old  wall.  For  failure  to  do  these  things  it  would  be  liable  to 
an  action  at  law.  But  as  a  court  of  equity  had  jurisdiction 
of  this  case,  although  it  could  not  give  the  precise  relief 
prayed,  it  was  proper,  according  to  well-settled  *®'  prin- 
ciples, to  do  complete  justice  between  the  parties,  and  thus 
avoid  multiplication  of  suits  in  the  future.  It  ought  to  have 
retained  the  bill  for  the  purpose  of  settling  and  adjudicating 
any  claim  which  may  arise  in  favor  of  Putzel  against  the 
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bank,  in  accordance  with  the  principles  which  we  have 
stated.  We  disapprove  of  that  portion  of  the  decree  which 
dismisses  the  bill. 

Decree  affirmed  in  part,  and  reversed  in  part,  and  cause 
remanded  for  further  proceedings,  the  costs  in  this  court  to 
be  equally  divided  between  the  parties. 


Party  Walls.  —  Advkrsb  Possession  o»  Land  Under,  Whethbb 
AcQUiRKD  BY:  See  the  extended  note  to  Block  v.  Isham,  92  Am.  Dec.  297. 

Party  Walls — Right  to  Rebuild. — When  either  building  becomes  so 
dilapidated  that  rebuilding  becomes  necessary  its  owner  may,  for  that  par* 
pone  and  on  reasonable  notice  to  the  adjoining  tenant,  and  using  proper 
•are  and  skill,  take  down  and  rebuild  the  party  wall  without  incurr  ng 
liability  to  the  other  tenant:  Partridge  v.  Oilbert,  15  N.  Y.  601;  69  Am. 
Dec.  632,  and  note.  Each  owner  of  a  party  wall  may  build  it  higher,  and 
mse  it  as  the  lateral  wall  of  such  house  as  he  may  desire  to  erect,  so  long  m 
he  does  not  impair  the  value  of  the  wall  to  the  other  owner:  Everett  y, 
Bdward,  149  Mass.  588;  H  Am.  8t.  Rep.  462,  and  note;  to  the  same  effeol 
aee  Grave*  v.  Smith,  87  Ala.  450;  13  Am.  St.  Rep.  60,  and  not*. 
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■mployeb  and  Employkb— Contract  of  Hiking— Skill  Requisit*.— If  a 
person  is  engaged  to  perforin  services,  such,  for  instance,  as  to  play 
baseball,  the  skill  which  he  is  required  to  exercise,  in  the  absence  of 
special  stipulations  on  the  subject,  is  that  commonly  possessed  by  per» 
sons  of  ordinary  skill,  competency,  and  standing  in  that  particular 
business. 

Ordimaby  Skill  ia  that  degree  of  skill  which  men  engaged  in  a  business  or 
art  asnally  employ,  not  that  which  belongs  to  a  few  men  only  of  extra* 
ordinary  endowment  and  capacity. 

A  UsAGK  to  be  admissible  must  be  proved  to  be  known  to  the  parties,  or  to 
be  so  general  and  well  established  that  knowledge  and  adoption  of  it 
may  be  presumed,  and  it  must  be  certain  and  uniform. 

A  Cdstom  or  Usage  will  not  be  Permitied  to  Vary  the  Terms  or  ▲ 
Special  Contract.  Hence,  if  a  contract  is  entered  into  by  which  one 
person  employs  another  for  a  stated  period,  the  employer  cannot  justify 
his  discharge  of  the  employee  on  the  ground  that  a  custom  existed  in 
the  business  giving  him  the  right  to  cancel  the  contract  on  ten  days* 
notice  that  the  employee  was  deficient  in  his  work. 

A  Usage  Inconsistent  with  a  Contract  cannot  bs  given  in  evidence  to 
affect  it. 

Tni  Measure  or  Dahaobs  fob  the  Wrongful  Dischabgb  of  am  Ek> 
FLOYEE  is  the  amount  agreed  to  be  paid  him  after  the  time  he  waa 
not  permitted  to  work,  after  deducting  such  anms  as  he  had  earned,  or, 
by  the  exercise  of  reasonable  diligence,  might  have  earned,  in  the  lina 
of  his  business  daring  the  remainder  of  the  period  covered  by  the  coo.-* 
tract. 
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William  S.  Bryan^  Jr.f  and  Edward  N.  Rich,  for  the  appel- 
lant. 

John  M.  Gallagher^  for  the  appellee. 

**'  Briscoe,  J.  This  suit  was  brought  for  the  alleged 
breach  of  a  special  contract  of  hirii^g.  The  contract  wasr 
made  and  entered  into  by  and  between  the  Baltimore  Base- 
ball Chib  of  the  city  of  Baltimore,  party  of  the  first  part,. 
■*'*  and  John  T.  Pickett  of  the  city  of  Chicago,  party  of  the 
second  part,  and  is  in  these  words:  "  The  said  party  of  the- 
second  part  agrees  to  play  ball  for  the  party  of  the  first  part 
for  the  season  of  1892,  for  the  sura  of  three  thousand  ($3,000). 
dollars,  with  five  hundred  dollars  advanced  on  contract;, 
said  sum  of  five  hundred  ($500)  dollars  to  be  considered, 
part  of  the  said  three  thousand  ($3,000)  dollars  above  stated. 
Salary  payable  first  and  fifteenth  of  each  month;  services  ta 
commence  on  the  26th  of  March,  1892,  and  end  on  October 
31st,  1892." 

The  appellee,  the  plaintiff  below,  entered  upon  the  services- 
and  performed  them  until  the  first  day  of  June,  1892,  when^ 
he  was  discharged  or  released.  He  was  paid  the  five  hun- 
dred ($500)  dollars  advanced  money,  and  also  four  paymenta 
on  account  of  his  salary.  The  grounds  set  for  his  discharge 
were  want  of  skill  and  ability.  The  judgment  was  for  the. 
plaintiff,  and  the  defendant  has  appealed. 

At  the  trial  there  were  ten  exceptions  reserved  to  the  re- 
jection by  the  court  of  evidence  offered  by  the  defendant,  the? 
third,  ninth,  and  tenth  of  which  were  abandoned  at  the  hear- 
ing. There  were  also  exceptions  to  the  granting  of  the  first, 
fourth,  and  fifth  prayers  of  the  plaintiff,  and  to  the  rejection 
of  the  first,  third,  sixth,  and  eighth  prayers  of  the  defendant, 
and  to  the  instruction  on  the  part  of  the  court.  These  excep- 
tions form  the  basis  of  this  appeal,  and  we  will  pass  upon 
them  in  their  regular  order.  There  were  two  defenses  relied 
upon  by  the  appellant. 

1.  That  the  plaintiff  did  not  exercise  that  degree  of  skill 
and  efiBciency  required  of  professional  baseball  players,  play- 
ing in  the  league  or  association  to  which  the  defendant  be- 
longed, and  was  discharged  for  inefficiency. 

2.  That  there  was  a  universal  and  well-known  custom 
observed  by  all  professional  baseball  clubs  that  **•  the  club 
shall  have  the  right,  on  ten  days'  notice,  to  release  any  player 
who  does  not  come  up  to  the  requirements  of  his  position, 

AH.  ai.  R«r..  Vou  XUV.  -20 


306        Baltimorb  Baseball  Club  v.  Pickett.     [Maryland, 

and  play  satisfactorily;  that  the  defendant  received  the  ten 
days'  notice  and  was  discluirged. 

It  will  be  observed  that  the  contract  in  this  case  was  a 
special  one,  for  a  precise  period,  definite  in  its  terms,  and  is 
simply  an  ordinary  hiring  under  a  special  contract.  It  is 
entirely  silent  as  to  the  degree  of  skill  the  plaintiff  should 
possess  in  the  business  for  which  he  was  employed.  In  the 
words  of  the  contract  "he  was  to  play  ball  for  the  Baltimore 
Baseball  Club,  the  party  of  the  first  part,  for  the  season  of 
1892."  Now,  it  is  a  well-settled  rule  that  the  standard  of 
comparison  or  test  of  efficiency  is  that  degree  of  skill,  effi- 
ciency, and  knowledge  which  is  possessed  by  those  of  ordi- 
nary skill,  competency,  and  standing  in  the  particular  trade 
or  business  for  which  they  are  employed.  -And  as  tiie  con- 
tract provided  for  no  higher  degree  of  skill  than  this,  none 
other  could  be  required.  The  supreme  court  of  Pennsylvania 
lays  down  the  doctrine  to  be:  "  Where  skill  as  well  as  care 
is  required  in  performing  the  undertaking,  if  the  party  pur- 
port to  have  skill  in  the  business,  and  he  undertakes  for  hire, 
he  is  bound  to  the  exercise  of  due  and  ordinary  skill  in  the 
employment  of  his  art  or  business  about  it,  or,  in  other  words, 
to  perform  in  a  workmanlike  manner.  In  cases  of  this 
sort  he  must  be  understood  to  have  engaged  to  use  a  degree 
of  diligence,  attention,  and  skill  adequate  to  the  perform- 
ance of  his  undertaking.  Ordinary  skill  means  tliat  degree 
which  men  engaged  in  that  particular  art  usually  employ, 
not  that  which  belongs  to  a  few  men  only  of  extraordinary 
endowments  and  capacities":  Waxigh  v.  ShxaiJc.  20  Pa.  St. 
133;  also  Harmer  v.  Cornelius,  5  Com.  B.,  N.  S.,  236;  Parker 
T.  Piatt,  74  111.  432. 

S80  This  doctrine  was  fairly  submitted  to  the  jury  by  the 
first  prayer  of  the  plaintiff  and  the  fourtli  prayer  of  the  de- 
fendant, by  which  they  were  in  substance  told  that  if  they 
found  that  the  plaintiff  did  not  possess  and  exercise  the  skill, 
knowledge,  and  efficiency  possessed  and  exercised  by  other 
professional  baseball  players  of  ordinar}'  skill,  knowledge, 
and  efficiency,  atid  that  he  was  discharged  for  such  reasons, 
then  their  verdict  must  be  for  the  defendant.  A  large  num- 
ber of  witnesses,  who  had  been  professional  baseball  players 
for  six  or  ten  years,  and  who  had  played  with  the  plaintiff, 
testified  that  they  considered  him  a  good  player,  and  that  he 
played  an  average  good  game  of  ball. 

We  pass  now  to  the  second  question  in  the  case.     The 
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contention  on  the  part  of  the  appellant  is  that  the  contract 
was  made  subject  to  a  usage  or  custom  that  the  club  had  a 
right  to  cancel  the  contract  and  discharge  the  player  on  giv- 
ing ten  days'  notice  when  the  player  is  deficient  in  his  play- 
ing.    The  contract  is  entirely  silent  upon  this  subject,  and 
it  is  not  admitted  that  the  player  had  the  reciprocal  right 
to   abandon  the  club,  or  to  cancel   the  contract  when  he 
deemed  it  proper  or  right  to  do  so.     We  have  carefully  exam- 
ined the  testimony,  and  find  a  failure  of  proof  to  establish 
any  usage.     The  evidence  was  manifestly  too  vague  and  un- 
meaning to  warrant,  upon  any  principles,  the  submission  of 
any  proposition  based  upon  it.     The  plaintiflF  testified  "  that 
he  had  been  playing  professional  baseball  for  the  past  nine 
years,  is  familiar  with  the  rules  of  the  game,  and  had  signed 
contracts  for  professional  clubs;  that  he  had  never  signed  a 
contract  with  the  ten  days'  clause;  that  he  never  even  saw  one, 
and  knew  of  no  custom  by  which  a  player  could  be  discharged 
that  way;  that  nothing  was  said  about  it  when  he  signed." 
The  authorities  all  hold  that  a  usage  to  be  admissible  must  be 
proved  to  be  known  to  the  parties  or  be  so  general  and  well  es- 
tablished ^^'^  that  knowledge  and  adoption  of  it  may  be  pre- 
sumed, and  it  must  be  certain  and  uniform:  Foley  v.  MasoUf 
6  Md.  51;  Second  Nat.  Bank  v.  Western  Nat.  Bank,  51  Md. 
128;  34  Am.  Rep.  300;  Citizens'  Bank  v.  Graffiin,  31  Md.  520; 
1  Am.  Rep.  66;  Patterson  v.  Crowther,  70  Md.  125.     But  con- 
ceding that  there  was  sufficient  evidence  of  the  custom  and 
usage  contejided  for  by  the  appellant,  we  are  clearly  of  the 
opinion  that  it  was  not  admissible  to  vary  the  terms  of  this 
special  contract.     The  contract,  as  we  have  said,  is  one  for  a 
definite  term  of  service  and  binding  on  both  parties.     To  ad- 
mit the  usage  would  not  only  destroy  its  mutuality,  but  vary 
its  terms.     The  supreme  court  of  Rhode  Island,  in  a  similar 
case  to  the  one  now  under  consideration,  held  that"  a  local 
usage  cannot  be  considered  a  part  of  a  contract  when  it  con- 
tradicts that  contract."     Justices  Durfee  and  Haile,  in  de- 
livering the  opinion  of  the  court,  say  the  contract  and  usage 
cannot  stand    together.      Either  the  contract  must  prevail 
and  mnke  void  the  usage,  or  the  usage  must   prevail  and 
make  void  the  contract.     The  contract  described  in  this  dec- 
laration ia  not  a  contract  made  with  reference  to  the  usage, 
but  against  it.     The  contract  described  is  to  labor  for  a  year, 
but  the  usage  terminates  it  at  will.     The  contract  is  by  the 
very  fact  of  its  existence  a  protest  against  the  usage,  for  it 
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ceases  to  be  a  special  contract  the  moment  that  the  usage  is 
made  part  of  it.  A  usage  which  annuls  such  a  contract  can- 
not be  given  in  evidence,  without  subverting  the  well-settled 
rule  that  usages  inconsistent  with  a  contract  cannot  be  given 
in  evidence  to  afiFect  it:  Sweet  v.  Jenkins,  1  R.  I.  147;  36  Am. 
Dec.  242.  And  to  the  same  effect  is  the  case  of  Peters  v. 
Staveley,  15  L.  T.  275,  court  of  queen's  bench,  where  Chief 
Justice  Cockburn  holds  that,  the  contract  being  for  one  week 
certain,  the  custom,  even  if  proved,  could  not  control  it;  •®® 
also  Smith  v.  Sheridan,  10  N.  Y.  Supp.  365;  32  N.  Y.  St.  Rep. 
23.  The  same  rule  has  been  established  by  this  court  in  a 
number  of  cases:  Foley  v.  Mason,  6  Md.  51;  Citizens^  Bank  y. 
Grafflin,  31  Md.  520;  1  Am.  Rep.  66;  Susquehanna  Fertilizer 
Co.  V.  White,  66  Md.  452;  59  Am.  Rep.  186;  Patterson  v. 
Crowthers,  70  Md.  125;  First  Nat.  Bank  v.  Taliaferro,  72  Md. 
165. 

It  follows,  then,  from  this  view  of  the  case,  that  there  was 
no  error  by  the  court  in  granting  the  plaintiff's  fourth  and 
fifth  prayers,  which  were  to  the  effect  that  there  was  no 
evidence  of  any  usage  by  wliicli  the  plaintiff  could  be  dis- 
charged before  the  end  of  the  contract  period  without 
sufficient  cause,  and  the  exclusion  from  the  jury  of  all  evi- 
dence offered  to  show  the  existence  of  such  a  usage.  The  first 
prayer  of  the  defendant  relative  to  the  existence  of  the  usage 
was  properly  rejected.  The  third,  sixth,  and  eighth  prayers 
of  the  defendant  were  properly  rejected,  for  the  reasons  we 
have  heretofore  given.  The  first  prayer  granted  on  the  part 
of  the  plaintiff  was  correct,  and  contained  the  law  upon  that 
branch  of  the  case.  We  have  examined  all  the  exceptions, 
and  discover  no  error  of  which  the  appellant  has  a  right  to 
complain. 

The  first,  second,  fifth,  sixth,  and  seventh  exceptions  to  the 
admission  of  evidence  are  substantially  the  same,  and  pre- 
sent the  question  as  to  the  degree  of  skill  required  of  the 
plaintiff  in  the  performance  of  his  duty.  The  evidence  was 
properly  rejected,  because  it  tended  to  exact  or  to  establish  a 
higher  degree  of  skill  than  that  contemplated  by  the  contract. 
The  appellant  was  not  a  member  of  the  National  League  at 
the  time  the  contract  was  entered  into,  on  November  14, 
1891;  it  did  not  become  such  until  January,  1892.  This 
testimony  was  therefore  immaterial  and  irrelevant.  The 
fourth  exception  was  to  tlie  refusal  of  the  court  to  allow 
iha  following  question  to  be  answered:  "Can  you   tell  •*• 
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whether  or  not  there  was  any  public  complaint  by  the  pa- 
trons of  the  manner  in  which  Mr.  Pickett  filled  hia  position"? 
It  is  unnecessary  to  pass  upon  the  exception,  as  the  witness 
afterward  substantially  answered  the  question  proposed,  and 
defendant  had  the  benefit  of  his  answer.  The  remaining  ex- 
ception was  to  the  instruction  of  the  court  as  to  the  measure 
of  damages.  This  prayer  instructed  the  jury  that  if  they 
found  for  the  plaintiff,  he  was  entitled  to  recover  the  con- 
tract price,  less  such  sums  as  may  have  been  paid  to  him, 
and  also  less  such  sums  as  he  earned,  or  by  the  exercise  of 
due  diligence  might  have  earned,  in  the  line  of  his  busi- 
ness, during  the  remainder  of  the  period  covered  by  the  con- 
tract. We  think  this  was  unexceptionable,  and  is  the  law 
laid  down  by  this  court  in  Cui,iberland  etc.  R.  R.  Co.  v.  Slacks 
45  Md.  161. 

Finding  no  error,  and  the  whole  case  having  been  fairly 
submitted  to  the  jury,  the  judgment  will  be  affirmed. 

Judgment  affirmed.  

Master  and  Servant. — CJontract  to  Work  to  One's  SATisFAonoHi 
See  the  extended  notes  to  Duplex  etc.  Boiler  Co.  v.  Garden,  64  Am.  Rep.  Tllf 
and  Oibson  v.  Cranage,  33  Am.  Rep.  353. 

Master  and  Servant — Damage  for  Wrongful  Discharge  of  Serv- 
ant.— The  measure  of  damages  for  the  refusal  of  an  employer  to  permit  hia 
employee  to  perform  a  contract  of  employment  is  the  stipulated  salary  lesi 
the  amount  the  plaintiff  actually  earned,  or  might  by  due  and  reasonable 
diligence  have  earned,  after  his  dismissal:  Olmstead  v.  Bach,  78  Md.  132| 
anie,  p.  273,  and  note. 

Custom — Necessh'T  for  Knowledge  of  by  Parties,  Before  Admis- 
sible.— Knowledge,  either  express  or  implied,  of  a  particular  custom  must 
be  shown  in  order  to  bind  a  party  to  a  contract  by  it:  Bodjish  v.  Fox,  23 
Me.  90;  39  Am.  Dec.  611,  and  note;  First  Nat.  Bank  v.  Fiske,  133  Pa.  St. 
241;  19  Am.  St.  Rep.  635;  Horan  v.  Strachan,  86  Ga.  408;  22  Am.  St.  Rep. 
471,  and  note.  See,  also,  the  note  to  Destre/uin  v.  Louisiana  etc  Co.,  40  Am. 
St.  Rep.  272. 

Custom — When  not  Admissible  to  Vary  Contract. — Usage  or  cus- 
tom cannot  be  proved  to  alter  or  contradict  the  express  or  implied  terms  of 
a  contract  free  from  ambiguity:  Hopper  v.  Sage,  112  N.  Y.  530;  8  Am.  St. 
Rep.  771;  Mutual  Assur.  Soc.  v.  Scottish  Union  etr.  Ins.  Co.,  84  Va.  116;  10 
Am.  St.  Rep.  819,  and  note.  Evidence  is  inadmissible  to  contradict  the 
terms  of  an  express  contract:  Brown  v.  Foster,  113  Mass.  136;  18  Am.  Rep. 
463;  Randall  v.  Smith,  63  Mc.  105;  18  Am.  Rep.  200,  and  extended  note; 
Boardman  v.  Spooner,  13  Allen,  353;  90  Am.  Dec.  196;  Cox  v.  Peterson,  30 
Ala.  608;  68  Am.  Dec.  145,  aud  note;  Barlow  v.  Lambert,  28  Ala.  704;  65 
Am.  Dec.  374.  See  the  extended  note  to  Wilmering  r.  McQaughey,  6  Am. 
Rep.  678. 
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CoRFOBATiOMS— Stock  Dividbnds.— OrJiuarily  a  dividend  declared  in  stock 
ia  to  be  deemed  capital,  and  a  dividend  in  money  ia  to  be  deemed 
income. 

Rbmai.ndsrmkn  and  Tenant  for  Lifk— Stock  Dividends.— A  dividend, 
although  declared  in  stock,  is,  if  based  on  the  earnings  of  the  corpora- 
tion, in  reality,  by  whatsoever  name  called,  but  the  income  of  the  cap« 
ital  invested,  and  a  mode  of  distributing  the  profits. 

Remaindermen  and  Tenant  for  Life— Stock  Dividends. — When  it  is 
possible  for  the  court  to  ascertain  whether  the  distribution  in  a  stock 
dividend  includes  net  earnings,  and,  if  so,  what  proportion,  and  also 
whether  such  earnings  were  intended  to  be  made  a  part  of  the  capital, 
or  merely  to  be  nsed  temporarily,  with  the  intention  on  the  part  of 
the  directors  of  refunding  them  to  the  shareholders  as  income,  the 
court  should  make  such  investigations,  and  dispose  of  the  stock  in  au 
equitable  way  between  the  tenants  for  life  and  the  remaindermen. 

BUCAINDERMEK  AND  TENANT  FOB  LiFE— StOCK  DIVIDENDS. — If  a  resolution 

of  a  corporation  making  a  dividend  in  stock  declares  that  the  amount 
distributed  is  a  part  of  the  net  earnings  and  income  of  such  corporation 
received  for  the  fiscal  years  therein  designated,  and  that  the  directors 
therefore  resolve  that  a  dividend  of  a  designated  per  cent  be  declared 
upon  the  common  stock,  payable  in  common  stock  of  the  company,  such 
dividend  must  be  regarded  as  the  property  of  a  person  who  was,  during 
the  time  the  earnings  accrued,  a  tenant  for  life  of  the  stock  upon  wiiich 
the  dividend  was  declared,  and  not  the  property  of  the  remainder- 
men. 
CIokporation — Stock  Dividends,  Appoktionhbnt  of. — If  it  appears  that 
a  stock  dividend  has  been  declared,  resulting  from  the  net  earnings  of 
a  corporation  during  a  time  specified,  for  a  portion  of  wliich  time  a  life 
estate  existed  in  respect  to  the  stock  upon  which  the  dividend  is  de- 
clared, the  court  should  ascertain  the  amount  of  the  net  earnings  em- 
braced within  the  period  of  the  life  estate,  and  award  to  the  tenant 
thereof  such  amount,  and  the  balance  to  the  remaindermen. 

James  M.  Ambler,  Randolph  BartoUy  Skipwith  Wilmer,  W. 
Cabell  Bruce,  D.  K.  E.  Fisher^  and  William  A.  Fisher^  for  the 
appellants. 

Samuel  Snowden,  for  the  appellees. 

»*•  Boyd,  J.  John  Gregg  died  on  February  11,  1890, 
leaving  a  last  will  and  testament  by  which  he  left  one-half 
of  his  **'  property  to  three  trustees,  in  trust  for  the  sole  and 
separate  use  and  benefit  of  his  daughter,  Annie  G.  Thomas, 
for  and  during  her  natural  life,  and  after  her  death  then  in 
trust  to  grant  and  convey,  transfer,  and  deliver  the  same  to 
the  issue  of  her  l^ody  living  at  the  time  of  her  death,  sliare 
and  share  alike,  etc.     The  other  half  of  his  property  is  left 
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to  the  8a me  trustees  for  the  benefit  of  his  other  daughter, 
Margaret  Pennington,  for  and  during  her  natural  life,  and 
after  her  death  to  be  held  in  trust  for  the  issue  of  her  bodj 
living  at  the  time  of  her  death,  share  and  share  alike,  etc 
In  each  case  provision  is  made  for  the  disposition  of  the  prop- 
erty in  the  event  of  either  daughter  dying  without  issue. 

Amongst  other  provisions  the  will  directs  the  trustees  to 
make,  under  the  orders  and  supervision  of  a  court  having 
equity  jurisdiction,  a  division  and  partition  of  his  estate  into 
two  parts. 

Mrs.  Thomas  died  in  July,  1891,  leaving  three  children  and 
her  husband,  who  was  made  executor  of  her  last  will  and 
testament.  The  trustees  filed  a  petition  in  the  circuit  court 
of  Baltimore  city,  asking  it  to  take  jurisdiction  over  the 
estate,  and  on  September  15,  1891,  that  court  did  assume 
jurisdiction  over  the  same.  On  December  13,  1892,  the 
trustees  filed  a  bill  or  petition  in  said  court,  asking  that  they 
may  be  directed  to  make  a  partition  of  the  estate  as  author- 
ized by  the  will.  They  gave  lists  of  the  properties,  bonds, 
stocks,  etc.,  in  their  possession,  including  3,352  shares  of 
the  common  stock  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany. On  December  19,  1892,  they  filed  a  petition  in  which 
they  stated  they  had  failed  to  include  in  their  bill  670  shares 
of  tlie  common  stock  of  the  Baltimore  and  Ohio  Railroad 
Company,  which  were  issued  to  them  in  pursuance  of  a  reso- 
lution of  the  board  of  directors  of  said  company,  passed  on 
the  eleventh  day  of  November,  1891,  whereby  a  dividend  of 
twenty  per  cent  on  the  common  ***  stock  of  the  company 
was  declared  for  the  three  fiscal  years,  ending  respectively 
September  30,  1889,  September  30,  1890,  and  September  30, 
1891,  and  that  the  670  shares  of  stock  were  issued  to  and  held 
by  them  as  dividends  or  earnings  on  the  3,352  shares  of  stock 
mentioned  in  the  bill,  and  prayed  the  court  to  permit  them 
to  amend  their  bill  by  including  the  670  shares  of  stock, 
which  amendment  was  allowed  by  the  court. 

The  parties  in  interest  answered  the  bill  as  amended. 
John  Marshall  Thomas,  the  husband  and  executor  of  Annie 
G.  Thomas,  who  died  in  July,  1891,  claimed  in  his  answer 
that  inasmuch  as  the  said  670  shares  of  stock  are  the  divi- 
dends and  earnings  of  the  3,352  shares  of  stock  held  by  the 
deceased  in  his  lifetime,  for  the  three  years  ending  Septem- 
ber 30,  1889,  September  30,  1890,  and  September  30,  1891, 
respectively,  he,  as  executor  of  his  wife  and  in  his  own  right, 
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was  entitled  to  one-half  of  the  proportionate  part  of  the  said 
earnings  (dividend  stock)  that  were  earned  between  the  de- 
cease of  the  testator  on  February  11,  1890,  and  the  decease 
of  Mrs.  Thomas  on  July  8,  1891.  Margaret  Pennington  and 
husband  claimed  that  the  670  shares  of  stock  were  issued  as 
a  dividend  on  account  of  earnings  and  income,  and  that  hence 
she  was  entitled  to  one-half  of  the  same  as  her  absolute  prop- 
erty. 

Testimony  was  taken,  and  the  court  passed  an  interlocu- 
tory decree  for  partition,  appointing  the  three  trustees  com- 
missioners. The  commissioners  made  their  return  to  the 
court,  and  included  one-half  of  the  said  670  shares  of  stock 
in  each  of  the  two  schedules  of  the  trust  property.  Mr.  and 
Mrs.  Pennington  and  Mr.  Thomas  excepted  to  the  return  of 
the  commissioners  and  trustees  for  the  reasons  set  out  in 
their  answers. 

The  circuit  court  of  Baltimore  city  overruled  the  excep- 
tions, ratified  and  confirmed  the  return  in  respect  to  those 
shares  of  stock,  and  directed  that  they  should  **•  be  held 
by  the  trustees  under  the  will  of  John  Gregg.  From  this 
decree  appeals  were  taken  by  J.  Marshall  Thomas,  in  his 
own  right  and  as  executor  of  Annie  Gregg  Thomas,  and 
by  Margaret  Pennington  and  husband.  The  first  question, 
therefore,  to  be  decided  is,  Are  the  670  shares  of  stock  issued 
by  the  Baltimore  and  Ohio  Railroad  Company  to  be  con- 
sidered as  income,  and  vest  in  the  life  tenants,  or  as  cap- 
ital, and  be  held  by  the  trustees,  together  with  the  rest  of 
the  trust  estate? 

Although  this  court  has  never  been  called  upon  before  to 
ilecide  this  question,  it  has  frequently  been  before  the  courts 
of  England  as  well  as  many  of  the  courts  of  last  resort  in 
this  country.  We  are  not  helped,  but  rather  embarrassed, 
however,  by  the  fact  that  so  many  courts  have  passed  upon 
the  question,  as  we  find  jurists  entitled  to  our  highest  respect 
•widely  differing  on  the  subject.  It  is  true  that  some  of  the 
■decisions  can  be  reconciled  by  a  careful  examination  of  the 
facts  on  which  th^y  are  based,  yet  there  are  others  which  are 
irreconcilable. 

The  authorities  generally  agree  that  if  the  intention  of  the 
testator  can  be  gathered  from  the  will,  it  must  prevail  in 
determining  such  questions  as  are  now  presented  for  our  con- 
sideration, but  the  will  of  John  Gregg  throws  but  little,  if 
any,  light  on  the  subject.     There  is  a  class  of  cases  that  de- 
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cide  that  when  the  company  has  the  power  of  distributing  its 
profits  as  dividends,  or  of  converting  them  into  capital,  and 
it  validly  exercises  such  power,  it  is  binding  on  all  persona 
interested,  and  what  the  "company  says  is  income  shall  be 
income,  and  what  it  says  is  capital  shall  be  capital."  In 
other  words,  that  the  intention  of  the  company  shall  prevail 
in  determining  the  question. 

This  court  decided  in  State  v.  Baltimore  etc.  R.  R.  Co.,  6 
Gill,  363,  that  the  directors  of  this  company  are  only  bound 
to  divide  such  part  of  the  net  profits  as  they  may  deem 
proper;  that  they  can  apply  any  portion  of  the  ***  net  profits 
not  divided  to  any  legitimate  purposes  of  the  company,  and 
that  they  can  expend  the  revenues  of  the  company  abso- 
lutely, without  being  bound  to  refund  them,  or  they  could 
appropriate  and  agree  to  refund  them  to  the  stockholders  in 
their  discretion. 

This  statement  of  the  power  of  the  directors  assumes  of 
course  that  they  would  act  in  good  faith. 

The  only  evidence  in  the  case  that  in  any  way  reflects  upon 
the  intention  of  the  company  is  the  resolution  of  the  direc- 
tors declaring  the  dividends,  which  is  as  follows: 

"Whereas,  for  the  fiscal  years  terminating  September 
30th,  1889, 1890,  and  1891,  the  net  earnings  and  income  of  the 
company  have  amounted  to  the  sum  of  $4,545.272.34 — as 
shown  by  its  reports — after  the  payment  of  dividends  on  the 
first  and  second  series  of  preferred  stock  to  the  amount  of 
$900,000,  the  adjustment  of  sinking  fund  accounts,  and 
after  charging  to  operating  expenses  during  those  years  over 
one  million  dollars  expended  in  betterments  and  improve- 
ments of  the  physical  condition  of  the  property,  and  in  bring- 
ing it  up  to  a  higher  working  standard; 

"And  whereas,  after  charging  to  '  Profit  and  Loss '  of 
those  years  the  sum  of  $1,617,051.09 — a  deduction  which  has 
been  deemed  proper  to  make  by  reason  mainly  of  deprecia- 
tion of  the  value  of  equipment,  which  properly  should  have 
been  made  during  the  year  1888 — there  still  remains  of  such 
net  earnings  and  income  the  sum  of  $3,311,455.23,  which 
sum,  in  addition  to  the  amounts  derived  from  other  sources, 
has  been  used  in  reduction  of  tl»e  bonded  and  car  trust  in- 
debtedness of  the  company  to  the  amount  of  $1,325,102.64, 
and  also  for  the  permanent  improvement  of  the  railway,  and 
for  new  construction,  all  of  which  contribute  valuable  addi- 
tions to  the  property  and  to  the  capital  of  the  company; 
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** Therefore  resolved^  That  a  dividend  of  twenty  (20)  per 
cent  be  declared  upon  the  common  stock  of  this  ***  com- 
pany, for  the  period  ending  Sei)tember  30th,  1891,  payable 
on  and  after  Slst  day  of  December,  1891,  in  common  stock 
of  the  company,  at  the  oflBce  of  the  treasurer,  to  the  stock- 
holders of  record,  on  the  30th  day  of  November,  1891,"  etc. 

As  so  many  different  views  have  been  expressed  by  the 
courts  in  passing  upon  the  respective  rights  of  tenants  for 
life,  and  remaindermen  in  regard  to  what  are  commonly 
called  "stock  dividends,"  it  will  be  well  to  refer  to  some  of 
the  leading  cases. 

In  Minot  v.  Paine,  99  Mass.  101,  96  Am.  Dec.  705,  what  is 
sometimes  called  "the  Massachusetts  rule"  was  adopted, 
viz.,  "  to  regard  cash  dividends,  however  large,  as  income,  and 
stock  dividends,  however  made,  as  capital." 

The  court  said  that  the  trustee  needed  some  plain  prin- 
ciple to  guide  him,  and  deemed  the  above  rule  simple  and 
equitable,  as  well  as  in  conformity  with  the  prior  decisions  of 
that  court.  In  that  case  the  court  held  that  the  distribution 
of  stock  of  a  railroad  company  to  represent  improvements  on 
the  road,  construction  of  a  bridge,  etc.,  although  admitted  to 
have  been  made  from  the  net  earnings  of  the  company,  should 
be  treated  as  capital  and  not  as  income,  and  hence  should  be 
held  by  the  trustees  and  not  delivered  to  the  life  tenant. 
Regular  cash  dividends  had  been  paid  semiannually  on  the 
stock. 

This  rule  has  not  been  altogether  acceptable,  and  has  been 
somewhat  qualified,  or  modified,  by  subsequent  cases  in  that 
state,  although  the  general  principle  as  settled  in  Minot  v, 
Paine,  99  Mass.  101,  96  Am.  Dec.  705,  is  still  maintained.  In 
Dnland  v.  Williams,  101  Mass.  571,  the  directors  having  voted 
to  increase  the  capital  stock  by  3,000  shares,  declared  a 
cash  dividend  of  40  per  cent,  and  authorized  the  treasurer 
to  receive  that  dividend  in  payment  for  2,800  shares,  the  re- 
maining 200  shares  to  be  sold,  the  court  held  that  the 
transaction  **'  was  virtually  a  stock  dividend,  and  that 
the  shares  must  go  to  the  remainderman's  fund.  In  Leland 
V.  Hayden,  102  Mass.  542,  where  the  company  had  invested 
its  surplus  earnings  in  its  own  stock,  and  subsequently  de- 
clared a  dividend  of  that  stock,  the  life  tenant  was  held  en- 
titled to  it. 

The  Massachusetts  court  in  these  later  cases  determined 
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that  they  can,  in  deciding  whether  in  a  given  case  the  dis- 
tribution is  a  stock  or  cash  dividend,  consider  the  actual  and 
substantial  character  of  the  transaction,  and  not  its  nominal 
character  merely:  See,  also.  Rand  v.  Hubbell,  115  Mass.  461*, 
15  Am.  Rep.  121;  Heard  v.  Eldredge,  109  Mass.  258;  12  Am. 
Rep.  687;  Davis  v.  Jackson,  152  Mass.  58;  23  Am.  St.  Rep.  801. 
In  Rand  v.  Hubbell,  115  Mass.  461,  15  Am.  Rep.  121,  Chief 
Justice  Gray,  in  speaking  of  the  earnings  of  a  corporation, 
said:  "When  a  distribution  of  said  earnings  is  made  by  the 
corporation  among  its  stockholders,  the  question  whether 
sucli  distribution  is  an  apportionment  of  additional  stock  or 
a  division  of  profits  depends  upon  the  substance  and  intent  of 
the  action  of  the  corporation,  as  shown  by  its  votes." 

In  the  case  of  Gibbons  v.  Mahon,  136  U.  S.  549,  Justice 
Gray  uses  very  much  the  same  language,  adding  that  ordina- 
rily a  dividend  declared  in  stock  is  to  be  deemed  capital, 
and  a  dividend  in  money  is  to  be  deemed  income,  of 
each  share."  The  court  decided  that  the  new  shares  is- 
sued in  that  case  were  capital.  The  company  had  paid 
money  dividends  from  time  to  time,  and  had  invested  por- 
tions of  its  net  earnings,  income,  and  profits  in  the  enlarge- 
ment of  its  plant,  so  that  its  construction  account  exceeded 
$1,000,000 — being  double  the  capital  stock.  The  capital  was 
increased  to  $1,000,000,  and,  by  resolution  of  the  direc- 
tors the  ii^creased  stock  was  awarded  to  the  shareholders, 
share  for  share.  The  greater  part  of  the  investments  was 
made  prior  to  the  beginning  of  tlie  life  tenancy,  although 
the  construction  account  was  increased  between  one  and  two 
hundred  thousand  dollars  afterward. 

**'  The  court  practically  adopted  the  Massachusetts  rule, 
qualified  as  above  stated,  and  decided  that  the  new  stock 
was  capital. 

In  Connecticut  and  Rhode  Island  dividends  of  new  shares 
representing  accumulated  earnings  are  held  to  be  capital, 
and  not  income:  Brinley  v.  Grow,  50  Conn.  66;  47  Am.  Rep. 
618;  Brown,  Pelilioner,  14  R.  I.  371;  51  Am.  Rep.  397. 

In  Richardson  v.  Richardson,  75  Me.  570,  46  Am.  Rep.  428, 
the  court  said:  "The  decided  preponderance  of  authority 
probably  concedes  the  point  that  dividends  of  stock  go  to  the 
capital  under  all  ordinary  circumstances."  In  Georgia  the 
code  is  construed  so  as  to  follow  the  Massachusetts  rule: 
Millen  v.  Guerrard,  67  Ga.  284;  44  Am.  Rep.  720. 
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In  England  there  have  been  a  number  of  decisions  on  this 
question,  and  they  are  somewhat  conflicting.  The  earlier 
cases  decided  that  an  ordinary,  regular,  and  usual  dividend, 
whether  it  be  cash,  stock,  or  property,  belonged  to  the  life 
tenant,  and  that  an  extraordinary  dividend  belonged  to  the 
corpus.  In  the  later  cases  the  courts  have  examined  into 
the  real  nature  of  the  transaction  to  ascertain  the  intention 
of  the  company.  In  the  case  of  Bouch  v.  Sproule,  L.  R.  12 
App.  Cas.  385,  397,  where  the  early  English  cases  are  re- 
viewed. Lord  Herschell  quoted  with  approval  the  principle 
expressed  by  Lord  Justice  Fry:  "When  a  testator  or  settler 
directs  or  permits  the  subject  of  his  disposition  to  remain  as 
sliares  or  stocks  in  a  company  which  has  the  power  either  of 
distributing  its  profits  as  dividends,  or  of  converting  them 
into  capital,  and  the  company  validly  exercises  this  power, 
such  exercise  of  its  power  is  binding  on  all  persons  inter- 
ested under  the  testator  or  settler  in  the  shares,  and  conse- 
quently what  is  paid  by  the  company  as  dividend  goes  to  the 
tenant  for  life,  and  what  is  paid  by  the  company  to  the  share- 
holder as  capital,  or  appropriated  as  an  increase  of  the  capital 
«tock  in  the  concern,  inures  to  the  benefit  of  all  who  are  *** 
interested  in  the  capital."  That  expression  is  also  quoted  by 
Justice  Gray  in  Oibhona  v.  Mahon,  136  U.  S.  549. 

In  Pennsylvania  there  have  been  a  number  of  decisions 
beginning  with  Earp's  Appeal^  28  Pa.  St.  368.  In  that  case 
a  testator  left  the  residue  of  his  estate  to  his  executors  in 
trust  to  collect  tlie  rents,  income,  and  interest,  and  to  pay  one 
equal  fourth  part  to  and  for  the  use  of  each  of  his  four  chil- 
dren during  their  natural  lives,  etc.  Among  the  residuary 
estate  was  stock  in  a  manufacturing  company  upon  which 
large  surplus  profits  over  and  above  the  current  dividends 
had  accumulated  and  continued  to  accumulate  for  several 
years  after  the  death  of  the  testator.  With  the  consent  of 
the  executors  and  the  legatees  the  capital. stock  of  the  com- 
pany was  increased  and  new  stock  distributed  among  the 
stockholders  in  proportion  to  the  stock  held  by  them,  the 
surplus  earnings  or  profits  being  applied  to  the  payment  of 
such  increased  shares  of  stock.  It  was  held  that  so  much 
of  the  surplus  earnings  as  accumulated  before  the  death  of 
the  testator  was  principal,  and  subject  to  the  trust,  and  that 
the  accumulations  after  the  death  of  the  testator  were  as 
much  a  part  of  the  income  of  the  principal  as  the  current 
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dividends,  and  as  such  beloriged  to  the  legatees  of  the  income 
for  life.  The  court  decided  that  the  surplus  earnings  could 
be  apportioned  so  as  to  credit  the  capital  with  such  as  had 
accumulated  prior  to  the  death  of  the  testator,  and  to  give  to- 
the  life  tenant  those  earnings  that  had  accumulated  after  the 
testator's  death.  This  case  has  been  followed  in  Pennsyl- 
vania in  a  number  of  cases:  See  Wiltbank^a  Appeal^  64  Pa. 
St.  256;  3  Am.  Rep.  585;  Moss'  Appeal,  83  Pa.  St.  264;  24 
Am.  Rep.  164;  Biddle's  Appeal,  99  Pa.  St.  278;  Vinton's  Ap- 
peal, 99  Pa.  St.  434;  44  Am.  Rep.  116;  and  Smith's  Estate^ 
140  Pa.  St.  344;  23  Am.  St.  Rep.  237.  Different  results  were 
reached  in  these  cases,  but  the  principles  settled  in  Earp^» 
Appeal,  28  Pa.  St.  368,  were  affirmed.  Justice  Paxson,  in 
Moss'  Appeal,  83  Pa.  St.  264,  24  Am.  Rep.  164,  after  referring  to 
the  general  '**  rule  that  nothing  earned  by  a  corporation  can 
be  regarded  as  profits  until  it  shall  have  been  declared  so  by 
the  directors,  and  that  the  stockholders  have  no  right  to 
claim  earnings  until  the  corporation  decides  to  distribute 
them  as  profits,  said:  "  But  when  a  corporation,  having  actu- 
ally made  profits,  proceeds  to  distribute  such  profits  amongst 
the  stockholders,  the  tenant  for  life  would  be  entitled  to  re- 
ceive them,  and  this  without  regard  to  the  form  of  the 
transaction.  Equity  which  disregards  form  and  grasps  the 
substance  would  award  the  thing  distributed,  whether  stock 
or  moneys,  to  whomsoever  was  entitled  to  the  profits." 

In  Van  Doren  ▼.  Olden,  19  N.  J.  Eq.  176,  97  Am.  Dec.  650^ 
the  chancellor  reviewed  the  early  English  cases,  declined  to 
follow  them,  and  said:  "  Chief  Justice  Lewis,  in  Earp's  Appeal,. 
28  Pa.  St.  368,  considered  the  whole  matter  fully,  and  settled 
the  law  in  Pennsylvania  on  this  subject  in  an  opinion  prepared 
with  great  ability,  on  wliat  appears  to  me  to  be  the  correct 
principles  to  be  applied  in  all  such  cases":  See,  also,  Ashhurst 
V.  Field,  26  N.  J.  Eq.  1. 

In  Lord  v.  Brooks,  52  N.  H.  72,  the  court  follows  Earp'» 
Appeal,  28  Pa.  St.  368,  and  says  that  "  the  reasoning  in  Minot 
V.  Paine,  99  Mass.  101,  96  Am.  Dec.  705,  is  unsatisfactory 
to  us." 

The  case  of  Hite  v.  Hite,  93  Ky.  257,  40  Am.  St.  Rep.  189,. 
decides  that  "  where  a  dividend,  although  declared  in  stock, 
is  based  upon  the  earnings  of  the  company,  it  is  in  reality, 
whether  called  by  one  name  or  another,  the  income  of  the 
capital  invested  in  it.  It  is  but  a  mode  of  distributing  the 
profit." 
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The  early  New  York  eases  are  to  the  same  effect  as  Earp^a 
Appeal,  28  Pa.  St.  368;  Clarkson  v.  Clarkson,  18  Barb.  646; 
Sivip»on  V.  Moore,  30  Barb.  637;  Goldsmith  v.  Swift,  26  Hun, 
201.  But  they  are  not  decisions  of  the  highest  court  in  that 
state,  which  in  Riggs  v.  Cragg,  89  N.  Y.  479,  declined  to  pass 
upon  the  question,  as  it  was  not  necessary  to  decide  it. 

**®  Several  of  the  late  text-books  have  adopted  the  Penn- 
sylvania rule  as  the  correct  one,  and  some  of  them  speak  of 
it  as  the  American  rule,  although  they  are  not  correct  in 
stating  that  this  rule  prevails  in  every  state  but  Massachusetts 
and  Georgia:  Cook  on  Stocks  and  Stockholders,  sec.  554;  1 
Spelling  on  Private  Corporations,  sec.  457,  note  2;  2  Beach 
on  Private  Corporations,  sec.  600. 

It  will  be  seen  from  an  examination  of  the  above  author- 
ities that  they  differ  very  materially  as  to  the  proper  rule  to 
be  established  on  the  main  question,  as  well  as  on  minor 
matters.  But  there  are  some  principles  involved  in  the  ques- 
tion concerning  which  most  of  the  courts  are  in  accord. 

It  is  generally  admitted  by  those  courts  which  are  ordinarily 
inclined  to  hold  stock  dividends  to  be  capital  that  there  may 
be  cases  in  which  they  should  be  held  to  be  income,  depend- 
ing "upon  the  substance  and  intent  of  the  action  of  the  cor- 
poration as  manifested  by  its  vote  or  resolution,"  as  was  said 
in  Gibbons  v.  Mahon,  136  U.  S.  559.  There  are  but  few  cases, 
if  any,  that  can  properly  be  construed  to  mean  that  although 
the  stock  dividends  only  included  net  earnings,  and  they 
■were  intended  to  be  distributed  as  income,  and  not  as  capital^ 
yet  the  life  tenants  must  be  deprived  of  thiin  simply  because 
they  were  stock  dividends. 

When  it  is  possible  for  the  court  to  ascertain  to  any  cer- 
tainty whether  the  distribution  in  the  stock  dividend  includes 
net  earnings,  and,  if  so,  what  proportion,  and  also  whether 
such  earnings  were  intended  to  be  made  a  part  of  the  capital 
or  merely  to  be  used  temporarily  with  the  intention  on  the 
part  of  the  directors  of  refunding  them  to  the  shareholders  as 
income,  we  think  it  is  the  duty  of  the  court  to  make  such 
investigations  and  dispose  of  the  stock  in  an  equitable  way 
between  the  tenants  for  life  and  the  remaindermen. 

The  resolution  of  the  railroad  company  passed  November 
11,  1891,  shows  that  the  amount  distributed  was  **''  a  part 
of  the  net  earnings  and  income  received  for  the  three  6scal 
jeara  ending    Septeuiber   30,    1889,    1890,   and    1891,   and 
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•' wliereas"  it  was  used  by  the  directors,  "therefore  resolved 
that  a  dividend  of  tv^enty  (20)  per  cent  be  dechired  upon  the 
common  stock  of  this  company  for  the  period  ending  Septem- 
ber 30th,  1891,  payable  on  and  after  31st  day  of  December, 
1891."  If  the  resolution  had  stopped  there  it  could  hardly 
be  doubted  that  the  life  tenants  were  entitled  to  at  least  a  por- 
tion of  such  a  dividend,  and  are  they  to  be  deprived  of  all  in- 
terest in  the  dividend  simply  because  it  was  made  payable 
"in  common  stock  of  the  company"?  We  think  not.  This 
stock  was  intended  "  for  the  sole  and  separate  use  and  benefit" 
of  the  daughters  of  the  testator  during  their  lives,  according 
to  the  terms  of  the  will.  He  wanted  them  to  enjoy  the  use 
and  benefit  of  his  property  as  long  as  they  lived.  He  unques- 
tionably did  not  contemplate  having  all  the  income  on  over 
$300,000  of  his  property  added  to  the  capital  from  time  to 
time,  although  he  knew,  or  was  presumed  to  know,  that  the 
directors  could  use  it  for  the  legitimate  purposes  of  the  com- 
pany if  they  deemed  it  proper.  In  his  original  will  he  ex- 
pressed the  wish  that  all  investments  in  railroad  stocks,  or  in 
any  other  like  securities  left  by  him,  should  be  kept  intact 
by  the  trustees  as  they  existed  at  the  time  of  his  death,  except 
such  as  might  become  payable  or  redeemable. 

It  is  true  he  modified  that  in  the  codicil  to  his  will,  and 
authorized  a  sale  of  his  stock,  etc,  whenever  in  the  judgment 
of  all  three  of  his  trustees  a  sale  would  be  advantageous  to 
those  interested;  but,  if  he  had  supposed  that  there  would  be 
any  likelihood  of  his  children  being  deprived  of  the  income 
from  tins  stock,  he  would  never  have  inserted  such  a  pro- 
vision in  his  original  will,  or  have  made  the  right  to  sell 
dependent  upon  the  judgment  "of  all  three"  trustees,  one  of 
whom  had  a  contingent  '**  interest  in  all  the  property  after 
the  life  estate  of  the  daughters,  although  he  had  the  most 
implicit  confidence  in  them. 

It  is  clear  that  the  testator  desired  his  daughters  to  get 
the  benefit  of  the  income  of  all  his  property,  and  it  is  equally 
clear  that  the  company  intended  to  compensate  the  stock- 
holders for  the  loss  of  the  income  of  a  definite  period,  used 
by  them  by  declaring  a  dividend  to  cover  that  period,  viz., 
*'the  period  ending  September  SO,  1891." 

This  court  has  in  the  case  of  State  v.  Baltimore  etc.  R.  R, 
Co.,  6  Gill,  363,  expressly  decided  that  the  railroad  company 
oan  refund  to  the  stockholders  the  net  revenue  which  had 
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been  appropriated  to  the  purposes  of  the  charter,  and  might 
borrow  money,  to  supply  the  place  of  that  which  had  been 
used,  from  the  stockholders  or  any  one  else.  It  was  decided  in 
that  case  that  the  company  could  give  its  bonds  to  such  stock- 
holders as  were  willing  to  receive  them  for  their  portion  of 
the  net  profits  thus  used.  On  page  378  the  court  used  the 
word  "stock"  instead  of  "  bonds"  which  was  probably  inad- 
vertently done,  but,  if  the  company  has  the  power  to  give  its 
stockholders  bonds  for  net  revenue  used,  it  can  also  issue  its 
stock  which  it  has  the  authority  under  its  charter  to  increase. 
If,  in  this  instance,  the  company  had  issued  bonds  the  life 
tenants  would  have  been  entitled  to  their  proportions,  and 
why  not  of  the  stock  issued?  We  think,  under  the  circum- 
stances, the  life  tenants  are  entitled  to  their  shares  of  the 
stock,  and  the  only  remaining  question  is.  How  can  it  be  ap- 
portioned so  as  to  do  justice  to  all  persons  interested  7 

The  evidence  is  not  as  full  as  it  might  be:  section  19  of 
chapter  123  of  the  acts  of  1826.  The  charter  of  the  company 
provides  that  the  president  and  directors  shall  annually  or 
semiannually  declare  and  make  such  dividend  as  they  may 
deem  proper,  etc.  The  resolution  of  •*•  the  directors  refers 
to  three  fiscal  years  ending  September  30,  1889,  1890,  and 
1891,  and  then  declares  the  dividend  for  the  period  ending 
September  30,  1891.  It  is  usual  for  railroad  companies  to 
keep  such  accounts  as  will  show  their  net  earnings,  if  any, 
for  each  period  of  six  months,  as  well  as  for  the  wjiole  fiscal 
year. 

We  do  not  think  it  would  be  proper  to  approximate  the 
net  earnings  for  a  proportionate  part  of  the  six  months,  but 
if  it  can  be  accurately  ascertained  wiiat  proportion  of  the 
twenty  per  cent  dividend  declared  by  the  company  was  earned 
in  each  period  of  six  months,  commencing  October  1,  1889, 
then  we  think  it  should  be  ascertained  for  each  of  such 
periods  ending  March  31,  1890,  September  30,  1890,  and 
March  31,  1891.  Having  ascertained  the  amount  of  net 
earnings  for  those  eighteen  months,  it  can  readily  be  ascer- 
tained what  proportion  of  the  670  shares  was  earned  during 
that  time.  One-half  of  such  amount  should  be  allowed  John 
Marshall  Thomas,  executor  of  Annie  Gregg  Thomas,  as  her 
proportion,  she  having  died  in  July,  1891.  If  the  net  earn- 
ings for  the  periods  of  six  months  cannot  be  definitely  deter- 
mined,  then  ascertain  them    for    the    fiscal   year    ending 
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September  30,  1890,  and  the  proportion  of  the  670  share* 
earned  during  that  time,  and  Mrs.  Thomas'  estate  will  b©^ 
entitled  to  one-half  thereof. 

So  far  as  Mrs.  Pennington's  interest  is  concerned,  it  wilL 
only  be  necessary  to  determine  the  net  earnings  for  the  two^ 
years  ending  September  30,  1890,  and  September  30,  1891;. 
then  ascertain  what  proportion  of  the  670  shares  was  earned- 
during  those  two  years,  and  Mrs.  Pennington  will  be  entitled! 
to  one-half  of  the  same.  The  proportion  of  shares  earned, 
during  the  year  ending  September  30,  1889,  must  be  treated 
as  capital,  and  also  the  Thomas  half  for  the  two  years  end- 
ing September  30,  1890,  and  September  30,  1891,  after  de- 
ducting the  number  of  shares  to  be  turned  over  to  Mr.  Thomas^ 
as  above  directed. 

S60  y^Q  think  this  plan  an  equitable  one.  There  can  be^ 
no  serious  difficulty  in  ascertaining  accurately  the  net  profits- 
earned  by  the  company  during  each  fiscal  year  of  this  period^ 
of  three  fiscal  years,  and  it  is  altogether  probable  that  this; 
can  be  determined  with  the  same  accuracy  for  the  period  of 
six  months. 

So  far  as  the  Pennington  share  is  concerned,  that  is  im- 
material, but  it  may  affect  the  Thomas  share,  as  we  do  not 
deem  it  practicable  or  proper  to  subdivide  the  periods  fixed 
by  the  company  for  dividends. 

Whatever  those  periods  were,  whether  of  six  months  or  a. 
year,  they  should  be  adopted.  We  see  no  objection  to  thus- 
apportioning  the  dividends  between  the  life  tenants  and 
remaindermen  under  the  circumstances  of  this  case.  The 
resolution  of  the  directors  shows  on  its  face  that  the  earn- 
ings of  the  three  years  were  ascertained  and  the  dividend 
was  declared  accordingly.  As  the  earnings  for  the  year 
ending  September  30,  1889,  can  be  easily  told,  and  that  was 
before  the  life  estate  commenced,  it  is  but  just  and  in  accord- 
ance with  the  intention  of  the  testator,  so  far  as  it  is  shown^ 
that  such  earnings  be  treated  as  capital. 

Such  further  testimony  as  may  be  necessary  to  meet  th» 
views  herein  expressed  can  be  taken. 

It  follows  from  what  we  have  said  that  the  decree  of  the 
court  below  dated  September  7,  1893,  must  be  reversed,  and 
the  cause  remanded  so  that  the  views  herein  expressed  may 
be  carried  out. 

Decree  reversed  and  cause  remanded. 

AM.  ST.  &Br.,  Vol.  XUV.— 21 
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CoRPOBATTOWS—DiviDEKDS— Apportionment  Betwekn  Lifk  Tenants 
AND  Rkm AiHDBRHEK. — Corporate  divideiula,  whether  of  stock  or  payable  in 
money,  are  nonapportionable,  and  must  be  considered  as  accruing  in  their 
entirety  as  of  the  date  when  they  are  declared,  and,  as  between  a  life  ten< 
ant  entitled  to  the  income  from  an  estate  out  of  which  such  dividends  are 
declared  and  the  remainderman,  they  belong  to  the  life  tenant  if  a  profit, 
and  declared  after  his  tenancy  commenced:  HUe  v,  Hite,  93  Ky.  257;  40 
Am.  St.  Rep.  189,  and  note,  with  the  cases  discussing  this  subject  collected. 
See  the  full  discussion  of  the  questions  presented  by  the  principal  case  ia 
the  extended  notes  to  Allen  r.  De  Groodtf  U  Am.  St  Rep.  633,  Md  Oibbona 
^.  Mahon,  M  Am.  Rep.  264. 
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Thomas  v.  Commercial  Union  Assuranob  Co. 

[162  MA8aACHU8£TT8,  29.] 

Imsdranok  Against  Firr,  Entirety  o»  Contract  ot. — A  policy  of  inaor- 
ance  against  loss  by  fire  of  buildings  described  as  a  dwelling>bouse  and 
a  stable  situate  near  it,  for  which  but  one  premium  is  paid,  though  the 
amount  for  which  each  building  is  insured  is  separately  stated,  is  aa 
entirety,  and  if  void  in  part  is  void  altogether.  Hence,  if  the  house  is 
not  a  dwelling,  but  a  hotel,  and  the  insurance  of  it  is  void  on  that 
ground,  the  policy  is  also  void  as  to  the  stable. 

Iksdranck  Against  Fire  —  Misdescripiion.  —  A  Bcjildinq  Which  has 
BERN  Used  as  a  Hotel,  and  which,  from  the  number  and  arrange* 
Dient  of  the  rooms,  is  clearly  a  hotel,  and  not  a  dwelling,  cannot  prop* 
erly  be  insured  as  a  dwelling-house,  though  it  is  at  the  time  in  the 
custody  of  a  caretaker,  and  the  owner  intends  it  to  so  remain  until  it 
can  be  sold,  unless,  in  the  mean  time,  he  has  an  opportunity  to  let  it  to 
a  family. 

Insurance  Against  Loss  bt  Firk  on  a  Building  as  a  Dwellimg-hoosk 
18  Void  if  it  is  in  fact  a  hotel,  and  the  risk  of  a  dwelling-house  is  less 
hazardous  than  that  of  a  hotel. 

Imsurance— Testimony  to  Vary  CoNTRAcr. — If  a  building,  insured  as  a 
dwelling-house,  is  in  fact  a  hotel,  'evidence  is  not  admissible  to  support 
an  action  on  the  policy  to  the  effect  that  the  property  was  fully  described 
to  the  agent,  and  that  the  description  contained  in  the  policy  was  his 
description.  This  testimony  is  not  admissible,  because,  if  admitted,  it 
could  only  be  for  the  purpose  of  varying  a  written  contract. 

Actions  of  contract  based  upon  policies  of  insurance  against 
lops  by  fire.  The  property  insured  was  described  in  the  pol- 
icy as  "  $3,000  on  her  frame  dwelling-house  situate  on  Glen 
avenue  near  Coolidge  avenue,  Watertown,  Mass.;  $1,000  on 
her  frame  private  stable  situate  near  the  above  building." 
No  application  in  writing  bad  been  made  for  the  insurance, 

(823) 
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and  the  plaintiff  offered  to  prove  that  when  the  policy  was 
issued,  she  and  the  agent  of  the  defendant  were  together  and 
she  clearly  described  the  property  to  him,  and  that  he  there- 
upon made  out  the  description  as  shown  by  the  policy,  though 
he  was  told  that  the  house  was  formerly  known  as  the  **  Glen 
Hotel."  The  evidence  tended  to  prove  that  the  house  had 
always  been  known  as  a  hotel,  and  that  the  rate  of  insurance 
of  hotels  was  greater  than  of  dwellings.  The  trial  judge 
ruled  that  the  action  could  not  be  maintained,  and  directed 
verdict  for  the  defendants. 

F.  E.  Snow  cfc  0.  D.  Burrage,  for  the  plaintiffs. 

W.  C.  Loring,  for  the  defendant. 

■•  Morton,  J.  The  policy  upon  which  these  suits  are 
brought  was  issued  to  the  plaintiff  Thomas.  Tiie  property 
which  was  the  subject  of  the  insurance  is  described' in  the 
policy  as  "  her  frame  dwelling-house  situated  on  Glen  avenue 
near  Coolidge  avenue,  Watertown,  Mass.,"  and  "her  frame 
private  stable  situated  near  the  above  dwelling."  There  was 
but  one  premium  paid  for  the  dwelling  and  stable,  and  the 
contract  of  insurance  was  an  entire  one.  If  it  is  void  in 
part,  it  is  void  altogether,  and  cannot  be  apportioned:  Fries- 
miUh  V.  Agawam  etc.  Ins.  Co.,  10  Gush.  587;  Brown  v.  People^ a 
etc,  Ins.  Co.,  11  Cush.  280;  Lee  v.  Howard  etc.  Ins.  Co.,  3 
Gray,  583;  Kimball  v.  Howard  etc.  Ins.  Co.,  8  Gray,  33. 

The  questions  on  which  the  cases  principally  turn  are: 
1.  Whether  the  main  builditig  was  properly  described  as  a 
dwelling-house;  and  2.  If  not,  what  is  the  effect  of  the 
misdescription.  We  think  that,  upon  the  undisputed  facts, 
it  cannot  be  regarded  as  having  been  a  dwelling-house  at  the 
time  when  it  "  was  insured.  It  was  conceded  at  the  trial 
that  the  structure  had  been  Used  for  years,  and  up  to  the 
time  of  its  damage  by  fire  shortly  before  its  purchase  by  the 
plaintiff,  as  a  small  hotel,  and  was  known  as  the  Glen  Hotel. 
The  plaintiff  Thomas  testified  that  "it  was  always  called 
the  Glen  Hotel  or  the  Glen,  mostly  the  Glen,"  and  that  at 
the  auction  at  which  she  bought  the  property  the  notice  read 
by  the  auctioneer  described  it  as  the  Glen  Hotel.  There  was 
no  testimony  that  it  had  been  occupied  as  a  dwelling-house 
before  the  issuing  of  the  policy,  unless  the  evidence  of  the 
presence  of  the  caretaker,  Egan,  put  in  by  the  plaintiff,  con- 
stituted such  occupancy.    The  number  of  rooms  in  the  house, 
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and  their  arrangement  and  purposes,  showed  that  it  was  as 
it  stood  a  hotel,  and  not  a  dwelling-house;  and  we  do  not 
think  that  the  mere  fact  that  the  plaintiff  immediately  after 
purchasing  the  property  put  in  a  caretaker,  who  slept  in  one 
of  the  rooms,  changed  the  character  of  the  place  from  a  hotel 
to  a  dwelling-house.  No  doubt  the  plaintiff  could  have  made 
a  dwelling-house  of  it,  but  she  did  not.  She  herself  says  that 
she  was  going  to  sell  it  as  soon  as  she  got  a  chance,  appar- 
ently just  as  it  was,  if  she  could.  Her  undisclosed  intention 
to  let  it  to  a  family,  so  as  to  get  a  little  out  of  it,  did  not 
change  the  open  and  visible  character  of  the  property. 

The  property  being  a  hotel,  and  not  a  dwelling-house,  the 
next  question  is  how  that  affects  the  policy.  It  is  possible 
that  a  building,  though  called  a  hotel,  may  be  in  fact  a  dwell- 
ing-house, and  more  correctly  described  as  such.  But,  as 
already  stated,  we  think  that,  upon  the  undisputed  facts,  this 
building  must  be  regarded  as  a  hotel.  The  testimony  shows 
that  a  hotel  risk  is  different  from  and  more  hazardous  than  a 
dwelling-house  risk.  The  burden  was  on  the  plaintiff  to 
show  that  the  building  was  a  dwelling-house:  Ring  v.  Phosnix 
Assur.  Co.f  145  Mass.  426.  It  was  competent  for  the  defend- 
ant to  show  that  this  was  a  hotel,  and  therefore  not  the  risk 
which  it  insured.  It  agreed  to  insure  a  dwelling-house,  and 
not  a  hotel.  The  property  which  was  the  subject  of  insur- 
ance was  in  fact  a  hotel.  The  minds  of  the  parties  have  not 
met,  therefore,  and  no  such  contract  as  the  policy  purports  to 
express  has  been  entered  into;  and,  as  the  only  claim  which 
the  plaintiff  has  upon  the  defendant  is  under  the  policy,  it 
follows  that  she  cannot  maintain  it:  '*  Gardner  v.  Lane,  12 
Allen,  39;  Goddard  v.  Monitor  etc.  Ins.  Co.y  108  Mass.  56;  11 
Am.  Rep.  307. 

The  testimony  which  was  offered  by  the  plaintiffs  of  what 
took  place  at  the  issuing  of  the  policy  for  the  purpose  of  show- 
ing that  the  property  was  fully  described  to  the  agent,  and 
that  the  description  contained  in  the  policy  was  his  descrip- 
tion, was  rightly  excluded.  If  admitted  it  would  have  tended 
to  vary  the  written  contract:  Barrett  v.  Union  etc.  Ins.  Co.,  7 
Cush.  175;  Jenkins  v.  Quincy  etc.  Ins.  Co.^  7  Gray,  370;  Mc- 
Chiskey  v.  Providence  Washington  Ins.  Co.y  126  Mass.  306; 
Batchelder  v.  Queen  Ins.  Co.,  135  Mass.  449. 

The  result  is,  that  the  exceptions  must  be  overruled,  and 
it  is  so  ordered. 
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Inscranob  Against  Fire — Entirktt  ot  Comtraot. — A  policy  of  insar^ 
ance  covering  several  lots  of  personal  property  in  the  same  building,  and 
distributing  the  risk  to  each  item,  but  providing  for  the  payment  of  a  gross 
sum  as  premium,  creates  an  entire,  indivisible  contract:  Burr  r.  Oerman 
Int.  Co.,  84  Wis.  76;  36  Am.  St.  Rep.  905,  and  note,  with  the  cases  collected. 

Iksuramcb — Description  of  Use  of  Insured  Building. — Insurance  on 
a  farm  house  described  as  the  residence  of  the  assured  is  not  avoided  by  the 
fact  that  the  assured  also  kept  an  inn  or  public  house,  if  the  character  of 
the  house  was  not  changed  after  the  insurance  was  effected,  and  was  then 
known  to  the  agent  of  the  insurer:  State  Ins.  Co.  v.  Taylor,  14  Col.  499;  20 
Am.  St.  Rep.  281,  and  note^  See,  also,  Pfuxnix  etc  In$.  Co.  t.  Gurnee,  I 
Paige,  278;  19  Am.  Dec.  431,  and  note;  and  the  extended  note  to  Fowler  T. 
.^tna  etc  Jn$.  Co.^  16  Am.  Dec.  463. 
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JPliadiho— Justification.— If  a  Defendant  Sued  fob  an  Assault  seeks 
to  justify  it  he  must  aet  up  such  defense  in  his  answer.  It  is  not  ad* 
missible  under  the  general  issue. 

A  LiCENSK  IS  Irrevocable  if  it  is  given  by  a  lessee  of  personal  property 
to  the  lessor  and  is  to  enter  on  tlie  premises  of  the  former  and  remove 
such  personalty  upon  default  in  the  payment  of  the  rent  stipulated  to 
be  paid  therefor. 

Entering  ui-on  Land— What  Force  may  bb  Used. — One  Who  has  a 
Right  to  enter  upon  the  land  of  another  may  use  such  force  as  is  neces- 
sary, and  is  liable  only  in  case  he  uses  excessive  force. 

Kktrt  upon  Land — Excessive  Force,  What  is. — If  one  having  the  right 
to  enter  upon  the  land  of  another,  upon  the  door  being  opened,  rushed 
into  the  house  in  a  violent  and  rude  manner,  throwing  back  on  the 
stairs  a  girl  who  opened  the  door,  and  one  of  the  servants  of  the  party 
80  entering  opened  a  window  and  pushed  the  wife  of  the  occupant  of 
the  house  violently,  and  when  the  owner  of  the  house  came  and,  find« 
ing  persons  in  his  parlor,  inquired  who  they  were  and  why  they  were 
there,  and  asked  them  to  go  away,  and  when  he  returned  from  another 
room  armed  with  a  rolling-pin  they  wrested  it  from  him  and  commit* 
ted  an  assault  upon  him,  these  facts  justify  the  jury  in  finding  that 
excessive  force  was  employed  in  the  entry. 

Tort  to  recover  damages  for  breaking  and  entering  plain- 
tiff's close  and  for  an  assault.  The  declaration  charged  that 
certain  persons  named  therein,  at  the  instance  and  request 
of  defendant,  forcibly  broke  and  entered  the  dwelling-house 
of  the  plaintiff,  and  violently  assaulted  him  and  also  his  wife 
and  daughter.  The  original  answer  was  a  general  denial. 
It  was  afterward  amended  so  as  to  allege  that,  if  the  defend 
Bnts  "did  assault  in  the  manner  alleged  by  the  plaintiff. 
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that  said  assault  was  justified  by  the  acts  of  the  plaintiff'.'^ 
Verdict  for  the  plaintiff:  the  defendants  alleged  exceptions. 

W.  A.  Morse,  for  the  defendants. 

M.  F.  Farrell,  for  the  plaintiff. 

■•  Lathrop,  J.  The  declaration  in  this  case  is  for  break- 
ing and  entering  the  plaintiff's  close;  and  it  alleges  further^ 
in  the  same  count,  an  assault  upon  the  plaintiff  by  striking 
him  on  the  head  a  violent  blow  with  a  dangerous  weapon,, 
and  also  assaults  upon  the  plaintiff's  wife  and  daughter. 
The  answer  is  a  general  denial,  and  an  amended  answer 
alleges,  if  the  defendants  "  did  assault  in  the  manner  alleged 
by  the  plaintiff,  that  said  assault  was  justified  by  the  acts  of 
the  plaintiff." 

No  question  of  pleading  is  raised  in  the  case,  and  we  are 
not  called  upon  to  determine  whether  the  alleged  assaults 
upon  the  plaintiff  and  his  wife  and  daughter  can  be  con- 
sidered as  distinct  charges  of  injuries,  or  merely  as  matters 
in  aggravation  of  damages:  See  Sampson  v.  Henry,  13  Pick. 
36;  Fames  v.  Prentice,  8  Gush.  337. 

That  the  defendant  in  an  action  for  an  assault,  if  he  seeks 
to  justify  the  assault,  must  set  up  such  defense  in  his  answer, 
and  that  a  general  denial  only  is  not  enough,  is  well  settled: 
See  Hathaway  v.  Hatchard,  160  Mass.  296,  297,  and  cases 
cited.  To  say  that  the  assault  was  justified  by  the  acts  of 
the  plaintiff  seems  very  insufiBcient.  But  as  no  objection 
was  taken  to  the  form  of  the  answer,  we  do  not  dwell  upon  it. 

It  appears  from  the  bill  of  exceptions  that  the  plaintiff  had 
hired  of  the  defendants  certain  articles  of  furniture,  for  which 
he  had  paid  as  rent  the  sum  of  five  dollars,  and  promised  to 
pay  the  further  sum  of  one  dollar  a  week  until  the  sums  paid 
should  amount  to  the  sum  of  thirty-one  dollars  and  twenty- 
nine  cents,  and  such  further  sums  as  might  be  added  to  this 
amount  by  the  plaintiff,  at  which  time  the  rent  was  to  cease, 
and  the  articles  become  the  absolute  property  of  the  plaintiff. 
The  agreement,  which  was  in  writing  and  signed  by  the  plain- 
tiff, described  him  as  of  79  Broadway,  Chelsea,  and  contained 
these  clauses: 

"But  in  case  of  failure  to  pay  said  rent  as  aforesaid,  the 
said  C.  H.  Robinson  &  Co.,  or  their  agents,  may,  without  de- 
mand or  notice,  or  being  deemed  guilty  of  any  trespass  or 
tort,  and  without  thereby  rendering  themselves  liable  to  re- 
fund any  sums  received  by  them  as  rent  aforesaid,  enter  any 
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■house  or  place  where  said  articles  may  be,  and  take  posses- 
sion of  and  remove  said  articles  therefrom. 

"  And  I  furtiier  agree  that,  so  long  as  said  rent  shall  be 
payable  •''  as  aforesaid,  I  will  not  injure,  sell,  mortgage,  or 
relet  the  said  articles,  or  remove  the  same  from  above-men- 
tioned place;  and  that,  in  case  of  failure  to  pay  the  rent,  I 
will,  on  demand,  return  said  articles  to  the  said  C.  H.  Robin- 
«on  &  Co.,  or  their  legal  representatives." 

It  is  very  clear  that  a  breach  of  the  clause  last  cited  by  a 
removal  of  the  furniture  gave  the  defendants  no  right  to  enter 
xipon  the  land  of  the  plaintiff,  or  to  retake  the  furniture.  The 
■right  to  enter  and  remove  the  furniture  is  given  only  by  the 
•clause  first  cited,  and  this  applies  only  in  case  of  a  failure  to 
pay  rent. 

There  is  no  doubt  that  the  license  to  enter  given  by  the 
•plaintiff  to  the  defendants  was  irrevocable:  Heathy.  Randall^ 
4  Gush.  195;  McNeal  v.  'Emerson,  15  Gray,  384;  Smith  ▼. 
Sale,  158  Mass.  178;  35  Am.  St.  Rep.  485. 

The  only  question  of  law  raised  in  the  case  arises  upon  the 
defendants'  request  to  the  court  to  rule,  as  matter  of  law,  that, 
upon  the  evidence,  the  entry  of  the  defendants  was  reasonable 
and  proper,  and  that  the  plaintiff  could  not  maintain  this 
action.  This  request  was  refused.  The  case  was  submitted 
•to  the  jury  with  full  instructions,  not  excepted  to  except  so 
■far  as  inconsistent  with  the  above  request;  but  the  bill  of  ex- 
ceptions does  not  set  forth  what  instructions  were  given. 
Soon  after  the  defendants'  servants  entered  upon  the  plain- 
irifiTs  premises  they  attempted  to  remove  the  furniture,  and 
were  resisted  by  the  plaintiff,  and  it  was  during  this  resistance 
•that  the  assault  complained  of  occurred.  The  defendants* 
servants  did  not  succeed  in  obtaining  the  furniture,  and  it  is 
still  in  the  possession  of  the  plaintiff. 

It  does  not  clearly  appear  from  the  exceptions  that  any 
arent  was  due  at  the  time  of  the  entry.  The  statement  is:  **  It 
swas  agreed  that  there  was  still  a  balamce  unpaid  upon  said 
■contract."  This  may  refer  to  the  time  of  the  entry,  or  to  the 
■time  of  the  trial.  The  exceptions  tend  also  to  show  tiiat  the 
entry  was  made  because  the  plaintiff  had  removed  the  goods, 
and  because  of  the  failure  of  the  plaintiff  to  settle  the  account 
when  demanded.  This  may,  and  probably  does,  mean  that, 
after  the  removal  of  the  furniture,  the  defendants  demanded 
a  settlement  of  the  entire  account.  But  there  is  nothing  in 
cthe  contract  •*  which  gives  the  right  to  the  defendants  to 
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demand  a  settlement  of  the  entire  account  upon  a  removal, 
or  to  enter  and  remove  the  furniture,  if  the  plaintiff  paid  the 
rent  which  he  agreed  to  pay. 

The  case,  however,  has  been  argued  by  both  sides  upon  the 
supposition  that  there  was  a  right  of  entry  for  failure  on  the 
part  of  the  plaintiff  to  pay  rent;  and  we  proceed  to  consider 
the  case  upon  this  supposition. 

We  are  met  at  the  outset  with  the  question,  What  is  the 
rule  of  law  applicable  to  the  conduct  of  a  person  who  has  a 
right  to  enter  upon  the  land  of  another?  The  plaintiff  con- 
tends that  the  defendants  had  no  right  to  use  personal  vio- 
lence when  resisted;  that  they  could  not  enforce  their  rights 
by  a  breach  of  the  peace;  and  that,  upon  being  resisted,  they 
should  have  desisted  and  resorted  to  legal  remedies.  The 
defendants,  on  the  other  hand,  contend  that,  having  a  right 
to  enter  and  remove  the  furniture,  they  were  entitled  to  use 
such  force  as  was  necessary;  and  that  they  are  only  liable  in 
case  they  used  excessive  force. 

The  plaintiff's  views  are  in  accordance  with  a  dictum  of 
Mr.  Justice  Wilde  in  Sampson  v.  Henry,  11  Pick.  379,  and 
with  the  remarks  of  Mr.  Justice  Morton  in  Churchill  v. 
Hulhert,  110  Mass.  42,  14  Am.  Rep.  578,  and  with  a  dictum 
of  Mr.  Justice  Ames  in  Drury  v.  Herrey,  126  Mass.  519,  which 
follow  and  rely  upon  the  dictum  in  Sampson  v»  Henry^  H 
Pick.  379.  This  dictum,  however,  was  held  not  to  be  a  cor- 
rect statement  of  tlie  law,  after  full  consideration,  in  Low  v. 
Elwell,  121  Mass.  309,  23  Am.  Rep.  272.  And  that  case  must 
be  considered  as  settling  the  law  in  this  commonwealth,  that 
a  person  who  has  a  right  to  enter  upon  the  land  of  another 
and  there  do  an  act,  may  use  what  force  is  required  for  the 
purpose,  without  being  liable  to  an  action.  If  he  commits  a 
breach  of  the  peace  he  is  liable  to  the  commonwealth.  If 
he  uses  excessive  force  he  is  liable  to  a  personal  action  for 
an  assault.  This  case  has  been  affirmed  in  CoughHny.  Gray, 
131  Mass.  56,  in  Stone  v.  Lahey,  133  Mass.  426,  and  in 
Twombly  v.  Monroe,  136  Mass.  464. 

The  case  of  Commnowealth  v.  Haley,  4  Allen,  318,  cited  by 
the  plaintiff,  was,  as  said  by  Chief  Justice  Gray  in  Low  v. 
Elwell,  121  iMass.  309,  23  Am.  Rep.  272,  "  upon  an  indict- 
ment for  forcible  entry,  and  no  opinion  was  required  or  ex- 
pressed as  to  the  landlord's  liability  to  a  civil  action." 

*»  The  case  of  Churchill  v.  Hulbert,  110  Mass.  42,  14  Am. 
Rep.  578,  was  one  where  clearly  excessive  force  was  used. 
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and  the  remarks  of  Mr.  Justice  Morton,  in  delivering  the 
opinion  of  the  court,  "  If  it  be  assumed,  therefore,  that  the 
defendant  had  an  irrevocable  license  to  enter  the  plaintiflF's 
premises,  yet  upon  being  resisted  it  was  his  duty  to  desist 
from  his  attempt  to  enter  and  resort  to  his  legal  remedies," 
are  based  upon  the  cases  of  Sampson  v.  Henry,  11  Pick.  379, 
and  Commonwealth  v.  Haley,  4  Allen,  318,  and  are  inconsist- 
ent with  the  subsequent  cases. 

In  Drury  v.  Hervey,  126  Mass.  519,  which  was  an  action  of 
tort  for  an  assault,  the  plaintiff  had  no  contractual  relations 
with  the  defendant.  The  tenant  of  two  rooms  in  the  house 
which  the  plaintiff  occupied  undertook  to  give  the  defendant 
a  right  to  enter  and  take  a  chattel  in  case  the  tenant  did  not 
pay  for  it  as  agreed.  The  remarks  of  Mr.  Justice  Ames, 
in  the  beginning  of  the  opinion,  based  upon  Sampson  y. 
Henry,  11  Pick.  379,  and  Churchill  v.  Hulbert,  110  Mass. 
42,  14  Am.  Rep.  578,  that,  as  a  general  rule,  a  right  to 
enter  is  not  to  be  enforced  at  the  expense  of  a  breach  of 
the  peace,  cannot,  since  the  decision  of  Low  v.  Elwelly  121 
Mass.  309,  23  Am.  Rep.  272,  be  considered  as  having  any 
bearing,  where  the  riglit  to  enter  is  given  by  a  person  having 
entire  control  of  the  premises.  Nor  do  we  think  that  the 
court  intended  in  any  way  to  discredit  the  rule  laid  down  in 
Low  v.  Elwdl,  121  Mass.  309,  23  Am.  Rep.  272,  for  the  reason- 
ing of  the  court  in  favor  of  the  plaintiff  on  this  branch  of 
the  case  proceeds  upon  the  ground  that  the  plaintiff,  in  re- 
sisting the  efforts  of  the  defendant's  servants  to  enter  the 
house,  had  no  reason  to  know  or  believe,  other  than  their  un- 
supported word,  that  the  strangers  who  were  seeking  admis- 
sion had  any  right  whatever  to  go  to  the  tenant's  room  to 
take  away  furniture  in  his  absence;  that  it  was  reasonable 
for  her  to  ask  them  to  wait  until  he  returned;  and  that  under 
Buch  circumstances  she  had  a  right  to  resist  their  entrance. 

We  are  of  opinion,  therefore,  that  the  contention  of  the 
defendants  presents  a  correct  view  of  the  law. 

The  remaining  question  is  whether  there  was  evidence  of 
the  use  of  excessive  force  on  the  part  of  the  defendants'  serv- 
ants proper  to  be  submitted  to  the  jury.  We  are  of  opinion 
that  there  was. 

There  was  evidence  that,  when  one  of  the  defendants'  serv- 
ants *®  knocked  at  the  outside  door,  and  it  was  opened  by 
the  plaintifTs  dangliter,  these  servants  rushed  into  the  house 
in  a  violent  and  rude  manner,  throwing  the  girl  back  on  the 
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stairs,  and  frightening  her;  that  afterward  one  of  these  serv- 
ants went  around  to  the  rear  of  the  house  and  opened  a 
window,  jumped  into  the  house,  and  pushed  the  plaintifif's 
wife  violently  against  the  side  of  the  house;  that  when  the 
plaintiff  arrived  he  found  these  servants  sitting  down  in  the 
parlor;  that  he  asked  them  why  they  were  there  and  what 
they  wanted,  and  opened  the  doors  and  requested  them  to  go 
out,  and  they  made  no  reply;  that  he  then  went  to  the  kitchen 
and  got  a  rolling-pin,  and  returned  into  the  room  where  the 
men  were;  and  that  thereupon  one  of  them  seized  him  by 
the  arm,  and  another  of  them  wrested  the  rolling-pin  from 
him,  "and  committed  the  assault  as  complained  of." 

It  is  impossible,  on  this  evidence,  to  say  that  there  was  na 
evidence  of  excessive  force.  The  ruling  requested  by  the 
defendants  was  therefore  rightly  refused;  and  the  entry  must 
be  exceptions  overruled.        

Licenses — Rbtocation  or. — This  sabject  is  folly  discussed  in  the  ex« 
tended  note  to  Lawrence  v.  Springei',  31  Am.  St.  Rep.  717. 

FoRCiBLB  Entry — What  Ahoomts  to. — An  entry  is  not  forcible,  unless 
accompanied  by  some  circumstance  of  violence  or  terror;  the  behavior  or 
speech  of  those  making  the  entry  mast  be  such  as  to  give  just  fear  of 
bodily  hurt  or  imply  a  purpose  of  using  force  against  all  who  shall  make 
any  resistance:  Butts  v.  Voorltees,  13  N.  J.  L.  13;  22  Am.  Dec.  489,  and  note; 
Statf  V.  BenneU,  Harp.  503;  18  Am.  Dec.  663;  State  v.  Mills,  104  N.  C.  905; 
17  Am.  St.  Rep.  706.  See,  also,  on  this  subject  the  notes  to  ilosseller  t. 
Deaver,  19  Am.  St.  Rep.  545;  Barnes  v.  Martin,  82  Am.  Dec.  674;  State  v. 
Boss,  69  Am.  Dec.  756,  and  Davidson  v.  Phillips,  30  Am.  Dec.  395. 
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Wills.  — It  a  Specimc  Devisk  is  Made  of  Real  Propbrtt  Which  is 
Subject  to  a  Mortgaoe,  the  devisee,  in  the  absence  of  an  expression  of  a 
contrary  intent,  on  the  part  of  the  testator,  is  entitled  to  have  such 
property  exonerated  from  the  mortgage,  even  though  the  personal  es- 
tate  is  insufficient  to  pay  the  general  legacies. 

WiLi^— Rents  and  Profits— Conflict  of  Interest  Between  Heibs  ani> 
Residuary  Legatee. — If  an  executor  is  made  residuary  legatee,  and 
is  also  given  power  to  sell  all  real  and  personal  estate,  real  property 
forming  part  of  the  residuary  estate  vests  in  him,  subject  to  be  divested 
by  the  sale,  and  until  such  sale  the  rents  and  profits  belong  to  him  as 
such  legatee,  and  not  to  the  heirs  at  law. 

Executors  and  Administrators — Mistake  in  an  Account. — If  an  execu- 
tor, who  is  also  the  residuary  legatee,  charges  himself  with  the  rents  of 
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certain  property,  to  which  ho  is  himself  entitled,  ha  nay  hare  such 
mistake  corrected  in  a  subsequent  account. 
Ah  Exkciitor  Who  is  Also  thb  Rbsiddart  Lboatbb  of  all  the  remain'- 
ing  property  of  the  testator  may  be  pranumed  to  be  in  possession  as  de- 
risee  and  not  as  executor,  and  therefore  is  not  chargeable  with  the 
rents  of  the  property  to  which  he  is  entitled  as  such  residuary. 

Mary  Merriam  Abbott,  dying  testate  in  February,  1892, 
by  clause  14  of  her  will  gave  a  legacy  of  eight  thousand  dol- 
lars  to  Maria  M.  Brown,  her  sister,  and  by  clause  16  a  simi- 
lar legacy  to  another  sister,  Cynthia  M.  Baron.  In  the 
eighteenth  clause  the  testatrix  gave  her  nephew,  John  B. 
Brown,  "  the  land  and  the  buildings  thereon,  situated  on  the 
corner  of  Moody  and  Austin  streets,  in  the  city  of  Lowell." 
She  also  made  John  B.  Brown  her  executor,  and  by  the 
twenty-fifth  clause  of  her  will  gave  him  "full  and  free  power 
to  sell  any  or  all  of  my  real  or  personal  estate,  whenever,  in 
his  judgment,  it  may  be  deemed  advisable  to  do  so,  without  any 
more  power  than  is  contained  in  this  will;  and,  in  the  event 
of  the  amount  realized  from  the  sale  of  the  said  estate  being 
insuflBcient  to  pay  the  legacies  hereinbefore  mentioned,  then 
the  amounts,  eight  thousand  dollars  each,  in  the  fourteenth 
and  fifteenth  paragraphs  left,  respectively  to  my  sisters, 
Maria  M.  Brown  and  Cynthia  M.  Baron,  shall  be  equally  re- 
■duced  to  make  good  the  amounts  left  in  the  other  legacies. 
But  in  the  event  of  the  amount  realized  from  the  sale  of  my 
«aid  real  and  personal  estate  being  more  than  sufficient  to 
pay  the  legacies  hereinbefore  mentioned,  then  I  give,  devise, 
and  bequeath  the  excess  from  such  sale,  and  all  the  rest  and 
residue  of  my  estate,  real,  personal,  or  mixed,  of  which  I  shall 
die  seised  and  possessed,  to  my  nephew,  John  B.  Brown,  to  have 
and  to  hold  the  same  to  him,  his  executors,  administrators, 
and  assigns  forever."  The  property  on  Moody  street  was  at 
the  death  of  the  testatrix  subject  to  a  mortgage  to  secure  the 
«um  of  three  thousand  dollars.  On  this  mortgage  the  execu- 
tor paid  the  sum  of  five  hundred  and  fifty  dollars.  He  had 
collected  sixty-nine  dollars  and  seventeen  cents  for  rents  on 
the  Bridge  street  property,  and  by  mistake  had  credited  this 
sum  in  his  first  account  as  belonging  to  the  estate.  This 
item  was  subsequently  stricken  from  the  account  by  the  aud- 
itor, to  whom  it  was  referred  for  revision,  on  the  ground  that 
the  property  from  which  it  was  collected  belonged  to  the  ex- 
ecutor as  residuary  legatee  or  devisee  until  sold  for  the  pay- 
ment of  debts  and  legacies.     The  estate  was  insufficient  to 
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pay  in  full  the  two  legacies  of  eight  thousand  dollars  each, 
and,  if  the  mortgage  indebtedness  was  to  be  paid  therefrom, 
the  surplus  available  for  these  legacies  would  be  reduced 
still  further.  Cynthia  M.  Baron  appealed  from  the  decree 
of  the  probate  court  allowing  the  first  account  of  the  executor. 
The  judge  before  whom  the  case  was  heard  was  of  the  opinion 
that  the  account  should  be  allowed,  but  reported  the  case,  at 
the  request  of  the  appellant,  for  the  consideration  of  the  full 
court. 

H.  P,  Fellows,  for  the  appellant. 

/.  F.  Haskell,  for  the  appellee. 

*®  Morton,  J.  The  appellant  objects  to  the  payments 
made  by  the  executor  on  account  of  the  mortgage  on  the 
Moody  street  property,  and  also  insists  that  the  rents  of  the 
Bridge  street  estate  do  not  belong  to  the  executor  as  resid- 
uary legatee,  but  belong  to  the  heirs  at  law,  or  to  the  estate. 

By  the  eighteenth  clause  of  the  will  of  Mary  Merriam 
Abbott,  the  Moody  street  property  was  specifically  devised  to 
John  B.  Brown,  the  executor.  At  the  time  of  the  death  of 
the  testatrix  it  was  subject  to  a  mortgage  which  had  been 
given  by  the  testatrix  and  her  sister  to  the  Mechanics'  Sav- 
ings Bank  of  Lowell  to  secure  a  note  given  to  it  for  money 
borrowed  by  them.  There  is  nothing  in  the  will  indicating 
an  intention  on  the  part  of  the  testatrix  that  the  devisee 
should  pay  the  mortgage,  or  that  any  different  course  should 
be  pursued  in  the  payment  of  that  debt  fr.om  that  pursued 
in  the  payment  of  her  other  debts.  There  is  a  provision  that 
certain  legacies  shall  abate  in  case  of  a  deficiency,  which 
would  imply  that  the  devise  and  legacy  to  the  executor  are 
not  to  be  diminished.  And  we  see  nothing  to  take  the  case 
out  of  the  well-settled  rule  in  this  commonwealth,  that* the 
devisee  of  specific  real  estate  is  entitled,  in  the  absence  of  a 
contrary  intention  on  the  part  of  the  testator,  to  have  it  ex» 
onerated  *•  from  a  mortgage  placed  upon  it  by  the  testator, 
even  though  the  personal  estate  is  insufficient  to  pay  general 
legacies:  Hewes  v.  Dehon,  8  Gray,  205;  Plimpton  v.  Fuller,  11 
Allen,  139;  Towle  v.  Swasey,  106  Mass.  100;  Farnumv.  Bos- 
com,  122  Mass.  282;  Richardson  v.  Hall,  124  Mass.  228; 
Morse  v.  Bassett^  132  Mass.  502;  Creesy  v.  Willis,  159  Mass. 
249. 

By  the  twenty-fifth  clause  of  the  will  the  executor  is  made 
residuary  legatee,  and  is  given  power  as  executor  to  sell  any 
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of  the  real  or  personal  estate.  The  Bridge  street  estate  formed 
part  of  the  rest  and  residue,  and  the  title  therefore  vested  in 
the  executor,  subject  to  be  divested  by  a  sale,  and  until  a 
sale  the  rents  and  profits  belonged  to  the  executor  as  residu- 
ary legatee:  Oihson  v.  Farley,  16  Mass.  280;  Newcomh  v.  Steb- 
bins,  9  Met.  540;  Almy  v.  Crapo,  100  Mass.  218;  Brooks  y. 
Jackson,  125  Mass.  307,  310. 

The  effect  of  the  residuary  clause  was  not  to  vest  in  the 
€xecutor  first  the  power  to  sell  to  create  a  fund  for  the  pay- 
ment of  debts  and  legacies-,  and  then  to  give  him  what  might 
remain;  but  it  was  to  vest  in  him  individually  the  title  to 
the  residue,  with  authority  as  executor  to  sell  any  or  all  of  the 
estate,  and  apply  it  to  tl)e  payment  of  debts  and  legacies: 
Brooks  V.  Jackson,  125  Mass.  307,  310. 

Upon  discovering  that  he  had  mistakenly  charged  himself 
in  his  first  account  with  the  rer^.8  of  the  Bridge  street  estate 
he  was  entitled  to  liave  the  error  corrected.  He  will  be  pre- 
sumed to  have  been  in  possession  as  devisee,  and  not  as  ex- 
ecutor, and  there  is  nothing  in  the  fact  that  he  included  the 
rents  in  his  account  as  executor  to  estop  him  from  showing 
that  it  was  a  mistake:  Newcomh  v.  Stebhins,  9  Met.  540. 

Decree  affirmed.  ___ 

DxnsB  Sdbjkct  to  Charok. — When  a  devise  of  land  is  accepted,  a  por- 
tion of  which  is  subject  to  a  charge,  the  whole  is  liable  in  case  of  a  defi- 
ciency: Button  V.  Ruston,  2  Dall.  243;  2  Yeates,  GO;  1  Am.  Dec.  283,  and 
note.  A  husband  who  succeeds  to  his  wife's  real  estate  under  her  will 
takes  title  thereto  subject  to  its  obligation  to  be  applied  to  the  payment  of 
her  debts:  Smith  t.  Seaton,  117  Pa.  St.  382;  2  Am.  St.  Rep.  668,  and  note. 

ExKCDTORS  AND  ADMINISTRATORS — RiQHTS  OF. — Where  an  administrator 
has  sold  the  part  of  the  real  estate  to  which  he  was  entitled  as  one  of  the 
heirs,  the  orphan's  court  should  not  order  the  part  so  conveyed  by  him  to 
be  sold  for  the  payment  of  a  debt  due  to  him  for  advance*  made  to  tka  ••• 
Ut«:  Uddel  r.  McVickar,  6  fialat.  44;  19  Am.  D«o.  369. 
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DOYLB    V.    FlTCHBURO    EaTLROAD    CoMPANT. 

(162    MASSACHUSETra,  66.] 

Master  and  Servant — Employes  Whes  not  in  Service  or  His  Eic- 
FLOTER. — If  a  railroad  corporation  furnishes  its  employees  with  a  pas* 
upon  which  they  are  entitled  to  ride  to  and  from  their  homes  without 
compensation,  they  are  not,  while  so  riding  and  not  engaged  in  any 
business  of  their  employer,  to  be  regarded  as  in  the  service  of  the  corpo- 
ration, so  that  compensation  can  be  recovered  for  their  death  from 
the  negligence  of  the  corporation  or  its  employees,  under  a  statute 
providing  that,  if,  by  reason  of  the  negligence  of  a  corporation  operat* 
ing  a  railroad,  or  of  the  unfitness,  or  gross  negligence,  or  carelessness 
of  its  servants  while  engaged  in  its  business,  the  life  of  a  passenger,  or 
of  a  person  being  in  the  exercise  of  due  diligence  and  not  a  passenger, 
or  in  the  employment  of  such  corporation,  is  lost,  the  corporation  shall 
be  punished  in  a  sum  designated  in  the  statute. 

Ratlwat  C!oRPORATioNa — Passenger,  Who  ls. — One  to  whom,  while  in 
the  employ  of  a  railway  corporation,  a  ticket  or  pass  is  issued  entitling 
him  to  ride  to  and  from.his  home  to  his  place  of  employment,  must  be 
regarded  as  a  passenger  for  whose  death  from  negligence  the  corpora- 
tion is  answorable,  if  he  was  entitled  to  ride  on  such  pass  more  times 
than  is  necessary  in  traveling  to  and  from  his  work,  and  at  the  time  of 
his  injury  he  was  not  engaged  in  any  business  of  the  corporutiou,  if 
such  pass  was  not  a  mere  gratuity,  but  furnished  part  of  the  consid- 
eration  which  induced  him  to  enter  the  employment  of  the  corporation. 

Railway  Corporations— Release  from  Liability. — If  a  statute  makes 
the  killing  of  a  passenger  of  a  railway  corporation  through  gross  neg- 
ligence punishable  by  a  penalty  payable  to  the  widow  and  children  or 
next  of  kin,  such  passenger  cannot  release  the  corporation  from  liabil- 
ity, and  therefore  his  agreement  to  do  so  cannot  bar  an  action  brought 
for  his  death  by  an  administrator  for  the  benefit  of  the  persona  entitled 
to  the  penalty. 

Tort  to  recover  damages  for  the  death  of  Cornelius  J. 
Doyle.  The  answer  consisted  of  a  general  denial  and  aa 
allegation  that  deceased  was  riding  on  the  train  of  the 
defendant  under  an  express  contract  and  agreement  by 
which  he  released  the  defendant  from  all  liability  on  account 
of  alleged  injuries.  The  evidence  tended  to  show  that  the 
deceased  for  about  a  year  and  a  half  prior  to  his  death  had 
been  employed  by  the  defendant  as  a  clerk  in  its  freight 
department  at  Boston.  His  employment  was  not  for  any 
stated  period,  and  might  have  been  terminated  either  by 
himself  or  the  defendant  at  any  time.  His  wages  were  fixed 
at  a  daily  rate.  He  lived  with  his  father  in  Waltham,  and 
usually  traveled  each  morning  and  evening  to  and  from  Bos- 
ton on  defendant's  trains.  His  work  closed  each  evening  at 
6  o'clock  and  began  each  morning  at  7.  Between  those  hours 
he  performed  no  services  for  the  defendant.     It  was  a  well- 
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known  and  uniform  custom  for  the  defendant  to  furnish  its 
employees  who  lived  outside  of  Boston  on  the  line  of  its  road 
with  a  ticket.  The  only  compensation  for  such  ticket  was 
that  the  person  receiving  it  should  perform  services  in  accord 
with  the  terms  of  his  employment,  and  the  rate  of  wages 
paid  to  employees  who  lived  in  Boston  and  did  not  use  such 
a  ticket  was  no  greater  than  those  living  elsewhere  and  fur- 
nished with  tickets.  The  tickets  were  furnished  monthly^ 
and  each  had  sixty-two  numbers  to  be  punched,  and  was 
good  for  sixty-two  rides  during  the  month  for  which  it 
was  issued,  and  might  be  used  by  an  employee  whether  ho 
was  going  to  and  from  his  work  or  not.  The  face  of  the 
ticket  was  as  follows: 

"  No.  464. 

"FiTcHBURQ  Railroad  Employee's  Monthly  Ticket. 
(Not  Transferable.) 

"  Pass  C.  J.  Doyle,  S.  F,  D.,  between  Boston  and  Waltham, 
during  the  month  of  September,  1892,  unless  otherwise  or- 
dered.    Not  good  unless  countersigned  by  L.  W.   Bartlett, 

"Sept.  1,  1892.  John  Adams,  Gen'l  Supt. 

**  Countersigned,  L.  W.  Bartlett." 

On  the  back  of  the  ticket  the  following  was  printed:  "The 
person  accepting  this  free  ticket  thereby  and  in  considera- 
tion thereof  assumes  all  risk  of  accidents,  and  expressly 
agrees  that  the  company  is  not  a  common  carrier  in  respect 
to  him,  and  shall  not  be  liable  under  any  circumstances, 
whether  of  negligence  of  its  agents  or  otherwise,  for  injury 
to  the  person,  or  for  loss  or  injury  to  the  property  of  the  pas- 
senger using  this  ticket."  On  Saturday  evening  the  defend- 
ant went  as  usual  to  his  home  at  Waltham,  but  after  supper 
returned  to  Boston  over  defendant's  road  on  a  business  or 
pleasure  trip  of  liis  own,  in  no  way  connected  with  the  defend- 
ant. A  little  after  10  o'clock,  on  the  same  night,  he  entered 
a  car  of  the  defendant  at  Boston  to  return  to  Waltham. 
While  on  his  return  trip  he  was  killed  by  a  collision  caused 
by  the  gross  negligence  of  the  defendant's  engineer.  The 
trial  judge  refused  a  request  of  the  defendant  to  rule  that  the 
plaintiff  could  not  recover,  but,  on  the  contrary,  decided  that 
there  was  sufficient  evidence  to  support  the  plaintififs  action. 
The  defendant  alleged  exceptions. 

O.  A.  Torreyj  for  the  defendant. 

0.  L.  Mayberry,  for  the  plaintiff 
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••  Morton,  J.  It  is  conceded  that  the  death  of  the  plain- 
tiffs intestate  was  due  to  the  gross  negligence  of  an  engineer 
in  the  employ  of  the  defendant.  The  defense  rests  on  two 
propositions:  1.  That  the  plaintiff's  intestate  was  not  a  pas- 
senger, but  an  employee;  2.  If  that  is  not  so,  that  the  de- 
fendant is  not  liable  by  reason  of  the  conditions  on  the  back 
of  the  ticket. 

The  statute  is  as  follows:  "If  by  reason  of  the  negligence 
....  of  a  corporation  operating  a  railroad,  ....  or  of  the 
unfitness  or  gross  negligence  or  carelessness  of  its  servants, 
....  while  engaged  in  its  business,  the  life  of  a  passenger, 
or  of  a  person  being  in  the  exercise  of  due  diligence  and  not 
a  passenger,  or  in  tlie  employment  of  such  corporation,  is 
lost,  the  corporation  shall  be  punished,"  etc:  Pub.  Stats.,  c, 
112,  sec.  212.  We  do  not  think  that  at  the  time  of  the  injury 
the  plaintiflTs  intestate  was  "in  the  employment"  of  the 
defendant  within  the  meaning  of  the  statute.  The  defendant 
was  not  transporting  him  to  or  from  the  place  of  his  daily 
labor,  pursuant  to  the  arrangement  which  existed  between 
them.  It  had  no  control  or  authority  over  him.  He  was  not 
traveling  on  any  service  for  it.  His  time  was  his  own,  and 
the  defendant  was  not  paying  him  for  it,  and  he  could  use 
it  as  he  saw  fit,  and  he  was  passing  over  the  defendant's 
road  entirely  for  his  own  business  or  pleasure.  '•  So  long 
as  he  was  working  from  day  to  day  for  the  defendant,  it 
might  be  said,  in  a  popular  sense,  that  he  was  in  its  employ- 
ment. But  we  do  not  think  that  is  the  sense  in  which  the 
words  are  used  in  the  statute.  Otherwise,  if  at  any  time, 
under  any  circumstances,  passing  over  the  railroad  on  a 
highway  crossing  on  Sunday,  for  instance,  on  an  errand  to 
get  a  doctor  for  his  father  or  a  friend,  he  was  injured  by  the 
gross  negligence  of  the  defendant's  servants  while  engaged 
in  its  business,  he  would  have  no  right  of  recovery.  Nothing 
but  the  plainest  language  would  warrant  such  a  construction. 

Was  he  a  passenger?  This  question  is  a  more  difiicult 
one,  and  there  is  force  in  the  argument  that  to  hold  that  he 
was  a  passenger  would  subject  the  defendant  to  a  higher 
degree  of  care  toward  him  when  traveling  on  its  road  on 
his  own  pleasure  than  when  traveling  pursuant  to  some  pur- 
pose connected  with  his  service  as  an  employee.  Neverthe- 
less, we  think  that  he  must  be  regarded  as  having  been  a 
passenger.     It  is  clear  that  a  person  may  at  one  time  be  an 
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employee  when  passing  over  a  railroad,  and  at  another  time 
in  passing  over  the  same  road  be  a  passenger,  though  contin- 
uing all  the  while,  in  a  popular  sense,  in  the  employment  of  the 
railroad  company.  The  ticket  on  which  the  plaintiff's  intes- 
tate was  riding  was  not  a  mere  gratuity.  It  furnished  part 
of  the  consideration  by  which  he  was  induced  to  enter  the 
employment  of  tlie  defendant.  A  ticket  was  given  to  him 
each  month,  and  it  contained  more  rides  than  were  necessary 
in  traveling  to  and  from  his  work.  It  is  expressly  conceded 
that  persons  holding  these  tickets  could  use  them  for  their 
own  private  interest  or  pleasure;  and  we  think  the  result 
must  be  that  the  plaintiff's  intestate  held  toward  the  defend- 
ant the  relation  of  a  passenger  at  the  time  when  he  was 
injured.  The  cases  to  which  the  defendant  has  referred  us  are 
distinguishable  from  this.  Those  in  this  state  were  where  the 
plaintiff  was  being  transported  in  immediate  connection  with 
his  employment:  Oillshannon  v.  Stony  Brook  R.  R.  Corp.,  10 
Gush.  228j  Seaver  v.  Boston  &  Maine  R.  R.Co.,  14  Gray,  466; 
Gilman  v.  Eastern  R.  R.  Corp..,  10  Allen,  233;  87  Am.  Dec. 
235;  O'Brien  v.  Boston  &  Albany  R.  R.  Co.,  138  Mass.  387;  52 
Am.  Rep.  279.  In  the  cases  in  other  states  the  circumstances 
under  which  the  injuries  occurred  were  such  that  the  plaintiff 
could  at  the  time  fairly  be  said  to  be  in  the  "  employ  of  the 
defendant:  Russell  v.  Hudson  River  R.  R.  Co.,  17  N.  Y,  134; 
Vick  V  New  York  Cent,  etc,  R.  R.  Co.,  95  N.  Y.  267;  47  Am. 
Rep.  36;  Abend  v.  Terre  Haute  etc.  Ry.  Co.,  17  Am.  &  Eng. 
R.  R.  Gas.  614;  International  etc.  Ry.  Co.  v.  Ryan,  82  Tex.  565; 
Kansas  City  etc.  R.  R.  Co.  v.  Phillips,  98  Ala.  159;  Parkinson 
Sugar  Co.  v.  Riley,  50  Kan.  401;  34  Am.  St.  Rep.  123;  Evans- 
ville  etc.  R.  R.  Co.  v.  Maddux,  134  Ind.  571;  Manville  v.  Cleve- 
land etc.  R.  R.  Co.,  11  Ohio  St.  417;  O'Connell  v.  Baltimore 
etc.  R.  R.  Co.,  20  Md.  212;  83  Am.  Dec.  549;  Hutchinson  y. 
York  etc.  Ry.  Co.,  5  Ex.  343;  Tunney  v.  Midland  Ry.  Co., 
L.  R.  1  Goni.  P.  291. 

In  considering  the  contract  on  the  back  of  the  ticket,  the 
fact  that  the  statute  is  a  penal  one  must  also  be  borne  in 
mind.  The  word  "damages"  is  not  used  in  a  strictly  legal 
sense:  Sackett  v.  Ruder,  152  Mass.  397,  403.  Damages  are 
to  be  assessed  not  less  and  not  more  than  a  certain  amount, 
and  with  reference  to  the  degree  of  culpability  of  the  corpo- 
ration, its  servants  or,  agents.  Originally  the  remedy  was  by 
indictment.  Afterward  it  was  extended  to  an  action  of  tort: 
Stats.  1871,  0.  881,  sec.  49;  Stats.  1874,  o.  372,  sec.   163; 
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Stats.  1881,  c.  199,  sees.  1,  6.  But  oalf  ont  of  tL«  remedies 
can  be  pursued  by  the  executot  or  administrator.  And 
whether  the  amount  is  recovered  by  indictment  or  in  an  action 
of  tort,  It  goes  in  either  case  to  the  widow  and  children  and 
next  of  kin,  and  the  executor  or  administrator  has  no  interest 
in  it.  It  is  in  substance  a  penalty  given  to  the  widow  and 
children  and  next  of  kin,  instead  of  to  the  commonwealth, 
and  as  such  the  intestate  could  not  release  the  defendant 
from  liability  for  it:  Commonwealth  v.  Vermont  etc.  R.  R.  Co., 
108  Mass.  7,  12;  11  Am.  Rep.  311;  Commonwealth  v.  Boston 
etc.  R.  R.  Corp.,  134  Mass.  211;  Littlejohn  v.  Fitchhurg  R.  R. 
Co.,  148  Mass.  478,  482.  Save  as  a  matter  of  convenience, 
the  proceedings  properly  enough  miglit  be  instituted  by  the 
widow  and  children  or  next  of  kin,  if  the  statute  permitted 
it,  as  is  done  in  certain  instances  under  the  employers'  lia- 
bility act:  Stats.  1887,  c.  270,  sec.  2.  We  have  not  found  it 
necessary  to  consider  whether  a  release  of  damages  for  caus- 
ing the  death  of  a  human  being  is  or  is  not  justified  by  pub- 
lic policy,  though  a  statute  has  been  enacted  recently  which 
eeems  to  authorize  such  a  release  by  express  "**  messengers: 
Stats.  1894,  c.  469,  sec.  2.  Upon  that,  however,  we  express  no 
opinion.  The  result  is  that  we  are  of  opinion  that  the  excep- 
tions must  be  overruled,  and  it  is  so  ordered. 


Mastkb  and  Servant — ^When  Servant  im  Serviob  of  Mastkk. — Ona 
who  has  been  employed  by  a  railroad  company,  but  who  in  pursuit  of  hia 
private  business  takes  passage  oa  the  cars  of  the  company,  is  a  passenger, 
though  no  fare  is  collected  from  him:  Ohio  etc.  R.  R.  Co.  v,  Muhling,  30  IlL 
9;  81  Am.  Dec.  336.  If  a  laundress  is  being  conveyed  from  her  place  of 
residence  to  her  place  of  work  in  a  vehicle  driven  by  the  coachman  of  her 
employer,  and  an  accident  occurs,  she  must  be  regarded  (w  being  in  the  ser* 
vice  of  her  employer  at  that  time,  and  as  assuming  the  perils  incident  to 
that  service:  McOuirk  v.  ShaUuck,  160  Mass.  45;  39  Am.  St.  Rep.  464.  Sea^ 
further,  the  note  to  Brown  v.  Smith,  22  Am.  St.  Rep.  459. 
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[162  Massachusetts,  72.] 
Kkgotiablk  Promissory  Notes  Known  to  bs  Secured  bt  a  Mortqaqk 
Differ  from  Notes  not  so  Secored  in  this,  that  a  purchaser  or  in- 
dorsee  of  the  former  takes  them  subject  to  rights  previously  acquired, 
if  all  the  facts  taken  together,  and  including  the  means  of  knowledge 
and  any  circumstances  which  should  lead  to  inquiry,  show  that  to  per> 
niit  him  to  disregard  such  rights  would  be  inequitable. 
MoRTaAQE— Conflict  Between  Assignees. — If  a  mortgage  is  taken  to  se- 
cure the  payment  of  negotiable  promissory  notes,  and  is  then  assigned 
and  the  assignment  placed  on  record,  all  persons  are  chargeable  with 
constructive  notice  of  such  assignment.  This  rule  remains  applicable, 
though  the  notes  were  left  in  the  possession  of  the  original  mortgagee, 
and  he  sold  and  indorsed  them  to  a  purchaser  in  good  faith  and  with- 
out actual  notice  of  the  prior  assignment.  Nor  can  the  title  of  the 
second  assignee  be  aided  by  the  fact  that  the  first  assignee  had  by  fraud 
been  procured  to  assign  to  one  who  had  reassigned  to  the  original  mort- 
gagee, if  such  second  assignee  had  no  knowledge  of  such  reassignment 
and  therefore  could  not  have  relied  thereon. 
Fraud,  Assignment  Void  Because  of. — If  an  Assignee  of  a  Mortgaob 
is  procured  to  execute  a  reassignment  thereof  by  a  false  and  fraudulent 
representation  that  it  is  a  paper  to  enable  the  original  mortgagee  to 
collect  the  interest,  such  assignment  is  void,  and  one  subsequently  pur- 
chasing from  the  original  assignee,  with  constructive  notice  of  the 
assignment,  and  without  any  knowledge  that  the  reassignment  was  pro- 
cared,  cannot  take  any  benefit  therefrom. 
Kboligenck,  What  is  not. — The  assignee  of  a  mortgage  who  places  his 
assignment  on  record  is  not  guilty  of  negligence  in  leaving  the  note  and 
mortgage  in  possession  of  the  original  mortgagee,  who  is  an  attorney 
at  law,  doing  a  real  estate  and  loan  business,  for  the  purpose  of  enabling 
bim  to  collect  the  interest,  and,  therefore,  one  who  subsequently  pur- 
chases such  note  and  mortgage  from  snch  mortgagee  cannot  hold  tha 
■ame,  as  against  the  original  assignee,  on  the  ground  of  the  negligence 
of  the  latter. 
A  Mortgagor  is  not  Chargeable  with  Constructive  Notice  of  tuk 

Record  of  an  Assignment  of  the  mortgage. 
Payments  Made  to  a  Moutgaoeb  After  He  has  Assigned  the  Mort- 
gage are  at  the  peril  of  the  mortgagor,  and  he  is  not  entitled  to  be 
credited  therewith,  if  the  mortgagee  did  not,  at  the  time,  produce  the 
original  negotiable  notes  which  the  mortgage  was  given  to  secure, 
though  such  notes  were  in  fact  in  his  possession  in  another  city,  if  he 
was  not  authorized  to  receive  such  payment,  and  it  was  not  induced  by 
the  fact  of  such  possession. 
MoBTGAGB— Payment  Made  to  an  Attorney. — If  payment  is  made  on  a 
mortgage  debt  to  the  original  mortgagee,  after  he  has  assigned  the 
mortgage,  the  mortgagor  is  not  entitled  to  be  credited  with  the  amount 
of  such  payment  on  the  ground  that  it  was  made  to  a  person  who  was 
the  attorney  at  law  of  the  assignee,  expressly  authorized  to  collect  in- 
terest, if,  in  making  payments,  the  mortgagor  did  not  know  of  the 
agency  of  the  mortgagee,  and  acted  upon  the  assumption  that  he  was  still 
the  owner  of  tlie  mortgage,  and  not  oa  the  belief  that  such  original 


Sept.  1894.]  Murphy  v.  Barnard.  841 

mortgagee  was  the  agent  of  the  assignee,  and  as  such  entitled  to  reeeiv* 
the  payments  of  the  principal  debt. 
Principal  and  Aoent.  —  Whilk  Onb  Who  Allows  ah  Umdisolosko 
AOKNT  to  Affear  and  act  as  principal  is  not  permitted  to  deny  that 
be  had  full  authority,  this  rule  does  not  apply  where  the  agent  was  not 
given  any  authority  to  act  as  principal,  and  it  is  not  shown  that  the 
principal  allowed  him  to  do  so  or  had  reason  to  suppose  that  the  agent 
was  acting  outside  of  ihe  authority  given. 

Suit  to  redeem  from  a  mortgage  made  by  the  complainant 
to  Eben  Hutchinson,  in  October,  1887,  to  secure  a  note  of 
that  date,  payable  to  the  order  of  the  mortgagee  in  four 
years,  with  interest  semiannually. 

J.  A.  Brackett,  for  the  plaintiff. 

8.  L.  Whipple,  for  Mary  E.  Barnard. 

S.  H.  Tyng,  for  Caroline  E.  Patch. 

''■  Barker,  J.  In  this  cause  it  is  necessary  to  decide  two 
controversies,  one  as  to  the  amount  which  the  plaintiff  must 
pay  to  redeem  his  land,  and  another  as  to  the  ownership  of 
the  mortgage.  Both  controversies  arise  from  the  frauds  of 
Hutchinson,  the  original  mortgagee,  who  not  only  has  twice 
sold  the  mortgage  as  his  own  property,  but  has,  after  having 
sold  it,  received  large  payments  from  the  mortgagor,  who 
made  them  supposing  that  Hutchinson  was  still  the  owner 
of  the  mortgage.  The  mortgage  was  made  on  October  24, 
1887,  to  secure  a  note  of  that  date  payable  to  the  order  of  the 
mortgagee  in  four  years,  with  half-yearly  interest,  and  was 
recorded  on  the  next  day.  The  mortgage  and  note  were 
held  and  owned  by  the  mortgagee  until  January  14,  1888, 
when  they  were  sold  by  him  to  Mrs.  Patch  for  the  sum  of 
two  thousand  two  hundred  dollars.  She  took  an  assignment 
in  the  usual  form,  and  caused  it  to  be  recorded.  The  note 
was  indorsed  in  blank,  and  delivered  to  her  with  the  assign- 
ment, the  mortgage  deed,  and  an  insurance  policy  procured 
by  the  mortgagee.  At  the  same  time  it  was  arranged  be- 
tween her  and  the  mortgagee  that  the  latter  should  collect 
the  interest  as  it  should  become  due,  retain  that  which  had 
then  accrued,  and  remit  to  her  that  which  should  accrue. 
Three  days  later  an  assignment  of  the  mortgagee's  interest 
in  the  insurance  was  written  on  the  face  of  the  policy,  and 
the  assent  of  the  insurers  was  added  on  the  following  day. 
All  these  documents  were  kept  by  Mrs.  Patch  until  June  26, 
1890.     In  the  meaa  time  an  installment  of  interest  was  paid 
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to  her  by  the  mortgagee,  and  she  indorsed  on  the  note:  "  May 
10,  1888.  Interest  received  to  April  24,  '88,  $66."  Tiio 
mortgagee  was  an  attorney  at  law,  doing  a  real  estate  loan 
business,  and  had  an  othoe  in  Boston  and  another  in  Chelsea. 
On  April  24,  1890,  he  represented  to  Mrs.  Patch  that  he 
ought  to  have  the  documents  relating  to  the  loan,  and  a  pa- 
per signed  by  her  to  enable  him  to  collect  the  interest.  He 
prepared  a  paper  for  her  to  sign,  and  by  false  and  fraudulent 
representations  as  to  its  purpose  and  contents  induced  her  to 
edgn  it.  It  was  in  fact  an  assignment  of  the  mortgage  from 
her  to  one  Letteney,  '*  a  clerk  in  his  office,  and  was  dated 
April  24,  1890,  and  witnessed  by  the  mortgagee  and  ac- 
knowledged before  him  as  a  justice  of  the  peace.  Mrs.  Patch 
had  made  no  indorsement  on  the  note  except  that  of  May 
10,  1888,  and  before  June  25,  1890,  at  some  time  when  she 
had  the  note  at  the  mortgagee's  office,  he  indorsed  on  it  the 
four  other  payments  of  interest  then  accrued.  On  June  25, 
1890,  he  induced  Mrs.  Patch  to  deliver  to  him  the  mortgage, 
note,  insurance  policy,  and  her  assignment,  and  gave  her  a 
receipt  stating  that  the  mortgage  was  to  be  held  by  him  for 
the  "collection  of  interest,"  etc. 

On  November  14,  1890,  he  sold  and  assigned  the  mortgage 
to  Miss  Barnard,  atid  received  from  her  two  thousand  two 
hundred  dollars.  He  represented  to  her  that  he  owned  the 
mortgage,  and  said  nothing  about  the  assignment  to  Mrs. 
Patch,  or  that  from  Mrs.  Patch  to  Letteney.  Before  the 
transfer  was  completed  Miss  Barnard  told  him  that  she 
wanted  a  search  of  the  registry,  and  he  asked  if  she  had  any 
one  in  mind  to  do  it,  and  as  she  replied  that  she  had  not,  he 
mentioned  a  young  man  in  his  office  who  could  do  it,  and 
the  young  man  went  out  and  she  waited  for  him  to  return, 
when  he  reported  that  it  was  all  right.  It  did  not  appear  in 
evidence  who  this  man  was,  or  whether  he  made  a  search, 
and  no  charge  was  made  for  the  search.  All  this  was  done 
at  the  mortgagee's  office  in  Boston,  and  the  note,  the  mort- 
gage, the  insurance  policy,  and  the  assignment  to  Miss  Bar- 
nard were  all  delivered  there.  Miss  Barnard's  home  was  in 
Michigan.  She  took  the  mortgage  with  her,  leaving  her  as- 
signment with  the  mortgagee  to  be  recorded  and  then  sent 
to  her,  and  the  insurance  policy  was  also  left  with  him  to  be 
transferred  to  her.  He  was  to  collect  the  interest  and  send 
it  to  her.  He  requested  her  to  leave  the  papers  with  him, 
and,  upon  her  objecting,  he  explained  that  the  maker  of  the 
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note  might  desire  to  see  the  interest  indorsed  on  it,  and  she 
left  the  note  with  him.  He  sent  to  her  the  interest  due 
April  24,  1891,  and  in  October  or  November,  1891,  the  inter- 
est due  October  24,  1891,  and  also  that  to  become  due  April 
24,  1892.  The  assignment  of  April  24, 1890,  from  Mrs.  Patch 
to  Letteney,  an  assignment  dated  October  14,  1890,  from 
Lctteney  to  the  mortgagee,  and  the  assignment  of  November 
14,  1890,  from  him  to  Miss  Barnard,  were  all  recorded  on 
March  16,  1891.- 

'*  The  report  finds  that  Miss  Barnard  had  no  actual 
knowledge  of  the  assignment  to  Mrs.  Patch,  or  of  that  from 
her  to  Letteney,  or  of  that  from  Letteney  to  the  mortgagee, 
and  that  in  buying  the  mortgage  she  did  not  rely  on  tiiem, 
but  believed  that  the  mortgagee  held  the  note  and  mortgage 
as  the  original  owner;  that  she  did  not  see  the  assignment 
written  into  the  insurance  policy,  althougli  siie  had  the  op- 
portunity so  to  do,  and  that  nothing  was  said  to  her  by  the 
mortgagee,  or  by  the  person  who  went  out  to  examine  the 
records  about  any  of  the  assignments.  The  interest  due 
October  24,  1890,  was  paid  by  the  plaintiff  to  the  mortgagee 
on  October  25,  1890,  but  it  is  not  stated  whetlier  tiiat  pay- 
ment has  ever  been  indorsed  upon  the  note.  Miss  Barnard 
contends  that,  because  the  debt  is  the  principal  thing  in  the 
purchase  and  sale  of  a  mortgage,  and  the  mortgage  an  in- 
cident to  the  debt,  her  rights  are  to  be  settled  upon  the  facts 
relatitig  to  the  note;  and  that  as  she  purchased  in  good  faith 
and  for  full  consideration,  before  maturity,  a  negotiable 
promissory  note  from  the  payee  having  possession  of  it,  she 
took  an  absolute  title,  although  her  vendor  had  none.  She 
also  contends  that  Mrs.  Patch  was  negligent  in  leaving  the 
note  and  mortgage  in  the  hands  of  the  mortgagee,  and  that 
as  between  Mrs.  Patch  and  herself  the  former  must  bear 
the  loss. 

The  report  shows  that  Miss  Barnard  bought  in  good  faith 
and  without  actual  notice.  But  her  purchase  was  not  the 
purchase  of  negotiable  paper  simpliciter.  While  the  title  of 
one  who  buys  ordinary  commercial  paper  in  good  faith  and 
before  its  maturity  is  not  vitiated  by  the  fact  that  there  were 
suspicious  circumstances  which  might  have  put  him  upon 
inquiry  {Smith  v.  Livingston,  111  Mass.  342,  and  Freeman* » 
Nat.  Bank  v.  Savery,  127  Mass.  75;  34  Am.  Rep.  345),  there 
is  a  distinction  between  the  purchase  of  such  paper  and  that 
of  notes  known  to  be  secured  by  mortgage  of  real  estate, 
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although  bought  as  negotiable  paper:  Strong  v.  Jachon,  123 
Mass.  60;  25  Am.  Rep.  19.  The  effect  of  the  distinction  is 
that  subsequently  acquired  rights  in  mortgage  notes  will  not 
be  allowed  to  supplant  rights  previously  acquired,  if  all  the 
facts  taken  together,  and  including  the  means  of  knowledge 
and  any  circumstances  which  should  lead  to  inquiry,  show 
that  such  a  result  would  be  inequitable.  If  ''•  Miss  Barnard's 
rights  as  against  Mrs.  Patch  were  to  be  settled  on  this  basis, 
the  fact  tliat  Miss  Barnard  saw  the  insurance  policy  on 
which  the  assignment  to  Mrs.  Patch  was  indorsed  would  be 
of  some  importance.  But  her  title  is  not  to  be  so  settled. 
She  did  not  buy  a  mortgage  note  only,  but  the  mortgage 
also.  And  when  the  transaction  is  in  terms  the  purchase  of 
a  mortgage,  as  both  a  debt  and  a  conditional  estate  in  land, 
the  distinction  becomes  decisive,  because  of  the  doctrine  that 
the  purchaser  of  a  mortgage  is  charged  by  statute  with  con- 
structive notice  of  the  state  of  the  record  title,  when,  as  in 
the  present  case,  the  record  discloses  not  only  a  want  of 
title  in  his  vendor,  but  the  fact  that  the  title  to  the  mort- 
gage was  in  the  person  who  now  claims  adversely  to  the  pur- 
chaser. One  who  purchases  under  such  circumstances  is  not 
a  purchaser  without  notice,  but  with  constructive  notice  of 
the  want  of  title  of  his  vendor.  In  the  present  case  Miss 
Barnard  knew  that  in  buying  the  note  she  was  buying  a  mort- 
gage, and  in  determining  her  rights  as  against  those  of  the 
real  owner  of  both  note  and  mortgage  she  is  to  be  charged 
with  knowledge  of  the  facts  of  which  as  purchaser  of  the 
mortgage  she  had  constructive  notice,  namely,  that  the  note 
and  mortgage  had  been  sold  by  her  vendor  to  Mrs.  Patch  on 
January  14,  1888,  and  that  Mrs.  Patch  continued  to  be  the 
record  owner  of  the  mortgage.  Miss  Barnard  therefore  was 
not  a  purchaser  without  notice,  but  with  a  constructive  notice 
of  an  infirmity  in  the  title  of  her  vendor;  and,  as  he  had  in  fact 
no  title,  she  took  none  as  against  the  owner.  Nor  is  she  aided 
by  the  fiict  that  when  she  made  her  purchase  the  unrecorded 
assignments  from  Mrs.  Patch  to  Letteney,  and  from  Letteney 
to  Hutchinson,  were  in  existence,  and  in  the  hands  of  Hutch- 
inson. 

The  counsel  of  Miss  Barnard  contends  that  the  examiner 
must  have  known  of  these  assignments,  and  relied  upon 
tiiem;  and  that,  as  she  relied  upon  the  statement  of  the  ex- 
aminer, she  in  effect  relied  upon  the  assignments,  so  that,  as 
against  her,  Mrs.  Patch  cannot  claim   tiiat  the  assignment 
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was  procured  by  fraud.  But  the  report  does  not  find  that 
the  examiner  knew  of  the  assignments,  and  we  cannot  infer 
that  because  he  was  a  young  man  in  Hutchinson's  office  he 
did  know  of  them.  Her  instructions  to  him  were  only  to 
make  a  search  of  the  registry. 

'*  Upon  the  report,  the  assignment  from  Mrs.  Patch  to 
Letteney  was  not  a  merely  voidable  instrument,  but  was 
utterly  void.  It  was  not  delivered  as  an  assignment  of  the 
mortgage,  but  as  a  paper  authorizing  Hutchinson  to  collect 
the  interest.  Hence  the  rule  that  title  will  pass  to  a  bona 
fide  purchaser  for  value  from  one  who  has  a  conveyance  void- 
able for  fraud  is  not  applicable  in  this  case.  The  principle 
which  protects  those  who  in  good  faith  hold  or  claim  under 
instruments  bearing  a  genuine  signature,  which  the  maker 
has  written,  supposing  that  he  was  signing  an  instrument  of 
some  other  description,  is  that  the  maker  has  negligently 
allowed  what  appears  to  be  a  valid  instrument  to  go  out  with 
his  signature,  and  as  against  those  who  innocently  rely  upon 
it  is  estopped  from  denying  its  genuineness.  This  principle 
applies  only  in  favor  of  those  who  have  acted  on  the  faith  of 
his  signature,  and  in  this  case  Miss  Barnard  knew  nothing 
of  the  assignment  which  Mrs.  Patch  had  executed,  nor  of 
that  from  Letteney  to  Hutchinson,  and  did  not  rely  upon 
either  of  them.  She  cannot  claim  that  Mrs.  Patch  is  estop- 
ped from  showing  that  the  assignment  to  Letteney  was  void 
for  fraud.  Nor  is  the  contention  that  Mrs.  Patch  was  negli- 
gent in  leaving  the  note  and  mortgage  in  the  hands  of  Hutch- 
inson sustained  by  the  report.  He  was  an  attorney  at  law, 
doing  a  real  estate  loan  business  in  two  cities,  and  it  is  not 
negligence  to  intrust  to  such  a  person  the  custody  of  a  note 
and  mortgage.  The  result  is,  that  as  between  these  two 
defendants  Mrs.  Patch  is,  in  the  opinion  of  a  majority  of  the 
court,  the  owner  of  the  note  and  mortgage,  and  that  Miss 
Barnard  must  assign  and  deliver  them  to  Mrs.  Patch. 

In  determining  whether  the  plaintiflF  is  entitled  to  have 
credit  for  his  payments  of  principal  other  facts  are  impor- 
tant. These  payments  were  made  after  the  note  became  due. 
The  plaintiff  had  no  actual  knowledge  of  any  assignment  or 
transfer  of  the  mortgage  or  the  note,  and  made  all  his  pay- 
ments upon  his  own  supposition  that  the  mortgagee  still 
owned  and  held  the  note  and  mortgage.  When  the  payments 
were  made  the  note  was  in  the  possession  of  the  mortgagee, 
but  the  payments  were  made  in  '*  Chelsea,  and  the  note 
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was  in  the  mortgagee's  office  in  Boston;  and  at  none  of  the 
times  of  payment  did  the  plaintiff  see  the  note,  nor  was 
any  thing  said  to  or  by  him  about  its  ownership,  nor  did  he 
ever  receive  any  information  or  make  any  inquiry  as  to  the 
ownersliip  or  possession  of  the  note  or  mortgage  until  after 
he  had  made  all  the  payments.  The  report  finds  that  the 
mortgagee  had  no  express  authority  to  receive  any  portion  of 
the  principal,  "and  no  authority  except  such  as  might  be 
implied  from  their  leaving  the  note  with  him,"  and  "  that 
the  note  was  left  with  him  for  the  purpose  of  enabling  him 
to  collect  the  interest,  and  for  no  other  purpose."  While 
authority  to  collect  principal  as  well  as  interest  might  be 
implied  from  the  fact  that  the  owner  of  a  note  left  it  with  an 
attorney  at  law,  that  inference  cannot  fairly  be  drawn  when 
the  other  facts  of  the  transaction  are  considered,  and  we 
must  take  it  as  a  fact  that  Hutchinson  had  no  authority  to 
receive  payments  of  principal. 

It  is  conceded  by  the  defendants  that  the  plaintiff  is  not 
charged  with  constructive  notice  of  the  recorded  assign- 
ments: See  George  v.  Wood,  9  Allen,  80;  85  Am.  Dec.  741. 
The  plaintiff  contends  that  the  assignee  of  a  note  and  mort- 
gage must  give  notice  of  the  assignment  to  the  mortgagor  to 
protect  himself  against  future  payments  to  the  mortgagee. 
There  is  authority  in  decided  cases  for  this  doctrine;  but  it 
is  based  upon  the  fact  that  the  mortgages  with  which  the 
courts  were  dealing  were  given  to  secure  the  payment  orf 
bonds  or  other  non-negotiable  evidences  of  debt.  For  in- 
stance, in  James  v.  Johnson,  6  Johns.  Ch.  417,  427,  where  it 
is  said  to  be  "  an  obvious  principle  of  equity,  that  all  dealings 
with  the  mortgagee,  even  in  his  character  of  mortgagee, 
before  notice  of  the  assignment,  are  valid,**  and  in  the  other 
New  York  cases  relied  on  by  the  counsel  for  Mrs.  Patch  the 
debt  was  evidenced  by  a  bond:  See,  also,  Matthews  v.  Wall' 
loyn,  4  Ves.  118;  Williams  v.  Sorrell,  4  Ves.  389.  And  eo  it 
was  in  Emery  v.  Gordon,  33  N.  J.  Eq.  447.  In  Crane  v. 
March,  4  Pick.  131,  135,  16  Am.  Dec.  329,  decided  in  1826, 
it  is  said:  "  In  the  form  usually  practiced  in  regard  to  mort- 
gages, until  lately,  ....  the  collateral  personal  security  was 
abend."  But  with  the  use  of  negotiable  promissory  notes  as 
the  personal  obligation  which  the  mortgage  secures,  a  different 
element  comes  in.  The  obligation  is  to  whoever  under  the 
law  of  negotiable  paper  may  be  entitled  to  exact  payment  of 
**  the  note,  and  the  duty  for  the  performance  of  which  the 
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mortgage  is  security  is  to  pay  according  to  the  la«r  of  negoti- 
able notes.  In  National  Bank  of  North  America  v.  Kirby,  108 
Mass.  497,  502,  notes  secured  by  mortgage  are  said  to  be  of 
tlie  class  whose  value,  due  to  their  negotiable  character, 
should  not  be  impaired;  and  in  Morris  v.  Bacon,  123  Mass. 
68,  25  Am.  Rep.  17,  it  is  treated  as  a  familiar  rule  that  the 
debt  is  the  principal,  and  the  mortgage  an  incident.  In 
Strong  v.  Jackson,  123  Mass.  60,  64,  25  Am.  Rep.  19,  it  was 
said:  "As  between  the  original  parties,  the  note  and  mort- 
gage are  but  one  transaction  and  but  one  security."  la 
that  transaction  the  mortgagor  who  gives  his  negotiable  note, 
rather  than  a  bond  or  some  non-negotiable  obligation,  brings 
himself  voluntarily  within  the  rules  which  govern  the  pay- 
ment of  negotiable  paper,  and  in  effect  agrees  that  he  will  be 
bound  by  them,  and  that  the  mortgage  shall  stand  as  secu- 
rity for  the  obligation  that  he  will  not  only  pay  the  note,  but 
make  effectual  payment  to  the  party  entitled  to  claim  under 
these  rules.  In  determining  who  that  party  is,  as  in  Strong 
V.  Jackson,  123  Mass.  60,  64,  25  Am.  Rep.  19,  if  there  are  dif- 
ferent persons,  each  of  whom  has  some  show  of  title,  legal  or 
equitable,  matters  may  be  material  which  would  not  have 
weight  in  the  case  of  purely  mercantile  paper;  but,  when 
the  true  owner  has  been  ascertained,  the  question  between 
him  and  the  promisor  whether  payments  made  by  the  latter 
are  effectual  to  reduce  or  discharge  the  debt  must  be  decided, 
not  by  the  law  applicable  to  bonds  or  other  non-negotiable 
securities,  but  by  the  law  of  negotiable  paper. 

Applying  the  doctrines  of  that  law,  a  majority  of  the  court 
is  of  opinion  that  the  payments  in  question  were  made  by 
the  plaintiff  at  his  own  risk  and  peril,  and  he  is  not  en- 
titled to  have  them  applied  in  reduction  of  the  amount  to  be 
paid  upon  redeeming  the  mortgage:  Wheeler  v.  Guild,  20 
Pick.  545,  553,  32  Am.  Dec.  231.  As  there  said:  "Faith  is 
given  to  the  holder  mainly  on  the  ground  of  his  possession  of 
the  bill,  ready  to  be  surrendered  or  delivered,  and  the  actual 
surrender  and  delivery  of  it  upon  the  payment  or  transfer. 
If,  therefore,  upon  such  payment,  the  holder  has  not  the  ac- 
tual possession  of  the  bill  ready  to  be  delivered,  and  does  not 
in  fact  surrender  it,  but  gives  a  receipt.or  other  evidence  of 
the  payment,  and  if  it  turns  out  that  the  party  thus  receiv- 
ing had  not  a  good  right  and  lawful  authority  to  receive  and 
collect  the  money,  but  that  another  person  had  such  right, 
the  payment  will  not  discharge  the  party  paying,  but  *•  will 
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be  a  payment  in  his  own  wrong;  he  must  pay  the  bill  again 
to  the  right  owner." 

In  the  case  at  bar,  while  the  person  to  whom  the  payments 
were  made  had  in  a  sense  the  possession  of  the  note,  the 
payments  were  made  in  one  city  while  the  note  was  in  an- 
other, and  it  was  never  produced  to  the  plaintiff,  and  never 
ready  to  be  either  surrendered  or  indorsed  at  the  time  and 
place  of  the  plaintiff's  payments.  He  was  not  induced  to 
make  them  by  the  fact  that  the  note  was  in  the  constructive 
possession  of  Hutchinson  at  another  place,  nor  warranted  in 
relying  upon  that  fact  as  a  justification  of  his  payments. 

The  plaintiflf  further  contends  that,  because  the  mortgagee 
to  whom  he  paid  was  an  attorney  at  law,  and  an  agent  of  the 
real  owner  of  the  note  to  collect  the  interest,  the  real  owner 
is  bound  by  the  payments  of  the  principal.  If  the  plaintiff 
had  been  induced  to  make  the  payments  of  principal  by  the 
fact  that  the  mortgagee  was  an  attorney  who  was  agent  oi 
the  real  owner  of  the  note,  and  he  had  been  ignorant  of  any 
limitation  of  the  attorney's  authority,  we  should  be  slow  to 
hold  that  the  payments  would  not  bind  the  real  owner:  See 
Donaldson  v.  Wihony  79  Mich.  181;  Emery  ▼.  Gordon^  33  N. 
J.  Eq.  447.  But  we  need  not  consider  that  question,  because 
it  does  not  arise  upon  the  facts.  The  plaintiff  was  unac- 
quainted with  the  fact  that  the  mortgagee  was  an  agent  of 
«ome  owner  of  the  note,  and  was  not  thereby  induced  to  make 
the  payments.  He  made  them  solely  because  he  himself 
assumed,  without  inquiry  and  without  any  representations 
made,  and  without  requiring  the  production  of  the  note,  that 
the  mortgagee  continued  to  be  its  holder  and  owner,  and  he 
dealt  with  him  as  owner,  and  not  as  an  agent. 

Nor  can  the  plaintiff  rely  upon  the  doctrine  that  one  who 
allows  an  undisclosed  agent  to  appear  and  act  as  principal 
is  not  permitted  afterward  to  deny  that  he  had  full  author- 
ity. The  cases  relied  on  by  the  plaintiff,  like  Fish  v.  Kemp- 
ton,  7  Com.  B.  687,  were  where  the  agent  had  authority  to 
sell,  and  when  he  was  allowed  to  sell  as  a  principal  the 
legal  consequences  of  such  a  sale  must  follow.  But  here 
the  mortgagee,  as  agent,  was  given  no  authority  or  right  to 
hold  himself  out  as  a  principal,  nor  is  it  shown  that  he  was 
allowed  to  do  so  by  the  real  owner,  who  had  no  reason  to 
suppose  that  the  agent  was  acting  outside  of  the  authority 
given  him. 

^^  It  cannot  be  said  that  the  owner  of  the  note  was  negli- 
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gent  in  leaving  it  with  the  mortgagee,  who  was  an  attorney 
at  law,  and  also  engaged  in  another  respectable  business,  and 
no  reason  is  shown  to  have  been  known  to  her  why  she  should 
distrust  him.  Nor  is  the  case  one  where,  if  one  of  two  inno* 
cent  persons  must  suffer  from  the  wrongful  act  of  a  third,  the 
plaintiff  should  be  relieved  from  the  consequences  of  his  pay- 
ment to  the  wrong  party.  The  owner  of  the  note  was  not  the 
cause  of  his  making  the  payments,  and  did  not  induce  him 
to  make  them;  but  he  acted  solely  upon  his  own  supposition, 
that  the  mortgagee  was  himself  the  owner  of  the  note  and 
mortgage. 

The  result  is  that,  in  the  opinion  of  a  majority  of  the  courtr 
the  plaintiff  is  not  shown  upon  the  report  to  be  entitled  to 
have  his  payments  on  account  of  principal  applied  in  reduc- 
tion of  the  amount  which  he  must  pay  to  redeem.  We  have 
not  all  the  data  which  are  essential  to  the  making  of  a  final 
decree,  and  the  case  is  sent  back  to  the  superior  court  for 
further  proceedings,  and  that  court  is  to  enter  a  decree  for 
redemption. 

So  ordered.  

Neootiablb  Instruments  Secured  by  Mortgage  —  Assignment  — 
Rights  07  Assignee. — The  assignee  of  a  mortgage  and  the  accompauying 
negotiable  note,  transferred  before  maturity  and  for  a  valuable  considera- 
tion, takes  the  securities  free  from  any  equities  existing  between  the  origi- 
nal parties  of  which  he  had  no  notice:  Williama  v.  Key  us,  90  Mich.  290;  30 
Am.  St.  Rep.  438,  and  note,  with  the  cases  collected.  To  the  same  effect: 
MuUanphy  Sav.  Bank  v.  ScIioU,  135  111.  655;  2d  Am.  St.  Kep.  401,  and  Weblh 
T.  Hosellon,  4  Neb,  308;  19  Am.  Rep.  638. 

Assignment  of  Mortgage— When  Void  fob  Fraud. — The  assignee  of  & 
mortgage  with  knowledge  of  fraud  in  its  inception  is  not  a  bona  fide  pur- 
chaser,  and  the  fact  that  he  paid  full  consideration  for  the  assignment  will 
not  aid  him:  Danbury  ▼.  Bobimon,  14  N.  J.  Eq.  213;  82  Am.  Deo.  244,  and 
note. 

Mortgages— Assignment— Notice  of  to  Mortgagob— Payment. — Ac- 
tual notice  of  the  assignment  of  a  mortgage  is  essential  to  the  completion  ot 
the  contract  relations  between  the  assignee  and  the  mortgagor.  Until  that. 
has  been  given  the  mortgagor  does  no  wrong  in  making  payments  to  th»^ 
original  mortgagee:  Foster  v.  Carton,  169  Pa.  St.  477;  39  Am.  St  Rep.  696» 
and  note.  See,  also,  the  extended  note  to  Vtm  Btuldrk  r,  Hartford  etc  Inu 
Co.,  36  Am.  Dec  475, 
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Party  Walls,  Thickkninq  Thereot. — If  party  wall  has  been  constraeted 
OQ  adjoining  lots  upon  an  agreement  that  each  party  might  build  one- 
half  of  the  division  wall  of  tlie  adjoining  lots,  each  half  of  the  wall 
when  nsed  by  the  owners  of  the  adjacent  lots  for  building  purposes  to 
be  paid  for  by  them  to  the  extent  so  nsed,  and  the  wall  so  constructed 
has  been  paid  for  accordingly,  and  afterward  one  of  the  parties  increases 
the  height  of  such  wall  and  thickens  and  strengthens  the  wall  and 
foundations  by  building  on  his  own  land,  the  other  party  has  a  right  to 
insert  timbers  in  the  wail  not  extending  beyond  his  own  line,  on  pay- 
ing for  one-half  of  the  increased  height  of  the  wall,  and  cannot  be 
■compelled  to  pay  for  the  expenses  of  the  thickening  of  the  wall,  nor  for 
the  land  nsed  for  sostaining  the  part  of  the  wall  added  in  the  process 
of  thickening,  though  without  this  thickening  the  wall  would  not  be 
adequate  to  sustain  a  building  of  the  height  to  which  the  wall  has  been 
increased,  nor  would  it  conform  to  the  building  laws  of  the  city.  The 
additions  made  to  the  wall  for  the  purpose  of  thickening  and  strength* 
ening  it  are  not  in  any  proper  sense  a  party  wall.  They  belong  to  the 
party  who  made  them,  and  can  be  removed  by  him  at  his  pleasure. 

Partt  Walls. — An  Action  at  Law  will  lie  to  recover  of  one  using  a  party 
wall  his  proportion  of  the  costs  of  the  same. 

/.  Walker,  pro  se. 

B.  L.  M.  Tower  and  P.  F.  Hall,  for  the  defendant. 

*•  Morton,  J.  The  plaintiffs  and  defendant  respectively 
■derive  title  through  mesne  conveyances  from  the  city  of 
Boston.  The  ^^  deeds  from  the  city  of  Boston  to  their 
predecessors  in  title  provide  that  the  owner  of  the  premises 
conveyed  may  build  one-half  of  the  division  walls  on  the 
adjoining  lots,  "  which  half  of  the  walls,  when  used  by  the 
owners  of  the  adjoining  lots  for  building  purposes,  is  to  be 
paid  for  by  them  to  the  extent  so  used."  In  all  the  mesne 
-conveyances  this  provision  as  to  party  walls  was  either  set 
•out  in  terms  or  incorporated  by  reference.  Under  it  a  party 
wall  had  been  built  along  the  entire  line  between  their  estates, 
by  predecessors  in  title  of  the  plaintiffs  and  defendant.  On 
the  front  portion,  i.  e.,  toward  Boylston  street,  it  was  twelve 
inches  thick,  and  formed  a  party  wall  for  two  brick  buildings 
three  stories  high.  The  respective  owners  for  the  time  being 
paid  each  one-half  the  cost  of  this  wall.  The  rest  of  the 
wall  was  built  by  the  defendant's  predecessors  in  title,  and 
no  part  of  the  cost  has  been  paid  either  by  the  plaintiffs  or 
their  predecessors  in  title. 

The  plaintiffs  acquired  title  in  March,  1890,  and  proceeded 
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to  erect  a  six-story  building,  eighty  feet  in  height,  and  cover- 
ing their  entire  lot.  They  carried  up  the  party  wall  to  the 
same  height.  In  doing  so  it  became  necessary  to  thicken 
and  strengthen  it,  and  also  to  strengtlien  the  foundation. 
This  was  all  done  on  the  premises  of  the  plaintiffs  at  their 
own  expense,  and  without  any  request,  consent,  or  permis- 
sion on  the  part  of  the  defendant,  unless  it  can  be  implied  in 
law  or  from  the  facts. 

The  defendant  acquired  title  in  May,  1891,  after  the  plain- 
tiffs had  completed  the  erection  of  their  building,  and  also 
erected  a  six-story  building,  eighty  feet  in  height,  and  cover- 
ing his  entire  lot.  In  erecting  his  building,  the  defendant 
inserted  the  timbers  into  the  wall  between  his  premises  and 
those  of  the  plaintiffs  four  inches,  and  no  more.  The  timbers 
do  not  extend  beyond  his  own  land,  and  are  wholly  within 
the  one-half  part  of  the  old  wall  and  the  additions  in  height 
made  thereto  which  stand  on  his  own  land.  He  added  nothing 
to  the  height,  thickness,  or  foundation  of  the  wall. 

The  old  party  wall,  as  carried  up  with  the  additions  made 
to  it  by  the  plaintiffs,  constitutes  one  solid  wall.  The  plain- 
tiffs introduced  testimony  tending  to  show  that  in  respect  to 
height,  thickness,  foundations,  and  general  character  it  was 
such  a  wall  as  good  construction  required  between  such 
buildings,  and  that  ®®  the  old  wall,  if  carried  up  of  the  same 
thickness,  would  not  have  been  sufficient.  There  was  also 
testimony  that  the  old  wall,  if  carried  up  as  it  was,  would 
not  have  conformed  to  the  building  law  in  force  in  the  city 
of  l.^ston:  Stats.  1885,  c.  374,  sec.  52;   Stats.  1892,  c.  419. 

The  defendant  has  offered  to  pay  to  the  extent  to  which 
he  has  used  the  old  party  wall  as  carried  up  by  the  plain- 
tiffs. But  the  plaintiffs  contend  that  the  defendant  is  in 
effect  using  the  whole  wall  as  thickened  and  strengthened  by 
them,  and  that  they  are  entitled  in  addition  to  compensation 
for  the  use  of  the  additions  which  they  have  made  to  the 
wall  in  thickening  and  strengthening  it,  and  for  the  use  of 
the  land  taken  for  those  purposes,  or,  if  they  are  not,  that 
the  defendant  should  be  enjoined  from  making  any  use  of  the 
wall  as  thickened  and  strengthened  to  support  the  building 
which  he  has  erected. 

A  majority  of  the  court  do  not  see  how  either  contention 
can  be  supported.  We  assume  that  either  party  had  a  right 
to  carry  up  the  party  wall  to  any  reasonable  height,  provided 
he  did  not  thereby  impair  the  wall  as  it  stood,  nor  injure  th« 
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other  party:  Everett  v.  Edwards,  149  Mass.  588;  14  Am.  St. 
Rep.  462;  Matthews  v.  Dixey,  149  Mass.  595;  and  that  the 
other  party  was  bound  to  pay  when  he  used  it  to  the  extent 
to  which  he  used  it,  and  that  the  obligation  to  pay  attached 
to  successive  additions  in  height  as  they  were  made  by  one 
party  or  the  other.  But  we  do  not  see  on  what  ground  the 
defendant  can  be  compelled  to  do  any  thing  more  than  he 
has  offered  to  do.  The  deeds  certainly  contain  no  agreement 
compelling  him,  and  we  do  not  see  how  one  can  be  implied: 
Allen  V.  Evans,  161  Mass.  485.  The  additions  made  to  the 
wall  by  the  plaintiffs  for  the  purpose  of  thickening  and 
strengthening  it  are  not,  in  any  proper  sense,  a  party  wall. 
They  were  made  by  the  plaintiffs  on  their  own  land,  for  their 
own  purposes.  They  belong  to  them.  They  can  remove 
them  if  they  see  fit  so  to  do.  The  defendant  has  no  right  of 
support  in  them.  If  he  could  acquire  such  a  right  by  pre- 
scription, the  plaintiffs  can  prevent  him  by  taking  the  proper 
steps:  Pub.  Stats.,  c.  122,  sec.  3.  Possibly  a  party  wall  may, 
by  agreement,  be  placed  on  the  l^ind  of  one  of  the  parties. 
But  there  is  no  such  agreement  here,  and  the  defendant  re- 
fused to  make  one.  In  the  absence  of  such  an  agreement, 
we  think  that  it  would  be  going  ®"  too  far  to  hold  that,  under 
deeds  which  provide  that  one-half  of  the  party  wall  may  be 
placed  on  land  of  the  adjoining  owner,  any  additions  made 
by  one  owner  on  his  own  land  to  a  party  wall  so  built,  for 
the  purpose  of  thickening  and  strengthening  it,  so  that  he 
may  build  a  higher  building,  or  a  building  adapted  to  a 
different  use,  become  a  part  of  the  party  wall,  and  that  the 
adjoining  owner  is  liable  for  a  portion  of  their  cost,  though 
he  uses  the  party  wall  no  further  than  he  has  a  right  to 
use  it. 

No  doubt,  as  long  as  his  building  stands  and  the  wall 
stands  the  defendant  will  get  a  benefit  from  the  additions 
made  by  the  plaintiffs  for  the  purpose  of  thickening  and 
strengthening  the  wall.  But  that  does  not  create  a  liability 
on  his  part,  nor  take  away  his  right  to  use  the  party  wall  as 
carried  up  by  the  plaintiffs:  Allen  v.  Evans,  161  Mass.  485. 
If  there  had  been  no  party  wall,  and  the  plaintiffs  had  built 
their  wall,  as  they  would  have  had  the  right  to  do,  so  that  its 
exterior  surface  coincided  through  its  height  and  breadth 
with  the  dividing  line,  and  the  defendant  had  afterward 
built  similarly  on  his  side,  it  is  very  probable  that  he  would 
have  been  able  to  use  a  thinner  wall,  on  account  of  the  sup- 
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port  which  it  would  probably  receive  from  the  plaintiffs' 
wall;  but  that  would  have  given  the  plaintiffs  no  claim  on 
the  defendant:  Kingsland  v.  Tucker,  115  N.  Y.  574.  In  the 
present  case  the  defendant  has  not  trespassed  at  all  upon  the 
plaintiffs.  He  has  not  inserted  his  timbers  into  the  party 
wall  as  far  as  he  had  a  right  to.  It  is  obvious  that  whether 
the  additions  made  by  the  plaintiffs  were  a  party  wall  cannot 
be  determined  by  the  demands  of  good  construction  or  the 
requirements  of  the  city  ordinances.  We  do  not,  therefore, 
see  on  what  ground  the  defendant  can  be  compelled  to  pay 
for  the  additions  which  the  plaintiffs  have  made  for  the  pur- 
pose of  thickening  and  strengthening  the  wall  or  its  foun- 
dations, nor  enjoined  from  using  it  as  he  is  doing. 

As  to  the  remedy,  it  is  well  settled  in  this  state  that  an  ac- 
tion at  law  will  lie  to  recover  of  one  using  a  party  wall  his 
proportion,  of  the  cost  of  the  same:  Savage  v.  Mason,  3  Gush. 
500;  Cutter  v.  Williams,  3  Allen,  196;  Maine  v.  Cumston,  98 
Mass.  317;  Standish  v.  Lawrence,  111  Mass.  Ill;  Richardson 
V.  Tobey,  121  Mass.  457;  23  Am.  Rep.  283. 

The  defendant  admits  his  liability  to  the  extent  to  which 
he  ••  has  used  the  old  party  wall,  so  far  as  it  forms  a  part  of 
that  carried  up  by  the  plaintiffs.  In  accordance,  therefore, 
with  the  terms  of  the  reservation,  the  plaintiffs  are  to  have 
liberty,  if  they  desire,  to  amend  into  an  action  at  law;  other- 
wise the  bill  is  to  be  dismissed,  with  costs. 

Ordered  accordingly.         

Party  Walls — Contribdtion. — One  owner  of  a  party  wall  who  adds  to 
it  for  his  own  use  may  maintain  an  action  for  contribution  against  the  other 
owner  who  has  used  such  additions  for  one-halt'  the  value  of  the  additions 
when  made:  Sanders  v.  Martin,  2  Lea,  213;  31  Am.  Rep.  598.  Each  ownei 
of  a  party  wall  may  build  it  higher  and  use  it  at  the  lateral  wall  of  such 
house  as  he  may  desire  to  erect,  so  long  as  he  does  not  impair  the  value  of 
the  wall  to  the  other  owner.  If  one  owner  carries  up  the  wall  the  addition 
becomes  part  of  the  party  wall,  the  owners  have  an  equal  right  to  it,  and 
the  value  of  the  wall  to  either  cannot  be  impaired,  and  neither  can  so  use 
the  wall  as  to  weaken  or  impair  it:  Everett  v.  Edwards,  149  Masa.  688; 
M  Am.  St.  Rep.  462,  and  note.  See  the  discussion  of  thia  subject  in  the 
extended  note  to  Block  v.  [sham,  92  Am.  Dec.  289;  and  aee,  alio,  the  late 
case  of  P/eiffer  v.  Mathews,  161  Mass.  487;  42  Am.  St.  Rep.  436. 
AM.  t)x.  Ksr..  Vou  XUV.  —2a 
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L*Herbette  v.  Pittsfield  National  Bank. 

[162  Massachxtsbtts,  137.] 

Banks,  Liability  of  for  Acts  of  CASurER. — If  moneys  are  deposited 
with  one  acting  as  cashier  of  a  bank,  and  are  received  by  him  in  that 
capacity,  and  not  individnally,  with  an  agreement  that  they  shall  draw 
interest  and  shall  be  invested  by  the  bank  in  stocks  and  bunds  for  the 
depositor,  and  it  did  not  actually  receive  the  moneys  from  its  cashier, 
it  is  answerable  for  such  moneys,  though  he  liad  no  autliority  to  agre« 
to  pay  interest  noi  to  stipulate  for  the  investment  of  the  moneys  in 
stocks  or  bonds.  The  fact  that  the  depositor  cannot  enforce  these 
agreements  does  not  deprive  him  of  his  right  to  recover  back  the  moneys 
without  interest,  no  investment  having  been  made  by  the  bank  or  its 
cashier. 

Banks. — Thb  Fact  that  the  Cashier  of  a  Bank,  ArrEB  Receiving 
Moneys  Deposited,  Made  an  Invalid  Agreement  that  the  bank 
should  pay  interest  or  should  invest  for  tlie  benefit  of  the  depositor 
does  not  exonerate  it  from  liability  to  refund  the  money  without  inter* 
est,  no  investment  having  been  made. 

Banks.— An  Instrdction  to  a  Jury  that  "  if  the  Directors,  Through 
Inattention  or  otherwise,  suflfered  the  cashier  to  pursue  and  practice 
ft  certain  line  of  conduct  for  a  considerable  period  of  time,  without 
objection,  the  bank  will  be  bound  by  his  acts  within  that  line  of 
conduct,"  does  not  afford  any  just  ground  of  exception  in  ah  action 
against  the  bank  to  recover  moneys  deposited  with  its  cashier  acting  in 
that  capacity,  under  an  agreement  that  the  bank  would  pay  interest 
and  would  invest  such  moneys  in  stocks  and  bonds  for  the  depositor. 

Banks — Evidence.— An  Envelope  Used  and  Delivered  by  a  Cashier 
to  a  bank  as  a  statement  of  plaintiff's  account  in  the  bank,  and  also 
containing  entries  of  sums  paid  in  and  withdrawn  from  time  to  time,  is 
admissible  in  an  action  against  the  bank  as  a  statement  by  its  proper 
officer  made  at  the  time  of  the  actual  transactions  of  sums  received  and 
paid  out. 

Banks— Evidence. —Upon  the  Question  Whether  the  Plaintiff  was 
Dealing  with  the  Cashier  of  the  bank  as  an  individual  or  in  his 
capacity  as  an  officer  of  the  bank,  former  transactions  of  a  similar 
character  are  competent  evidence. 

Depositions. — If  a  Witness  Whose  Testimony  is  Taken  Out  of  the 
State  Annexes  to  His  Deposition  Copies  of  Papers  instead  of  the 
originals,  the  court  in  its  discretion  may  allow  them  to  be  read  in  evi* 
dence. 

Banks— Evidence. — An  Exhibit  Showing  the  Reckipt  of  Three  Sharks 
OF  Stock  in  the  name  of  the  plaintiff  is  competent  as  tending  to  prove 
that  the  plaintiff's  former  dealings  were  with  the  bank  instead  of  with 
the  cashier  as  an  individual. 

Banks  —  Evidence. — Testimony  that  thb  Bank  had  Accounts  with 
Brokers  who  bought  stocks  for  its  customers,  and  that  its  books  of 
account  with  such  brokers  showed  the  purchase  of  stock,  certificates  of 
which  were  taken  in  plaintiff's  name  by  the  direction  of  the  bank,  is 
admissible  to  prove  that  it  was  in  the  habit  of  acting  for  its  customers 
in  the  purchase  of  stocks,  and  that  the  former  dealings  of  the  plaintiff 
were  with  such  bank,  and  not  with  its  cashier  as  an  individuaL 
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Banks. — Evidencb  that  thb  Dbfendant  did  not  Entkb  Plaintwf'i 
Nahi  on  It3  Books  as  a  Depositor  is  not  admissible  m  tonding  to 
prove  that  a  transaction  had  by  the  plaintiff  with  the  cashier  was  ia 
his  individual  capacity,  and  did  not  bind  the  bank. 

Actio?!  to  recover  for  money  deposited  by  plaintiff  with 
the  defendant  bank.  The  verdict  of  the  jury  was  for  the 
plaintiff,  whereupon  the  defendant  alleged  exceptions. 

J.  C.  Crosby  and  J.  F.  Noxon,  for  the  defendant. 

T.  P.  Pingree  &  C.  E.  Burke,  for  the  plaintiff. 

*'*  Allen,  J.  At  the  trial  the  issue  was  clearly  defined 
whether  the  money  was  paid  to  Francis,  the  defendant's 
cashier,  in  his  individual  capacity,  to  be  used  by  him  indi- 
vidually for  the  plaintiff,  or  wliether  it  was  paid  to  him  as 
cashier  of  the  bank,  and  as  and  for  a  deposit  in  the  bank. 
According  to  the  findings  of  the  jury,  the  plaintiff  deposited 
his  money  with  Francis,  acting  as  cashier  of  the  defendant 
bank,  and  Francis  received  the  same  acting  in  that  capac- 
ity, and  not  in  his  individual  capacity.  An  agreement 
was  made  that  the  money  should  draw  interest,  but  there 
was  no  usage  of  the  bank  authorizing  the  cashier  to  allow 
interest  on  deposits,  and  the  jury  allowed  none  in  their 
verdict.  The  defendant  bank  did  not  actually  receive  *•• 
the  money  from  the  cashier.  The  deposits  were  upon  the 
distinct  understanding  and  agreement  with  Francis,  as  cash- 
ier, that  the  same  should  be  invested  by  the  bank  in  stocks 
and  bonds  for  the  plaintiff. 

The  scope  of  the  last  finding  is  not  clearly  defined,  but  it 
has  not  been  assumed  by  counsel  on  either  side  that  the 
money  was  to  be  invested  by  the  bank  at  its  mere  discretion, 
and  without  previous  directions  from  or  the  assent  of  the 
plaintiff.  The  argument  for  the  defendant  is  that  national 
banks  have  no  authoritf^  to  deal  in  stocks  or  bonds,  or  to  act 
as  brokers  or  agents  for  others  in  the  purchase  of  them;  and 
also  that  an  agreement  by  the  cashier  that  deposits  should 
draw  interest  was  beyond  his  authority,  and  not  binding  upon 
the  defendant. 

Let  these  positions  of  the  defendant  be  assumed,  without 
discussion,  to  be  correct.  Assume,  also,  that  the  plaintifif  was 
bound  to  take  notice  of  the  limitation  of  the  power  of  the  bank, 
and  of  the  authority  of  the  cashier  in  these  respects.  It  fol- 
lows certainly  that  he  could  not  enforce  these  agreements, 
but  it  does  not  follow  that  he  could  not  recover  back  his 
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money  without  interest,  no  investment  of  it  having  beeu 
made  for  him  by  the  bank  or  by  the  cashier. 

There  is  no  doubt  that  the  cashier  was  a  proper  officer  of 
the  bank  to  receive  deposits  of  money  at  the  bank  in  its  be- 
half (Morse  on  Banking,  sec.  161),  and  there  was  nothing 
criminal  or  immoral  in  either  of  the  agreements  made  by  him. 
If  those  agreements  were  invalid  because  ultra  vires  or  unau- 
thorized, there  certainly  would  be  no  reason  why  the  bank 
should  not  be  held  to  refund  to  the  plaintiflf  his  money  on  de- 
mand, provided  the  bank  had  actually  received  it.  The  fact 
Qf  the  cashier's  making  the  invalid  agreements  at  the  time  of 
receiving  the  deposits  would  not  entitle  the  bank  to  retain 
the  money  for  its  own  use,  or  debar  the  plaintiflf  from  recov- 
ering it  back. 

Nor  does  the  fact  that  the  money,  by  reason  of  the  cash- 
ier's misappropriation  of  it,  did  not  actually  come  to  the  use 
of  the  bank,  make  any  difference.  The  dealing  between  the 
plaintiff  and  the  cashier  was  at  the  bank,  and  it  was  on  the 
footing  that  in  receiving  the  money  the  cashier  represented 
the  bank.  The  money  was  paid  and  received  as  and  for 
money  deposited  in  the  bank.  Suppose  that  no  agreement  as 
to  the  future  investment  ***  of  the  money  had  been  made, 
it  could  hardly  be  doubted  that  the  money  paid  at  the  bank 
to  the  cashier,  as  and  for  a  deposit  in  the  bank,  and  accepted 
by  him  as  such,  would  be  treated  as  having  been  received  by 
the  bank,  even  though  the  cashier  should  embezzle  it.  The 
agreement  was  that  the  money  should  be  invested  by  the 
bank;  not  that  it  should  be  invested  by  Francis.  The  mak- 
ing of  this  agreement  does  not  impair  the  obligation  which 
rests  upon  the  bank  by  reason  of  the  deposit  of  the  money 
with  its  cashier.  The  bank  is  bound  because  its  cashier, 
assuming  to  act  in  its  behalf,  received  the  plaintiff"8  money 
as  money  deposited  in  the  bank;  and. the  fact  of  his  making 
invalid  agreements,  if  his  agreements  were  invalid,  that  the 
bank  should  at  some  time  in  the  future  invest  the  money  for 
the  plaintiff,  and  meanwhile  should  allow  him  interest  upon 
it,  does  not  have  the  effect  to  exonerate  the  bank  from  its 
liability  to  refund  the  money  without  interest  to  the  plaintiff 
on  demand,  no  investment  thereof  having  been  made  by  it: 
White  V.  Franklin  Bank,  22  Pick.  181;  Atlaa  Bank  v.  Nahant 
Bank,  3  Met.  581,  58&-588;  Dill  v.  Wareham,  7  Met.  438; 
Morville  v.  American  Tract  Society,  123  Mass.  129,  137,  138; 
26  Am.  Rep.  40^  Davis  v.  Old  Colony  B.  R.  Co.f  131  Mas«. 
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258,  275;  41  Am.  Rep.  221;  Logan  County  Nat.  Bank  v.  Town- 
send,  139  U.  S.  67,  74;  Spnng  Co.  v.  Knowlton,  103  U.  S.  49; 
Hitchcock  V.  Galveston,  96  U.  S.  341,  350;  East  River  Nat. 
Bank  v.  Gove,  57  N.  Y.  597,  601;  Ziegler  v.  First  Nat.  Bank, 
93  Pa.  St.  393;  First  Nat.  Bank  of  Monmouth  v.  Brooks,  3 
Browne's  National  Bank  Cases,  387;  Thompson  v.  Bellf  10 
Ex.  10. 

The  defendant  excepted  to  the  statement  by  the  court  that, 
"  If  the  directors,  through  inattention  or  otherwise,  suffered 
the  cashier  to  pursue  and  practice  a  certain  line  of  conduct 
for  a  considerable  period  of  time  without  objection,  the  bank 
will  be  bound  by  his  acts  within  that  line  of  conduct."  It  is 
not  necessary  for  us  to  hold  that  this  would  be  correct  as  a 
universal  proposition.  The  defendant's  argument  upon  it  is 
that  tlie  bank  would  not  be  bound  because  of  the  cashier's 
agreement  as  to  investing  the  money;  and  the  only  signifi- 
cance of  the  instruction  was  that  the  bank  would  be  bound, 
if  the  directors  suffered  the  cashier  to  receive  money  from 
depositors  with  an  agreement  that  the  same  should  be  in- 
vested by  the  bank  in  stocks  and  ***  bonds.  Tiie  instruc- 
tion must  be  considered  with  reference  to  the  aspect  of  th« 
case  to  which  it  was  applicable.  So  considered,  it  was  right. 
Beyond  this  we  need  not  go  till  the  question  actually  arises. 

The  defendant  also  relies  on  certain  exceptions  in  matters 
of  evidence. 

1.  As  to  the  envelope.  According  to  the  testimony  of  the 
plaintiff  and  his  daughter,  this  was  used  and  delivered  to 
the  plaintiff  by  the  cashier  as  a  statement  of  the  plaintiff^s 
account  in  the  bank,  in  like  manner  as  an  ordinary  bank- 
book is  generally  used  and  delivered.  Money  was  sent  by  the 
plaintiff  at  different  times,  with  slips  or  tickets  addressed  to 
the  defendant  bank,  in  substance  like  ordinary  slips  or  tick- 
ets accompanying  deposits;  and  the  money  was  withdrawn 
on  orders  addressed  to  the  defendant  bank,  resembling  ordi- 
nary checks.  The  sums  so  paid  in  and  so  withdrawn  were 
entered  by  the  cashier  on  this  envelope,  and  the  entry  in  one 
instance  was  verified  by  his  initials,  thus:  "E".  S.  F.,  Cas." 
There  was  a  statement  that  interest  was  to  be  paid  at  the 
rate  of  four  per  cent,  but  no  minute  of  the  agreement  to  in- 
vest tlie  money  in  the  future.  This  envelope  was  competent 
as  the  statement  by  the  proper  officer  of  tiie  bank,  made  at 
the  time  of  actual  transactions,  of  the  suras  received  and 
paid  out.    There  can  be  no  doubt  that  an  ordinary  bank- 
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book  is  competent  against  a  bank  for  the  purpose  of  showing 
the  state  of  a  depositor's  account.  This  envelope  was  ad- 
missible in  like  manner:  Morse  on  Banking,  sec.  103. 

2.  On  the  question  whether  the  plaintiff  was  dealing  with 
Francis  as  an  individual,  or  with  him  as  an  officer  of  the  de- 
fendant bank,  the  former  transactions  were  competent,  being 
similar  in  kind. 

3;  Although  the  deponent  Parmly,  who  was  out  of  the 
state,  annexed  copies  instead  of  the  originals  of  papers  to 
his  deposition,  the  court  in  its  discretion  might  allow  them 
to  be  read:  Binney  v.  Russell,  109  Mass.  55;  Williamson  v. 
Cambridge  R.  R.  Co.,  144  Mass.  148. 

4.  Exhibit  19  was  competent  as  tending  to  show  that  the 
plaintiff's  former  dealings  were  with  the  defendant  bank. 
■**  According  to  Jackson's  testimony  his  firm  (Lee,  Hig- 
ginson,  and  Company)  bought  the  shares  in  question  for  the 
defendant  bank,  taking  the  certificate  in  the  plaintiff's  namej 
and  his  firm  had  had  an  open  account  with  the  defendant 
bank  for  several  years. 

5.  The  testimony  of  Willis  D.  Smith  was  competent,  as 
tending  to  show  not  only  that  the  defendant  was  in  the  habit 
of  acting  for  its  customers  in  the  purciiase  of  stock  through 
brokers  in  Boston  and  New  York,  but  also  that  the  former 
dealings,  of  the  plaintifif  were  with  the  bank,  and  that  the 
bank  kept  on  its  book  accounts  with  the  two  firms  of  brokers 
who  on  former  occasions  had  bought  for  the  bank  the  shares 
for  which  certificates  were  by  its  direction  taken  in  the  plain- 
tiff's name. 

6.  Testimony  to  show  that  the  defendant  did  not  enter  on 
its  books  the  plaintiff's  name  as  a  depositor  had  no  legiti- 
mate tendency  to  show  that  the  plaintiff's  transactions  were 
not  with  the  bank.  This  would  at  most  be  an  implied  denial 
by  the  defendant  of  its  liability,  in  the  absence  of  the  plain- 
tiflf,  who  cannot  be  affected  by  its  omission  to  make  entries 
on  its  books:  Sanborn  v.  Firemxm^s  Ins.  Co.,  16  Gray,  448^ 
455;  77  Am.  Dec.  419;  Morse  v.  Potter,  4  Gray,  292,  293. 

It  is  now  contended  that  this  evidence  was  con)petent,  as 
tending  to  show  that  the  bank  never  received  the  benefit  of 
the  plaintiff's  money.  Whether  this  was  so  or  not,  the  jury 
found  this  fact  in  favor  of  the  defendant,  and  no  exception 
can  now  be  sustained  on  this  ground  to  the  exclusion  of  th© 
evidence. 

7.  The  question    to  the  witness  Charles  C.  Francis,  who 
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had  been  a  book-keeper  for  the  defendant,  "  whether  or  not 
to  his  *■*'  knowledge  the  plaintiff  had  any  account  with  the 
bank  in  1892  or  1893,"  was  rightly  excluded.  His  knowl- 
edge was  only  that  which  was  shown  by  the  books.  There 
was  no  suggestion  tiiat  he  knew  any  thing  about  the  trans- 
actions with  the  cashier.  He  was  merely  a  book-keeper,  so  far 
as  appears. 

The  defendant  made  a  general  request  for  a  ruling  that, 
on  the  whole  evidence,  the  plaintiff  could  not  recover.  This 
ruling  was  rightly  refused.  The  evidence  was  sufficient  to 
warrant  the  verdict  for  the  plaintiff. 

On  an  examination  of  the  whole  case,  the  trial  appears  to 
have  been  well  conducted,  and  we  find  no  error  in  any  of  the 
rulings  which  were  excepted  to. 

Exceptions  overruled.        ___^ 

Banks — Liability  for  Fraudulent  Acts  o»  Cashier.— If  a  cashier 
draws  checks  in  favor  of  customers  of  the  bank,  but  without  their  knowl- 
edge, and  without  iuteiuUng  thein  to  have  any  interest  therein,  and  thea 
forges  their  indorsements,  and  delivers  the  checks  to  third  persons  to  be  col* 
lected  for  bisbeneiit,  the  bank  is  answerable  for  the  act  of  its  cashier,  and 
liable  for  the  checks  thus  drawn  by  him:  Pkillipi  v.  Mercantile  Nat.  Bank, 
140  N.  Y.  556;  37  Am.  St.  Rep.  596.  Where  the  cashier  of  a  bank,  in  the 
ordinary  business  of  receiving  paper  for  collection,  commits  a  fraud  on  bi« 
bank  in  not  entering  the  paper  received  on  the  books,  and  retaining  it 
without  collection,  protest,  or  notice,  the  bank  is  responsible  for  any  loss 
that  may  occur  in  consequence:  Pahquioque  Bank  v.  Bethel  Bank,  36  Conn. 
825;  4  Am.  Rep.  80.  See,  also,  the  extended  notes  to  Coche.rho  Nat.  Bank 
w,  Haskell,  12  Am.  Rep.  75,  and  Sleckel  T.  Firtt  Nat.  Bank,  39  Am.  Rep.  760. 


Bowler  v.  O'Connell. 

[162  Massachusetts,  S19.] 
Master  AND  Servant,  Acts  for  Which  Master  is  not  Answbkabls. — If 

a  boy  leading  a  colt  belonging  to  his  master  invites  another  boy  to 
ride  thereon,  and  the  latter,  accepting  the  invitation,  is  injured  by  the 
colt,  the  master  cannot  be  held  answerable,  unless  the  invitation  was 
given  in  the  course  of  the  work  or  for  the  purpose  of  accomplishing  it. 
A  Master  is  not  Liable  for  the  Act  of  His  Sekvan t,  Unliiss  it  was 
done  for  the  purpose  and  as  a  means  of  doing  what  the  servant  was 
employed  to  do.  An  act  done  by  the  servant  while  engaged  in  his 
master's  work,  but  not  done  as  a  means  or  for  the  purpose  of  perform* 
ing  the  work,  is  not  to  be  deemed  the  act  of  the  master. 

Action  of  tort  for  personal  injuries  received  by  plaintiff 
in  being  kicked  by  a  colt  belonging  to  the  defendant,  and 
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which  the  plaintiff  was  invited  to  ride  by  a  boy  in  the  em- 
ploy of  the  defendant.     Verdict  for  the  plaintiff. 

0.  D.  Robinson  and  T.  B.  O'Donnell,  for  the  defendants. 

W.  H.  Brooks,  for  the  plaintiff. 

'*•  Allen,  J.  In  determining  the  legal  question  which  is 
presented,  we  must  assume  that  the  jury  adopted  the  plain- 
tiff's view  as  to  the  circumstances  attending  the  accident, 
and  the  testimony  in  contradiction  thereof  may  be  disre- 
garded. With  reference  to  this  aspect  of  the  case,  the 
defendants  asked  an  instruction  to  the  jury  that  they  were 
not  responsible  for  the  acts  of  Frank  O'Connell,  who  was 
thirteen  years  of  age  and  the  son  of  one  of  the  defendants, 
in  his  invitation  to  the  plaintiff  to  take  a  ride  upon  the  colt. 
The  jury,  however,  were  instructed  that,  if  Frank  O'Connell 
was  the  servant  of  the  defendants  in  leading  the  colt  from  the 
stable  to  the  defendants'  yard,  and  while  so  leading  the  colt, 
the  plaintiff,  who  was  between  five  and  six  years  of  age,  was 
invited  by  Frank  to  ride,  and  was  injured  as  he  was  going 
forward  to  accept  the  invitation,  it  would  be  competent  for 
the  jury  to  find  that  such  invitation  was  within  the  scope  of 
the  employment  of  Frank;  and  again,  that  if,  while  Frank 
was  leading  the  colt  along  or  across  the  sidewalk  or  in  the 
yard  of  the  defendants,  as  the  servant  of  the  defendants, 
and,  while  so  leading  the  colt  in  the  line  of  his  duty,  he  of 
**®  his  own  accord,  and  without  the  knowledge  or  authority 
of  or  direction  from  the  defendants,  invited  the  plaintiff  to 
ride  upon  the  horse,  and  while  the  plaintiff  was  attempting 
to  go  forward  to  accept  the  invitation  of  Frank  he  was  in- 
jured, it  was  competent  for  the  jury  to  find  the  action  of 
Frank  to  be  negligent,  and  such  negligence  to  be  within  the 
Bcope  of  his  employment. 

The  correctness  of  these  instructions  is  to  be  determined 
with  reference  to  the  testimony  in  the  case.  The  colt,  it 
would  seem,  was  about  two  years  and  nine  months  old.  It 
was  not  harnessed  into  a  wagon,  but  the  boy  Frank,  who 
must  be  assumed  to  have  been  in  the  defendants'  employ- 
ment, was  leading  it  from  the  watering-tub  to  his  stall,  or  to 
Bome  other  place.  The  defendants  were  contractors  and  ex- 
cavators, and  owned  many  teams.  There  was  nothing  to 
show  that  it  was  any  part  of  their  business,  or  that  it  was 
their  habit  or  custom,  to  furnish  horses  or  colts  to  ride,  or  to 
allow  boys  to  ride  upon  them,  or  that  they  in  any  way  evei 
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authorized  or  permitted  Frank  to  do  this.  Under  this  state 
of  things  we  are  unable  to  see  how  the  invitation  by  Frank 
to  the  plaintiflF  to  ride  upon  the  colt,  although  given  while 
Frank  was  engaged  in  his  employment,  can  be  considered  to 
be  an  act  done  in  the  course  of  such  employment,  or  for  the 
purpose  of  doing  the  business  of  his  masters.  The  true  test 
of  liability  on  the  part  of  the  defendants  is  this:  Was  the 
invitation  given  in  the  course  of  doing  their  work,  or  for  the 
purpose  of  accomplishing  it?  Was  this  act  done  for  the  pur- 
pose, or  as  a  means,  of  doing  what  Frank  was  employed  to 
do?  If  not,  then  in  respect  to  that  act  he  was  not  in  the 
course  of  the  defendants'  business. 

An  act  done  by  a  servant  while  engaged  in  his  master's 
work,  but  not  done  as  a  means  or  for  the  purpose  of  perform- 
ing that  work,  is  not  to  be  deemed  the  act  of  the  master. 
And  under  this  rule,  in  view  of  the  testimony,  the  defendants 
were  not  responsible  for  the  consequences  of  Frank's  invita- 
tion to  the  plaintiff  to  ride  upon  the  colt:  Howe  v.  Newmarehf 
12  Allen,  49;  Hawks  v.  Charlemont,  107  Mass.  414;  Hawes  v. 
Knowles,  114  Mass.  518;  19  Am.  Rep.  383;  Levi  v.  Brooks, 
121  Mass.  501;  George  v.  Gobey,  128  Mass.  289,  290;  35 
Am.  Rep.  376;  Wallace  v.  Merrimack  River  etc.  Co.,  134  Mass. 
95;  45  Am.  Rep.  301;  Walton  v.  New  York  Cent.  etc.  Car  Co., 
139  Mass.  556;  Young  v.  South  Boston  '**  Ice  Co.,  150  Mass. 
527;  Mitchell  v.  Crassweller,  13  Com.  B.  237;  Croft  v.  Alison, 
4  Barn.  &  Aid.  590;  Limpus  v.  London  General  Omnibus  Co., 

1  Hurl.  &  C.  526;  Barwick  v.  English  Joint  Stock  Bank,  Jj.  R. 

2  Ex.  259,  265;  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476;  British 
Mutual  Banking  Co.  v.  Charnwood  Forest  Ry.  Co.,  18  Q.  B. 
Div.  714;  Snyder  v.  Hannibal  etc.  R.  R.  Co.,  60  Mo.  413,  419; 
Morier  v.  St.  Paul  etc.  Ry.  Co.,  31  Minn.  351;  47  Am.  Rep. 
793;  Davis  v.  Houghtellin,  33  Neb.  582. 

There  may  be  cases  where  injuries  result  from  accepting 
unauthorized  invitations  to  ride  which  do  not  fall  within  the 
above  rule,  and  are  to  be  distinguished.  Such  cases  may  be 
found  in  the  books,  and  need  not  be  considered  here,  the  cir- 
cumstances being  different. 

Under  the  circumstances  disclosed  in  the  present  case  it 
was  not  competent  for  the  jury  to  find  that  the  invitation 
given  to  the  plaintiff  to  ride  was  within  the  scope  of  Frank's 
employment,  and  for  this  reason  there  must  be  a  new  trial. 

Exceptions  sustained. 
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Master  aw  Servant— Mastkr,  When  not  Liable  tor  Act  of  Serv- 
ant.— A  master  is  not  answerable  for  the  negligent  act  of  bis  servant  or 
agent  if  the  latter  in  performing  the  act  from  which  the  injury  resulted  was 
not  acting  in  the  course  of  his  employment:  Walker  v.  Hannibal  etc  R.  R. 
Co.,  121  Mo.  575;  42  Am.  St.  Rep.  547.  The  cases  in  tliis  series  support- 
ing this  proposition  will  be  found  collected  in  the  note  to  RUcliie  ▼.  Waller, 
S8  Am.  St  Rep.  370. 


Cork  v.  Blossom. 

[162  Massachusetts,  830  ] 

Landownxr,  Liabiutt  of  fob  Fall  of  Cuihnbt. — One  who  construct* 
a  chimney  so  that  if  it  falls  it  will  fall  upon  and  injure  the  adjoin* 
ing  premises,  is  bound  to  so  construct  it  that  it  will  withstand  any  gales 
which,  from  past  experience,  are  r<iasonably  to  be  expected  in  that 
locality. 

Landowner's  Liabilitt  fob  Fall  of  Chimset.— The  builder  of  a  chim- 
ney so  near  the  land  of  his  neighbor  that  the  latter  may  be  injured  by 
its  fall  is  not  an  insurer  of  its  safety  so  as  to  be  liable,  if  the  fall  occurs 
from  any  itiddea  defect  which  no  examination  could  have  disclosed  or 
prevented. 

Landowner,  Liability  for  Fall  of  Chimney. — A  landowner  construct- 
ing a  chimney  on  his  premises  so  that  if  it  falls  it  will  fall  on  and  injure 
the  property  of  his  neighbor  cannot  relieve  himself  from  liability  by 
employing  a  competent  mason  to  examine  the  chimney  and  relying  oo 
his  opinion. 

Nboliqenck  Will  be  Presumed  in  the  building  and  maintaining  of  a 
chimney  when  it  falls,  unless  as  a  result  of  inevitable  accident  or 
the  wrongful  acts  of  third  persons  which  the  owner  could  aot  reason- 
ably anticipate. 

A.  N.  Lincoln  and  A.  H,  Hood,  for  the  plaintiffs. 

/.  F.  Jackson  and  D.  F.  Slade,  for  the  defendants. 

■••  Morton,  J.  At  the  tinrie  of  the  injury  complained  of 
the  defendants  owned  and  operated  a  saw  and  planing  mill. 
The  plaintiffs  occupied  a  building  for  a  reed  and  harness 
ehop  on  the  adjoining  premises.  In  connection  with  their 
mill  the  defendants  maintained  a  chimney  which  there  was 
testimony  tending  to  show  extended  about  forty  feet  above  the 
roof  of  the  mill.  It  was  twenty-eight  inches  by  thirty-two,  and 
was  built  of  a  single  course  of  brick,  about  four  inches  thick, 
and  was  stayed  on  three  sides,  but  not  on  the  side  toward  the 
plaintiffs.  Some  time  during  the  night  of  March  9th  or 
early  morning  of  March  10,  1891,  the  chimney  fell,  crushing 
in  the  roof  of  the  building  occupied  by  the  plaintiffs,  and 
injuring  machinery  and  property  belonging  to  them.     The 


Nov.  1894.]  CoEK  V.  Blossom.  363 

defendants  introduced  evidence  tending  to  show  that  during 
the  night  of  March  9th  and  early  morning  of  March  lOtb 
there  was  a  heavy  gale,  the  wind  ranging  "*  from  thirty- 
five  to  forty-eight  miles  an  hour.  The  plaintiffs  introduced 
testimony  tending  to  show  that  gales  of  from  thirty -six  to 
forty-eight  miles  an  hour  were  not  infrequent  in  Fall  River 
during  the  spring  and  winter  months,  and  that  the  wind 
sometimes  attained  a  greater  velocity,  having  reached  sixty 
miles  an  hour  three  times  during  the  two  years  prior  to  the 
trial.  There  was  testimony  tending  to  show  that  the  defend- 
ants caused  the  chimney  to  be  examined  by  an  experienced 
mason,  who  pronounced  it  all  right,  and  that  they  relied  on 
his  opinion.  There  was  other  testimony  on  both  sides  as  to 
the  condition  and  safety  of  the  chimney,  to  which  it  is  not 
necessary  now  to  refer. 

The  plaintiffs,  in  substance,  requested  the  court  to  instruct 
the  jury  that  the  defendants  were  bound  to  build  and  main- 
tain the  chimney  so  that  it  would  not  fall  and  injure  their 
neighbors,  and  were  liable  unless  its  fall  was  the  result  of 
inevitable  accident,  or  of  the  wrongful  acts  of  third  persons 
which  they  could  not  reasonably  anticipate;  and  that,  in  the 
absence  of  such  proof,  the  fact  that  it  fell  was  sufficient  evi- 
dence of  negligence,  whether  the  defendants  did  or  did  not 
know  that  it  was  unsafe.  The  court  declined  to  give  these 
instructions,  but  instructed  the  jury,  in  substance,  that  or- 
dinary care  was  the  test;  that  the  plaintiffs  must  show  that, 
taking  into  account  the  location  of  the  chimney  and  its  prox- 
imity to  the  propert3'  of  the  plaintiffs,  the  defendants  either 
did  or  omitted  to  do  something  which  an  ordinarily  prudent 
man  would  not  have  done  or  omitted  to  do;  that  the  defend- 
ants would  not  be  liable  for  hidden  defects  which  could  not 
be  discovered  by  the  use  of  ordinary  care;  and  that  the  fact 
that  the  defendants  employed  a  competent  mechanic  to  ex- 
amine the  chimney  and  relied  on  his  opinion,  might  be  con- 
sidered in  passing  upon  the  question  of  ordinary  care. 

The  first  question, and  the  fundamental  one,  is.  What,  under 
the  circumstances,  was  the  duty  of  the  defendants  guoad  the 
plaintiffs  in  regard  to  the  erection  and  maintenance  of  the 
chimney? 

As  compared  with  the  great  majority  of  chimneys  in  cities 
and  towns,  the  chimney  was  carried  to  an  unusual  height 
above  the  roof;  though  as  compared  with  chimneys  built  for 
manufacturing  establishments,  or  the  high  buildings  in  large 
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cities,  or  steeples  ■*•  and  towers  on  churches  and  similar 
edifices,  it  was  not  uncommon,  except,  perhaps,  in  the  mode 
of  its  construction.  It  was,  however,  a  lawful  structure. 
There  is  no  law  forbidding  one  from  building  to  any  height  that 
he  chooses  on  his  own  premises,  and  there  is  nothing  to  show 
that  the  chimney  violated  any  city  ordinance.  But  it  evi- 
dently was  built  60  near  the  line  that  when  it  fell  it  fell 
onto  the  adjoining  premises.  The  proximate  cause  of  its  fall 
was  the  gale.  If  the  gale  had  been  of  such  unprecedented 
force  that  the  experience  of  the  people  in  that  vicinity  fur- 
nished no  reason  to  anticipate  its  occurrence,  then  the  doctrine 
of  vis  major  or  inevitable  accident  well  might  apply.  But 
there  was  testimony  to  show,  not  only  that  such  gales  were 
not  infrequent  during  the  spring  and  winter  months,  but 
that  they  sometimes  attained  a  greater  velocity.  The  de- 
fendants were  bound  to  have  regard  to  these  facts  in  building 
and  maintaining  their  chimney.  If  they  had  placed  or  main- 
tained it  so  that,  if  it  fell,  it  would  fall  upon  and  injure  the 
adjoining  premises,  they  were  bound,  in  the  exercise  of  proper 
care,  to  construct  it  so  that  it  would  withstand  any  gales 
which  experience  showed  were  reasonably  to  be  anticipated 
in  that  locality:  Gray  v.  Harris,  107  Mass.  492;  9  Am.  Rep. 
61.  To  build  and  maintain  a  chimney  or  other  structure  so 
that  it  is  liable  to  be  blown  down  by  a  not  infrequent  gale, 
and  so  that  if  it  is  blown  down  it  will  fall  upon  and  injure 
a  neighbor's  property,  is  like  maintaining  a  building  so  out 
of  repair  that  it  is  liable  to  fall,  and  ultimately  does  fall  upon 
and  injure  the  adjoining  premises.  Such  a  building  clearly 
would  be  a  private  nuisance.  The  defendants  are  not  to  be 
regarded  as  insurers,  and  consequently  would  not  be  liable 
if  the  fall  occurred  through  a  hidden  defect  which  no  fore- 
sight or  examination  could  have  discovered  or  prevented. 
And  their  liability  may  not  be  like  that  of  those  who  keep 
animals  whose  known  habit  is  to  stray,  or  who  keep  danger- 
ous animals  which  are  a  source  of  danger  in  themselves  to 
others;  or  who  store  gunpowder  in  thickly  settled  neighbor- 
hoods, or  who  blast  rocks  on  their  own  premises,  but  under 
such  circumstances  that  the  flying  fragments  may  damage 
others,  and  who  in  a  sense  may  be  said  to  impart  to  them 
their  force  and  direction;  or  who  construct  buildings  so  that 
they  will  discharge  snow,  ice,  or  water  upon  adjoining  prem- 
ises or  upon  those  passing  in  the  street;  or  ^'*  who  cause 
noise,  or  smoke,  or  dust,  or  fumes,  or  filth,  which  escape  and 
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injure  the  health,  or  materially  interfere  with  the  comfort 
and  enjoyment  of  others.  But  parties  erecting  upon  their 
own  land  chimneys  or  walls,  or  other  structures  so  situated 
that  they  may  fall  upon  and  injure  the  persons  or  property 
of  others,  are  bound,  at  their  peril,  to  use  proper  care  in  their 
erection  and  maintenance.  By  proper  care  is  meant  such 
degree  of  care  as  will  prevent  injuries  from  any  cause  except 
those  over  which  the  party  would  have  no  control,  such  as 
vis  mnjor,  acts  of  public  enemies,  wrongful  acts  of  third  per- 
sons, and  the  like,  which  human  foresight  could  not  reason- 
ably be  expected  to  anticipate  and  prevent.  If,  for  instance, 
one  chooses  to  build  upon  a  quicksand  a  structure  so  near  the 
line  that  if  it  falls  it  will  fall  upon  and  injure  the  adjoining 
premises,  or  to  hang  out  a  lamp  over  the  highway,  it  is  rea- 
sonable and  just  that  he  should  be  bound,  at  his  peril,  to  use 
all  known  devices  to  make  the  foundation  secure,  or  to  keep 
the  lamp  from  falling. 

The  duty  thus  resting  upon  the  defendants  was  one  which 
they  could  not  fulfill  by  the  employment  of  a  competent 
mason  to  examine  the  chimney,  and  by  relying  upon  his 
opinion.  As  far  as  it  went,  it  was  an  absolute  duty,  and 
nothing  short  of  actual  performance  of  it,  or  a  fall  of  the 
chimney  due  to  some  one  of  the  excepted  causes,  would  ex- 
cuse them.  It  is  almost  needless  to  add  that  the  fall  of  the 
chimney,  unless  caused  by  some  one  or  more  of  the  excepted 
causes,  naturally  would  lead  to  the  inference  of  an  omission 
of  duty  in  building  or  maintaining  it.  The  following  author- 
ities may  be  cited,  which  support,  in  whole  or  in  part,  the 
principles  above  laid  down  as  applicable  to  this  case.  The 
collection  is  not  intended  to  be  exhaustive:  Ball  v.  Nye,  99 
Mass.  582;  97  Am.  Dec.  56;  Wilson  v.  New  Bedford,  108  Mass. 
261;  11  Am.  Rep.  352;  Gray  v. Boston  Gas  Light  Co.  114,  Maes. 
149;  19  Am.  Rep.  324;  Mahoney  v.  Libbey,  123  Mass.  20;  25 
Am.  Rep.  6;  Gorham  v.  Gross,  125  Mass.  232;  28  Am.  Rep. 
224;  Hears  v.  Dole,  135  Mass.  508;  Moreland  v.  Boston  etc. 
R.  R.,  141  Mass.  31;  Khron  v.  Brock,  144  Mass.  516;  Smet- 
hurst  V.  Barton  Square  Church,  148  Mass.  261,  12  Am.  St. 
Rep.  550;  Nichols  v.  Mnrsland,  L.  R.  10  Ex.  255;  2  Ex. 
Div.  1;  Tarry  v.  Ashton,  1  Q.  B.  Div.  314;  Nitro  Phosphate 
etc.  Co.  V.  London  etc.  Co.y  9  Ch.  Div.  503,  515;  Lawrence  v. 
Jenkins,  L.  R.  8  Q.  B.  274;  Betisen  v.  Suarez,  ***  28  How.  Pr. 
611;  Mullen  v.  St.  John,  57  N.  Y.  567;  15  Am.  Rep.  530; 
Gagg  v.  Velter,  41  Ind.  228;  13  Am.  Rep.  322;  Scott  v.  Bay,  3 
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Md,  431;  Tiffin  v.  McCormack,  34  Ohio  St.  638;  32  Am.  Rep. 
408;  Cooper  v.  Randall,  53  111.  24;  Cahill  r.  Eastman,  18 
Minn.  324;  10  Am.  Rep.  184;  Hannem  v.  Pence,  40  Minn.  127; 
12  Am.  St.  Rep.  717;  Phinizy  v.  Augusta,  47  Ga.  260;  George- 
town  etc.  Ry.  Co.  v.  Eagles,  9  Col.  544;  Kinnaird  v.  Standard 
Oil  Co.  89  ky.  468;  25  Am.  St.  Rep.  545.  See,  also,  Wood  on 
Nuisances,  3  ed.,  sees.  109,  110,  118,  119;  Pollock  on  Torts, 
393,  394. 

It  is  also  to  be  observed,  though  we  do  not  lay  much  stress 
upon  it,  that  there  is  nothing  to  show  that  the  chimney  might 
not  have  been  built  farther  from  the  phiintiflFs'  premises,  or 
of  a  less  height. 

Tlie  reniaining  question  is  whether  the  instruction  requested 
by  the  plaintiffs  was  sufficient  to  call  for  an  instruction  as 
to  the  rule  of  responsibility  by  which  the  defendants  were 
bound.  We  think  that,  though  not  expressed  with  entire 
precision,  it  was.  The  plaintiffs  were  not  entitled  to  have 
the  instruction  given  as  requested,  but  they  were  entitled  to 
liave  the  rule  of  law  stated  by  which  the  liability  of  the  de- 
fendants was  to  be  determined:  Foss  v.  Richardson,  15  Gray, 
303;  Brightman  v.  Eddy,  97  Mass.  478;  King  v.  Nichols,  138 
Mass.  18.  For  reasons  already  given,  the  instructions,  in  the 
opinion  of  a  majority  of  the  court,  did  not  adequately  express 
the  duty  and  obligation  which  rested  upon  the  defendants. 

Exceptions  sustained.        

Rkal  Propertt— Liabilitt  of  Owner  tor  Injqries  Caused  by  Uw* 
SAFE  Constructions  Thereon.— The  owner  of  real  estate  haa  the  right  to 
«rect  such  buildings  or  other  structures  thereou  as  he  iiiny  please,  and  may 
put  the  premises  to  any  use  which  may  suit  his  pleasure,  provided  he  does 
not  in  so  doing  imperil  others:  Crawford  v.  Topeka,  51  Kan.  756;  37  Am. 
St.  Rep.  32.3.  One  owner  of  land  is  not  liable  to  his  neighbor  for  damages 
resulting  to  the  latter's  land  from  acts  done  by  the  former  upon  his  own 
land,  unless  the  acts  are  negligently  done  or  the  damages  are  the  natural 
and  probable  consequences  of  such  acts:  Oregoi-y  v.  Layton,  36  S.  C.  93;  31 
Am.  St.  Rep.  857,  and  note.  The  following  cases  hold  the  owner  of  land 
liable  for  injuries  to  adjoining  property  caused  by  the  falling  of  weakened 
or  defectively  constructed  walls:  City  of  Anderson  v.  East,  117  Ind.  126;  10 
Am.  St.  Rep.  35,  and  note;  Sesaengut  r.  Posey,  67  Ind.  408;  33  Am.  Rep. 
98,  and  note;  Schwartz  v.  Qilnune,  45  111.  454;  92  Am.  Dec.  227.  See,  also, 
the  extended  notes  to  the  following  oases:  RadcUffv.  Mayor,  53  Am.  Deo. 
366;  Hay  t.  Cohoe»  Co.,  51  Am.  Deo.  282,  and  St.  Peter  r.  Denisoih  17  Am. 
Rep.  263. 
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Anthony  v.  Mercantile  Mutual  Accident  As- 
sociation. 

[162  Massachusetts,  854.] 

Insurance — Accident — Burden  of  Proof. — Under  a  policy  agreeing  to 
pay  a  specific  sum  on  proof  of  the  death  of  the  insured  from  bodily 
injaries  effected  through  external,  violent,  and  accidental  means,  pro< 
vided,  always,  the  death  shall  not  have  been  produced  by  any  of  various 
acts  enumerated  in  the  policy,  the  burden  of  proof  that  the  death  arose 
from  one  of  the  excepted  causes  must  be  assumed  by  the  insured,  after 
the  plaintiff  has  established  death  from  accident. 

JuRT  Trial — Instruci'ions  to  Find  in  Favor  of  the  Party  on  Whom 
THE  Burden  of  Proof  Rests  can  bdt  Rarelt  bb  Given. — It  is  only 
when  no  inferences  are  possible  from  the  testimony,  except  those  which 
lead  to  one  conclusion,  that  the  jury  can  be  required  to  find  that  a 
proposition  has  been  affirmatively  established. 

Insurance  Against  Accident— Jury  Trial. — Though  the  evidence  tends 
strongly  to  the  inference  that  an  assured  when  injured  by  an  accident 
was  incurring  a  risk  prohibited  by  the  policy,  yet  the  court  will  not 
instruct  the  jury,  as  a  matter  of  law,  to  find  for  the  insurer,  if  it  is 
conceivable  that  he  was  injured  while  not  incurring  such  risk. 

E.  Avery  &  A.  E.  Avery,  for  the  defendant. 

A.  N.  Lincoln,  for  the  plaintiff. 

'*'  Knowi.ton,  J.  The  plaintiff  claims  under  a  policy  of 
insurance,  whereby  the  defendant  promised  to  pay  her  five 
thousand  dollars  on  proof  of  the  death  of  her  husband, 
William  '*®  A.  Anthony,  from  "bodily  injuries  effected 
through  external,  violent,  and  accidental  means,  within  the 
intent  and  meaning  of  the  conditions"  recited  therein.  The 
testimony  in  regard  to  the  material  facts  was  uncontradicted. 
William  A.  Anthony  was  a  passenger  on  a  train  on  the  Colo- 
rado and  Midland  Railroad.  He  was  seen  in  his  usual 
health  in  one  of  the  cars  of  the  train  late  in  the  evening  of 
September  3,  1891,  just  before  it  reached  Granite,  Colorado, 
which  was  a  station  at  which  trains  were  accustomed  to  stop. 
He  had  a  ticket  for  Denver,  a  place  to  which  the  train  was 
going.  The  train  stopped  at  Granite  to  take  the  mail.  The 
night  was  dark,  and  there  was  no  light  on  the  platform  at  the 
station.  The  train  started  slowly,  and  when  it  had  gone  not 
more  than  thirty  to  fifty  feet  he  was  discovered  on  the  ground 
between  the  platform  and  the  nearest  rail  of  the  tr:ick,  with 
his  legs  crushed  by  the  wheels  of  one  of  the  trucks  which  had 
passed  over  them.  He  survived  about  four  hours,  being  un- 
conscious most  of  the  time,  and  then  died  from  the  injury. 
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No  witness  saw  the  accident,  and  nothing  more  was  shown 
in  regard  to  the  cause  of  it. 

The  policy  contains  numerous  conditions,  which  immedi- 
ately follow  the  words  "Provided,  always,"  among  which  are 
these:  "  No  claim  shall  be  valid  under  this  certificate  when 
the  death  or  injury  may  have  been  caused  by  dueling,  fight- 
ing, ....  or  wlien  the  death  or  injury  may  have  happened 
in  consequence  of  war  or  invasion,  or  of  riding  or  driving 
races,  or  of  any  voluntary  exposure  to  unnecessary  danger, 

hazard,  or  perilous    adventure Standing,  ridiirg,  or 

being  upon  the  platforms  of  moving  railway-coaches  other 
than  street-cars,  or  riding  in  any  other  place  not  provided 
for  the  transportation  of  passengers,  or  entering,  or  attempting 
to  enter  or  leave,  any  public  conveyance  using  steam  as  uio- 
tive  power  while  the  same  is  in  motion,  ....  are  hazards 
not  contemplated  or  covered  by  this  certificate,"  etc. 

The  only  question  reserved  by  the  report  is  whether  there 
was  evidence  to  warrant  the  submission  of  the  case  to  the 
jury.  This  question  may  be  divided  into  two  branches:  first, 
whether  the  burden  of  proof  is  on  the  defendant,  after  the 
plaintiflT  has  shown  that  the  injuries  were  effected  *'  through 
external,  violent,  and  accidental  means,"  to  show  that  they 
resulted  from  some  of  the  causes  specified  in  the  conditions 
as  not  within  the  '**  insurance,  or  on  the  plaintiff  to  show 
that  they  did  not;  2.  If  the  burden  of  proof  is  on  the  de- 
fendant, ought  the  judge  to  liave  instructed  the  jury  that  the 
the  burden  was  sustained,  and  that  their  verdict  must  be  for 
defendant. 

The  question  in  regard  to  the  burden  of  proof  has  been  con- 
sidered and  practically  decided  in  previous  cases:  Freeman 
V.  Travelers^  Ins.  Co.,  144  Mass.  572;  Coburn  v.  Travelers^  Ins. 
Co.,  145  Mass.  226;  Badenfeld  v.  Massachusetts  Accident  Assn. 
154  Mass.  77.  The  substance  of  the  contract  is  to  pay  if 
death  results  from  injuries  effected  through  external,  violent, 
and  accidental  means,  with  a  proviso  stating  many  excep- 
tions, most  of  which  depend  upon  the  subsequent  conduct  of 
the  insured.  While  the  use  of  the  words  "Within  the  intent 
and  meaning  of  the  conditions  herein  recited"  may  have 
been  intended  to  have  the  same  effect  as  if  all  the  matters 
contained  in  the  conditions  bad  been  written  into  the  sen- 
tence descriptive  of  the  risks,  and  as  if  the  general  descrip- 
tion of  the  risks  had  been  in  affirmative  words  which  would 
not  include  any  of  these  excepted  cases,  and  while  there  is 
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logical  force  in  the  argument  that  the  plaintiff  sliould  show 
aflBrmatively  that  his  case  comes  within  the  terms  of  the 
policy  by  showing  that  the  injury  was  not  from  any  one  of 
the  excepted  causes,  we  are  of  opinion  that  practically,  and 
under  the  general  rules  of  pleading,  it  is  belter  to  hold  that, 
the  plaintiff  is  not  bound  to  allege  or  prove  that  his  is  not< 
one  of  the  cases  to  which  the  insurance  does  not  apply.. 
These  cases,  in  whatever  language  they  may  be  stated^ 
are  in  the  nature  of  exceptions  under  an  aflEirmation  previ- 
ously stated  in  general  terms.  In  this  respect  there  is  no 
good  ground  of  distinction  between  the  present  case  and 
Freeman  v.  Travelers*  Ins.  Co.,  144  Mass.  572,  and  Coburn  v». 
Travelers'  Ins.  Co.,  145  Mass.  226,  cited  above. 

There  can  hardly  he  any  doubt  that  the  death  of  the  in- 
sured was  the  result  of  accident.     Tlie  burden  being  on  the- 
defendant  to  prove  that  it  was  from  one   of  the  excepted, 
causes,  the  question  remains  whether  the  jury  should  have 
been  instructed,  as  matter  of  law,  that  the  burden  was  sus- 
tained.    It  is  not  often,  where  a  party  has  the  burden  of: 
proving  a  fact  by  the  testimony  of  witnesses,  that  the  jury- 
can  be  required  by  the  court  to  say  that  the  fact  is  proved. 
They  may  disbelieve  the  witnesses.      If  the  conclusion  is 
to  be  reached  by  drawing  inferences  of  fact  •**  from  other 
facts  agreed,  ordinarily  the  jury  alone  can  draw  these  infer- 
ences; it  is  only  when  no  inferences  are  possible  except  those 
which  lead  to  one  conclusion  that  the  jury  can  be  required, 
to  find  a  proposition  affirmatively  establislied. 

In  the  present  case  it  cannot  be  said,  as  matter  of  law,  that 
death  was  the  result  "of  any  voluntary  exposure  to  unneces- 
sary danger"  within  the  meaning  of  these  words,  as  explained 
in  Keene  v.  New  England  Accident  Assn.,  161  Mass.  149:  See, 
also,  Badenfeldv.  Massachusetts  Accident  Assn.  154  Mass.  77» 
The  circumstances  point  strongly  to  an  inference  that  the 
deceased  was  "standing,  riding,  or  being"  on  the  platform 
of  one  of  the  cars,  or  entering,  or  attempting  to  enter  or  leave, 
a  car  while  it  was  in  motion.  But  we  cannot  say,  as  matter 
of  law,  that  the  jury  were  bound  to  draw  this  inference  of 
fact.  It  is  conceivable  that,  while  walkiug  on  the  unlighted 
platform  as  the  car  was  about  to  start,  he  accidentally  fell 
between  the  platform  and  the  rail,  or  in  some  way  was  acci- 
dentally or  intentionally  pushed  or  thrown  down.  If  the 
burden  were   on  the  plaintiff  in  this  branch  of  the  case,  a 

verdict  for  the  defendant  might  well  be  directed,  but  we  are 
Am.  St.  Kkp.,  Vol.  XLlv.— 24 
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of  opinion  that  the  principal  question  before  the  court  at  the 
trial  was  one  of  fact  and  not  of  law. 
Judgment  on  the  verdict.     

Insuranck  Against  Acoidrnt— Bdrdbn  op  Proof.— If  it  appears  that 
the  assured  died  from  injuries  received  by  him,  the  insurer  must  assume 
the  burdea  of  proving  that  such  injuries  resulted  from  some  cause  against 
which  he  did  not  insure,  or  that  there  had  been  some  breach  of  some  con- 
dition  in  the  policy  on  account  of  which  ho  is  relieved  from  liability:  Groni- 
.liiUv.  Travelers'  Ins.  Co.,  75  Wis.  116;  17  Am.  St.  Rep.  184,  and  note.  In 
an  action  on  an  accident  insurance  policy,  the  defendant  having  answered 
■by  denial  that  the  death  was  caused  by  accident  as  alleged  in  the  complaint, 
the  burdea  of  proof  is  on  the  plaintifiF,  who  is  entitled  to  the  closing  arga* 
-ment,  and  the  defendant  cannot  afterward  set  up  that  its  denial  was  bad; 
'that  it  was  entitled  to  the  burden  of  proof,  and  to  the  closing  arguments 
American  Accident  Co.  v.  Reigart,  94  Ky.  547;  42  Am.  St.  Rep.  374. 


Marvel  v.  Phillips, 

[162  Massachusktts,  399.] 

Contract,  Death,  Discuarqe  of  by.— A  contract  entered  into  with  an  in- 
venter  agreeing  to  pay  all  expenses  of  his  application  for  a  patent,  to 
manage  the  business  and  advance  all  requisite  funds,  to  use  all  reason- 
■able  efiforts  to  increase  and  supply  the  demand  for  the  patented  inven* 
tion,  and  to  do  all  things  which  a  wise  and  energetic  owner  of  a  patent 
right  with  ample  financial  ability  ought  to  do,  is  discharged  by  the 
-death  of  the  party  contracting  to  do  these  things,  because  his  chief 
undertakings  are  personal  in  their  character,  requiring  personal  skill, 
attention,  and  ability  of  a  high  order. 

Contract,  When  Dependent  upon  the  Life  of  a  Contractino  Party.— 
A  contract  to  perform  personal  services  requiring  skill  and  ability  of 
a  high  order  is  subject  to  the  implied  condition  that  the  party  shall  be 
alive  and  well  enough  in  health  to  perform  it. 

Contract. — Death  or  a  Disability  which  renders  performance  impossible 
destroys  the  contract.  This  rule  remains  applicable,  though  the  con* 
tract  purports  to  be  binding  on  the  contracting  party  and  his  legal 
representatives.  It  would  require  explicit  words  to  show  that  the  par< 
ties  entering  into  a  contract  like  this  intended  that  executors  should 
perform  the  duties  undertaken  by  one  of  tlie  parties  so  contracting, 

J.  E.  Maynadier  &  0.  R.Mitchell,  for  the  plaintiff. 

E.  H.  Bennett  and  F.  S.  Hall,  for  the  defendants. 

*••  Allen,  J.  The  plaintiff, having  invented  an  improve- 
ment in  conveyors  and  an  improved  elevator,  for  which  he  bad 
applied  for  letters  patent,  assigned  his  inventions  to  Phillips, 
the  defendants'  testator,  taking  from  him  an  agreement  in 
writing,  by  which  Phillips  agreed:  "1.  To  pay  all  expenses 
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of  said  applications  and  of  obtaining  said  letters  patent  of 
the  United  States;  2.  To  manage  the  business  for  the  joint 
benefit  of  both;  to  advance  all  funds  requisite,  but  to  look 
to  the  business  for  repayment,  but  to  hold  full  title  for  th« 
benefit  of  both  until  Marvel  shall  join  in  a  change  of  title, 
and  to  use  all  reasonable  efforts  to  increase  and  supply  the 
demand  for  the  Marvel  elevator  and  conveyor;  that  is,  to  do 
all  things  which  a  wise  and  energetic  owner  of  said  patents 
with  ample  financial  ability  ought  to  do."  A  later  provision 
was  as  follows:  "5.  I  agree  and  bind  myself  and  my  legal 
representatives  as  above,  with,  and  to  Marvel  and  his  legal 
representatives." 

There  was  a  delay  in  the  granting,  of  the  patents,  one  of 
them  not  being  granted  till  about  two  years  after  the  date 
of  the  agreement;  and  Phillips  died  within  seven  months 
after  the  granting  of  the  last  patent.  No  claim  is  made  on 
the  ground  of  any  breach  of  agreement  by  Phillips  during 
his  lifetime;  but  the  plaintiff  asks  to  have  an  order  passed 
for  the  conveyance  of  the  letters  patent  to  a  trustee,  who  may 
then  seek  to  enforce  against  the  executors  of  Phillips  the 
agreement  to  advance  all  requisite  funds.  The  executors,  on 
the  other  hand,  have  always  been  ready  and  willing  to  re- 
convey  to  the  plaintiff  any  interest  they  might  have  in  the 
patents,  and  have,  in  fact,  tendered  to  him  such  conveyance; 
but  this  the  plaintiff  does  not  wish  to  accept,  unless  the  con- 
veyance is  made  to  him  as  trustee,  thus  recognizing  the  ex- 
istence and  continuance  of  a  trust. 

Without  dwelling  upon  otiier  objections,  we  are  of  opinion 
that  the  plaintiff  is  not  entitled  to  such  a  conveyance  as  he 
seeks,  because  the  obligation  of  Phillips  under  the  agree- 
ment was  discharged  by  his  death.  The  chief  undertakings 
were  personal  in  their  character.  He  was  to  endeavor  to  create 
a  profitable  business  under  the  patents,  and  to  manage  it, 
to  advance  funds  for  tiie  repayment  of  which  he  was  to  look 
solely  to  the  business,  *•*  to  use  all  reasonable  efforts  to 
increase  and  supply  the  demands  for  the  elevator  and  con- 
veyor, and  to  do  all  things  which  a  wise  and  energetic  owner 
of  said  patents  with  ample  financial  ability  ought  to  do. 
This  implies  personal  skill,  attention,  and  ability  of  a  high 
order.  The  amount  of  money  required  to  be  advanced  is  not 
stated,  but  obviously  it  would  be  considerable.  Ample  finan- 
cial ability  is  called  for  by  the  contract.  The  different  parts 
of  the  agreement  are  not  separable.     Phillips  was  to  advance 


872  Marvel  v,  Phillips.  [Mass. 

all  funds  requisite,  but  waa  to  look  to  the  business  for  repay- 
ment. Accordingly,  it  is  frankly  conceded  by  the  counsel  for 
the  plaintiff,  that,  if  the  duties  of  Phillips  were  of  such  a 
character  that  they  did  not  descend  to  his  executors,  his  ob- 
ligation to  furnish  money  would  not  descend. 

A  contract  to  render  such  services  and  perform  such  duties 
is  subject  to  the  implied  condition  that  the  party  shall  be 
alive  and  well  enough  in  health  to  perform  it.  Death  or  a 
disability  which  renders  performance  impossible  discharges 
the  contract.  Neither  Phillips  nor  his  estate  is  bound  to 
furnish  a  substitute,  nor  is  the  plaintiflf  bound  to  accept  one. 
There  are  many  cases  where  this  doctrine  is  illustrated,  some 
of  which  may  be  cited:  Stewart  v.  Loring,  5  Allen,  306;  81 
Am.  Dec.  747;  Harrison  v.  Conlan,  10  Allen,  85;  Wells  v. 
Calnan,  107  Mass.  514;  9  Am.  Rep.  65;  Eliot  Nat.  Bank 
V.  Beal,  141  Mass,  566,  570,  and  cases  there  cited:  Butlerfield 
V.  Byron,  153  Mass.  517;  25  Am.  St.  Rep.  654;  Spalding  v. 
Rosa,  71  N.  Y.  40;  27  Am.  Rep.  7;  People  v.  Globe  Ins.  Co., 
91  N.  Y.  174;  Dickey  v.  Linscolt,  20  Me.  453;  37  Am.  Dec. 
66;  Yerrington  v.  Greene,  7  R.  I.  589;  84  Am.  Dec.  578; 
Shultz  v.  Johnson,  5  B.  Mon.  497;  Poussard  v.  Spiers,  1  Q.  B. 
Div.  410.  See,  also,  Pollock  on  Contracts,  Wald's  ed.,  368, 
873-378. 

There  is  nothing  in  the  terms  of  this  contract  to  show  that, 
in  case  of  the  death  of  Phillips,  the  parties  intended  that  his 
executors  should  assume  to  carry  on  the  business.  The  final 
provision,  which  is  chiefly  relied  on,  "  I  agree  and  bind  myself 
and  my  legal  representatives  as  above,"  does  not  bind  his 
executors  to  do  any  thing  from  which  he  himself  was  dis- 
charged. It  does  not  provide  for  a  substituted  performance 
in  case  of  his  death;  but,  if  he  fails  to  perform  any  thing 
covered  by  his  agreement,  then  the  executors  are  bound,  as 
he  is,  to  make  good  the  loss.  He  might  select  such  person 
for  executor  as  he  chose.  Suppose  he  should  appoint  a 
woman  unused  to  business,  and  *"'  entirely  incompetent  to 
create  and  carry  on  such  an  enterprise  as  that  contemplated; 
if  she  is  bound  to  assume  the  duties  which  by  the  contract 
he  undertook,  then  the  plaintiff  is  bound  to  accept  her  in 
place  of  Phillips,  unless  he  could  succeed  in  procuring  her 
removal.  The  result  would  be,  that  not  only  would  the  estate 
of  Phillips  be  tied  up  and  exposed  to  hazard  for  an  indefinite 
time,  but  the  plaintiff's  interests  might  be  sacrificed  by 
reason  of  Phillips'  appointment  of  an  unsuitable  executor 
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It  would  require  explicit  words  to  show  that  parties  entering 
into  a  contract  like  this  intended  that  executors  should 
perform  the  duties  undertaken  by  Phillips.  Even  in  the  case 
of  a  partnership,  a  provision  for  continuing  a  partner's  inter- 
est after  his  death  must  be  clear  and  unambiguous:  Bacon  ▼, 
Pomeroy,  104  Mass.  577,  585;  Burxoell  v.  Mnndeville,  2  How. 
660,  577;  Smith  v.  Ayer,  101  U.  S.  320,  329,  330;  Kirkman  r. 
Booth,  11  Beav.  273,  280;  Story  oa  Partnership,  7th  ed.,  seo. 
319  a. 

The  plaintiff's  petition  roust  be  dismissed,  but  without 
prejudice  to  a  new  bill  to  compel  the  conveyance  of  the 
patents  to  the  plaintiff,  in  case  the  defendants  should  here- 
after refuse  to  make  such  conveyance. 

So  ordered.  

Contracts  of  a  Pitrelt  Personal  Natcrb  are  Determined  bt  thi 
Death  or  the  CoNTRACXoa:  Extended  note  to  CJiamberlam  ▼.  Dunlop,  22 
Am.  St.  Rep.  812. 
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Mabriaos,  Contract  of. — It  is  not  the  Ddtt  of  a  Party  Before  Makiko 
OR  Accepting  an  Offer  of  Marriaqe  to  communicate  all  the  previoni 
oircamatances  of  his  or  her  life,  and  the  parties  are  bonnd  if  they  become 
engaged  without  making  any  investigations,  and  without  receiving  any 
assurances  or  representations  which  led  to  the  engagement. 

Marriage. — A  Man  is  not  Justified  in  Refusing  to  Perform  a  Con- 
tract to  Marry  on  the  ground  that  the  woman  has  some  negro  blood 
in  her  veins,  or  that  her  motives  were  mercenary,  or  because  there  is  a 
want  of  affection  on  her  part,  or  incompatibility  resulting  from  dispar- 
ity of  age,  difference  in  character  or  disposition,  or  other  causes,  where 
no  fraud  was  practiced  upon  him  to  induce  him  to  enter  into  the  con- 
tract. 

Marriage  —  Fraudulent  Concealment. — If  a  Woman  Undertakes, 
Without  Inquiry,  to  state  to  her  suitor  facts  relating  to  her  past  his- 
tory, or  to  her  parentage  or  family,  or  to  her  former  or  present  posi- 
tion, which  were  material,  she  is  bound  to  state  those  facts  truly,  and 
not  to  suppress  or  conceal  a)iy  facts  which  were  necessary  to  a  correct 
onderstanding  on  his  part  of  the  facts  stated,  and  if  she  willfully  con- 
cealed or  suppressed  such  facts,  and  thereby  led  him  to  believe  that  the 
matters  to  which  such  statement  related  were  different  from  what  they 
actually  were,  she  is  guilty  of  fraudulent  concealment  entitling  him  to 
withdraw  from  the  contract  of  marriage. 

Marriage — Fraudulent  Concealment. — If  a  Woman  Repre-sents  to 
Her  Suitor  that  she  has  obtained  a  divorce  from  her  husband  on  the 
ground  of  his  cruelty,  and  after  an  engagement  to  marry  is  entered  into 
between  her  and  such  suitor  he  discovers  that  in  the  suit  for  divorM 
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there  was  «  cross-bill  charging  her  with  being  of  a  violent  and  nngov* 
•rnable  temper,  and  with  having  practiced  a  systematic  coarse  of  vio* 
lence  and  cruelty  toward  her  husband,  and  having  insulted  him,  and 
applied  t*  him  vile  and  profane  epitiiets,  and  that  the  allegations  of 
■tich  cross-bill  had  been  found  to  be  true,  the  suppressioa  of  these  facts 
constitutes  fraudulent  concealmeut  justifying  the  snitor  in  refusing  to 
perform  the  contract  to  marry. 

Makrtaok — Fraodulbnt  Concealment. — It  A  Womak  Undertakes  to 
Inpurm  Her  Suitor  about  her  parents  and  family,  and  tells  him  that 
they  were  a  w1<-te  family  of  high  standing,  trhen,  in  fact,  they  had 
negro  blood  in  their  veins,  he  is  justified  in  refasing  to  marry  her. 

Marriage— In'struction  to  Jury. — In  an  action  to  recover  for  a  breach  of 
promise  to  marry,  in  which  the  defendant  relies  upon  the  defense  of 
fraudulent  concealment  on  the  part  of  the  plaintifif,  it  is  reversible  error 
for  the  court  to  state  the  law  in  reference  to  matters  inquired  about  in 
■nch  a  way  as  to  lead  the  jury  to  believe  that  with  respect  to  matters 
not  inquired  about  the  suppression  of  material  facts  could  not  consti- 
tute fraudulent  concealment. 

Btidbmob.— >PHarooRArH3  are  admissible  in  evidence  of  members  of  plain- 
tiffs family  when  they  are  testified  to  as  being  correct  likenesses,  for 
the  purpose  of  supporting  statements  aa  to  race  and  appearance  of  such 
family. 

Action  for  breach  of  contract  to  marry.  The  character  of 
the  defense  sufficiently  appears  from  the  opinion  of  the  court. 
Certain  requests  were  made  by  the  defendant  for  instructions 
to  the  jury  as  follows:  1.  "The  increased  happiness  of  both 
parties  is,  or  should  be,  the  only  object  of  marriage;  hence 
mutual  promises,  based  upon  genuine  mutual  affection  of  the 
parties,  constitute  a  valid  contract  to  marry.  2.  If  the  requi- 
site affection  was  wanting  when  the  promise  was  made  or 
accepted  by  one  party,  such  promise  was  a  fraud  and  decep- 
tion, and  would  not  bind  the  other  party.  In  such  case  there 
is  no  good  consideration.  3.  If,  after  a  valid  contract  to 
marry  has  been  made,  the  mutual  affection  necessary  to  sus- 
tain the  mutual  promises  ceases,  the  consideration  fails,  and 
the  promises  are  no  longer  binding.  4.  If  mutual  promises  to 
marry  were  made,  and  the  defendant  was  influenced  to  do  so 
by  the  fraud  or  deception  of  the  plaintiff  as  to  her  life,  lineage, 
character,  traits  of  character,  or  property,  or  former  condition 

in  life,  his  promise  does  not  bind  him 6.  If  the  jury 

are  satisfied  that  there  were  mutual  promises  of  marriage 
between  the  parties,  and  that  the  plaintiff's  only  or  chief 
object  and  reason  for  making  the  engagement  was  to  profit 
by  the  defendant's  property,  that  would  be  such  a  deception 
and  fraud  upon  him  as  to  vitiate  and  nullify  the  contract. 
Inasmuch  as  the  parties  are  now  witnesses,  it  must  be  shown 
that  the  man  charged  made  an  express  promise  to  marry  tho 
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woman,  or  he  cannot  be  held  liable.  .  ...  15.  If  the  jury  find 
tliat  the  parties  made  a  mutual  promise  of  marriage,  and  also 
find  that,  on  account  of  the  disparity  in  the  ages  of  the  parties^ 
incongruity  of  their  dispositions,  traits  of  character,  want  of 
affection  for  each  other,  or  other  causes,  that  a  marriage 
between  them  would  be  unsuitable,  and  result  in  the  unhap- 
piness  of  both,  only  nominal  damages  should  be  allowed  for 
the  breach  of  the  promise,"  To  the  refusal  of  the  court  to 
grant  these  requests  the  defendant  excepted.  Verdict  for  the 
plaintiff. 

L.  W.  Howes  and  E.  Sullivan,  for  the  defendant. 

R.  M.  Morse  &  L.  M.  Child,  for  the  plaintiff. 

*^*  Morton,  J.  The  defense  principally  relied  on  in  this 
case  is,  that  the  promise  which  the  jury  have  found  was  made 
was  induced  by  fraudulent  conduct  and  representations  and 
concealments  on  the  part  of  the  plaintiff  with  reference  to 
various  matters  relating  to  her  past  life,  to  her  parentage  and 
family,  and  to  her  position  and  circumstances.  The  defend- 
ant contends  that  the  instructions  of  the  court  as  to  what 
constituted  fraudulent  concealment  were  not  sufficient,  and 
that  certain  requests  which  he  made  should  have  been  given. 

The  jury  were  correctly  instructed  that  it  was  not  the  duty 
of  a  party,  before  making  or  accepting  an  offer  of  marriage, 
to  communicate  all  the  previous  circumstances  of  his  or  her 
life;  and  that  the  parties  would  be  bound  if  tliey  became 
engaged  without  making  any  investigations,  and  without  re- 
ceiving any  assurances  ***  or  representations  which  led  to 
the  engagement,  even  though  matters  were  discovered  subse- 
quently, which,  if  known  at  the  time,  would  have  prevented 
the  engagement,  unless  they  were  such  as  gave  a  right  to  the 
other  party  to  terminate  the  contract  upon  their  discovery. 
Wiiether  the  only  matters  which  would  give  the  defendant 
such  a  right  were  those  relating  to  the  chastity  of  the  plain- 
tiff we  have  no  need  now  to  consider.  No  question  was  made 
by  him  as  to  the  plaintiff's  chastity;  and  tlie  fact,  if  it  was  a 
fact,  that  the  plaintiff  had  some  negro  blood  in  her  veins,  or 
that  her  motives  were  mercenary,  or  that  there  was  a  want 
of  affection  on  her  part,  or  that  there  was  an  incompatibility 
resulting  from  disparity  of  age,  difference  in  character  and 
disposition,  and  other  causes,  which,  apart  from  fraud,  were 
the  things  relied  on  by  the  defendant,  would  not  justify  him, 
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as  matter  of  law,  in  breaking  the  contract:  Reynolds  ▼.  /?«y- 
■fxolds,  3  Allen,  605;  Coolidge  v.  Neat,  129  Mass.  146;  Qring  r. 
Lerch,  112  Pa.  St.  244;  56  Am.  Rep.  314;  Berry  v.  Bakeman, 
44  Me.  164;  Leeds  v.  Cook,  4  Esp.  256;  Baker  v.  Cartwright, 
10  Com.  B.,  N.  S.,  124;  Beachey  v.  Brown,  El.  B.  &  E.  796; 
Young  v.  Murphy,  3  Bing.  N.  C.  54;  Bench  v.  Merrick,  1  Car. 
<fe  K.  463.  See,  also,  2  Am.  &  Eng.  Ency.  of  Law,  525,  526, 
for  collection  of  cases.  But  in  respect  to  what  would,  in  view 
•of  the  circumstances  of  this  case,  be  such  concealment  on  the 
part  of  the  plaintiff  as  to  constitute  fraud,  we  think  that  the 
instructions  hardly  went  far  enough,  or  at  least  that  it  is  pos- 
sible that  the  jury  may  not  have  understood  them  as  they 
•were  perhaps  intended  by  the  court  to  be  understood.  The 
jury  were  instructed  that  if  the  engagement  was  brought 
about,  in  whole  or  in  part,  by  false  representations,  by  con- 
-cealments  upon  matters  which  were  inquired  about,  or  which 
the  party  had  by  universal  consent  the  right  to  know,  then 
4he  contract  could  not  be  enforced.  And  later  they  were  told 
^hat  the  defendant  was  not  bound  if  the  contract  was  pro- 
Kjured  by  deception  or  by  fraud,  or  by  concealment  which  was 
fraud,  but  that  there  was  no  fraudulent  concealment  by  sim- 
ply not  communicating  information;  that  a  promise  would 
be  valid,  though  made  in  complete  ignorance  of  the  antece* 
-dents  of  the  parties,  but  that  there  was  a  different  doctrine 
"Where  matters  were  inquired  about;  and  that,  if  either  party 
4nade  inquiries  of  the  other  ***  with  reference  to  family, 
position,  or  circumstances  in  the  life  or  experience  of  the 
other,  then,  if  willful  false  statements  were  made  with  refer- 
ence to  any  of  those  things  which  might  fairly  be  considered 
-as  entering  into  the  judgment  of  either  party  as  to  whether 
5that  party  would  or  would  not  enter  into  a  contract  of  mar- 
•Tiage,  then  there  would  be  a  false  representation.  "  That  is," 
the  court  continued,  "a  statement  which  the  party  knows  is 
false,  or  makes  as  true  of  his  or  her  own  knowledge,  when  it 
is  in  fact  untrue,  and  without  knowing  that  it  is  true,  or  if 
:there  is  concealment  of  any  such  particular  whicli  is  inquired 
:about,  those  circumstances  will  be  sufficient  to  make  void  a 
contract  entered  into  in  consequence  and  relying  upon  them, 
unless  they  are  of  such  a  nature  that  no  man  would  be  justi- 
fied, in  the  exercise  of  any  reasonable  care,  in  relying  upon 
•these  statements."  Tliese  instructions  miglit,  and  probably 
^ould,  lead  the  jury  to  infer  that  concealment  on  the  part  of 
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the  plaintiff  would  not  constitute  fraud,  except  as  to  matters 
that  were  inquired  about  by  the  defendant. 

But  we  think  that  if  the  plaintiff  undertook,  without  in- 
quiry from  the  defendant,  to  state  facts  relating  to  any  cir- 
cumstances in  her  history  or  life,  or  to  her  parentage  or  family, 
or  to  her  former  or  present  position,  which  were  material,  she 
was  bound  not  only  to  state  truly  the  facts  which  she  nar- 
rated, but  she  was  also  bound  not  to  suppress  or  conceal  any 
facts  which  were  necessary  to  a  correct  understanding  on  the 
part  of  the  defendant  of  the  facts  which  she  stated;  and 
if  she  willfully  concealed  and  suppressed  such  facts,  and 
thereby  led  the  defendant  to  believe  that  the  matters  to 
which  such  statements  related  were  different  from  what  they 
actually  were,  she  would  be  guilty  of  a  fraudulent  conceal- 
ment: Kidney  v.  Stoddard,  7  Met.  252;  Short  v.  Currier,  153 
Mass.  182;  Burns  v.  Dockray,  156  Mass.  135,  137;  Prentiss  v. 
Russ,  16  Me.  30;  Atwood  v.  Chapman,  68  Me.  38,  40,  41;  28 
Am.  Rep.  5;  Potts  v.  Chapin,  133  Mass.  276;  Clark  v.  Baird, 
9  N.  Y.  183;  Brown  v.  Montgomery,  20  N.  Y.  287;  75  Am. 
Dec.  404;  Devoe  v.  Brandt,  53  N.  Y.  462;  Hill  v.  Gray,  1 
Stark.  434;  Stevens  v.  Adamson,  2  Stark.  422;  Arkwright  v. 
Newhold,  17  Ch.  Div.  301,  317,  318;  Aortson  v.  Ridgway,  18 
111.  23;  Addison  on  Torts,  Wood's  ed.,  1205. 

Mere  silence  on  the  part  of  the  plaintiff,  without  inquiry 
by  ***  the  defendant,  tiiough  resulting  in  the  concealment 
of  matters  which  would  have  prevented  the  engagement  if 
known,  would  not  constitute  fraud  on  her  part:  Potts  v. 
Chapin,  133  Mass.  276.  But  a  partial  and  fragmentary  dis- 
closure, accompanied  by  the  willful  concealment  of  material 
and  qualifying  facts,  would  be  as  much  of  a  fraud  as  actual 
misrepresentation,  and  in  effect  would  be  misrepresentation: 
Arkwright  v.  Newhold,  17  Ch.  Div.  301. 

There  was  evidence  that  the  plaintiff  represented  to  the 
defendant,  before  the  engagement,  tiiat  she  had  been  previ- 
ously married,  and  had  lived  with  her  husband  in  Spokane 
and  other  places  five  or  six  years,  and  that  a  few  weeks 
before  she  left  Spokane  for  Boston  she  had  obtained  a  di- 
vorce from  him  on  account  of  his  bad  conduct  and  cruelty  to 
her.  So  far  as  appears  from  the  exceptions,  that  was  all 
that  the  plaintiff  told  the  defendant  about  the  divorce  before 
the  engagement.  But  there  was  testimony  tending  to  show 
that  at  the  same  time  that  siie  procured  a  divorce  from  her 
husband   he  procured   one  from  her;   and  that  the  cross- 
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bill  filed  by  him  in  answer  to  her  conoplaint,  and  on  which 
his  divorce  was  granted,  charged  her  with  being  a  woman  of 
violent  and  ungovernable  temper,  and  of  jealous,  revengeful, 
and  vicious  diposition,  and  with  having,  within  two  weeks 
after  their  marriage,  commenced  a  systematic  course  of  vio- 
lent, abusive,  and  cruel  conduct  toward  him,  which  finally 
broke  down  his  health,  and  compelled  him  to  leave  her.  It 
also  charged  her  with  assaulting  him  with  a  carving-knife, 
and  with  using  profane  epithets  in  regard  to  himself,  his 
relatives,  and  friends,  and  alleged  numerous  specific  acts  of 
violence  and  passion. 

We  think  that  the  divorce  which  her  husband  obtained 
from  the  plaintiff  and  the  charges  contained  in  the  cross-bill 
were  material  facts,  and  that  if  the  plaintiff  knew  them  when 
she  told  the  defendant  that  she  had  obtained  a  divorce  from 
her  husband  for  his  cruelty,  and  willfully  suppressed  them, 
she  was  guilty  of  a  fraudulent  concealment  and  misrepresen- 
tation. To  say  that  she  had  obtained  a  divorce  from  her 
husband  for  his  cruelty,  and  omit  all  reference  to  his  divorce, 
and  the  grounds  on  which  he  obtained  it,  was  to  state  the 
matter  in  such  a  way  as  to  convey  a  different  impression 
from  that  which  would  have  been  conveyed  if  all  the  facts 
had  ***  been  stated,  and  was  misleading.  Though  it  does 
not  appear  very  clearly  from  the  exceptions  whether  she  did 
or  did  not  know  of  the  divorce  which  her  husband  had 
obtained  from  her,  and  of  the  charges  which  he  made  in  his 
cross-bill,  it  is  fairly  to  be  inferred  that  she  was  not  ignorant 
either  of  the  divorce  or  of  the  charges.  There  was  testimony 
tending  to  sliow  that,  when  the  defendant  informed  her  of 
them,  she  did  not  express  ignorance  of  them,  but  said  that 
they  were  not  true,  and  the  trial  seems  to  have  proceeded  on 
the  assumption  that  she  knew  of  them.  Moreover,  though 
possible,  it  is  hardly  probable,  that  she  was  unacquainted 
with  the  fact  that  he  had  obtained  a  divorce,  or  with  the 
grounds  on  v/hich  he  got  it. 

So  with  regard  to  her  parentage  and  family.  She  was 
under  no  obligation  to  tell  the  defendant  about  them  in  the 
absence  of  inquiry  by  him.  But,  if  she  voluntarily  under- 
took to  make  any  statements  concerning  them,  she  was 
bound  not  only  to  state  truly  what  she  told,  but  also  not  to 
suppress  or  conceal  facts  which  would  materially  qualify 
those  which  she  stated.  If,  for  instance,  as  the  evidence 
tended  to  show,  she  told  the  defendant  that  her  father  and 
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mother  were  both  of  the  best  white  families  in  Charleston, 
South  Carolina;  that  her  father  was  a  distinguished  lawyer; 
that  her  mother  was  equally  high  bred;  and  that  after  his 
death  her  mother  married  a  man  by  the  name  of  Smith, 
with  which  marriage  her  mother's  folks  were  dissatisfied, 
and  that  on  that  account  the  family  moved  to  California; 
but  if  she  suppressed  the  facts  that  Smith  was  a  colored 
barber  and  an  octoroon  and  her  reputed  father,  and  that  her 
mother  had  negro  blood  in  her  veins,  and  was  about  one- 
eighth  negro,  the  impression  as  to  the  standing  of  herself 
and  family,  and  the  credibility  of  her  statement  respecting 
her  parentage,  would  or  might  be  quite  different  from  that 
which  would  be  likely  to  be  the  case  if  she  had  told  the 
whole  truth.  These  facts,  if  they  were  facts,  were  necessary 
to  a  correct  understanding  of  the  real  state  of  the  circura- 
etances  of  her  family  and  of  her  previous  history,  and  were 
or  might  be  found  to  be  material;  and  a  willful  suppression 
of  them  on  her  part,  in  view  of  what  there  was  evidence 
that  she  told,  would  constitute,  or  might  be  found  to  consti- 
tute, a  fraud  upon  the  defendant:  Wharton  v.  Lewis,  1  Car. 
&  P.  529. 

**•  The  defendant's  requests  did  not  state  the  law  with 
entire  correctness,  and  did  not  direct  the  attention  of  the 
court  particularly  to  the  effect  of  a  suppression  by  the  plain- 
tiff of  facts  which  would  materially  modify  those  which  she 
voluntarily  told  the  defendant  respecting  the  divorce  and 
her  parentage  and  family.  They  did,  however,  call  for  in- 
structions as  to  what  would  constitute  fraudulent  conceal- 
ment in  respect  to  those  matters,  and  it  is  evident  from  the 
charge  that  the  court  understood  them  to  de  so.  In  giving 
its  instructions  the  court  stated  the  law  in  reference  to 
things  that  were  inquired  about  in  such  a  manner  that  the 
jury  might  infer  that,  as  to  matters  not  inquired  about,  the 
suppression  of  material  facts  would  not  constitute  fraudu- 
lent concealment.  As  to  an  important  phase  of  the  case  this 
was  erroneous,  and  the  jury  may  have  been  misled  by  it; 
and  though  the  defendant  did  not  call  the  attention  ***  of 
the  court  to  that  aspect  of  the  case  any  more  than  to  what 
would  constitute  fraudulent  concealment,  in  case  inquiry  was 
made,  we  think  that  the  whole  matter  was  fairly  within  the 
scope  of  his  requests,  and  that  he  well  might  assume  that 
the  instructions  as  given  stated,  in  the  opinion  of  the  court, 
the  rules  of  law  properly  applicable  to  it:  Cork  v.  Blossom, 
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162  Mass.  330;  ante,  p.  362.  The  court  are  not  unanimous  in 
their  view  of  the  questions  presented  by  the  bill  of  exceptions, 
or  in  their  construction  of  the  judge's  charge,  but  there  is  no 
difference  of  opinion  with  regard  to  the  principles  of  law  tc 
be  applied  to  the  case. 

Among  other  rulings  which  the  defendant  requested  was 
the  following:  "If  mutual  promises  to  marry  were  made,  and 
the  defendant  was  influenced  to  do  so  by  the  fraud  or  decep- 
tion of  the  plaintiff  as  to  her  life,  lineage,  character,  traits  of 
cliaracter,  or  property,  or  former  condition  in  life,  his  prom- 
ise does  not  bind  him."  In  reference  to  this  the  court  said: 
*'  That  I  should  give  with  the  qualification  which  I  have  made 
generally  upon  the  subject.  I  think  there  is  nothing  objec- 
tionable in  that."  We  understand  that  by  "  the  qualification" 
referred  to  was  meant  what  the  court  had  said  previously  in 
regard  to  its  not  being  the  duty  of  a  party,  before  making  or 
accepting  an  offer  of  marriage,  to  communicate  all  the  previ- 
ous circumstances  of  his  or  her  life,  and  that  a  party  would 
not  have  the  right  to  terminate  a  contract  to  marry  on  the 
ground  of  fraud,  upon  subsequently  discovering  matters 
which,  if  seasonably  known,  might  have  prevented  the  en- 
gagement, though  not  sufficient  to  justify  a  party  in  break- 
ing it  off.  As  thus  qualified,  the  instruction  was  correct,  and 
the  defendant  had  no  proper  ground  of  exception.  But  we 
<lo  not  think  that  it  meets  the  objections  of  the  defendant  to 
the  sufficiency  of  the  charge  in  regard  to  what  constituted 
fraudulent  concealment. 

The  exceptions  state  that  "the  jury  were  instructed  at 
length  upon  the  law  applicable  to  actions  for  breach  of  prom- 
ise of  marriage,  to  which  instructions  no  objection  was  made, 
except  as  appears  by  the  bill  of  exceptions."  We  do  not 
understand  from  this  that  any  instructions  on  the  matter  of 
fraud  which  were  deemed  material  upon  any  of  the  questions 
raised  by  tlie  defendant  are  omitted  from  the  bill  of  excep- 
tions, but  we  infer  that  all  of  the  instructions  pertinent  to 
the  requests  and  ***  contentions  of  the  defendant  on  that 
subject  are  included  in  the  exceptions. 

We  discover  no  error  in  the  instructions,  or  rulings  or 
refusals  to  rule,  or  in  the  admission  of  evidence,  or  in  the  con- 
duct of  the  trial,  except  as  above  stated. 

We  cannot  say  that  the  photographs  did  not  tend  to  sup- 
port the  statements  of  the  plaintiff  in  regard  to  her  family,  or 
that  they  were  iujproperly  admitted.     Whether  they  were 
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Bufficiently  verified  was  for  the  court,  and  is  not  a  matter  of 
exception:  Blair  v.  Pelham^  118  Mass.  420;  Commonwealtk  ▼* 
Morgan,  159  Mass.  375. 

Exceptions  sustained.        

Photographs  as  Evidenob:  See  Miller  v,  Louisville  etc.  Ry.  Co.,  128  Ind. 
97;  25  Am.  St.  Rep.  416,  and  note;  and  the  extended  note  to  Jiboin  v.  Zim- 
peiman,  26  Am.  Rep.  319-3-il. 

Oontraots  to  Harry,  Express  and  Implied  Bepresentatloiis. 

On  two  occasions  we  have  considered  what  defenses  may  be  interposed, 
with  success  in  actions  to  recover  compensation  for  breaches  of  promise  to 
marry  (note  to  Burnham  v.  Cornwell,  63  Am.  Dec.  532,  and  note  to  ShackU- 
ford  V.  Hamilton,  40  Am.  St.  Rep.  166),  and  in  so  doing  have  already  cited, 
most  of  the  authorities  bearing  upon  the  questions  involved  in  this  note. 
Representations  preceding  and  inducing  a  promise  to  marry  are  either 
express  or  implied,  and  when  material  may,  if  found  to  be  false,  justify 
the  party  to  whom  they  are  made  in  refusing  to  perform  his  or  her  promise. 

Feriiaps  tlie  only  implied  representations  are  that  the  parties  are  capable 
of  contracting  marriage,  and  of  occupying  toward  each  other  the  sexual 
relations  tisually  assumed  between  married  persons,  and  that  they  are,  or» 
at  least,  that  the  woman  is,  of  previous  chaste  character.  We  do  not  wish 
to  be  understood  as  aiiirniing  that  this  requirement  is  not  implied  or  material 
on  the  part  of  a  man  as  well  as  on  that  of  a  woman,  but  only  as  asserting 
that  no  woman  has  as  yet  interposed  this  excuse  for  disregarding  her  prom- 
ise to  marry  a  man,  and  that,  on  the  other  hand,  this  defense  is  a'familiar 
one  where  the  woman  is  plaintiff,  and  it  is  the  man  who  is  seeking  to  justify 
himself  in  not  keeping  his  agreement  with  the  plaintifif.  If,  knowing  her  to- 
be  of  unchaste  character,  or  to  have  committed  acts  of  lewdness,  or  even  to 
have  borne  illegitimate  children,  he  chooses  to  agree  to  !narry  her,  he  can- 
not excuse  liimself  if  he  afterward  changes  his  mind,  and  declines  to  keep- 
his  engagement,  for,  in  such  a  case,  there  can  be  no  implied  representation 
of  chastity  in  the  face  of  his  knowledge  that  it  has  been  absent.  But  there 
is  no  doubt  that,  in  the  absence  of  notice  to  her  suitor  to  the  contrary,  every 
woman  who  contracts  to  marry  must  be  understood  as  representing  herself 
to  him  to  have  been  of  previous  chaste  life,  and  that,  upon  discovering  that 
she  has  at  any  time  been  otherwise,  he  may  rescind  the  contract,  though, 
her  fault  had  been  manifested  many  years  previous  to  the  promise  to  marry, 
and  there  is  no  evidence  that  at  or  subsequent  to  the  making  of  such  prom- 
ise her  conduct  or  character  was  in  any  respect  improper:  Vonntorch  v.  Qrif- 
fin,  77  Pa.  St.  504;  Irving  v.  Greenwood,  1  Car.  &  P.  350;  HwxUr  v.  Hatfield, 
68  Ind.  416;  Denslow  v.  Van  Horn,  16  Iowa,  476;  Butler  v.  Esclileman,  18111. 
44;  Bench  v.  Merrick,  1  Car.  &  K.  463;   Young  v.  Murphy,  3  Ring.  N.  C.  354. 

It  would,  perhaps,  be  going  too  far  to  affirm  that  except  aa  to  chastity  and 
ability  to  consuniinate  the  marriage,  there  is  no  implied  representation 
whatever  as  to  the  character,  condition,  or  past  conduct  of  either  of  the 
parties,  and  therefore  that  neither  may,  except  on  account  of  the  matters 
already  referred  to,  withdraw  from  the  contract  because  of  the  character, 
conduct,  or  condition  of  the  other,  however  reprehensible  or  criminal,  but 
we  believe  that  up  to  the  present  time  there  is  no  case  supporting  a  decision 
except  upon  one  of  these  grounds.  Thus  it  has  been  held  that  the  fact  that 
the  plaintiff  has  been  insane,  and,  as  such,  subjected  to  restraint  in  an  asylum^ 
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did  not  justify  the  clefendaat'a  refusal  to  marry  her:  Baker  v.  Cartwright,  10 
Com.  R,  N.  S.,  124.  la  another  case  it  was  assumed  that  the  plaintiflTt 
habits  of  intemperance  could  not  constitute  a  defense  to  a  breach  of  promise 
to  marry  her,  yet  that  those  habits  might  be  proved  to,  and  considered  by, 
the  jury  in  mitigatiou  of  damages:  Button  v.  McCauUy,  1  Abb.  App.  282. 
There  are  otlier  cases  making  the  general  statement  that  the  bad  character 
of  the  plaintiflf  is  always  admissible  in  such  mitigation:  Palmer  v.  Andrew*, 
7  Wend.  14*?;  though  we  think  that  the  decisions  which  speak  in  general 
terms  of  bad  character  will  on  examination  b«  found  to  refer  to  bad  char« 
acter  with  respect  to  chastity  only.  The  bad  character  or  immoral  occupa- 
tion of  the  plaintiffs  relatives,  or  of  any  of  them,  cannot  be  used  as  an 
excuse  for  a  breach  of  a  contract  to  marry  lier  or  him,  and  while  actual 
i-epresentations  concerning  the  character  and  standing  of  the  relatives  of 
one  of  the  parties  may  be  regarded  as  material  and,  if  false,  as  justifying  a 
refusal  to  marry,  yet,  in  the  absence  of  inquiry  or  of  actual  misrepresenta- 
tion, neither  of  the  parties  can  be  regarded  as  impliedly  making  any 
representation  respecting  the  character  or  standing  of  his  or  her  relatives: 
Shei-mnn  v.  Rawson,  102  Mass.  395. 

It  would  seem  that  a  party  co!» trading  to  marry  would  reasonably 
expect  that  the  other  party  was  not  a  felon  or  guilty  of  any  gross  crime, 
such  as  must  inevitably  subject  his  or  her  spouse  to  disgrace,  and  therefor* 
that  each  party  might  be  understood  as  impliedly  representing  that  he  or 
«he  is  not  of  the  criminal  class.  No  decision,  however,  has  been  found 
■liflBrming  the  existence  of  any  implied  representation  of  this  character,  and, 
on  the  contrary,  it  has  been  said  that  there  is  no  case  sustaining  the  propo- 
sition t|^at  the  breach  of  a  criminal  statute  can  be  an  answer  to  an  action 
for  a  breach  of  promise  to  marry:  Berry  v.  Bakeman,  44  Me.  164. 

A  contract  to  marry  necessarily  implies  that  the  party  making  it  is  able  to 
perform  it,  and  to  assume  the  sexual  obligations  which  it  imposes.  There  is 
<no  implied  representation  that  he  or  she  is  not  already  under  a  contract  to 
marry  another  person,  and  a  promise  to  marry  cannot  be  rescinded  on  that 
ground,  although  the  party  attempting  to  rescind  avers  that  had  he  known 
of  the  previous  engagement  he  would  not  have  entered  into  the  contract  on 
his  part:  Roper  v.  Clay,  18  Mo.  383;  59  Am.  Dec.  314;  Alberts  v.  Albertz,  78 
Wis.  72.  This  is  because  the  prior  engagement  cannot  possibly  constitute 
any  impediment  to  the  performance  of  the  promise  to  marry  another,  nor 
to  the  fulfillment  of  all  the  marital  obligations  resulting  from  such  mar- 
riage. 

As  under  our  law  no  person  already  married  can,  during  the  continuance 
of  such  marriage,  contract  any  other,  every  promise  to  marry  implies  a  rep- 
resentation or  warranty  that  the  promisor  is  not  then  married,  and,  if  this 
representation  is  false,  an  action  may  be  sustained  for  the  damages  result- 
ing therefrom:  Pollock  v.  Sullhan,  53  Vt.  507;  38  Am.  Rep.  702;  KelUy  v. 
Riley,  lOG  Mass.  339;  8  Am.  Rep.  336;  Cover  v.  Davenport,  1  Heisk.  368; 
2  Am.  Rep.  706;  note  to  Burnham  v.  Cornwall,  63  Am.  Dec.  535;  Wild  v. 
Harrii),  7  Com.  B.  999;  7  Dowl.  &  L.  114.  As  we  have  already  suggested, 
a  promise  to  marry  involves  the  implied  representation  that  the  promisor  is 
able  to  perform  the  contract,  and  its  performance  is  not  complete  with  the 
mere  marriage  ceremony,  or  the  entering  into  of  a  valid  contract  of  marriage. 
There  is  an  implied  representation  that  each  of  the  parties  is  in  a  condition  of 
person  and  health  enabling  him  or  her  to  assume  the  sexual  obligations  of  the 
marital  state,  and  to  do  so  without  unusual  peril  to  his  or  her  spouse,  and  if 
such  is  not  the  case  and  the  discovery  is  made  before  the  marriage,  it 
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warrants  tlie  party  not  found  deficient  in  rescinding  the  contract.  Tlie 
question  of  the  annulment  of  marriage  on  account  of  the  physical  incapacity 
•of  one  of  the  parties  has  already  received  consideration:  Devenbagh  v.  Deveri'^ 
ixKjh,  5  Paige,  554;  28  Am.  Dec.  443,  and  note;  Anonymous,  89  Ala.  291;  18 
Am.  St.  Rep.  16.  The  authorities  upon  that  subject  are  pertinent  to 
the  one  here  under  discussion,  because  it  is  clear  that  a  cause  sufficient 
to  justify  the  annulment  of  a  marriage  already  contracted  must  be  suflB* 
oient  to  justify  the  rescission  of  a  contract  to  marry. 

Language  may  be  found  in  the  reported  cases  asserting  in  effect  that  a 
oiari'iage  implies  a  representation  that  the  parties  are  competent  at  the 
time  to  become  parents.  Tlius  it  was  said  by  Judge  Field  in  Baker  v.  Baker, 
1.3  Cal.  103:  "Again,  the  first  purpose  of  matrimony,  by  the  laws  of  nature 
and  society,  is  procreation.  A  woman,  to  be  marriageable,  must,  at  the 
time,  be  able  to  bear  children  to  her  husband,  and  a  representation  to  this 
effect  is  implied  in  the  very  nature  of  the  contract."  This  language,  while 
undoubtedly  correct  in  its  application  to  the  cause  then  before  the  court, 
cannot,  in  our  judgment,  be  true  in  all  cases,  though  we  doubt  not  that  it 
is  true  that  in  every  marriage,  and  every  contract  to  marry,  it  is  implied 
that  the  party  is  not  to  his  or  her  knowledge,  and  by  his  or  her  fault,  inca- 
pable of  becoming  a  parent.  The  language  just  quoted  was  employed  in 
determining  that  a  husband  was  entitled  to  a  decree  annulling  his  marriage 
because,  without  his  knowledge,  his  wife,  at  the  date  of  their  marriage,  was 
pregnant  as  a  consequence  of  her  intercourse  with  a  third  person,  while 
unmarried.  Whether  in  the  absence  of  any  special  fraud  or  concealment  a 
marriage  may  be  annulled  or  a  divorce  granted  on  this  ground,  is  a  question 
upon  which  the  doubt  is  greater  than  it  ought  to  be.  In  some  states  the 
husband  was  held  to  have  no  cause  for  annulment  or  divorce,  though  the 
circumstances  in  his  favor  were  of  a  most  persuasive  character:  Scroggina  v. 
Scroggim,  3  Dev.  535;  Long  v.  Long,  77  N.  C.  304;  24  Am.  Rep.  449.  If  a 
man  knows  that  the  woman  be  is  about  to  marry  has  been  unchaste,  though 
he  believes  that  she  has  been  guilty  only  when  he  shared  her  guilt,  he 
cannot  avoid  the  marriage  because  her  uuchastity,  contrary  to  her  express 
representations,  included  other  men,  by  one  of  whom  she  was  pregnant  at 
the  time  of  the  marriage:  Creliore  y.' Cr chore,  97  Mass.  330;  93  Am.  Dec.  98; 
Foss  v.  Fo88,  12  Allen,  26.  If,  on  the  other  hand,  a  man  has  no  reason  to 
suspect  that  a  woman  has  been  unchaste,  we  cannot  doubt  that  the  marriage 
ought  to  be  annulled  or  a  divorce  granted  if  in  fact  she  is,  at  the  time  of 
the  marriage,  with  child  by  another,  though  she  has  made  no  representations 
on  the  subject  except  tho^e  implied  from  the  contract  of  marriage:  Donovan 
V.  Donovan,  9  Allen,  140;  lieynolda  v.  Reynolds,  3  Allen,  605;  Carris  v.  Carrta, 
24  N,  J.  Eq.  516;  Ritler  v.  Hitter,  5  Blackf.  81.  But  we  think  this  conclusion 
does  not  rest  upon  the  reason  given  by  Judge  Field  in  Baker  v.  Baker,  13 
Cal.  103,  but  rather  upon  the  implied  promise  involved  in  every  marriage, 
that  during  its  continuance  the  wife  will  not  bear  a  child  by  any  man  other 
than  her  husband. 

While  we  do  not  yield  our  assent  to  the  dictnm  that  a  woman,  by  her 
promise  to  marry,  represents  herself  as  being  able  to  bear  children,  neither 
can  we  affirm  that  such  implied  representation  is  not  so  involved  in  the 
contract,  that  either  party  is  not  at  liberty  to  rescind  the  promise  on  dis- 
covering, before  the  marriage,  that  the  other  has  not  the  capacity  to  become 
a  parent.  The  qnestion,  so  far  as  we  are  aware,  has  not  yet  presented  itself 
for  judicial  determination.  There  have  indeed  been  many  cases  in  which 
divorces  or  annulments  of    marriages   have   been  sought  because  of   the 
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alleged  impotence  of  one  of  the  parties;  but  we  believe  that  none  of  those 
cases  goes  so  far  as  to  affirm  that  impotence,  such  as  supports  a  claim  for 
relief,  may  exist  while  there  is  a  capacity  for  sexual  intercourse.  In  the 
cases  in  which  marriages  have  beeu  set  aside  for  impotence  there  has  alway» 
been  an  incapacity  for  coition  either  from  malformation  on  the  part  of  one 
of  the  spouses,  or  from  a  peculiar  physical  or  nerrous  condition  rendering  it 
impossible  for  one  to  copulate  with  the  other,  though  there  was  no  apparent 
physical  malformation  or  deficiency:  W.v.  //.,  2  Swab.  &T,  240;(?.v.O.,  L.  R. 
2  Prob.  &  D.  287;  J.G.v.  H.Q.,  33  Md.  401 ;  3  Am.  Rep.  183;  note  to  Devanbagh 
y.  Devanbagh,  28  Am.  Dec.  446-451.  Where,  however,  there  is  a  capacity  for 
sexual  intercourse,  there  is  no  implied  warranty  or  representation  that  it 
ahall  be  fruitful.  Some  of  the  authorities  say  that  it  must  be  "ordinary 
and  complete  intercourse."  This  is  not  wholly  true,  for  such  intercourse  is 
ordinarily  fruitful.  The  question  is  not  an  inviting  one,  and  the  decisions 
respecting  it  are,  fortunately,  infrequent.  The  rule  deducible  from  them 
appears  to  be  that  capacity  for  partial,  incomplete  intercourse  will  not  re* 
lieve  a  spouse  from  the  charge  of  impotence,  unless,  indeed,  it  has  resulted 
in  pregnancy;  but,  on  the  other  hand,  that  intercourse  which  is  so  far  per- 
fect as  to  have  permitted  of  complete  penetration  on  the  part  of  the  appro- 
priate male  organ,  and  of  its  complete  reception  by  the  corresponding  female 
organs,  has  so  far  always  been  adjudged  a  complete  answer  to  the  charge  of 
impotence,  though  conception  has  not,  and  apparently  will  not,  result  there- 
from: Deane  v.  Aveling,  1  Rob.  Ecc.  279;  Leials  v.  Hay  ward,  4  Swab.  &  T, 
115;  £.  V.  B.,  28  E.  L.  &  Eq.  95;  1  Spinks,  248;  1  Bishop  on  Marriage  and 
Divorce,  sec.  758.  Where  a  woman  has  capacity  to  the  extent  we  have  in* 
dicated  it  would  ordinarily  not  be  possible  to  ascertain  whether  or  not  she 
is  permanently  or  incurably  sterile,  except  when  she  has  clearly  passed  the 
age  of  fruitfulness,  in  which  case  her  husband  must  be  assumed  to  have 
accepted  her  subject  to  the  infirmities  of  her  years.  Hence,  we  think  a 
contract  to  marry  can  never  involve  any  representation  that  the  woman  ia 
not  barren,  and  the  dictum  of  Ciiancellor  Walworth  in  Devanbagh  v.  DevaU' 
bagh,  5  Paige,  554,  28  Am.  Dec.  443,  that  "  mere  sterility  can  in  no  case 
form  a  sufficient  ground  for  a  decree  of  nullity,"  is  supported  upon  principle 
as  well  as  by  the  authorities  cited  above.  There  may,  perhaps,  bo  sterility 
on  the  part  of  the  male,  readily  ascertainable,  as  where  he  has  no  capacity 
for  the  formation  or  ejection  of  seminal  fluid,  and  yet  is,  in  otlier  respects, 
capable  of  complete  copulation.  Whether  this  condition  is  such  impotence 
as,  if  discovered  after  the  marriage,  would  entitle  his  wife  to  its  annulment^ 
has  not  been  determined  so  far  as  we  can  ascertain. 

The  authorities  hereinbefore  cited  show,  as  we  believe,  that  the  statement 
in  Baker  v.  Baker,  13  Cal.  103,  to  tlie  effect  that  a  woman,  in  every  contract 
to  marry,  represents  herself  as  able  to  bear  children  by  her  husband  is  not 
maintainable.  But  she  does  impliedly  represent  herself  as  capable  of  hav- 
ing sexual  intercourse  with  him,  or,  at  least,  that  she  will  be  so  capable 
when  the  marriage  is  contracted.  A  very  remarkable  case  upon  this  sub- 
ject is  Oring  v.  Lerch,  112  Pa.  St.  244;  56  Am.  Rep.  314.  It  was  an  action 
for  a  breach  of  a  promise  to  marry.  The  defense  was  that  the  woman  plain- 
tiff had  a  physical  impediment  which  she  had  promised  to  have  removed  by 
a  surgical  operation,  and  that  her  promise  in  this  respect  had  not  been  per- 
formed. In  holding  this  defense  sufficient  the  conrt  said:  "When  a  man 
enters  into  an  engagement  of  marriage  with  a  woman  he  is  presumed  to  have 
made  himself  acquainted  with  her  appearance,  her  temper,  her  manner,  her 
•baracter,  and  othor  matters  which  are  obvious  to  the  understanding,  and 
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which  can  be  properly  ascertained  in  the  social  interconrse  which  usually 
accompanies  cuurtship.  If  he  changes  his  mind  and  refuses  to  marry  her 
for  a  defect  which  is  open  to  observation,  and  which  he  might  have  ascer- 
tained before  by  reasonable  care,  it  ia  no  defense  to  an  action  for  breach  of 
promise  of  marriage.  While  this  is  so  he  has  a  right  to  presume  that  her 
physical  condition  is  such  that  she  is  capable  uf  giving  him  the  intercourse 
between  the  sexes  which  is  usual  in  the  marriage  state.  He  has  a  right  to 
presume  so  because  the  defect,  if  it  exists  at  all,  is  a  concealed  one,  and  noi 
open  to  his  observation.  To  conceal  such  a  thing  from  him  until  after  mar* 
riage  would  be  a  fraud.  It  would  be  a  fraud  to  sell  a  cow  with  such  a  defect 
without  making  it  known  to  the  purchaser.  In  this  case,  if  the  defendant 
is  to  be  believed,  the  plaintiff  informed  him  of  the  difficulty,  and  promised 
to  have  it  remedied  by  a  surgical  operation.  This,  as  before  stated,  was  not 
done,  and  we  do  not  think  the  defendant  was  in  duty  bound  to  marry  her, 
and  afterward  call  in  a  surgeon  for  such  purpose.  He  was  entitled  to  have 
a  wife  capable  of  copulation  in  the  usual  way  wiien  he  married  her.  VV© 
must  not  lose  sight  of  the  fact  that  we  are  dealing  with  a  marriage  contract 
pure  and  simple,  and  that  contract  did  not  require  him  to  take  an  imperfect 
woman,  and  to  involve  himself  in  the  expense  and  risk  of  such  an  operation. 
We  are  of  opinion  that  the  plaintiff's  failure  to  perform  her  promise  to  have 
the  operation  performed  absolved  the  defendant  from  his  contract.  If,  on 
the  other  hand,  the  defendant  is  not  believed,  then  the  plaintiff  is  in  the 
position  of  having  a  concealed  defect,  of  a  nature  to  at  least  seriously  impair 
the  defendant's  satisfaction  in  any  sexual  commerce  with  her,  and  not  in* 
forming  him  of  such  defect.  This,  as  before  stated,  would  have  been  a. 
fraud  upon  him,  and  would  of  itself  avoid  the  contract.  It  is  a  mistake  to- 
suppose,  as  was  assumed  in  the  point  and  affirmed  by  the  court,  that  the 
impediment  must  be  of  such  a  nature  as  would  be  a  ground  of  divorce  after 
marriage.  We  are  not  now  dealing  with  a  question  of  divorce.  That  is  tk. 
subject  that  is  regulated  by  statute,  and  has  no  necessary  relation  to  the  case 
in  hand.  We  are  considering  a  contract  to  marry;  a  contract  wbiob  calla 
for  the  richest  good  faith  on  both  sides,  and  which  neither  party  has  th» 
right  to  enforce  against  the  other,  if  incapable  of  performing  the  full  marital 
duties.  A  man  does  not  court  and  marry  a  woman  for  the  mere  pleausure  of 
paying  for  her  board  and  washing.  He  expects  and  is  entitled  to  something 
in  return,  and  if  the  woman  with  whom  he  contracts  be  incapable  by  reason 
of  a  natural  impediment  of  giving  him  the  comfort  and  satisfaction  to  which 
as  a  married  man  he  would  be  entitled,  there  is  a  failure  of  the  moving  con* 
•ideration  of  such  contract,  and  no  court  ought  to  enforce  it  by  giving  dam* 
ages  for  its  breach." 

Id  addition  to  the  implied  representation  that  the  parties  are  fit  for  sex- 
aal  intercouse  is  the  further  representation  that  neither  ia  in  such  a  condi- 
tion that  such  interconrse  involves  unusual  peril  to  the  other.  Therefore, 
where  a  woman  was  so  afflicted  with  syphilis  that  intercourse  with  her  was 
at  the  peril  of  contracting  this  loathsome  disease,  her  husband  was  held 
entitled  to  a  divorce,  though  there  was  no  impediment  to  perfect  sexual 
intercourse  with  him,  and  by  it  she  had  conceived  and  borne  a  child,  also 
afflicted  by  the  same  hideous  disorder:  Ryder  v.  Ryder,  66  Vt  158. 

As  to  the  implied  representations  involved  in  a  contract  to  marry,  some 

of  them,  aa  we  have  seen,  are  also  involved  in  the  contract  of  marriage  so 

aa  to  entitle  the  party  to  whom  the  law  deems  them  to  have  been  made  to 

a  divorce  or  to  an  annulment  of  the  marriage  in  oasa  of  their  falsity.     This 
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•consequence,  we  venture  to  assert,  does  not  follow  any  expross  representa- 
tion, except  it  is  upon  a  subject  in  which  in  the  absence  of  wonls  a  represen* 
tation  is  implied,  the  falsity  of  which  entitles  the  party  to  whom  it  waa 
made  to  be  released  from  the  marriage.  But  as  appears  from  the  principal 
-caee  an  express  representation  may,  though  it  is  not  concerning  a  marital 
ability  or  obligation,  be  regarded  as  material,  and  therefore  as  warranting 
a  party  to  whom  it  was  made  in  refusing  to  comply  with  his  promise  of 
■marriage  induced  thereby:  Foote  v.  Hayne,  1  Car.  &  P.  545.  The  cases 
upon  the  subject  are  so  infrequent  that  they  do  not  furnish  much  basis  for 
the  formulation  of  any  rule  by  which  to  determine  what  representations 
are  material  and  what  immaterial.  In  an  English  case  in  which  the  de« 
fense  was  interposed  that  the  defendant  had  made  the  promise  under  false 
and  fraudulent  representations  of  the  former  situation,  and  circumstances 
of  the  plaintiff's  family,  it  was  left  "to  the  jury  to  say  whether  the  defend- 
ant  was  induced  to  make  this  promise  or  to  continue  this  connection  by 
:fal3e  representations  or  willful  suppression  of  the  truth;  for  if  he  was 
•induced  to  continue  the  connection  by  the  misrepresentation  of  willful  sup- 
pression of  the  real  state  of  the  circumstances  of  the  family  and  previous 
life  of  the  plaintiff,"  then  he  was  at  liberty  to  withdraw  from  his  engage- 
ment:   IVharton  v.  Lewis,  1  Car.  &  P.  529. 

The  principal  case  is  a  very  important  one  apon  this  branch  of  the  sub- 
ject as  well  as  upon  the  effect  of  mere  silence  respecting  material  facts. 
Most  of  the  other  opinions  of  the  courts  discussing  this  question  are  in  a 
large  degree  mere  dicta,  while  in  the  principal  case  the  effect  of  false  state- 
ments, and  the  failure  to  make  any  statement  at  all  concerning  material 
facts,  were  both  involved.  It  affirms  that  btatements  regarding  plaintiff's 
family  and  parentage,  respecting  their  race  and  position,  were  material,  as 
also  was  tiie  cause  of  the  divorce  of  plaintiff  from  her  husband,  and  further- 
more, and  what  is  more  important,  that  if  either  party  voluntarily  under- 
takes to  inform  the  other  upon  any  material  matter,  the  information  mast 
not  only  be  true,  but  also  not  be  given  in  such  a  way  as  to  suppress  material 
•qualifying  facts  or  to  otherwisa  produce  a  false  impression. 

That  neither  party  is  under  any  obligation  to  make  any  voluntary  state- 
ments respecting  his  or  her  past  life,  position,  or  fortune,  or  as  to  any  other 
fact  not  involving  want  of  chastity  or  physical  uutituess  for  the  marriage 
state,  is  clear  from  tlie  other  authorities  as  well  as  from  the  principal  case. 
Thus  where  a  man  interposed  the  defense  that  at  the  time  of  his  engage- 
ment to  marry  the  plaintiff  she  was  without  his  knowledge  already  engaged 
to  another  man,  and  that  had  the  defendant  known  of  this  engagement  he 
would  not  have  made  the  promise  to  marry  the  plaintiff,  the  court  held  this 
•ilefense  to  be  insufficient. 

In  assenting  to  this  judgment  Lord  Chief  Justice  Cockburn  said:  "It  is 
«aid  that  the  contract  of  marriage  is  one  xtberimce  Jiitei.  I  agree  that  there 
are  many  things  which  a  man  might  desire  to  have  communicated  to  him  if 
they  exist  at  the  time  of  making  the  contract,  such  as  that  the  plaintiff  is 
jn  debt  or  subject  to  other  liabilities,  or  some  circuinstiuces  relating  to  her 
person,  her  temper,  her  disposition,  the  discovery  of  which  might  not  yet 
entitle  the  defendant  to  refuse  to  fulfill  his  engagement.  It  might  be  right 
to  disclose  such  things;  and  yet  it  has  never  been  held  that  the  discovery 
of  them  justified  a  party  in  breaking  his  contract.  Where  it  turns  out  that 
the  woman  is  of  unchaste  conduct,  whicli  goes  to  the  very  root  of  the  con- 
tract of  marriage,  there,  from  the  excess  and  necessity  of  the  case,  the  aiaa 
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ia  released  from  his  contract.  Bat  nothing  of  the  sort  is  disclosed  herei 
there  is  no  imputation  on  the  virtue  or  honor  of  the  plaintiCT,  and  the  case 
does  not  fall  within  the  principle  which  makes  the  misconduct  of  the  womaa 
an  answer  to  tb«  action":  Beachey  v.  Brown,  El.  K  &  E.  796;  29  L.  J.  Q.  B. 
105. 


COMMONWR.'^LTH  V.  MULHALL. 
[162  Massachttsbtts.  496.] 
A  MuKiciPAL  Corporation  may  bt  Ordinancb  Declarb  that  no  P«b- 
SON  SHALL  Carry  or  Causk  to  bb  Carried  in  any  Vbhiolb  in  any 
■treet  a  load  the  weight  of  which  exceeds  three  tons,  unless  such  load 
consists  of  an  article  which  cannot  be  divided,  if  a  statute  of  the  state 
provides  that  tiie  common  council  of  such  city  may  make  such  rules 
and  regulations  for  the  passage  of  carriages,  wagons,  carts,  trucks,  and 
other  vehicles  iu  and  through  the  public  streets  as  they  may  deem 
necessary  for  the  public  safety  and  convenience,  nor  can  the  enforce- 
ment of  such  ordinance  be  defeated  by  evidence  that  the  wagon  iu 
wliich  was  a  load  in  excess  of  that  permitted  by  the  ordinance  was 
carrying  it  from  a  point  on  one  side  of  the  city  to  a  point  on  the  other 
8i<le,  and  that  the  load  was  not  an  excessive  one  for  the  horses  em* 
ployed  in  drawing  it. 

Prosecution  for  violating  an  ordinance  of  the  city  of  Bos- 
ton. The  defendant  offered  to  prove  that  at  the  time  of  the 
alleged  offense  he  was  a  resident  of  the  city  of  Quincy  in  the 
county  of  Norfolk;  that  he  was  hauling  a  load  of  stone  from 
the  quarry  of  his  employer  in  Quincy  through  Boston  to 
Camhridge;  that  an  average  and  fair  load  for  a  team  of  four 
horses  was  seven  tons,  and  for  a  team  of  two  horses  four 
tons,  and  that  a  large  number  of  teams  were  daily  in  use 
hauling  stones  from  the  quarries  of  his  employer  in  Quincy 
to  and  through  the  city  of  Boston;  most  of  the  loads  were 
hauled  by  four  horses,  and  that  the  effect  of  limiting  each 
team  to  a  load  of  three  tons  would  be  to  greatly  increase  the 
cost  of  hauling  and  practically  destroy  the  business  of  his 
employer.  The  judge  ruled  that  the  testimony  so  offered,  so 
far  as  competent,  would  not  constitute  any  defense  to  the  pros- 
ecution and  sustained  the  ordinance  in  question,  and  the 
defendant  alleged  exceptions. 

G.  W.  Wiggin  &  P.  H.  Cooney,  for  the  defendant. 

F.  E.  Hurd,  for  the  commonwealth. 

*•''  Knowlton,  J.  By  Public  Statutes,  chapter  53,  section 
15,  it  is  provided  that  "  the  mayor  and  aldermen  and  select- 
men may  make  such  rules  and  regulations  for  the  passage  of 
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carriages,  wagons,  carts,  **®  trucks,  sleds,  sleighs, horse  cars, 
or  other  vehicles,  or  for  the  use  of  sleds  or  other  vehicles  for 
coasting  in  and  through  the  streets  or  public  ways  of  a  city 
or  town,  as  they  may  deem  necessary  for  the  public  safety  or 
convenience,  with  penalties  for  the  violation  thereof  not 
exceeding  twenty  dollars  for  each  offense."  This  statute  was 
originally  enacted  in  similar  language  in  the  statutes  of  1875, 
chapter  136,  section  1.  The  ordinance  which  the  defendant 
is  alleged  to  have  violated  is  as  follows:  "  No  person  shall 
carry  or  cause  to  be  carried  on  any  vehicle  in  any  street  a 
load  the  weight  whereof  exceeds  three  tons,  unless  such  load 
consists  of  an  article  which  cannot  be  divided."  The  stat- 
ute above  quoted  has  reference  to  the  safety  and  convenience 
of  the  public  in  the  use  of  the  streets.  Many  of  the  streets 
of  Boston  are  greatly  crowded,  not  only  with  pedestrians,  but 
with  vehicles  of  almost  every  kind.  It  cannot  fairly  be  said 
that  this  ordinance  has  no  reference  to  the  convenience  or 
safety  of  the  public  who  use  the  streets.  We  can  see  that 
very  heavily  loaded  teams,  drawn  by  four  or  six  horses,  in 
the  most  crowded  parts  of  the  city,  might  seriously  interfere 
with  the  convenient  use  of  the  streets  by  others.  If  the 
ordinance  is  within  the  class  of  ordinances  in  regard  to 
which  this  statute  permits  the  mayor  and  aldermen  to  exer- 
cise their  judgment  and  discretion,  we  cannot  declare  it  void 
on  the  ground  that  we  miglit  have  decided  the  question  in 
reference  to  tiie  necessity  of  the  ordinance  differently.  If 
they  deem  such  an  ordinance  necessary  for  the  public  safety 
or  convenience,  and  if  it  is  not  a  clear  invasion  of  private 
rights  secured  by  the  constitution,  it  must  stand  as  a  regula- 
tion made  under  legislative  authority.  We  think  the  facts 
offered  to  be  proved  do  not  take  the  case  out  of  the  field  of 
regulation  by  the  legislature,  or  by  the  mayor  and  aldermen 
as  a  local  tribunal  acting  under  the  authority  of  the  legis- 
lature. If  it  appeared  that  the  ordinance  could  have  no 
rel'ition  to  the  safety  or  convenience  of  the  public  in  the  use 
of  the  streets,  the  fact  that  the  mayor  and  aldermen  declare 
the  regulation  to  be  necessary  would  not  give  it  validity. 
But  we  cannot  say  that  they  were  in  error  in  deciding  that 
the  use  of  heavily  loaded  vehicles  is  a  matter  affecting  the 
public  in  the  use  of  the  streets,  which  may  be  regulated 
under  the  statute,  nor  can  we  say  that  the  ordinance  is  any 
thing  more  than  a  regulation,  upon  the  necessity  of  *••  which 
their  decision  is  final:  Commonwealth  v.  Stodder^  2  Gush.  562; 
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48  Am.  Dec.  679;  Commonwealth  v.  Robertson,  5  Gush.  438; 
Commonufealth  v.  Fenton,  139  Mass.  195;  Commonwealth  v. 
Plaisted^  148  Mass.  375;  12  Ana.  St.  Rep.  566;  Commonwealth 
V.  Ellis,  158  Mass.  555. 

Exceptions  overruled.        

Municipal  Corporations  —  Power  to  Pass  Ordinahoks  —  Usi  of 
Strekts. — Municipal  ordinaaces  expressly  aathorized  by  special  and  defi- 
nite legislative  authority  arc  upheld,  uuless  ia  ooaflict  with  the  ooastitu* 
tioa:  P/iillips  v.  Deiwr,  19  Col.  179;  41  Ain.  St.  Rep.  230.  Municipal 
corporations  may  pass  by-laws  and  ordinances  reasonable  in  character,  and 
not  inconsistent  with  their  charter  or  the  general  principles  of  the  law  of 
the  land:  City  of  Tarkio  v.  Cook,  120  Mo.  1;  41  Am.  St.  Rep.  678,  and  note. 

The  power  to  control  public  streets  and  to  provide  for  the  proper  adjust* 
ment  of  conflicting  rights  and  interests  therein  ia  a  police  power,  the  exer- 
cise of  which  may  be  delegated  to  municipal  corporations:  People  r.  Squire, 
107  N.  Y.  593;  1  Am.  St.  Rep.  893;  St.  LmU  v.  BeU  Telephone  Co.,  96  Mo. 
623;  9  Am.  St.  Rep.  370. 


Commonwealth  v,  Davis. 

[162  Massachusetts,  Sia  ] 
OoNSTiraTioiTAL  Law— Freedom  of  Speech. — A  Municipal  Ordinanoi 
PROHiBrriNO  ANT  PERSON  VROM  Makino  ANT  PuBLio  Addbess  in  or 
npon  any  of  the  public  grounds  of  the  municipality,  except  in  accord- 
ance with  a  permit  from  the  mayor,  ia  not  anconstitational  or  invalid 
as  abridging  freedom  of  speech. 

Prosecution  against  the  defendant  for  making  a  public 
address  upon  certain  public  grounds  in  the  town  of  Boston 
commonly  known  as  the  "Common"  without  a  permit  from 
the  mayor  of  the  city.  The  section  of  the  ordinance  upon 
which  the  prosecution  was  based  declares  that  "  no  person 
shall,  in  or  upon  any  of  the  public  grounds,  make  any  pub- 
lic address,  discharge  any  cannon  or  firearm,  expose  for  sale 
any  goods,  wares,  or  merchandise,  erect  or  maintain  any 
booth,  stand,  tent,  or  apparatus  for  purposes  of  public 
amusement  or  show,  except  in  accordance  with  a  permit 
from  the  mayor."  The  defendant,  having  been  convicted, 
alleged  exceptions. 

J.  F.  Pickering  and  J.  W.  Pickering,  for  the  defendant. 

M.  J.  Sughrue,  (or  the  commonwealth. 

***  Holmes,  J.  The  only  question  raised  by  these  ex- 
ceptions which  was  not  decided  in  the  former  case  of  Com- 
monwealth V.  Davis,  140   Mass.  485,  is  one  concerning  the 
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construction  of  the  present  ordinance.  That  such  an  ordi- 
nance is  constitutional  is  implied  by  the  former  decision,  and 
does  not  appear  to  us  open  to  doubt.  To  say  that  it  is  un- 
constitutional means  that,  even  if  the  legislature  has  pur- 
ported to  authorize  it,  tlie  attempt  was  vain.  The  argument 
to  that  effect  involves  the  same  kind  of  fallacy  that  was  dealt 
with  in  McAuliffe  v.  New  Bedford,  155  Mass.  216.  It  assumes 
that  the  ordinance  is  directed  against  free  speech  generally 
(as  in  Des  Plainea  v.  Poyer,  123  111.  348;  5  Am.  St.  Rep.  524, 
the  ordinance  held  void  was  directed  against  public  picnics 
and  open-air  dances  generally),  whereas,  in  fact,  it  is  directed 
toward  the  modes  in  which  Boston  Common  may  be  used. 
There  is  no  evidence  before  us  to  show  that  the  power  of  the 
legislature  over  the  Common  is  less  than  its  power  over  any 
other  park  dedicated  to  the  use  of  the  public,  or  over  public 
streets  the  legal  title  to  which  is  in  a  city  or  town:  Lincoln  v. 
Boston,  148  Mass.  578,  580;  12  Am.  St.  Rep.  601.  As  repre- 
sentative of  the  public,  it  may  and  does  exercise  control  over 
the  use  which  the  public  may  make  of  such  places,  and  it  may 
and  does  delegate  more  or  less  of  such  control  to  the  city  or 
town  immediately  concerned.  For  the  legislature  absolutely 
or  conditionally  to  forbid  public  speaking  in  a  highway  or  pub- 
lic park  is  no  more  an  infringement  of  tlie  rights  of  a  member 
of  the  public  than  for  the  owner  of  a  private  house  to  forbid  it 
in  his  house.  When  no  proprietary  right  interferes  the  legis- 
lature may  end  the  right  of  the  public  to  enter  upon  the  pub- 
lic place  by  putting  an  end  to  the  dedication  to  public  uses. 
So  it  may  take  the  lesser  step  of  limiting  the  public  use  to 
certain  purposes:  See  Dillon  on  Municipal  Corporations,  4th 
ed,  sees.  393,  407,  651,  656,  666;  Brooklyn  Park  Commrs.  v. 
Armalrong,  45  N.  Y.  234,  243,  244;  6  Am.  Rep.  70. 

If  the  legislature  had  power  under  the  constitution  to  pass 
a  law  in  the  form  of  the  present  ordinance  there  is  no  doubt 
that  **'  it  could  authorize  the  city  of  Boston  to  pass  the 
ordinance,  and  it  is  settled  by  the  former  decision  that  it  has 
done  so.  As  matter  of  history  we  suppose  there  is  no  doubt 
that  the  town,  and  after  it  the  city,  has  always  regulated  the 
use  of  the  Common,  except  so  far  as  restrained  by  statute. 
It  is  settled  also  that  the  prohibition  in  such  an  ordinance, 
which  would  be  binding  if  absolute,  is  not  made  invalid  by 
the  fact  that  it  may  be  removed  in  a  particular  case  by  a 
license  from  a  city  officer,  or  a  less  numerous  body  than  the 
one  which  enacts  the  prohibition:    Commonwealth  v.  ElliSf 
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158  Mass.  555,  557,  and  cases  cited.  It  is  argued  that  the 
ordinance  really  is  directed  especially  against  free  preaching; 
of  the  gospel  in  public  places,  as  certain  western  ordinances 
seemingly  general  have  been  held  to  be  directed  against- 
the  Chinese.  But  we  have  no  reason  to  believe,  and  do  not 
believe,  that  this  ordinance  was  passed  for  any  otiier  than 
its  ostensible  purpose,  namely,  as  a  proper  regulation  of  tha 
use  of  public  grounds. 

It  follows  that,  as  we  said  at  the  outset,  the  only  question 
open  is  the  construction  of  the  present  ordinance.  We  are 
of  opinion  that  the  words  "  No  person  shall  ....  make  any 
public  address,"  in  the  Revised  Ordinances  of  1892,  chapter 
43,  section  66,  have  as  broad  a  meaning  as  the  words  "No 
person  shall  ....  deliver  a  sermon,  lecture,  address,  or  dis- 
course," in  the  Revised  Ordinances  of  1883,  chapter  37,  sec- 
tion 11,  under  which  Commonioenlth  v.  Davis,  140  Mass.  485» 
was  decided:  See  Rev.  Ord.  1885,  c.  42,  sec.  11.  Whether 
lecture,  political  discourse,  or  sermon,  a  speech  on  the  Com- 
mon addressed  to  all  persons  who  choose  to  draw  near  and 
listen,  is  a  public  address,  and  the  omission  of  the  superflu- 
ous words  in  the  last  revision  is  only  a  matter  of  style  and 
the  abridgment  properly  sought  for  in  codification. 

Exceptions  overruled.  

Municipal  CJorporations. — Ordinance  requiring  the  permission  of  the 
mayor  or  other  specified  city  officials  before  public  parades  could  pass 
through  the  streets  of  a  city  was  declared  void  in  State  v.  Dering,  84  VVIb. 
685;  36  Am.  St.  Bep.  948,  and  note,  with  the  cases  collected. 


BowEN  V.  Phinney. 

[162  MASSACHxmEiTS,  d93.] 

If  KCHANic*s  Lien. — Mechanics  Employed  Br  a  Contractor  to  Work  o» 
A  House  ark  Entitled  to  a  Lien  Enforceable  Against  the  Prop- 
erty, though  the  contractor,  in  violation  of  his  contract,  used  mate- 
rials of  80  poor  a  character  that  they  were  of  no  benefit,  and  the  owner 
and  his  property  were  damaged  rather  than  benefited  by  the  work  dona 
and  the  materials  furnished. 

A  Mechanic's  or  Laborer's  Lien  does  not  Depend,  in  Massachusetts^ 
upon  the  terms  of  the  contract  or  the  state  of  the  account  between  th» 
landowner  and  the  principal  contractor. 

Proceedino  to  enforce  a  mechanic's  lien.  The  defendant 
had  made  a  contract  with  one  Bierweiller  for  the  painting  of 
a  house  to  be  done  with  the  best  of  stock  and  to  be  first  class 
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in  every  respect.  The  plaintiffs  were  workmen  employed  by 
the  principal  contractor.  The  defendant  offered  to  prove  that 
because  of  the  poor  stock  used  by  the  contractor  the  painting 
was  of  no  benefit  to  him,  but  was,  on  the  other  hand,  a  dam- 
age, and  he  asked  the  trial  court  to  rule  that  the  plaintiffs 
could  not  maintain  the  action,  although  they  were  not  per- 
sonally in  fault.  The  judge  refused  to  rule  as  requested, 
and,  on  the  contrary,  held  that  the  evidence  offered  consti- 
tuted no  defense,  and  entered  judgment  in  favor  of  the  plain- 
tiffs. 

F,  S,  Hetseltine,  for  the  respondent. 

J.  L.  Powers^  for  the  petitioners. 

••'  Holmes,  J.  Our  statute  gives  an  immediate  lien  to 
one  who  has  performed  labor  in  the  repair  of  a  building  by 
the  consent  of  its  owner:  Pub.  Stats.,  c.  191,  sec.  1.  Even  if 
he  is  employed  by  a  contractor,  the  laborer's  lien  is  not  by 
way  of  subrogation,  and  does  not  depend  upon  the  terms  of 
the  contract  or  the  state  of  the  account  between  his  employer 
and  the  owner  of  the  land:  See  Parker  v.  Bell,  7  Gray,  429; 
Alwood  V.  Williams,  40  Me.  ***  409;  Laird  v.  Moonan^  32 
Minn.  358,  361;  Shenandoah  Valley  R.  R.  Co.  v.  Miller,  80 
Va.  821,  831;  Mallory  v.  La  Crosse  Abattoir  Co.,  80  Wis.  170; 
Wright  v.  Pohh,  83  Wis.  660,  563;  2  Jones  on  Liens,  2d  ed., 
sec.  1304.  There  Me  statutes  of  a  different  type  in  other 
states,  but  the  books  cited  are  enough  to  show  that  ours  is  a 
familiar  form  of  legislation.  The  provision  in  section  2  has 
nothing  to  do  with  the  case.  By  that  section,  when  the 
agreement  is  for  labor  and  materials,  a  lien  is  allowed  for 
the  labor  for  a  sum  not  greater  than  the  price  for  the  entire 
contract.  The  contract  referred  to  there,  as  also  in  Moore  v. 
Erickson,  158  Mass.  71,  73,  is  the  contract  of  the  party  claim- 
ing the  lien,  not  a  superior  contract,  and  the  purpose  of  the 
section  merely  is  to  save  a  lien  for  labor  when  the  party  has 
none  for  materials.  We  have  no  statute  limiting  the  liabil- 
ity of  the  owner  to  the  price  stipulated  in  the  contract  with 
him,  as  in  Wright  v.  Pohls,  83  Wis.  560,  Morehouse  v.  Mould- 
ing, 74  111.  322,  and  the  like.  It  follows  that  the  facts  offered 
to  be  proved  would  not  be  a  defense. 

Exceptions  overruled.        

Mechanic's  Libk— Effect  of  Orioinal  Contract  on  Sitbcontr actor.— 
A  subcoutractor  ia  chargeable  with  notice  of  the  terma  of  the  coutraot  b— 
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tween  the  originalcontractorand  the  owner,  and  is  bonnd  by  them  whether 
he  had  notice  of  them  or  not:  Bevanv.  Thackara,  143  Pa.  St  182|  24  Am. 
St.  Rep.  529,  and  note;  Benedict  v.  Hood,  134  Pa.  St.  289;  19  Am.  St.  Rep. 
698,  and  extended  note. 

A  MscHANic'a  LiKN  for  the  price  of  materials  may  be  filed  against  « 
building  though  the  materials  were  not  of  the  right  quality  for  a  specific  us* 
if  that  fact  were  not  known  to  the  seller  and  they  were  of  such  a  charao* 
ter  as  to  justify  their  use  in  the  construction  generally:  Odd  Felknot'  Hall 
r.  Maater,  24  Pa.  St.  607;  64  Am.  Deo.  676. 


MOORB  V,  CUSHINO. 
[162  MAsaACHTmnra,  5»i] 

NxaOTIABLB  InSTRITHKNTS — ACXJOMMODATION    PaPIR. — SCOCBSSIVE  InDORS* 

KR3  for  the  accommodation  of  a  third  person  are  liable  in  the  same  order 
as  indorsers  for  value,  though  each  of  them  knew  that  the  indorsement 
was  for  accommodation. 

Action  upon  a  negotiable  promissory  note  made  by  Har- 
vey H.  Pratt  in  favor  of  plaintiff,  and  indorsed  before  deliv- 
ery by  Louis  T.  Gushing,  and  after  delivery  by  plaintiff. 
The  indorsements  were  made  under  the  following  circum- 
stances: Before  the  note  was  delivered,  the  maker,  Pratt, 
requested  the  plaintiff,  Moore,  to  get  it  discounted,  and 
this  the  latter  refused  to  do  unless  there  was  a  satisfac- 
tory indorser.  Gushing  was  then  applied  to  to  indorse  the 
note,  and  expressed  his  willingness  to  do  so  for  the  accommo- 
dation of  Pratt,  and  the  indorsement  of  Gushing  was  there- 
upon made,  and  it  was  delivered  to  the  plaintiff,  Moore,  who 
thereafter  himself  indorsed  it  and  had  it  discounted,  and  the 
proceeds  were  used  for  the  benefit  of  Pratt.  The  plaintiflF 
was  subsequently  obliged  to  pay  the  note,  and  thereupon 
brought  this  action  against  the  maker  Pratt  and  the  indorser 
Gushing. 

J.  W.  Keithy  for  the  defendant  Gushing. 

J.  J.  Feely,  for  the  plaintiff. 

••*  Holmes,  J.  This  is  a  suit  upon  a  note  between  two 
persons,  who  both  became  parties  on  it  for  the  accommoda- 
tion of  the  maker.  The  defendant  Gushing  indorsed  the  note 
before  delivery;  the  plaintiff  is  the  payee,  and  indorsed  after 
the  defendant.  If  the  plaintiff  had  not  known  that  the  de- 
fendant indorsed  the  note  for  accommodation  he  would  have 
been  entitled  to  recover;   Woods  v.    Woods,  127  Mass.  141, 
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Knowledge  of  that  fact,  under  the  circumstances  stated,  does 
not  affect  his  rights.  In  the  ahsence  of  agreement  successive 
indorsers  for  the  accommodation  of  a  third  person  are  liable 
in  the  same  order  as  indorsers  for  value:  Shaw  v.  Knox,  98 
Mass.  214;  Daniell  on  Negotiable  Instruments,  3d  ed.,  sec. 
703.  The  conversation  which  took  place  between  the  parties, 
so  far  from  expressing  a  different  agreement,  gave  notice  to 
the  defendant  that  the  plaintiff  required  his  indorsement  as 
tlie  condition  of  becoming  a  party.  It  fortifies  the  presump- 
tion arising  from  the  face  of  the  paper.  The  suggestion  on 
behalf  of  the  defendarjt,  that  he  signed  also  for  the  accom- 
modation of  the  plaintifiF,  perverts,  if  it  does  not  contradict, 
the  agreed  facts.  It  was  urged  that  the  plaintiJQf  took  the 
•••  note  when  overdue.  But  his  rights  and  liabilities  were 
fixed  at  the  time  of  his  indorsement.  If  the  argument  was 
sound,  the  judgment  ought  to  have  been  for  the  defendant 
indorser  in  Woods  v.  WoodSf  127  Mass.  141. 
Judgment  affirmed.  ___^ 

Negotiable  Instrument — Accommodation  Paper — Liabilitt  of  In- 
dorsers.— This  subject  is  thoroughly  discussed  in  the  extended  note  t* 
AUoona  Second  Nat.  Bank  r.  Dunn,  31  Am.  St  Rep.  74& 
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Burnet  v.  Cranb. 

[66  New  Jersey  Law,  285.J 
Wats— Right  of  Wat  as  Defense  to  Ejectment. — The  existence  of  • 
right  of  way  over  certain  land  is  no  defense  to  au  action  of  ejectment 
by  the  owner  of  the  fee.     A  right  of  way  does  not  justify   exclusive 
possession  of  the  laud  by  the  party  to  whom  such  right  belongs. 

Ejectment  to  recover  possession  of  a  triangular  parcel  of 
land  lying  between  the  southerly  line  of  Westfield  avenue 
and  the  former  center  line  of  Golden  street,  in  tiie  city  of 
Elizabeth.  Before  the  opening  of  Westfield  avenue  and  the 
vacation  of  Golden  street  Crane  was  the  owner  of  the  land  iu 
dispute,  north  of  the  center  line  of  Golden  street,  and  Burnet 
was  the  owner  of  the  land  south  of  such  line.  Upon  the 
opening  of  Westfield  avenue  Burnet  extended  fences  so  as 
to  inclose  the  triangle  in  question,  and  tiiereby  took  exclusive 
possession  of  the  land  in  dispute.  Subsequently  the  public 
easement  in  the  land  in  Golden  street  outside  the  limits  of 
Westfield  avenue  was,  upon  its  being  vacated,  surrendered 
by  virtue  of  provisions  of  tl)e  city  charter,  and  Crane  thei» 
brought  suit  to  recover  the  land  in  dispute.  Burnet  de- 
fended on  the  ground  that  altljough  the  public  easement  in 
Crane's  land  in  Golden  street  may  have  terminated,  yet  de- 
fendant, as  abutting  owner,  had  a  private  right  of  way  tliere- 
over.  The  trial  court  ruled  that  such  defense  was  no  bar  to 
the  action,  and  entered  judgment  for  plaintifiF.  Defendant 
appealed. 

P.  H.  Gilhonly,  for  the  plaintiff  in  error. 

F.  Bergen,  for  the  defendant  in  error. 

(395) 
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*®^  The  Chancellor.  The  existence  of  the  easement 
claimed  by  the  plaintiff  in  error  will  not  justify  the  exclu- 
sive possession  which  she  has  taken  of  the  land.  Such  pos- 
session is  not  necessary  to  or  authorized  by  a  mere  right  of 
way,  and  is  inconsistent  with  the  right  of  the  defendant  in 
error,  which  the  present  action  is  brought  to  vindicate.  A 
clear  and  generally  accepted  exposition  of  the  law  here  ap- 
plicable is  found  in  the  language  of  Mr.  Justice  Bigelow,  in 
Morgan  v.  Moore,  v.  Gray,  319,  322:  *'  It  is  no  answer  to  this 
action  [action  by  writ  of  entry]  that  the  tenant  is  the  owner 
of  an  easement  in  the  demanded  premises,  and  has  there- 
fore the  right,  as  against  the  demandants,  to  use  it  forever 
as  a  passageway.  The  right  to  a  fee  and  the  right  to  an  ease- 
ment in  the  same  estate  are  rights  independent  of  each  other, 
and  may  well  subsist  together  when  vested  in  different  per- 
sons. Each  can  maintain  an  action  to  vindicate  and  estab- 
lish his  right,  the  former  to  protect  and  enforce  his  seisin  of 
the  fee,  the  latter  to  prevent  a  disturbance  of  his  easement. 
The  demandants  can  therefore  well  maintain  their  writ  of 
entry,  because,  as  the  tenant  is  in,  occupying  the  entire 
premises  and  denying  the  demandants'  seisin,  this  is  the 
appropriate  remedy  by  which  to  assert  their  title  to  the  fee. 
And  their  recovery  in  this  action  will  in  no  way  aflFect  or  im- 
pair the  rights  of  the  tenant  in  the  easement  in  the  premises." 

The  correctness  of  this  statement  was  recognized  by  Mr.  Jus- 
tice Depue,  who,  in  writing  the  opinion  of  the  supreme  court  of 
this  state  in  Hohoken  Land  etc.  Co.  v.  Mayor  etc.  of  Hoboken, 
36  N.  J.  L.  540,  said  that,  although  it  had  been  decided  by 
the  supreme  court  of  the  United  **•*  States  that  a  municipal 
corporation  may  defend  ejectment  at  the  suit  of  the  owner  of 
the  fee,  by  setting  up  the  right  of  possession  in  a  street  or 
common  under  the  rights  acquired  by  the  public  in  a  dedi- 
cation to  a  public  use,  the  rule  was  otherwise  in  case  the 
servitude  was  a  mere  private  easement.  In  Wright  v.  Carter, 
27  N.  J.  L.  76,  ejectment  was  brought  by  the  owner  of  a  fee 
in  a  highway,  among  other  things,  because  of  the  erection  of 
a  toll-house  in  the  highway  on  his  land.  The  supreme  court 
held  that  the  toll-house  was  not  a  servitude  additional  to  the 
public  easement  of  way,  but  upon  that  point  the  court  of 
errors  and  appeals,  without  opinion,  reversed  the  decision, 
the  effect  of  the  reversal  being  to  establish  the  right  of  the 
plaintiff  in  ejectment  to  recover  subject  to  the  easement  of 
way  against  the  appropriation  of  the  land  to  a  purpose  not 
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within  the  limits  of  the  easement:  Slaie  V.  Lavarack,  31 
N.  J.  L.  201;  Wuesthoffv.  Seyviour,  22  N.J.  Eq.  66;  Citizens* 
Coach  Co.  V.  Ca widen  Horse  E.  R.  Co.,  33  N.  J.  Eq.  267;  36  Am. 
Rep.  542. 

The  rule  stated  is  not  only  well  founded  in  principle,  but 
is  also  sustained  by  authority:  Uoodtitle  v.  Alker,  1  Burr. 
133;  Hancock  v,  Wentionrth,  5  Met.  446;  Jamaica  Pond  Ague' 
duct  Co.  V.  Chandler,  9  Allen,  159;  Proprietors  etc.  v.  Nashua 
etc.  R.  R.  Co.,  104  Mass.  9;  6  Am.  Rep.  181 ;  Reformed  Church  v, 
Schoolcraft,  65  N.  Y.  134;  Strong  v.  City  of  Brooklyn,  68  N.  Y, 
11;  Cooper  v.  Smith,  9  Serg.  &  R.  2G,  31;  11  Am.  Dec.  658; 
Warwick  v.  Mayo,  15  Gratt.  528,  548;  Dolling  v.  Mayor  etc.^ 
3  Rand.  563;  Sedgwick  and  Wait  on  Trial  of  Title  of  Land, 
Bee.  132,  and  note. 

The  judgment  below  will  be  affirmed. 


Private  Wats — Rights  of  Grantees. — The  owner  of  a  right  of  way 
bas  a  right  to  exclude  such  strangers  from  its  use,  and  to  restrict  such  use  of 
it  by  the  owner  of  the  servient  tenement  as  is  inconsistent  with  the  enjoy- 
ment of  such  right  of  way:  Herman  v.  Roberts,  119  N.  Y.  37;  16  Am.  St. 
Rep.  800.  See,  also,  the  extended  notes  to  Pettingill  v.  Porter,  85  Am.  Dec. 
680;  Welch  r.  Wilcox^  100  Am.  Dec.  115^  aad  Mitc/iell  v.  Seipel,  36  Am.  Rep. 
415. 


Keepers  v.  Fidelity  Title  and  Deposit  Co. 

[56  New  Jersey  Law,  802.] 

GiFfs  Causa  Mortis. — Delivery  of  the  key  to  a  locked  box  containing 
valuable  papers  and  securities  is  not  a  sufficient  delivery  to  constitute 
a  valid  gift  causa  mortis  of  the  contents  of  the  box  when  tlie  latter  is 
not  in  the  presence  or  immediate  control  of  the  donor,  but  in  another 
room,  in  a  locked  closet,  to  which  a  third  person  has  the  key,  and  does 
not  pass  into  the  actual  possession  of  the  donee  during  the  lifetime  of 
the  donor. 

Wills — Construction— Right  of  Survivor  to  Take.-  Under  a  will  direct- 
ing that  testator's  property  be  divided  equally  between  two  daughters, 
each  to  tike  upon  arriving  at  a  certain  age,  and  that,  if  either  died  be- 
fore  arriving  at  that  age,  her  chihlren  should  inherit  her  share,  but  if 
she  left  no  issue,  then  the  survivor  of  the  daughters  to  take  such  share, 
does  not  give  the  surviving  daughter  any  right  to  take  the  share  of  her 
■ister  who  has  died  without  issue  after  arriving  at  the  age  designated 
in  the  wilL 

Action  to  recover  certain  bonds  and  other  securities  which 
had  been  the  property  of  Minnie  Munn  in  her  lifetime.  The 
plaintifiF,  Lillie  Keepers,  was  the  sister  of  said  Minnie  Munn, 
and  the  latter,  while  on  her  deathbed,  and  a  few  hours  before 
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her  death,  gave  to  the  former  a  key  of  a  certain  box,  saying 
at  the  time  that  she  thereby  gave  her  sister  all  that  the  box 
contained.  At  this  time  the  box  which  the  key  fitted  was 
in  another  room  in  the  sanie  house,  and  in  a  locked  closet,  of 
which  Miss  Miinn's  mother  had  the  key.  The  ijox  contained 
the  securities  in  dispute,  and  during  Miss  Munn's  life  Lillie 
Keepers  did  not  ask  her  mother  for  the  closet  key,  nor  as- 
sume, nor  attempt  to  assume,  control  and  possession  of  the 
box  and  its  contents,  which  after  the  death  of  Miss  Munn 
were  given  to  her  administrator.  Lillie  Keepers  also  claimed 
the  securities  in  question  as  her  property  by  virtue  of  the 
following  provision  of  her  father's  will:  "  I  give  and  bequeath 
All  my  estate  to  my  two  daughters,  Lillie  and  Minnie,  to  be 
divided  between  them  equally,  share  and  share  alike,  each 
one  to  come  into  possession  of  her  respective  share  upon  ar- 
riving at  the  age  of  twenty-three  years,  and  not  before;  and, 
in  case  of  the  decease  of  said  Lillie  or  Minnie  before  they  are 
twenty-three  years  of  age,  the  children  of  said  deceased  shall 
inherit  the  parent's  share,  but,  if  there  be  no  issue,  then  the 
survivor  of  the  two  last-mentioned  sisters  shall  take  the 
other's  share;  and  upon  each  respectively  arriving  at  the  age 
of  twenty-one  years  the  interest  of  her  share  shall  be  paid  to 
her  direct."  Both  sisters  arrived  at  the  age  of  twenty-three 
years,  and  the  securities  in  dispute  had  been  transferred  to 
said  Minnie  as  part  of  her  share  under  the  will.  She  died 
unmarried  and  without  issue.  Judgment  for  defendant,  and 
plaintiff  appealed. 

R.  H.  McCarler,  for  the  plaintiff  in  error. 
J,  J,  Joyce,  for  the  defendant  in  error. 

'•*  Dixon,  J.  Tlie  first  question  for  solution  is  whether 
the  delivery  of  tlie  key  of  a  box  containing  valuable  papers 
is  sufTicient  delivery  to  constitute  a  valid  donatio  mortis  causa 
of  the  papers,  when  the  box  is  not  in  the  presence  or  imme- 
diate control  of  the  donor  and,  does  not  pass  into  the  actual 
possession  of  the  donee  during  the  lifetime  of  the  donor. 

The  leading  case  on  the  subject  of  donations  mortis  causa 
-is  Ward  v.  Turner,  2  Ves.  8r.  431  (a.  d.  1752),  where  Lord 
Chancellor  Hardwicke  laid  down  the  rule,  with  reference  to 
delivery,  which  has  ever  since  formed  the  basis  whereon  such 
gifts  are  supported.  After  showing  that  the  recognition  of 
donations  mortis  causa  by  the  common  law  was  derived  from 
'the  civil  law,  he  declared  tliat  the  civil  law  had  beea  "  re- 
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ceived  in  England,  in  respect  of  such  donations,  only  so  far 
as  attended  with  delivery,  or  what  the  civil  law  calls  tradi- 
tion"; that  "  tradition  or  delivery  is  necessary  to  make  a 
good  donation  mortis  causa."  He  further  said:  "  It  is  argued 
that,  though  some  delivery  is  necessary,  yet  delivery  of  the 
thing  is  not  necessary,  but  delivery  of  any  thing  by  way  of  a 
symbol  is  sufllicient;  but  I  cannot  agree  to  that,  nor  do  I  find 
306  j^,jy  authority  for  that  in  the  civil  law,  which  required 
delivery  in  some  gifts,  or  in  the  law  of  England,  which  re- 
quired delivery  throughout.  Where  the  civil  law  requires 
it,  they  require  actual  tradition,  delivery  over  of  the  thing. 
So  in  all  the  cases  in  this  court,  delivery  of  the  thing  given 

is  relied  on,  and  not  in  the  name  of  the  thing Yet," 

he  added,  "notwithstanding,  delivery  of  the  key  of  bulky 
goods,  where  wines,  etc.,  are,  has  been  allowed  as  delivery  of 
the  possession  because  it  is  the  way  of  coming  at  the  posses- 
sion or  to  make  use  of  the  thing." 

Although  this  doctrine  has  received  general  approval  in  the 
courts  of  England  and  of  this  country,  yet  some  divergence 
has  taken  place  respecting  the  facts  which  may  constitute 
the  delivery  required.  For  the  purpose  of  giving  effect  to  the 
difference  mentioned  by  Lord  Hardwicke  between  articles 
that  were  bulky  and  those  that  were  not  it  was  usually  stated 
in  the  earlier  cases  that  the  delivery  must  be  according  to 
the  nature  of  the  thing  given,  such  as  the  thing  was  reason- 
ably capable  of,  while  in  later  cases,  as  if  ignoring  the  ground 
of  the  distinction,  it  has  often  been  asserted  that  the  situa- 
tion as  well  as  the  nature  of  the  thing  must  be  taken  into 
consideration,  and  only  such  delivery  was  requisite  as,  under 
all  the  circumstances,  the  donor  could  conveniently  make. 
On  this  footing  it  has  in  some  instances  been  adjudged  that 
<ielivery  of  the  key  was  sufUcient  delivery  for  a  valid  dona- 
tion mortis  causa  of  money  or  documents  locked  in  a  trunk 
or  other  receptacle,  not  within  the  presence  or  immediate 
control  of  the  donor,  and  not  otherwise  transferred  to  the  pos- 
session of  the  donee:  Cooper  v.  Burr,  45  Barb.  9;  Marsh  v.  Ful- 
ler,  18  N.  H.  360;  Jones  v.  Brown,  34  N.  H.  439;  Thomas  v. 
Lewis,  89  Va.  1;  37  Am.  St.  Rep.  848;  Phipard  v.  Phipard,  8 
N.  Y.  Supp.  728;  55  Hun,  433;  Pink  v.  Church,  14  N.  Y.  Supp. 
337;  60  Hun.  580. 

That  in  this  respect  these  cases  depart  from  the  view  in- 
tended to  be  expressed  in  the  leading  case  is,  I  tliink,  mani- 
fest by   noticing   Lord   Hardwicke's  comment  on  Jones  ▼. 
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Selbj/y  Prec.  Ch.  289,  and  his  ruling  in  Smith  v.  Smith,  2 
Strange,  955. 

»•»  In  Jones  v.  Selby,  Prec.  Ch.  289,  the  donor  had  called 
his  cousin,  who  was  his  housekeeper,  and  two  of  his  serv- 
ants, and  said:  "I  give  to  my  cousin,  Mrs.  Wetherley,  this 
hair  trunk  and  all  that  is  contained  in  it,"  and  delivered  her 
the  key  thereof;  and,  on  the  strength  of  this,  Mrs.  Wetherley 
claimed  a  five  hundred  pounds  tally  as  part  of  the  contents 
of  the  trunk.  This  claim  was  allowed  by  the  master  of  the 
rolls  as  a  valid  donatio  mortis  causa,  and  would  have  been 
allowed  by  Lord  Chancellor  Cowper  on  appeal,  except  for 
lack  of  full  proof  that  the  tally  was  in  the  trunk  at  the  time, 
and  his  conclusion  that  the  gift  was  satisfied  by  a  legacy  to 
the  donee  given  in  a  will  subsequently  made  by  the  donor. 
On  tliis.  Lord  Hardwicke's  comment  was:  "  The  only  case 
wherein  such  a  symbol  seems  to  have  been  held  good  is  Jones 
V.  Selby,  Prec.  Ch.  289,  but  I  am  of  opinion  that  amounted 
to  the  same  thing  as  delivery  of  the  possession  of  the  tally, 
provided  it  was  in  the  trunk  at  the  time."  He  thus  seems 
to  state  that,  with  regard  to  the  tally,  the  key  was  but  a 
symbol,  the  delivery  of  which  he  had  just  declared  to  be 
insufficient,  but  that  the  circumstances  showed  a  delivery  of 
the  trunk,  and  consequently  of  the  tally  if  in  the  trunk. 

Smith  V.  Smith,  2  Strange,  955,  was  a  ruling  at  nisi  priuSy 
where  the  plaintiflfs  intestate,  having  lodgings  in  the  de- 
fendant's house,  had  brought  their  furniture  and  plate,  and 
had  said  that  whatever  he  brought  into  those  lodgings  he 
did  not  intend  to  take  away,  but  gave  directly  to  defendant's 
wife.  Whenever  he  went  out  of  town  he  used  to  leave  the 
key  of  his  lodgings  with  the  defendant.  He  having  died, 
probably  out  of  town  {Bimn  v.  Markham,  7  Taunt.  224),  I^ord 
Hardwicke,  then  chief  justice,  permitted  the  jury  to  find  a 
valid  gift.  This  ruling  accords  with  tlie  view  expressed  in 
the  leading  case,  upon  the  idea  that  the  things  given  were 
too  bulky  for  actual  delivery,  otherwise  than  by  leaving 
them  in  the  defendant's  house  and  giving  him  the  key  of 
the  rooms. 

The  same  distinction  is  clearly  noted  in  Hatch  v.  Atkinson, 
56  Me.  324,  96  Am.  Dec.  464,  and  other  cases. 

The  opinion  that  delivery  of  a  key  is  equivalent  to  the 
delivery  of  documents  locked  up  under  the  key  is  not  at  all 
••*  supported  by  the  views  announced  in  such  cases  as  Haw- 
kins V.  Blewitt,  2  Esp.  663,  Bunn  ▼.  Markham^  7  Taunt.  224, 
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and  Warriner  v.  Rogers,  L.  R.  16  Eq.  340,  where  the  reten- 
tion of  the  key  by  the  donor  was  deemed  to  negative  th& 
claim  of  a  gift,  for,  to  constitute  a  gift,  there  must  be,  besides 
delivery  of  the  tiling,  an  intention  to  transfer  to  tlie  donee- 
complete  dominion  over  it,  and  the  withholding  of  the  key 
proved  that  no  such  intention  existed,  notwithstanding  the- 
fact  of  delivery. 

Nor  is  that  opinion,  in  its  general  form,  fully  sustained  by 
cases  like  Debinson  v.  Emmons,  158  Mass.  592,  where  th& 
receptacle  was  in  the  immediate  presence  and  control  of  the 
parties,  in  a  room  occupied  by  the  donee  as  well  as  the  donor^ 
and  where  the  only  external  sign  of  the  exclusive  possessioi* 
of  the  receptacle  was  the  actual  possession  of  the  key.  Under 
such  circumstances  tradition  of  the  key  might  be  considered 
tantamount  to  tradition  of  the  receptacle  and  its  contents, 
without  giving  the  same  force  to  the  tradition  of  the  key, 
wlien  the  receptacle  was  away  from  the  presence  of  the  par- 
ties, and  in  the  actual  possession  of  a  third  pel*son. 

We  are  not  willing  to  approve  the  extreme  views  whicb 
have  been  adopted  in  the  cases  cited.  We  agree  with  the- 
sentiment  expressed  in  Ridden  v.  Thrall^  125  N.  Y.  572,  21 
Am.  St.  Rep.  758,  that  '*  public  policy  requires  that  the  laws 
regulating  gifts  causa  mortis  should  not  be  extended,  and  that 
the  range  of  such  gifts  should  not  be  enlarged."  When  it. 
is  remembered  that  these  gifts  come  into  question  only- 
after  death  has  closed  the  lips  of  the  donor;  that  there  is  na 
legal  limit  to  the  amount  which  may  be  disposed  of  by 
means  of  them;  that  millions  of  dollars'  worth  of  property 
are  locked  up  in  vaults  the  keys  of  which  are  carried  in  the 
owners'  pockets,  and  that,  under  the  rule  applied  in  those 
cases,  such  wealth  may  be  transferred  from  the  dying  owner 
to  his  attendant,  provided  the  latter  will  take  the  key  and 
Bwear  that  it  was  delivered  to  him  by  the  deceased  for  the 
purpose  of  giving  him  the  contents  of  the  vault,  the  danger- 
ous character  of  the  rule  becomes  conspicuous.  Around 
every  other  disposition  of  the  property  of  the  •*•  dead  the 
legislative  power  has  thrown  safeguards  against  fraud  and 
perjury.  Around  this  mode  the  requirement  of  actual 
delivery  is  the  only  substantial  protection,  and  the  courts 
should  not  weaken  it  by  permitting  the  substitution  of  con- 
venient and  easily  proven  devices. 

We  think  the  trial  justice  properly  decided  that  the  evi- 

AH.  Bt.  Rkp.,  Vou  XUV.— 2« 
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dence  would  not  warrant  the  jury  in  finding  such  a  delivery 
as  is  essential  to  a  donation  mortis  causa. 

Nor  was  there  any  error  in  his  ruling  that  the  plaintiff  had 
no  title  under  the  will  of  her  father.  That  instrument  made 
the  estate  of  each  of  his  daughters  indefeasible  upon  her 
arriving  at  the  age  of  twenty-three  years.  Only  in  case  she 
died  before  that  period  and  without  issue  was  there  a  gift 
over  to  her  surviving  sister:  Van  Houien  v.  Pennington,  8 
N.  J.  Eq.  745. 

The  judgment  should  be  affirmed. 

Oirrs  Causa  Mortis — Delivert. — la  case  of  a  gift  causa  tnorti*,  m 
delivery,  while  essential,  may  be  either  actual  or  constructive.  A  con« 
Btructive  delivery  is  always  sufficient  when  manual  delivery  is  either  im- 
practicable or  inconvenient.  Tiie  delivery  of  keys  of  a  safe  or  box  is 
sufficient  constructive  delivery  of  possession  of  the  contents  though  another 
person  has  a  duplicate  set  of  keys  thereto:  Thomas  v.  Lewis,  89  Va.  1;  'J7 
Am.  St.  Rep.  848,  and  note.  See,  also,  Joties  v.  Weakley,  99  Ala.  441;  42 
Am.  St.  Rep.  84, -and  note. 

Wills — SaRVivoRS. — Right  to  Take  as:  See  SprulU  r.  Moore,  6  Ired. 
Eq.  284;  49  Am.  Dec.  423,  and  MoukUC  t.  Curow,  7  Paige,  328;  32  Am.  Deo. 
641,  aod  note. 


Leavitt  v.  Dunn. 

[56  New  Jersey  Law,  309.] 
Liri  Insurakcb  Patablb  to  Heirs. — The  proceeds  of  a  policy  of   life 
insurance  made  payable  to  the  "  heirs"  of  an  insured  husband  go  to 
his  widow  and  children,  in  the  proportions  provided  by  the  statute  for 
the  distribution  of  the  personal  estates  of  intestate  decedents. 

/.  H.  BackeSf  fof  the  plaintiff  in  error. 
/.  S.  Aitkin,  for  the  defendant  in  error. 

■*•  Dixon,  J.  This  cause  was  tried  at  the  Mercer  circuit, 
before  Mr.  Justice  Scudder,  without  a  jury,  upon  a  statement 
of  facts  agreed  to  by  the  parties,  showing  that  under  a  policy 
of  insurance  on  the  life  of  Alexander  Dunn  five  thousand 
dollars  had,  at  his  death,  become  payable  to  his  "heirs," 
and  had  been  paid  to  his  children  with  tlie  consent  of  his 
widow,  in  pursuance  of  a  stipulation  that,  if  the  widow  was 
entitled  to  a  share  thereof,  they  would  pay  it  to  her. 

Justice  Scudder  decided  that  by  the  word  *'  heirs"  in  this 
policy  were  intended  those  who,  under  the  statute  of  distri- 
butions, were  beneficially  entitled  to  the  personal  property  of 
the  deceased,  and,  accordingly,  judgment  was  rendered  io 
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favor  of  the  widow.  The  correctness  of  this  decision  is  the 
only  question  before  this  court. 

Different  judicial  views  have  been  taken  with  regard  to 
the  meaning  of  the  word  "  heirs"  when  employed  in  private 
instruments  to  designate  those  to  whom  personal  property 
sliall  pass.  In  some  jurisdictions  it  is  read  in  its  strict 
primary  sense,  at  common  law,  as  importing  the  persons  on 
whom  the  law  casts  the  real  estate  of  one  dying  without  a 
will.  In  other  jurisdictions  it  receives  a  broader  construc- 
tion, as  denoting  those  who,  by  law,  become  beneficially  en- 
titled to  the  property  of  one  dying  intestate,  and  who  are  to 
be  ascertained  according  to  the  nature  of  the  property — under 
tiie  statute  of  descents  if  it  be  real  estate,  and  under  the 
statute  of  distributions  if  it  be  personalty.  In  still  other 
jurisdictions,  whether  it  shall  have  the  narrower  or  the 
broader  construction  is  made  to  depend  on  whether  it  is  used 
as  a  designation  *•*  of  the  persons  originally  intended,  or 
as  a  designation  of  persons  substituted  for  the  one  originally 
intended. 

In  New  Jersey  the  word  has  quite  uniformly  been  con- 
strued according  to  the  nature  of  the  property  dealt  with, 
and  without  much  regard  to  whether  it  was  used  in  desig- 
nating original  or  substituted  beneficiaries.  When  employed 
in  the  disposition  of  personal  property  it  has  been  generally 
deemed  to  indicate  the  persons  appointed  by  the  statute  to 
succeed  to  such  property:  Scudder  v.  Van  Arsdale,  13  N.  J. 
Eq.  109;  Welsh  v.  Crater,  32  N.  J.  Eq.  177;  33  N.  J.  Eq.  362; 
Hayes  v.  King,  37  N.  J.  Eq.  1;  Ward  v.  Dodd,  41  N.  J.  Eq. 
414;  Reen  v.  Wagner,  51  N.  J.  Eq.  1.  In  the  opinions  deliv- 
ered in  these  cases  the  phrase  "  next  of  kin"  is  frequently 
used  by  the  judges  as  their  synonym  for  the  word  "heirs" 
in  the  disposition  of  personal  property,  but  what  they  mean 
by  the  phrase  is  not  merely  the  nearest  kinsmen,  but  the 
distributees  under  the  statute,  including  both  the  widow  and 
those  who,  by  the  statute,  may  represent  deceased  kinsmen. 
This  appears  from  the  language  of  the  learned  chancellors 
in  the  earliest  and  the  latest  of  these  decisions,  that "  the  next 
of  kin  are  entitled  to  claim  under  such  description  [heirs]  as 
the  persons  appointed  by  law  to  succeed  to  the  personal  prop- 
erty," thus  basing  their  title,  not  on  kinship,  but  on  the 
statute.  Such  a  judicial  use  of  the  phrase  has  long  been 
practiced:  Elmsley  v.  Young,  2  Mylne  &  K.  780,  787.  In 
New  Jersey   it  may  be  accounted  for  by  the  fact  that  the 
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phrase  was  so  used  in  our  first  statute  of  distributions  (Pat. 
Laws,  sec.  20,  p.  153),  as  well  as  in  later  enactments: 
Pamph.  Laws,  1849,  p.  154;  Rev.  Lunacy  Act,  sec.  1,  p.  601. 

This  signification  of  the  word  "  heirs,"  when  there  is  no 
other  guide  to  its  meaning  than  that  it  points  out  the  per- 
sons who  are  to  receive  personal  property,  is,  we  think,  more 
likely  than  any  other  to  reach  the  actual  intention  of  the 
parties  using  it,  and  therefore  should  be  approved.  This 
rule  of  construction  is  applicable  not  only  to  wills,  but  to 
other  private  writings  as  well:  Sweet  v.  Dutton,  109  Mass. 
689;  12  Am.  Rep.  744;  and  '**  especially  to  those  which, 
like  most  policies  of  life  insurance,  appear  to  be  intended 
for  the  benefit  of  one's  widow  and  children. 

The  iudgment  of  the  circuit  court  is  affirmed. 


Insurance  Patablb  to  "  Heirs."—"  Heirs,^  "  Lawful  Heirs,**  "Heira  at 

Law,"  W/io  aje. — These  worils,  used  in  a  policy  of  life  insurrvnce,  whether 
issued  by  a  benefit  association  or  a  regular  insurance  company,  for  the 
purpose  of  designating  the  beneficiaries  entitled  to  take  thereunder,  if  un- 
explained by  tiie  context,  are  almost  universally  determined  to  mean  the 
person  or  persons  appointed  by  law  to  succeed  to  the  personal  estate  of 
the  insured  in  case  of  intestacy:  iluUenv.  Reed,  64  Conn.  240;  42  Am.  St. 
Rep.  174;  Gosling  v.  Caldwell,  1  Lea,  454;  27  Am.  Rep.  774;  Lyomt  v. 
Terex,  100  Mich.  214;  43  Am.  St.  Rep.  452;  Wilburn  v.  Wilbum,  83  Ind. 
65;  Laiowill  v.  Laimolll,  29  111.  App.  643;  Alexander  v.  Northwestern 
Masonic  Aid  Asm.,  12G  111.  558;  Northwestern  Masonic  Aid  Assn.  v.  Jones, 
154  Pa.  St.  99;  36  Am.  St.  Rep.  810.  In  construing  the  word  "heirs" 
used  in  an  insurance  certificate  issued  by  a  benefit  association  Mr.  Justice 
Battle  in  Johnson  v.  Knights  of  Honor,  53  Ark.  255  said:  "The  first  ques« 
tion  presented  for  our  consideration  is,  Who  are  meant  by  the  word  *  heirs  * 
in  the  certificate  in  controversy  ?  It  is  a  technical  word.  When  used  in 
any  legal  instrument,  and  there  is  no  context  to  explain  it,  as  in  this  case, 
it  should  be  understood  in  its  legal  and  technical  sense.  At  common  law  it 
was  used  to  designate  the  persons  to  whom  an  inheritance  in  real  estate 
was  cast  by  the  law  on  the  death  of  the  ancestor.  Originally  it  could  not 
be  used  to  designate  those  on  whom  the  goods  or  chattel  property  was  cast» 

because  the  law  cast  them  upon  no  one But,  since  the  enactment 

of  statutes  of  distribution,  it  has  often  been  used  in  gifts  aud  bequests  of 
personal  property  to  designate  the  donee  or  legatee.  As  to  its  meaning 
when  used  in  this  connection,  courts  are  not  in  harmony,  and  there  is  much 
confusion  and  conflict  in  the  decisions.  No  useful  purpose  can  be  served 
by  a  review  of  the  cases  upon  the  question  in  this  opinion.  Suffice  it 
to  say,  that  the  weight  of  authority  holds  that  the  word  'heirs,' when  used 
in  any  instrument  to  designate  the  persons  to  whom  personal  property  is 
thereby  transferred,  given,  or  bequeathed,  and  the  context  does  not  ex- 
plain it,  means  to  those  who  would,  under  the  statute  of  distributions, 
be  entitled  to  the  personal  estate  of  the  persons  of  whom  they  are 
mentioned  as  heirs  in  the  event  of  death  and  intestacy,"  in  BriUon  v. 
Supreme  Council  of  Boy al  Arcanum,  46  N.  J.  Ekj.  102;   19  Am.  St.  Rep^ 
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378.  It  was  decided  that  the  words  "  legal  heirs,"  used  in  the  by-lawi 
of  a  benefit  association,  directing  that,  in  case  a  member  makes  no  ap< 
pointment  of  a  beneficiar}',  his  benefit  shall,  on  his  death,  be  paid  to  hia 
legal  lieirs  dependent  on  him,  mean  his  next  of  kin,  and  in  case  of  his 
death  without  wife  or  children  the  benefit  fund  goes  to  his  mother,  if  she 
is  dependent  on  him.  In  this  case  the  court  said:  "  Complainant's  case 
falls  directly  within  both  the  terms  of  the  contract  on  which  her  action  is 
founded,  and  tiie  purpose  of  the  statue  from  which  the  defendant  derives 
its  corporate  life  and  power.  She  is  one  of  the  next  of  kin  of  the  deceased 
member  of  the  defendant  corporation.  She  is  also  his  heir  by  force  of  our 
statute  regulating  descents,  but  not  according  to  the  canons  of  the  com- 
mon law.  But  the  phrase  'legal  heirs*  as  used  in  defendant's  by-laws, 
directing  that  in  case  a  member  shall  have  made  no  disposition  of  the  bene- 
fit payable  at  his  death,  his  benefit  shall,  on  his  death,  be  paid  to  his  legal 
heirs  dependent  on  him,  is  obviously  used  as  the  equivalent  of  next  of 
kiu,  or  perhaps  in  a  still  broader  sense,  meaning  dependents  as  well  as 
next  of  kiu.  That  it  is  used  in  a  sense  broader  than  that  which  its  words, 
understood  in  a  technical  sense,  import,  is  placed  beyond  doubt  when  it 
is  remembered  that  the  fund  from  which  the  benefit  is  payable  was  estab- 
lislied  for  the  benefit  of  the  widows  and  orphans  of  deceased  members  and 
persons  dependent  on  deceased  members.  If,  in  this  case,  the  deceased 
member  had  left  no  person  who  would  have  been  entitled  to  succeed  to  his 
land  as  heir,  but  had  left  a  widow,  I  do  not  think  it  could  liave  been  suc- 
cessfully contended  that  that  part  of  the  benefit  fund  payable  at  his 
death  had  lapsed  because  his  widow  was  not  his  heir,  and  could  not  there- 
fore take  it.  It  would  be  impossible  for  any  court  so  to  adjudge  without 
first  declaring,  as  matter  of  law,  that  it  was  within  the  power  of  a  corpora- 
tion, organized  to  establish  a  fund  for  the  benefit  of  the  widows  of  its 
deceased  members,  so  to  frame  its  by-laws  as  to  cut  off  the  rights  of  the 
very  class  of  persons  for  whose  benefit  it  was  organized,  and  thus  defeat 
the  fundamental  object  of  its  organization.  The  complainant  was  not  only 
one  of  the  next  of  kin  of  a  deceased  member  but  his  dependent.  She  was 
the  only  person  who  was  dependent  on  him  at  the  time  of  his  death.  He 
left  neither  widow  nor  chiM,  and  the  only  dependent  on  him  at  the  time  of 
his  death,  or  to  whose  support  he  contributed  during  his  life,  was  the 
complainant.  The  complainant's  right,  therefore,  to  the  fund  for  which  she 
sues  is,  in  my  judgment,  clear." 

Bishop  V.  Grand  Loihje  of  the  Empire  Order  of  Mutual  Aid,  112  N.  Y. 
627,  is  another  case  involving  the  principle  that  life  insurance,  payable  to 
heirs,  must  be  paid  to  those  who,  as  heirs  of  the  insured,  are  entitled  to 
take  under  the  statutes  of  distributions.  In  that  case  the  object  of  a  bene- 
fit association,  as  stated  in  its  charter,  was  to  create  a  beneficiary  fund,  to 
be  set  apart  and  paid  over  to  the  families,  heirs,  or  legal  representatives  of 
members,  or  to  such  person  or  persons  as  a  member  might  direct.  A  mem- 
ber of  this  association  died  without  having  taken  out  a  certificate  of  insur- 
ance, and  without  naming  a  beneficiary,  and  the  court,  in  holding  that  the 
widow  of  such  deceased  member  had  such  interest  as  heir  and  administra- 
trix as  to  entitle  her  to  maintain  an  action  to  recover  the  insurance,  said: 
"It  is  plain  that  the  parties  who  were  to  receive  this  insurance  were,  by 
the  very  terms  of  the  act  of  incorporation,  and  of  the  coustitution  of  the 
defendant,  to  be  the  families,  heirs,  or  legal  representatives  of  deceased  or 
disabled  members,  or  such  other  person  as  the  deceased  member  might, 
while  living,  have  directed;  and  we  think  that,  in  case  no  such  directioa 
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was  given,  snoh  payment  was  iatendcd  to  be  made  to  the  family,  heirs,  or 
legal  representatives  of  a  deceased  member.  It  is  true  the  act  and  con- 
stitution fail  to  state  which  it  shall  be  in  case  no  direction  is  given, 
whether  it  shall  be  the  family,  the  heirs,  or  legal  representatives;  but  we 
think  this  expreasion  should  be  construed  with  reference  to  the  general 
purpose  of  the  corporation,  and,  having  such  pur[)ose  in  view,  we  think  it 
was  really  meant  that  it  should  be  held  to  include  those  who  would  take 
such  property  in  case  of  intestacy." 

In  Mic/iigan  Mutual  Benefit  Assn.  r.  Rol/e,  76  Mich.  146,  the  object  of  the 
as^sooiatiou  was  stated  to  be  "to  secure  to  the  families  or  heirs  of  any  mem- 
ber,  upon  his  death,  a  certain  sum  of  money";  and  it  was  decided  that  it 
could  not  have  been  the  intent  of  the  charter  to  secure  such  money  to  the 
heirs  of  a  beneficiary  who  was  not  a  member;  hence,  if  a  certificate  of 
insurance,  issued  to  a  husband  as  a  member,  provided  for  payment  to 
"Lorey  E.  Lyon,  wife,  heirs,  administrators,  or  assigns,"  it  could  not  be 
successfully  contended,  the  wife  having  died  before  the  husband,  that  her 
heirs  were  the  beneficiaries  under  the  certificate,  the  parties  having  no 
children;  and  it  was  decided  that  in  such  case  the  heirs  of  the  husband, 
and  not  those  of  the  wife,  would  take  the  insurance.  In  Union  Benevolent 
Mutual  Aid  Hoc  v.  Miller,  107  Pa.  St.  162,  a  member  of  such  society  desig* 
nated  as  his  beneficiaries  and  entitled  to  liis  insurance  "his  wife,  her  heirs, 
or  assigns."  The  wife  died  intestate  during  the  member's  lifetime,  leaving 
five  children,  and  it  was  determined,  upon  the  death  of  the  member,  that 
his  estate  was  entitled  to  one-sixth,  or,  in  other  words,  to  share  equally 
with  the  five  children  in  the  proceeds  of  tlie  policy  of  insurance.  In  SiU 
vera  v.  Midiigan  Mutual  Benefit  Assn.,  94  Mich.  39,  it  was  decided  that, 
nnder  a  certificate  of  insurance  issued  by  a  mutual  benefit  association,  by 
which  the  association  agrees  to  pay  the  insurance  to  the  wife,  heirs,  admin> 
istrator,  or  assigns  of  the  member,  the  insurance  is  payable  to  his  surviving 
brothers  and  sisters,  and  the  children  of  a  deceased  brother  in  case  his  wife 
and  children,  father,  and  mother  do  not  survive  him.  In  this  case  the 
court  said:  "Where  a  member  of  a  mutual  benefit  society  has  designated 
his  legal  heirs  as  his  beneficiaries  the  presumption  would  clearly  be  that 
he  intended  those  to  whom  the  law  would  give  his  property,  he  dying 
intestate;  and  hence  it  is  the  actual  capacity  of  inheritance  at  the  time  of 
the  death  of  the  owner  of  the  property  that  determines  who  is  an  heir  of  a 
decedent." 

Riijhls  of  Children  and  Widow.  —It  is  universally  conceded  that  when  life 
insurance  is  made  payable  to  "heirs,"  the  children  of  the  insured  are  enti* 
tied  to  share  in  the  fund  as  his  heirs;  but,  as  to  the  right  of  his  widow  to 
share  with  the  children  in  the  distribution  of  the  fund,  there  is  some  diffi- 
culty,  and  this  right  must  necessarily  depend  upon  the  provisions  of  the 
statute  of  distributions,  which  govern  the  distribution  of  the  fund  in  case 
the  insured  dies  intestate.  In  the  greater  portion  of  the  states  the  wife  is, 
by  statute,  included  among  the  heirs  of  her  husband  dying  intestate;  and, 
where  this  is  the  case,  and  he  holds  life  insurance  payable  to  his  "heirs," 
his  wife  is  entitled  to  sliare  equally  with  his  children  in  the  distribution  of 
the  fund:  Wil'mrn  v.  Wilburn,  83  Iiid.  55;  Mullen  v.  Reed,  64  Conn.  240; 
42  Am.  St.  Rep.  174;  Lyons  v.  Yerex,  100  Mich.  214;  43  Am.  St.  Rep. 
452;  OosUng  v.  Caldwell,  1  Lea,  454;  27  Am.  Rep.  774.  In  Wilburn  v. 
Wilburn,  83  Ind.  55,  it  was  decided  that  when  the  holder  of  a  policy 
of  life  insurance,  payable  to  his  legal  heirs,  dies,  leaving  his  third  wife 
his  widow,  and  children  by  each  wife  surviving,  such  widow,  as  his  heir. 
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Is  entitled  to  share  equally  with  all  of  hia  children  In  the  distribution 
of  the  insurance  money.  In  Lyons  v.  Terex,  100  Mich,  214,  43  Am. 
St.  Rep.  452,  the  court  said:  *'  Under  our  statute  the  widow  takes  a 
•hare  cf  the  persional  property  of  her  husband  as  distributee,  and  not  aa 
dowress,  ami  is  au  heir  as  to  such  property."  After  cousideriug  the  use  of  the 
word  "  heirs"  in  its  technical  sense,  the  court  again  said:  "In  the  present  caso 
we  are  not  considering  the  use  of  the  word  in  a  will,  but  in  a  contract  of  insnr- 
ance  in  which  the  insured  has  used  the  word  to  designate  the  beneficiaries.  In 
determining  the  signification  of  words  used  in  any  case  we  are  to  consider 
all  the  surrounding  circumstances.  The  original  purpose  of  such  contracts 
on  the  part  of  tiie  insured  is  to  make  provision  for  dependents.  It  ia 
most  probable  that  the  insured  was  actuated  by  the  motive  which  ordina- 
rily prompts  men  to  take  out  insurance.  The  common  acceptation  of  th« 
term  'heir'  lias  already  been  referred  to.  The  statute  makes  the  widow 
au  heir  aa  to  personal  property,  and  the  wife  is  within  the  class  of  persona 
protected,  and  sought  to  be  protected,  by  this  class  of  insurance."  In  Kaiser 
V.  Kaiser,  13  Daly,  522,  and  in  Qanch  v.  St.  Louis  Mutual  Life  Ins.  Co.,  88  IlL 
251,  30  Am.  Rep.  554,  it  was  held  that  the  words  "legal  heirs,"  used  in  a 
certificate  of  membership  in  a  mutual  insurance  association,  include  the 
widow  of  the  member;  while  in  Orisioold  v.  Saioyer,  125  N.  Y.  411,  it  was 
decided  that  the  term  "legal  representatives,"  as  used  in  a  life  insurance 
policy,  includes  the  widow. 

The  words  "heirs"  or  "heirs  at  law"  in  a  policy  of  life  insurance,  used 
to  designate  the  beneficiaries,  unexplained  by  the  context,  means  the  per- 
sons  appointed  by  law  to  succeed  to  the  estate  of  the  assured  in  case  of 
intestacy,  and,  if  a  member  of  a  benefit  insurance  association  dies  intestate 
without  issue,  the  fund  goes  to  his  widow,  if  any,  to  the  exclusion  of  his 
next  of  kin,  or  father,  mother,  brother,  or  sisters:  Alexanders.  Northtceatern 
Masonic  Aid  Assn.,  126  111.  558;  Kentucky  Masonic  Mutual  Life  Ins.  Co.  r. 
Miller,  13  Bush,  489;  Kaiser  v.  Kaiser,  13  Daly,  522.  In  Lnwwill  v.  Lata- 
will,  29  111.  App.  G43-648,  the  court  said  that  "the  contract  of  the  assured 
was  that  the  sum  for  which  he  was  insured  was  to  be  paid  to  his  legal  heirs, 
and  it  being  ro  provided,  the  persons  to  take  and  the  proportions  taken 
must  be  determined  by  the  statute  as  in  case  of  an  intestate  estate.  There 
beina  no  children  or  descendants  of  a  child,  the  widow,  under  the  statute 
would  take  the  whole  of  the  personal  estate  in  case  of  au  intestate  estate, 
and  we  hold  that  by  the  contract  in  this  policy  the  amouut  insured  was  to 
be  paid  to  his  legal  heir^,  and  that  the  widow  was  the  legal  heir  to  whom 
the  amount  insured  was  payable  under  the  policy."  A  husband  who  takes 
out  a  policy  of  insurance  on  his  life,  payable  after  his  death  to  his  legal 
heirs,  cannot  make  a  valid  assignment  of  the  policy  to  third  persons,  but 
the  insurance  money  on  his  death  goes  to  his  widow  and  children,  who  are 
the  distributees  of  his  estate  under  the  statute  of  distributions:  Oosling  v. 
Caldwell,  1  Lea,  454;  27  Am.  Rep.  774.  And,  if  the  husband  has  in- 
aured  his  life  in  a  mutual  benefit  association  for  the  benefit  of  his 
heirs,  he  cannot,  by  afterward  devising  the  fund  to  his  widow,  pre- 
vent the  remainder  of  his  legal  heirs  from  recovering  their  .share  of  the 
fund:  Weisert  v.  Muehl,  81  Ky.  336.  Tlie  principle  which  underlies  this 
doctrine  is,  tliat  when  the  policy  issues  the  rights  of  the  beneficiaries 
named  therein  become  vested,  and  cannot  be  divested  without  their  con- 
aeut:  Gosling  v.  Caldwell,  1  Lea,  454-456;  27  Am.  Rep.  774;  Weisert 
V.  Muehl,  81  Ky.  336.  In  Addison  v.  New  England  etc.  Assn.,  144  Mass. 
591,  the  charter  of  a  benefit  insurance  association  limited  the  persons  to  be 
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designated  by  a  member  as  his  beneficiaries  to  his  widow,  orphans,  and 
<1ependents.  The  association's  by-laws  provided  that,  if  the  member  made 
no  designation,  his  insurance  should  be  paid  to  his  widow,  or,  if  he  left  no 
widow,  to  a  trustee  of  his  minor  children.  A  member  who  had  a  wife  and 
two  minor  children,  to  the  question  in  his  application  for  membership, 
*'To  whom  will  you  have  your  death  loss  paid"?  answered,  "To  my 
heirs,"  and  to  the  question,  "  State  relationship  to  you,  if  any,  of  the  per- 
«on  or  persons  to  whom  payable,"  answered  "Wife  and  daughters."  His 
wife  and  one  daughter  survived  him,  and  it  was  decided  in  a  contest  between 
them  for  the  fund  that,  whether  the  designation  of  a  beneficiary  was  valid 
•or  not,  the  widow  was  entitled  to  the  whole  fund  to  tlie  entire  exclusion  of 
the  minor  daughter.  In  all  of  the  states  where  a  widow  is  entitled  to  take 
under  the  statute  of  distributions  she  is  deemed  to  be  an  heir  of  her  de. 
ceased  husband  as  to  his  personal  estate,  and  therefore  entitled  to  share  in 
his  life  insurance,  made  payable  to  his  "  heirs"  in  case  be  des  intestate. 
But  in  those  states  where  by  statute  the  wife  is  excluded  as  an  heir  to  her 
■liusband's  personalty  as  to  which  he  dies  intestate,  she  is  not  entitled  to 
«hare  in  his  life  insurance  made  payable  to  his  heirs  by  the  terms  of  the 
insurance  policy  or  cerliHcate  of  membership  in  an  insurance  association. 
This  role  was  applied  in  Weiaert  v.  Muehl,  81  Ky.  336,  where  the  fund  aris* 
ing  from  a  policy  of  insurance  taken  out  by  a  husband  in  favor  of  his  "  heirs" 
-was  held  to  descend  to  his  mother,  brother,  and  sisters,  to  the  exclusion  of 
■bis  widow,  he  having  died  without  father  or  children  livin;^.  In  Arkansas 
the  statute  (Mansfield's  Digest,  sec.  2522)  provides  that:  "  When  any  per» 
son  shall  die,  having  title  to  any  real  estate  of  inheritance,  or  personal 
estate  not  disposed  of,  or  otlierwise  limited  by  marriage  settlement,  and 
«haU  be  intestate  as  to  such  estate,  it  shall  descend  and  be  distributed,  in 
parcenary,  to  his  kindred,  male  and  female,  subject  to  the  payment  of  his 
•debts  and  widow's  dower  as  follows:  I.  To  children  or  their  descendants  in 
•equal  parts;  2.  If  there  be  no  children,  then  to  the  father,  then  to  the 
mother;  if  no  mother,  then  to  the  brothers  and  sisters  or  their  descendants 
in  equal  parts."  Another  statute  (Mansfield's  Digest,  sec.  2592)  provides 
■that  the  widow  of  a  husband  dying  without  children  shall  be  endowed  of  one- 
lialf  of  his  realty,  and  one-half  of  his  personalty.  Under  this  statute  she 
takes  such  personal  estate  as  dower,  and  not  as  a  distributive  sliare  as  heir. 
TTliese  statutes  virtually  declare  that  a  widow  does  not  take  any  of  the  real  or 
personal  estate  of  her  husband  as  his  heir,  except  when  he  dies  childless  and 
without  leaving  surviving  liim  any  of  the  kindred  mentioned  in  section  2522 
of  Mansfield's  Digest.  It  has  been  decided  under  these  statutes  that  when 
insurance  is  made  payable  to  the  "heirs"  of  the  insured,  who  dies  child- 
less and  intestate,  his  surviving  widow  is  not  entitled  to  take  the  insurance 
las  his  heir,  unless  there  is  no  material  or  paternal  kindred  capable  of  in- 
Meriting:  Johnson  v.  KniijhU  of  Honor,  53  Ark.  255.  Under  similar  statutes 
it  has  been  decided  that  the  husband,  after  designating  his  "heirs"  as  the 
^beneficiaries  of  his  life  insurance,  cannot,  by  will  devising  the  fund  to  his 
widow,  prevent  his  statutory  heirs  from  recovering  it:  Weisert  v.  Muehl,  81 
Ky.  336.  Under  somewhat  similar  statutes,  in  Illinois,  it  has  been  deter- 
tniiied  that  the  words  "legal  heirs"  of  a  person  as  beneficiaries  in  a  policy 
of  insurance  mean  those  to  whom  the  law  would  give  his  property,  real 
and  personcil,  if  he  should  die  intestate,  and  that  a  policy  of  life  insurance, 
payable  to  the  "  legal  heirs"  of  the  insured,  leaving  children  surviving  him, 
is  pa}  able  to  them  to  the  exclusion  of  his  widow,  who  is  not  included  in  the 
tvorils  "legal  heirs":  Qauch  v.  St.  Louis  Mutual  L\fe  Ins.  Co.,  88  111.  251;  80 
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Am.  Rep.  554.  The  same  ruling  prevailed  ander  similar  statutes  in  PfulUj» 
T.  Carpenter,  79  Iowa,  600.  In  this  caae  the  certificate  of  insurance  WM 
payable  to  the  member's  "legal  heirs."  He  left  a  wife  and  child  surviv. 
iag  him,  and  it  was  held  that  the  fund  went  to  the  child  alone,  since 
that  provision  of  the  law  of  descent  which  provided  that,  "if  the  intestate 
leave  no  issue,  the  one-half  of  bis  estate  shall  go  to  his  parents,  and  the 
other  half  to  his  wife,"  was  the  only  instance  when  the  rights  given  to  the 
widow  under  the  statutes  of  Iowa  partook  of  the  nature  of  heirship. 
The  court,  in  deciding  the  caae,  said:  "If  the  term  'legal  heirs' was  used 
in  its  technical  sense,  then  she  is  not  such  because  of  the  issue  surviving, 
if  in  the  commonly  accepted  sense;  then  she  is  not  a  legal  heir.  The  dia- 
tinction  between  the  word  '  widow '  and  the  word  'heir '  is  marked  in  com- 
mon parlance.  No  one  having  children  speaks  of  his  wife  in  contemplation 
of  her  survivorship  as  his  heir;  but  it  is  believed  it  is  universal  that  she  is 
referred  to  as  widow,  and  the  children  as  heirs.  While,  technically,  and  in 
the  single  instance  stated,  a  widow  may  become  the  legal  heir  of  her  de- 
ceased husband,  our  conclusion  is,  under  the  facts  of  the  case,  that  whether 
used  in  their  technical  or  genuine  sense  the  words  'legal  heirs'  were  not 
intended,  and  should  not  be  construed  to  include  the  widow. 

A  Divorced  Wife  of  a  member  of  a  benefit  insurance  association,  or  of  a 
man  insured  in  an  ordinary  insurance  company,  whose  insurance  is  made 
payable  to  his  heirs,  is  not  entitled  to  a  share  in  the  distribution  of  the  fund 
after  his  death,  whether  he  leaves  a  wife  or  children  or  other  heirs  surviv- 
ing him  or  not":  Tyler  v.  Odd  Fellows'  Mutual  Relief  Assn.,  145  Mass.  134; 
Hchonfield  v.  Turner,  lb  Tex.  324. 

Insurance  no  Part  of  Estate  of  Assured. — Under  a  certificate  of  member- 
ship in  a  benefit  society  which  provides  that  the  devisees,  or,  iu  case  of  no 
will,  the  heirs  of  the  member,  upon  his  death  are  to  receive  a  designated 
sum,  the  member  has  no  property  in  the  fund  during  his  life.  He  has  only 
a  power  of  appointment  by  will.  In  case  of  his  death  without  the  exercise 
of  such  power,  except  to  name  his  executor,  neither  the  latter  nor  the  cred- 
itors of  the  deceased  can  acquire  any  interest  in  the  benefit  fund.  It  must 
be  distributed  to  the  heirs  under  the  intestate  law:  Northwestern  Masonic 
Aid  Assn.  v.  Jones,  154  Pa.  St.  99;  35  Am.  St.  Rep.  810;  iMasonic  Mutual 
Assn.  v.  Jones,  154  Pa.  St.  107;  Rollins  v.  McHntlon,  16  Col.  203;  25  Am.  St. 
Rep.  260;  note  to  Bankers'  etc.  Assn.  v.  IStajyp,  19  Am.  St.Jlle|).  789.  Money 
due  upon  the  certificate  of  a  member  of  a  benefit  association  at  the  time  of 
his  death  forms  no  part  of  his  estate,  but  belongs  to  his  "  legal  heirs  "  named 
as  beneficiaries:  Mullen  v.  Reed,  64  Conn.  240;  42  Am.  St.  Rep.  174;  Mul- 
Una  v.  Thompson,  51  Tex.  7;  liishopv.  Grand  Lodge  of  Mutual  Aid,  112  N.  Y. 
627;  Kentucky  Masonic  Mutual  Lfe  Ins.  Co.  v.  Miller,  13  Bush,  489;  OosUng 
V.  Caldwell,  1  Lea,  454;  27  Am.  Rep.  774.  In  Wilburn  v.  Wilburn,  83  Ind. 
56,  the  court  said:  "  Policies  of  insurance  payable  to  designated  beneficiaries 
are  not  the  property  of  the  decedent  within  the  meaning  of  the  statutes 
of  di.stribution.  The  beneficiaries  have  the  exclusive  right  to  the  money 
realized;  the  executor  or  administrator  is  not  entitled  to  it,  and  it  cannot 
therefore  be  regarded  as  property  of  a  decedent  subject  to  distribution  un- 
der the  statute.  In  trntli,  the  policy  is  not  the  property  of  the  insured  in 
any  sense,  but  is  the  property  of  the  beneficiary  from  the  day  of  its  issue, 
for  from  that  time  he  has  the  whole  beneficial  interest." 

In  this  cuae  the  insuiauce  was  payable  to  the  "legal  heirs"  of  the  in* 
Bured.  If  necessarily  results  from  the  reasoning  in  these  cases  that  the 
creditors  of  the  deceased  have  no  claim  on  insurance  on  his  life  made  pay- 
abU  to  his  heirs. 
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Campbell    Printing  Press  and  Mancfaoturino 
compant  v.  eookaway  publishing  companz. 

[66  New  Jersey  Law,  676.] 
Conditional  Sales — Right  to  Rbplkvin  Goods. — Under  a  contract  for 
the  sale  of  goods  providing  that  the  purchaser  shall  give  notes  for  the 
purchase  price,  the  title  to  remain  in  the  seller  until  a  mortgage  is 
given  to  secure  such  notes  or  the  price  is  paid,  the  title  to  the  goods  re« 
mains  in  the  seller,  and,  if  no  rights  of  innocent  third  parties  intervene, 
he  may,  upon  the  failure  of  the  purchaser  to  give  such  mortgage, 
recover  judgment  on  the  notes  and  subsequently  recover  the  goods  by 
replevin. 

R.  W.  Parker,  for  tlie  plaintifif  in  error. 

•'*  Van  Syckel,  J.  The  Campbell  company  sold  to  the 
Rockaway  company  a  printing-press.  The  contract  of  sale, 
which  is  in  writing,  provides  that  in  thirty  days  after  the  re- 
ceipt of  the  bill  of  lading  the  vendee  shall  pay  twenty-five 
dollars  in  cash,  and  give  its  notes  for  the  balance  of  the 
purchase  price;  that  the  purchaser  shall  insure  the  press  and 
deposit  the  policy  with  the  vendor.  It  was  further  agreed 
as  follows: 

*'*  *'  It  is  also  agreed  that  the  deferred  payments  above 
mentioned  shall  be  secured  by  first  mortgage  on  the  property 
herein  contracted  to  be  sold.  It  is  further  agreed  that  the 
title  to  the  said  property  shall  remain  in  the  seller  until  such 
mortgage  be  given,  or  until  the  purchase  price,  with  interest, 
has  been  fully  paid;  and,  in  case  of  any  default  in  any  of  the 
terms  of  this  contract,  the  seller  shall  have  the  right  to  take 
immediate  possession  of  said  property. 

"  Upon  the  execution  and  delivery  of  the  aforesaid  mort- 
gage, or  the  payment  of  the  purchase  price  in  cash,  the 
Campbell  Printing  Press  and  Manufacturing  Company  agree 
to  execute  and  deliver  a  good  and  sufficient  bill  of  sale  of  the 
above-described  property." 

The  press  was  delivered  to  the  Rockaway  company,  and 
notes  given  for  the  purchase  price  to  the  vendor,  but  the 
mortgage  to  secure  the  notes  was  not  given. 

When  the  notes  matured  the  vendor  brought  suit  upon 
them  and  recovered  judgment,  and  afterward  brought  an 
action  of  replevin  to  reclaim  the  printing-press. 

The  trial  court  held  that  the  institution  of  the  suit  by  the 
vendor  for  the  purchase  price  was  an  election  of  his  remedy^ 
and  necessarily  a  waiver  of  his  right  to  retake  the  property. 
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Error  is  assigned  upon  this  ruling  of  the  trial  judge,  which 
was  based  upon  the  case  of  Heller  v.  Elliott,  44  N.  J.  L.  467» 
and  45  N.  J.  L.  564. 

In  that  case  the  property  was  sold  for  cash,  on  condition 
that  the  vendee  should  pay  for  it  on  delivery.  After  the 
delivery  of  the  goods  by  the  vendor  to  the  vendee,  and  after 
the  vendee  sold  the  same  goods  to  one  of  the  defendunts,  the 
vendor  caused  an  attachment  to  be  issued  against  the  prop- 
erty of  the  vendee  for  the  price  of  the  goods,  and  caused  them 
to  be  levied  on  under  that  writ.  After  this  proceeding  the 
vendor  claimed  that  he  was  still  the  owner  of  the  goods,  and 
brought  an  action  of  trover  for  them. 

The  supreme  court,  in  a  judgment  subsequently  affirmed 
by  this  court,  held  that  the  issuing  and  service  of  the  attach- 
ment ®*®  was  an  affirmance  of  the  sale  and  a  waiver  of  the 
condition  of  payment  before  vesting  of  the  title. 

This  case,  we  think,  was  correctly  decided,  because  the 
levying  on  the  property  by  the  vendor  under  the  attachment 
as  the  property  of  his  vendee  was  necessarily  a  recognition 
of  the  fact  that  the  property  did  not  remain  in  himself,  but 
had  passed  to  the  purchaser  from  him. 

The  case  of  Leatherbury  v.  Connor^  54  N.  J.  L.  172,  33  Am. 
St.  Rep.  672,  also  differs  from  the  principal  case.  There  the 
property  was  sold  March  7,  1889,  to  be  paid  for  by  a  three 
months'  note,  to  be  secured  by  a  chattel  mortgage,  which  the 
purchaser  promised  to  execute  on  the  following  Monday. 
The  property  was  delivered,  but  the  mortgage  was  not  exe- 
cuted. Various  excuses  for  its  nonexecution  were  given,  until 
the  vendee  became  insolvent  more  than  a  month  afterward, 
A  receiver  was  appointed  for  the  insolvent  vendee,  who,  in 
May,  1889,  sold  the  property  to  a  third  person. 

The  vendor  thereafter,  by  suit,  sought  to  reclaim  the  prop- 
erty from  the  receiver's  vendee. 

This  court  denied  the  right  of  the  original  vendor  to  set  up 
title  to  the  property,  on  the  ground  that  he  was  bound  to  pur- 
sue his  right  to  the  possession  of  the  goods  with  reasonable 
diligence  before  a  purchaser  in  good  faith  acquired  them,  and 
that  by  his  conduct  he  had  acquiesced  in  the  possession  of 
the  chattels  by  the  insolvent  vendee  as  his  property  to  such 
an  extent  as  to  protect  the  buyer  at  the  receiver's  sale. 

In  the  case  in  hand  no  question  is  presented  as  to  the  rights 
of  innocent  third  parties.     Tlie  rights  of  these  litigants  must 
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be  adjudged  according  to  the  terms  of  the  contract  into  which 
they  have  entered. 

Such  contracts  as  that  in  Leatherbury  v.  Connor,  54  N.  J.  L. 
172,  33  Am,  St.  Rep.  672,  do  not  contemplate  an  absolute 
fiale.  The  cases  cited  in  the  report  of  that  decision  show 
tliat  it  is  well  settled  that  delivery  of  the  goods  to  the  vendee 
does  not  make  the  sale  absolute:  Marvin  Safe  Co.  v.  Norton^ 
48  N.  J.  L.  410;  57  Am.  Rep.  566. 

The  contract  in  this  case  expressly  provides  that  the  title 
shall  remain  in  the  seller  until  the  mortgage  is  given  or  the 
*"'•  purchase  price  paid,  and  that,  when  the  mortgage  is  given 
or  the  purchase  price  is  paid,  the  seller  shall  execute  and 
deliver  a  bill  of  sale  to  the  buyer. 

If  the  vendee  desired  to  acquire  title  absolute  he  was  bound 
to  execute  his  part  of  the  engagement;  until  then  the  vendor 
retained  title.  No  right  of  third  parties  intervened  to  affect 
the  transaction. 

The  taking  of  promissory  notes  by  a  materialman  does  not 
affect  his  right  to  file  a  mechanic's  lien:  SUngerland  v.  Linds' 
ley,  1  N.  J.  Law  Journal,  115;  France  v.  Netherwood  Hotel  Co., 
2  N.  J.  Law  Journal,  90. 

The  plaintiff  in  error  had  a  right  to  the  vendee's  notes  by 
the  express  terms  of  the  contract,  and  the  right  to  enforce  the 
payment  of  the  notes  by  any  legal  proceeding,  without  sur- 
rendering the  further  right  to  a  mortgage  which  the  agree- 
ment gave  to  the  mortgagee  or  to  payment  before  the  title 
passed.  Such  was  the  undertaking  of  the  parties,  and  the 
contract  must  be  enforced  as  it  was  made. 

The  judgment  below  must  be  reversed. 


Replevin — When  Lies. — Replevin  lies  in  Pennsylvania  wherever  one 
claims  goods  in  possession  of  anotlier  without  regard  to  the  mautier  in  which 
the  possession  was  obtained:  Ilerdic  v.  Young,  55  Pa.  St,  176;  93  Am.  Dec, 
739,  and  note.  Replevin  lies  for  goods  wrongfully  detained  by  a  fraudulent 
purchaser:  Root  r.  French,  13  Wend.  670;  28  Am.  Dec.  482,  and  note. 


March,  1894.]    Merchants'  Ins.  Co.  t>.  Gibbs.  413 


Merchants'  Insurance  Company  v,  Gibbs. 

[56  New  Jkbskt  Law,  679.] 

Iksurahcc — Waiver  or  Proofs  of  Loss.— A  demand  by  an  insurer  for 
additional  proofs  of  loss  is  a  waiver  of  the  objection  that  proofs  of  loss 
were  not  furnished  within  the  time  limited  by  the  policy. 

IirsuRAMCK — Proofs  of  Loss. — Notary's  Certificate  of  loss  in  good  faith 
required  by  an  insurance  policy  to  be  furnished  by  the  insured  is  not 
part  of,  and  need  not  be  furnished  with,  or  annexed  to,  the  proof  of 
loss.  A  demand  for  such  certificate  by  the  insurer  is  not  a  demand  for 
amended  proofs  of  loss,  and  does  not  afifect  conditions  in  the  policy  as 
to  the  time  within  which  proof  of  loss  must  be  furnished  and  an  action 
commenced  against  the  insurer. 

0.  Jeffery,  for  the  plaintiff  in  error. 

H.  S.  Harris,  for  the  defendant  in  error. 

•*•  Van  Syckel.  J.  This  suit  was  brought  by  Gibbs 
against  the  Merchants'  Insurance  Company  to  recover  th& 
loss  occasioned  by  fire  to  his  insured  goods. 

The  judgment  recovered  by  Gibbs  in  the  court  below  is 
assailed  under  two  exceptions:  1.  For  the  refusal  of  the 
trial  court  to  nonsuit.  This  motion  was  based  upon  twa 
grounds,  the  first  of  whicli  was  that  the  proofs  of  loss  were 
not  furnished  within  the  time  required  by  the  conditions  of 
the  insurance  policy.  The  policy  requires  that  the  proofs  of 
loss  be  submitted  to  the  company  within  sixty  days  after  the 
fire.  The  fire  occurred  April  3,  1891,  and  the  proofs  of  loss 
were  served  upon  the  company  June  22,  1891.  Suit  was 
commenced  April  2,  1892. 

It  is  agreed,  therefore,  that  the  proofs  were  not  furnished 
within  the  prescribed  time,  but  it  appeared  in  evidence  that^ 
after  the  defendant  company  had  received  these  proofs,  a  de- 
mand was  made  upon  the  insured  that  he  should  furnish  ta 
the  company  the  certificate  of  the  nearest  magistrate  or  no- 
tary that  he  believed  that  insured  had  honestly  sustained  loss 
by  the  fire  to  a  specified  amount. 

The  conditions  of  the  policy  entitled  the  company  to  make 
such  a  demand,  and  with  this  demand  the  insured  complied. 
Under  the  adjudicated  cases  in  this  state  this  clearly  con- 
stituted a  waiver  of  the  objection  that  the  proofs  were  not 
furnished  in  time:  Jones  v.  Mechanics^  Fire  Ins.  Co.,  ®®*  3& 
N.  J.  L.  29;  13  Am.  Rep.  405;  State  Ins.  Co.  v.  Maackens,  38 
N.  J.  L.  564;  Hihemiaetc.  Ins.  Co.  v.  Meyer,  39  N.  J.  L.  482; 
Martin  v.  State  Ins.  Co.,  44  N.  J.  L.  485:  43  Am.  Rep.  397. 
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The  second  ground  relied  upon  for  nonsuit  was  that  the 
plaintiff  below  had  no  insurable  interest  in  the  property  de- 
stroyed by  the  fire,  but  this  objection  cannot  prevail  because 
there  was  evidence  upon  which  the  jury  had  a  right  to  find 
that  the  insured  was  the  lawful  owner  of  the  property  ia- 
fiured. 

The  other  assignment  of  error  is  based  upon  an  exception 
to  the  refusal  of  the  trial  court  to  charge  that  if  the  insured 
did  not  present  his  amended  certificate  until  March  17,  1892, 
then  his  right  of  action  did  not  accrue  until  sixty  days  there- 
after, and  the  action  having  been  commenced  before  that 
time  elapsed,  the  suit  was  prematurely  Instituted  and  no  re- 
covery  could  be  had. 

The  policy  provides  that  the  company  shall  become  liable 
to  pay  the  loss  sixty  days  after  proofs  of  loss  have  been 
■duly  furnished,  and  that  no  action  shall  be  sustainable  upon 
the  policy  unless  commenced  within  twelve  months  after  the 
tire. 

There  is  a  further  provision  that  the  insured,  if  required, 
■**  shall  furnish  a  certificate  of  the  magistrate  or  notary  public 
(not  interested  in  the  claim  as  creditor  or  otherwise,  nor  re- 
lated to  the  insured)  living  nearest  the  place  of  fire,  stating 
that  he  has  examined  the  circumstances,  and  believes  the 
insured  has  honestly  sustained  loss  to  the  amount  that  such 
magistrate  or  notary  public  shall  certify." 

The  company  did  not  demand  notary's  certificate  until 
nearly  eleven  months  after  the  fire,  so  that,  if  the  insured 
had  waited  sixty  days  after  such  demand  before  he  had 
issued  his  summons  in  this  suit,  his  action  would  have  been 
barred  by  the  twelve  months'  limitation. 

The  demand  for  notary's  certificate  was  not  a  demand  for 
amended  proofs  of  loss.  Such  a  certificate  is  no  part  of  the 
proofs  of  loss,. and  it  need  not  be  furnished  with  or  annexed 
to  the  proofs  of  loss.  It  is  outside  <>£  the  proofs  of  loss,  and 
ia  required  by  the  terms  of  the  policy  only  on  express  de- 
mand by  the  company  for  it. 

•®'  As  before  stated,  the  proofs  of  loss  were  served  June  22, 
1891.  There  was  no  exception  taken  by  the  company  to 
these  proofs.  The  loss  was  payable  at  the  expiration  of  sixty 
days  from  June  22,  1891.  The  suit,  therefore,  was  instituted 
within  the  time  limited  by  the  policy  and  not  before  the  due 
-day. 
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There  is  no  error  in  the  proceedings  of  the  trial  court,  and 
the  judgment  sliould  be  aflBrmed. 

iNsDRiiNCE — Waiver  of  Forfeiturb  by  REQumtMa  Further  Proofs 
OF  Loss. — This  questiou  is  the  subject  of  the  inouographio  uota  to  WheatOH 
r.  North  British  etc.  Iiis.  Co.,  9  Am.  St.  Rep.  236. 


•  Warner  v.  State. 

(66  New  Jkrskt  Law,  686.] 

Homicide — Intoxication  as  Reducing  Degree  of  Crime. — Partial  intoz> 
ication  of  one  who  kills  anotiier  does  not  affect  the  degree  of  the  crime 
if  an  iuteatiuu  and  design  to  take  human  life  exist  at  the  time  of  the 
killing. 

Homicide — Intoxication  as  Reducing  Degree  of  Crime.— The  fact  that 
one  is  intoxicated  at  the  time  he  kills  another,  and  that  the  design  to 
take  human  life  is  conceived,  or  conceived  more  suddenly,  by  reason 
of  the  intoxication,  does  not  reduce  the  killing  to  murder  in  the  second 
degree. 

Homicide — Intoxication  as  Reducing  Degree  of  Crime. — A  killing,  ac- 
complished with  a  design  to  take  human  life,  uninduced  by  any  pro- 
vocation which  would  reduce  it  to  the  degree  of  manslanghter,  is  not 
reduced  to  murder  in  the  second  degree  by  the  intervention  of  the 
partial  intoxication  of  the  offender,  regardless  of  his  ability  to  appre* 
hend  what  punishment  would  follow  the  killing. 

Intoxication  to  Excuse  Crime  must  be  of  such  a  degree  as  to  render  the 
offender  incapalile  of  entertaining  an  intent  to  commit  such  crime.  If 
it  falls  short  of  this  it  is  worthless  as  a  defense. 

Homicide — Intoxication — Reasonable  Doubt. — The  refusal  of  the  court 
to  charge  in  a  murder  case  that,  if  the  jury  have  a  reasonable  doubt  aa 
to  whether  at  the  time  of  the  killing  the  accused  had,  as  the  result  of 
intoxication,  or  its  after  effects,  sufficient  mental  capacity  to  form  an 
intent  to  kill,  he  cannot  be  found  guilty  of  murder  in  the  first  degree, 
is  not  error  when  the  jury  has  been  properly  instructed  upon  reason- 
able doubt  generally,  and  as  to  the  necessity  of  the  concurrence  of  all 
elements  essential  to  warrant  a  conviction. 

Homicide — Unauthorized  Visit  by  Jury  to  Place  of  Killing. — The 
fact  that  the  jury,  during  the  trial,  visited  the  place  of  the  murder  in 
charge  of  an  officer,  but  without  authority  from  the  court,  though  irreg- 
ular, is  not  ground  for  setting  aside  a  verdict  of  guilty,  unless  the 
accused  is  prejudiced  thereby. 

Criminal  Law — Rights  of  Accused  When  Represented  by  Counsel. — 
The  failure  of  the  trial  court  to  ask  a  prisoner  after  conviction  and 
before  pronouncing  judgment,  if  he  has  any  thing  to  say  why  judgment 
should  not  be  pronounced,  is  no  ground  for  a  reversal  when  the  prisoner 
is  represented  by  counsel. 

C.  E.  Hendrickson,  for  the  plaintiff  in  error. 

E.  P.  Budd,  for  the  defendant  in  error. 
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•«•  Reed,  J.  On  September  18,  1892,  Wesley  Warner 
killed  Elizabeth  Peak.  They  had  been  illicitly  consorting. 
On  the  night  of  the  18th  he  was  at  the  house  of  the  girl's 
•*''  parents.  He  had  been  drinking.  During  the  evening 
he  left  the  house,  taking  with  hira  a  butcher-knife. 

He  was  next  seen  lying  in  the  road  by  the  two  sisters  of 
the  girl  and  some  young  men  who  were  accompanying  the 
three  women  home.  Warner  rose  from  the  ground,  caught 
Lizzie,  and  struck  her  with  the  knife,  from  which  blow  in  a 
few  minutes  she  fell  dead.  For  this  deed  he  was  tried  and 
convicted  of  murder  in  the  first  degree. 

The  noticeable  assignments  of  errors  are  confined  to  three 
points. 

The  first  concerns  the  refusal  of  the  court  to  charge  certain 
requests  in  respect  to  the  effect  of  the  intoxication  of  the  de- 
fendant upon  the  degree  of  his  criminality. 

The  first  of  these  requests  was  the  following:  "  That  if  the 
defendant  was  at  the  time  in  such  a  state  of  intoxication  that 
his  mind  was  incapable  of  premeditating  the  fatal  blow  with 
the  intent  to  take  life,  and  his  reason  was  deprived  of  the 
power  to  think  and  weigh  the  nature  of  the  act  and  the  con- 
sequences of  tlie  act,  then  the  offense  committed  cannot  be 
more  than  murder  in  the  second  degree." 

The  court  charged,  generally,  that  "if  the  defendant  was 
mentally  capable  of  conceiving  a  design  to  take  the  life  of 
the  woman,  and  he  did  conceive  such  a  design,  and  if  you 
are  satisfied  that,  in  pursuance  of  a  design  thus  conceived, 
he  purposely  inflicted  the  fatal  blow,  then  he  was  guilty 
of  murder  in  the  first  degree;  whereas,  if  you  find  that  he 
was  incapable,  from  the  condition  of  his  mind,  of  conceiv- 
ing such  a  purpose,  or  that,  in  point  of  fact,  he  had  not  fully 
conceived  such  a  purpose,  and  acted  in  striking  the  fatal 
blow  not  from  design,  but  from  sudden  and  motiveless,  or 
from  uncontrollable,  because  drunken,  violence,  then  he  is 
not  guilty  of  murder  in  the  first  degree,  but  guilty  of  murder 
in  the  second  degree." 

In  respect  to  the  request  already  set  out  the  court  re- 
marked: "I  decline  to  charge  that  he  must  have  weighed  tho 
consequences  of  the  act.  If  he  intended  to  kill,  whether  he 
took  into  consideration  all  of  the  possible  consequences  of  the 
act,  I  do  not  think  is  material." 

•^^  Assuming  that  the  theory  upon  which  the  request  to 
charge  and  the  charge  was  formed  is  correct,  namely,  that  a 


March,  1894.]  Warner  v.  Statb.  417 

degree  of  drunkenness  which  obh'terates  from  the  mind  of  a 
homicide  all  intention  to  take  life,  reduces  the  degree  of  the 
crime,  I  yet  fail  to  see  any  error  in  the  general  language  of 
this  charge,  or  in  the  response  to  the  request.  The  point  was 
clearly  presented  to  the  jury  that  the  question  was  whether 
there  existed  a  design  to  take  life.  This  design  involved 
the  consequences  of  the  act  committed,  in  respect  of  the  re- 
sult of  the  blow,  namely,  whether  the  use  of  the  knife  was 
likely  to  kill.  The  request  involved  an  irrelevant  considera- 
tion. It  included,  also,  a  submission  of  the  question  of  the 
ability  of  the  defendant  to  apprehend  what  punishment 
would  follow  the  killing. 

There  is  an  assignment,  also,  to  the  refusal  of  the  judge  to 
charge  the  language  of  a  request  fratned  as  follows:  "That 
if,  upon  the  whole  evidence,  the  jury  have  a  reasonable  doubt, 
whether,  at  the  time  of  the  killing,  defendant  had,  as  the- 
result  of  intoxication  or  its  after  affects,  suflficient  mental 
capacity  to  deliberately  think  upon  and  rationally  determine- 
to  kill  the  deceased,  they  cannot  find  him  guilty  of  murder 
in  the  first  degree." 

The  response  of  the  court  was:  "I  have  charged  that  the 
prisoner  must  have  been  able  to  form,  and  must  have 
formed,  a  design  to  take  life,  which  was  not  the  result  of 
mere  sudden  passion  or  of  intoxication,  and  I  refuse  to  charge 
otherwise." 

Now,  the  court  had  already  charged  that  "  if  there  be,  in 
regard  to  any  fact,  any  condition  of  doubt  in  the  mind  of  a 
juror  of  that  character  which  has  been  described  as  reason- 
able doubt,  ....  that  doubt  should  be  resolved  in  favor  of 
the  defendant."  Then  follows  a  full  and  accurate  statement 
of  the  legal  idea  of  the  term  "  reasonable  doubt." 

The  court  is  not  obliged  to  reiterate  the  same  idea  in  every 
possible  lingual  shape  in  which  it  may  be  framed  in  different 
requests. 

Design  to  kill  was  a  fact.  A  reasonable  doubt  of  the  ex- 
istence of  that  fact  might  spring  out  of  the  drunkenness  of 
**•  defendant,  or  out  of  any  other  circumstance  or  combina- 
tion of  drunkenness  with  other  circumstances. 

A  charge  that  the  defendant  was  entitled  to  the  benefit  of 
a  reasonable  doubt  as  to  any  fact  the  state  was  bound  to 
prove,  involved,  necessarily,  the  proposition  that  if  there  was 
a  reasonable  doubt  whether  drunkenness  deprived  the  defend- 
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ant  of  this  intent  to  kill,  he  could  not  be  convicted  of  raurder 
in  the  first  degree. 

The  fourth  request  was  as  follows:  "That  though  the  jury 
should  find  that,  at  the  time  the  blow  wns  struck  the  defend- 
ant was  not  so  drunk  as  to  be  incapable  of  forming  the  pre- 
meditated and  deliberate  intent  to  kill,  yet  if  the  jury,  in 
considering  the  effects  of  his  intoxication  with  all  the  other 
facts,  should  fitid  that  the  purpose  to  kill  the  deceased,  if 
any,  was  formed  in  passion  or  jealous  rage,  produced  upon 
his  mind  excited  by  liquor,  upon  suddenly  finding  the  de- 
ceased in  company  with  another  man  on  the  road,  then  it 
would  reduce  the  offense  to  murder  in  the  second  degree." 

The  fifth  request  was  to  the  same  purport.  These  requests 
were  refused  except  as  before  charged. 

The  substance  of  these  requests  was  that  the  jury  should 
be  instructed  that  a  killing  accomplished  with  the  design  to 
take  life,  uninduced  by  any  provocation  which  would  reduce 
it  to  the  degree  of  manslaughter,  could  be  reduced  to  murder 
in  the  second  degree  by  the  intervention  of  the  partial  intoxi- 
cation of  the  offender. 

The  general  proposition  is  that  drunkenness  is  no  excuse 
for  crime.  The  reasoning  upon  which,  in  those  states  in 
which  murder  is  distinguished  by  degrees,  drunkenness  is 
permitted  to  modify  the  degree  of  the  crime,  rests  upon  one 
requirement  essential  to  constitute  murder  in  the  first  degree. 
This  requirement  is  the  existence  of  actual,  specific  malice — 
of  an  actual  intent  to  take  life.  Without  this  there  is  no 
crime  in  that  degree. 

Any  condition  of  fact,  whether  drunkenness  or  other  cir- 
cumstance, which  shows  the  nonexistence  of  this  kind  of 
actual  malice,  is  relevant,  not  as  an  excuse  for  crime,  but  as 
•••  showing  that  no  statutory  crime  at  all  of  the  degree 
Named  was  committed. 

This  is  the  theory  upon  which  all  the  cases  go  which  recog- 
nize drunkenness  as  an  element  in  the  ascertainment  of  the 
degree  of  murder:  Stale  v.  Johnson,  40  Conn.  136;  41  Conn. 
585;  Roberts  v.  People,  19  Mich.  401;  Pigman  y.  State,  14 
Ohio,  555;  45  Am.  Dec.  558;  Shannahan  v.  Commonwealth^ 
8  Bush,  463;  8  Am.  Rep.  465;  Jones  v.  Commonwealth,  75  Pa. 
St.  403;  Commonwealth  v.  Dorsey,  103  Mass.  412.  It  is  to  be 
remarked  that  these  cases  carry  the  rule  no  further  than 
this. 

In  respect  to  murder  in  the  second  degree,  it  is  said  in 
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State  V.  Johnson,  41  Conn.  585,  that  a  conviction  is  Bupported 
by  implied  malice;  and  that,  therefore,  if  a  drunken  man 
takes  the  life  of  another,  unaccompanied  with  circumstances^ 
of  provocation  or  justification,  a  jury  will  be  warranted  in 
finding  the  existence  of  malice,  thougli  no  express  malice  be 
proved.  Intoxication,  which  is  itself  a  crime  against  society, 
combines  with  the  act  of  killing  and  the  evil  intent  to  take 
life  which  necessarily  accompanies  it,  and  all  together  afford 
sufficient  ground  for  implying  malice. 

This  is  the  rule  which  has  always  obtained  in  respect  to 
crimes  requiring  no  specific  intent,  committed  by  drunken 
parties. 

Although  the  drunken  man  may  do  a  criminal  act  unin- 
tentionally, yet  the  intent  to  get  drunk  coalesces  with  the 
act,  and  combines  act  and  intent:  1  Bishop's  Criminal  Law, 
sec.  400. 

The  exceptional  immunity  extended  to  the  drunkard  is 
limited  to  those  instances  where  the  crime  involves  a  specific, 
actual  intent.  When  the  degree  of  intoxication  is  such  as  to 
render  the  person  incapable  of  entertaining  such  intent  it  is 
an  effective  defense.  If  it  falls  short  of  this  it  is  worth- 
less. 

Now,  it  is  indisputable  that  the  charge  of  the  court  as  to 
the  condition  of  mind  necessary  to  fix  upon  the  defendant 
the  crime  of  murder  in  the  first  degree  was  entirely  correct. 

It  is  clear  that  the  jury  was  instructed  that  the  absence  of 
that  mental  condition  was  a  complete  defense  to  the  charge 
of  ***  murder  in  the  first  degree.  The  jury  found,  there- 
fore, that  the  defendant  possessed  the  design  or  intent  specifi- 
cally required  by  the  statute  as  construed  by  our  courts.  The 
crime  therefore  existed,  although  committed  by  a  man  par- 
tially intoxicated. 

The  request  involved  the  proposition  that  although  all  the 
elements  of  the  crime  existed,  yet,  if  one  of  the  elements, 
namely,  intent,  was  induced  by  voluntary  drunkenness,  this 
fact  would  modify  the  crime.  The  claim  was  that  if  this 
intent  sprung  into  existence  from  the  cause  named,  by  rea- 
son of  drink,  it  excused  the  crime  in  that  degree.  The  prop- 
osition is  excluded  by  the  rule  already  mentioned,  that  when 
the  crime  is  complete  the  influence  of  intoxication  is  an  irrel- 
evant matter. 

This  proposition  also  includes  the  following  inconsistency: 
A  man  is  assailed  with  some  gross  verbal  indignity,  and  ia 
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passion  kills  his  assailant.  No  matter  how  sensitive  his  tem- 
perament, how  nervous  his  organization,  he  is  guilty  of  mur- 
der; and,  if  he  had  the  design  to  kill,  of  murder  in  the  first 
degree.  So  a  person  who,  induced  by  a  jealous  fury,  forms 
and  executes  a  design  to  kill  the  object  of  his  jealousy,  is 
guilty  of  murder  in  the  first  degree.  The  law  takes  no  ac- 
count of  physical  or  mental  organization,  aside  from  irrespon- 
sible insanity,  in  palliation  of  his  guilt.  He  may  be  sick, 
nervous,  or  endowed  with  an  abnormally  jealous  disposition; 
he  may  be  exceptionally  sensitive  to  impressions  and  unre- 
strainably  impulsive.  This  counts  for  nothing  if  the  design 
to  kill  exists.  But  the  proposition  is  that  voluntary  drunk- 
enness is  to  be  accorded  an  efficacy  as  a  shield  from  crime, 
which  is  denied  to  the  misfortune  of  congenital  or  inherited 
weaknesses.     The  request  was  correctly  refused. 

The  second  ground  upon  which  error  is  assigned  is  in  re- 
spect to  alleged  misconduct  of  the  jury. 

It  appears  from  the  printed  book  that  during  the  trial  the 
jury,  in  charge  of  an  officer,  walked  out  to  the  scene  of  the 
murder.  Upon  this  fact  coming  to  the  attention  of  the  court 
••'  the  matter  was  opened  to  defendant's  counsel.  The 
officers  were  examined,  and  the  defendant,  personally  and 
by  his  counsel,  Waived  any  objection  to  the  irregularity  com- 
mitted by  the  jury. 

Upon  motion  for  a  new  trial  the  refusal  of  the  court  to 
grant  a  new  trial  upon  this  ground  was  excepted  to.  Upon 
the  argument  the  limitation  upon  the  power  of  a  defendant 
in  a  criminal  case  to  waive  any  error  in  procedure  was  elabo- 
rately discussed.  It  was  also  insisted  that  the  conditions 
surrounding  the  prisoner  were  such  that  he  was  constrained 
to  waive  the  irregularity. 

I  find  nothing  in  the  case  that  displays  any  illegal  restraint, 
but,  if  there  had  been  such,  and  the  waiver  should  be  swept 
away,  it  would  not  change  the  complexion  of  aflFairs.  For, 
while  it  was  admittedly  irregular  for  the  jury  to  visit  the 
place  where  the  deed  occurred  unless  under  judicial  orders, 
I  find  nothing  in  the  fact  of  the  visit  which  could  have  pre- 
judiced the  defendant. 

The  jury  walked  up  the  road,  at  the  request  of  the  fore- 
man, till  they  came  to  a  place  where  there  was  a  small  bush 
which  had  been  mentioned  as  the  scene  of  the  homicide. 
Not  a  word  was  addressed  to  the  jury  by  the  officers.  No 
third  party  was  present.    la  about  three  minutes  they  moved 
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on  their  return.  There  was  no  dispute  in  the  case  in  respect 
to  the  topography  of  the  place  of  the  homicide,  nor  in  respect 
to  the  presence  of  the  bush.  There  was  no  question  but  that 
the  defendant  was  sitting  or  lying  along  the  fence  behind  or 
near  the  bush,  when  Lizzie  and  the  party  with  her  came  up 
the  road,  and  that  he  rose  up  upon  their  approach.  There  is 
no  contention  that  the  place  seen  by  the  jury  was  not  exactly 
as  described  in  the  testimony. 

Upon  the  question  tried  in  the  cause  and  submitted  to  the 
jury,  namely,  whether  the  defendant  had  tlie  capacity  to  form 
a  design,  and  did  form  a  design,  to  kill,  nothing  that  the  jury 
saw  could  in  any  conceivable  way  have  added  to  or  dimin- 
ished the  efifect  of  the  testimony. 

693  -pijig  cage  ig  radically  different  from  that  of  Deacon  v. 
Shreve,  22  N.  J.  L.  176. 

That  was  an  action  for  overflowing  lands.  Three  jurors, 
at  the  solicitation  of  a  friend  of  the  plaintiff,  inspected  a 
spring,  the  situation  of  which  was  a  material  point  in  the 
cause.  The  jurors  were  accompanied  by  a  brother  of  the 
plaintiff,  and  by  a  witness  and  friend  of  the  plaintiff,  who 
conversed  with  the  jurors  about  the  matter.  It  was  also 
probable  that  the  jurors  received  pay  for  their  visit.  The 
verdict  was  properly  set  aside. 

In  the  present  case  there  was  no  solicitation  by  any  person 
connected  with  the  case,  and  no  conversation  with  the  jury. 
Tlje  act  of  the  jury  was  upon  the  casual  request  of  the  fore- 
man, and  its  effect,  as  already  remarked,  could  not  have  been 
injurious  to  the  prisoner. 

The  rule  wliich  controls  the  court,  in  dealing  with  this 
class  of  irregularities,  was  declared  by  the  supreme  court  in 
the  case  of  State  v.  Cucuel,  31  N.  J.  L.  249.  In  that  case  a 
juror  during  the  trial  had  visited  his  home  with  an  otlicer. 
This  being  a  capital  case,  the  act  of  the  juror  was  irregular. 
It  appears  also  that  one  of  the  jurors  went  with  an  ollicer  to 
an  oyster-saloon,  and  heard  a  casual  remark  pass  between 
third  parties  about  the  trial,  and  thereupon  immediately  left 
the  place. 

The  court  refused  to  set  aside  the  verdict,  remarking  that, 
in  its  anxiety  to  protect  the  prisoner,  it  must  not  abandon 
the  sure  footing  of  common  sense.  The  rule  announced  was 
that  the  misconduct  must  have  been  such  as  to  warrant  the 
belief  that  the  fairness  and  propriety  of  the  trial  had  been 
impaired. 
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This  rule  was  restated  in  the  case  of  Titus  v.  State,  49  N.  J. 
L.  36,  in  which  case  the  jury  procured  a  magnifying  glass  to 
compare  certain  wooden  filers,  adhering  to  the  clothes  of  the 
murdered  girl,  with  those  of  a  wooden  platform  upon  which 
the  state  contended  the  girl  had  been  thrown  down  when  she 
was  violated. 

Speaking  upon  this  subject,  Mr.  Bishop  says:  "It  does  not 
follow  from  the  mere  fact  of  the  misbehavior  of  one  or  *** 
more  of  the  jury,  whether  with  or  without  the  consent  of  the 
officer  in  charge,  that  their  verdict  will  therefore  be  set  aside 
on  the  application  of  the  prisoner.  There  is  no  general  rule 
which  can  be  given  on  this  subject  other  than  that,  if  the  mis- 
behavior is  of  such  a  nature  as  may  have  been  in  its  effects 
prejudicial  to  the  prisoner,  the  verdict  will  be  set  aside;  if 
otherwise,  it  will  not  be":  1  Bishop's  Criminal  Procedure, 
Bee.  999. 

So,  aside  from  the  waiver  of  the  irregularity,  it  was  not 
such  as  to  vitiate  the  verdict. 

While  I  have  considered  this  assignment  of  error  because 
it  was  insisted  upon  with  some  persistence,  and  the  assign- 
ment was  not  objected  to,  I  do  not  perceive  how  the  matter 
became  properly  the  subject  of  an  assignment  in  error. 

No  exception  was  taken  to  any  action  of  the  court  in  re- 
spect thereto  during  the  trial,  and  no  exception  can  properly 
be  sealed  to  the  action  of  the  court  in  refusing  a  new  trial. 

The  next  ground  upon  which  error  is  assigned  is  that  the 
record  fails  to  show  that  the  court  asked  the  prisoner,  before 
pronouncing  judgment,  if  he  had  any  thing  to  say  why  judg- 
ment should  not  be  pronounced. 

The  use  of  this  form  of  words  appears  to  have  attended  the 
imposition  of  sentence  in  capital  cases  in  England,  and  I 
think  the  formula  has  always  been  employed  in  this  state  in 
like  cases. 

The  question  is  whether  its  absence  from  the  record  dis- 
plays so  injurious  an  error  as  should  lead  to  a  reversal  of  the 
judgment. 

In  the  first  place,  it  is  to  be  remarked  that  while  the  books 
of  criminal  practice  enjoin  the  use  of  these  words  in  all 
capital  cases,  yet  I  have  no  knowledge  of  any  British  case  in 
which  a  judgment  has  been  reversed  on  the  sole  ground  that 
these  words  did  not  appear  in  the  record,  aside  from  three 
cases  of  outlawry  for  treason:  Batscomb^s  case,  3  Mod.  265; 
Rex  V.  Geary,  2  Salk.  630;  Rex  v.  Speke,  3  Salk.  358. 
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The  reasons  advanced  for  a  reversal  were  that,  in  response 
to  the  query,  the  prisoner  might  have  pleaded  a  pardon,  or 
have  moved  in  arrest  of  judgment.  Those  reasons  at  the  •••_ 
time,  when  the  rule  was  thus  recognized,  were  substantial. 
The  prisoner  in  this  class  of  cases  was  not  permitted  to  have 
the  assistance  of  counsel.  That  beautiful  feature  of  British 
criminal  jurisprudence  which  permitted  a  man  indicted  for 
the  lightest  misdemeanor  to  be  defended  by  trained  lawyers, 
and  yet  compelled  the  man  indicted  for  forgery  or  murder  to 
rely  upon  the  fiction  that  the  court  was  his  counsel,  continued 
until  1836.  So  that  the  objection  which  would  operate  to  ar- 
rest the  entering  of  judgment  had  to  be  stated  by  the  defend- 
ant liimself. 

The  privilege  extended  to  the  defendant  under  this  condi- 
tion of  affairs  was  a  substantial  one,  and,  in  reason,  extended 
to  all  cases  of  felony. 

Under  the  condition  of  affairs  existing  in  this  state,  how- 
ever, the  reason  for  the  form  has  entirely  disappeared.  The 
defendant  is  represented  by  counsel,  who  needs  no  invitation 
to  interpose  any  legal  objection  at  any  stage  of  the  proceedings. 
Counsel  know  the  occasion  when  it  is  proper  to  assert  the  right 
of  the  defendant,  and  so  the  query  of  the  court,  whether  re- 
garded as  an  instruction  to  the  defendant  as  to  his  rights,  or 
as  an  invitation  to  assert  them,  is  an  unmeaning  ceremony. 

In  the  present  case  it  would  have  been  ridiculously  idle, 
for  it  appears  that,  after  the  rendition  of  the  verdict,  a  rule 
to  show  cause  why  a  new  trial  should  not  be  granted  was 
moved  for  upon  grounds  submitted  to  the  court  by  defend- 
ant's counsel.  This  motion  was  overruled.  So,  after  this 
presentation  of  the  grounds  for  a  new  trial,  judgment  was 
pronounced.  Where  a  defendant  is  represented  by  counsel, 
there  exists  no  reason  whatever  for  the  inquiry,  and  the  law 
requiring  it  should  cease  with  the  reason. 

The  best  considered  cases  in  this  country  adopt  the  view 
that  where  the  defendant  is  represented  by  counsel,  and  espe- 
cially where  he  has  moved  for  a  new  trial,  the  interrogatory 
is  unnecessary:  21  Am.  &  Eiig.  Ency.  of  Law,  1070. 

The  remaining  assignments  do  not  call  for  special  mention. 
••®  We  find  no  error  in  the  record,  and  the  judgment  of  the 
oyer  and  terminer  is  affirmed. 

HoMiciDK — Intoxication  as  Reuucino  thb  Degrer  of  thk  Ckimk. — 
Druiikeniiess  on  the  part  of  the  accused  at  the  time  of  committing  a  homi- 
cide may  have  the  effect  of   reducing  the   offense  from  murder  to  man- 
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slaughter,  if  shown  to  have  been  so  excessive  m  to  render  him  incapable  of 
fortning  the  design  to  take  life,  but  there  is  no  principle  of  law  which 
authorizes  drunkenness  to  be  invoked  as  an  excuse  for  crime  or  aa  a 
■  ground  for  enlarging  the  right  of  self-defense:  SprinQJield  v.  State,  9i5  Ala. 
81;  38  Am.  St.  Rep.  85,  and  note,  with  tlie  cases  collected. 

Criminal  Trial  —  Inquiry  as  to  Wiikthkb  Defendant  has  Ant 
Thing  to  Say. — Omission  of  the  court  to  ask  the  defendant  before  judgment 
and  sentence  for  nmrder  if  he  had  any  thing  to  say  why  sentence  should 
not  be  pronounced  against  him  will  not  warrant  a  reversal  of  such  jndg* 
inent:  Oannon  v.  People,  127  111.  507;  11  Am.  St.  Rep.  147.  To  the  same  effect, 
■ee  Stale  v.  Hoyt,  47  Conn.  518;  36  Am.  Rep.  89,  and  extended  note.  Tha 
contrary  doctrine  is  maintained  by  the  following  cases:  McCue  v.  Common- 
toealth,  78  Pa.  St.  185;  21  Am.  Rep.  7,  and  note;  Mullen  v.  Stale,  46  Ala. 
43;  6  Am.  Rep.  691;  Hamilton  v.  Commonioealth,  16  Pa.  St.  129;  55  Am. 
Dec.  485.  In  StaU  v.  Trezevanl,  20  S.  0.  363,  47  Am,  Rep.  840.  it  was 
held  that  on  a  conviction  of  murder  it  is  error  not  to  ask  the  defendant  if 
he  has  any  thing  to  say  why  judgment  should  not  be  pronounced,  but  it 
does  not  necessitate  a  new  trial,  but  only  a  resentence. 


Connelly  v.  Trenton   Passenger  Railway  Co. 

[56  New  jBitSKT  Law,  700.] 

ELiarRio  Railways — Negligence. — Measure  of  Duty  fob  Pedestrians 
who  cross  a  public  highway  traversed  by  surface  cars  propelled  by  elec- 
tricity is  to  use  such  precaution  for  their  safety  as  a  reasonably  pm* 
dent  man  would  use  under  the  circumstances.  If  other  vehicles  threaten 
their  safety,  or  if  their  attention  is  distracted  by  apparent  imminence 
of  danger  from  other  sources,  they  must  act  with  ordinary  prndenco 
with  reference,  not  to  any  one  source  of  danger  as  paramount,  but  with 
reference  to  the  group  of  circumstances  making  np  the  situation  by 
which  they  are  confronted. 

Keolioesce— Contributory — When  Question  for  Jury. — How  a  pru- 
dent man  would  act  in  the  face  of  concurrent  and  distracting  dangers 
must,  in  the  nature  of  things,  be  a  question  of  fact  to  be  passed  upon  by 
the  jury,  and  not  a  question  of  law  upon  which  the  court  may  order  a 
nonsuit  or  direct  a  verdict.  If  the  evidence  is  competent  to  prove  that, 
while  in  the  act  of  crossing  a  public  highway,  the  party  injured  encoun* 
tered  the  apparent  necessity  of  avoiding  danger  from  one  or  more 
sources,  other  than  tlie  electric  street-cars  by  which  he  is  injured,  the 
question  whether,  under  all  the  circumstances,  he  acted  as  a  prudent 
person  should  act,  must  be  submitted  to  the  jury  to  determine  if  he 
is  guilty  of  contributory  negligence. 

/.  H.  BackeSf  for  the  plaintifiFs  in  error, 

J.  Buchanan,  for  the  defendants  in  error. 

''•'  Garrison,  J.  This  is  a  suit  for  damages  for  personal 
injuries.  The  plaintiff  was  a  pedestrian  on  Clinton  street,  in 
the  city  of  Trenton.     While  in  the  act  of  crossing  the  tracks 
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of  the  defendant  company  on  that  highway  she  waa  struck 
by  one  of  its  cars  propelled  by  electricity.  After  the  plaintiff 
and  some  of  her  witnesses  had  testified,  the  question  was 
asked  by  the  trial  judge,  "  Is  there  any  other  testimony  which 
will  vary  the  testimony  now  in  on  this  point?  "  which  being 
answered  in  the  negative,  the  court  proceeded  to  dispose  of 
the  question  of  contributory  negligence,  using  this  language: 
*'Then  I  will,  for  the  purpose  of  this  case,  put  on  record  that 
there  is  other  testimony  which  the  plaintiffs  are  prepared  to 
offer  in  corroboration  of  what  has  already  been  given  in  refer- 
ence to  the  accident,  and  also  testimony  in  reference  to  the 
damages,  and  then  I  will  hear  counsel  for  the  defendant  on  a 
motion  for  a  nonsuit  on  the  ground  of  contributory  negli- 
gence, and  hear  what  both  sides  have  to  say." 

Counsel  for  the  plaintiffs  then  said:  "I  omitted  to  prove 
the  approximate  loss  of  time  in  stops.  I  want  to  prove  fif- 
teen minutes  loss  of  time  in  order  to  bring  it  down  to  thirty- 
nine  minutes,  to  justify  the  forty-eight  seconds  on  the  map. 
Fifteen  minutes  is  used  up  in  taking  on  and  leaving  off 
passengers." 

'**  To  which  the  court  replied:  "I  will  hear  the  motion  to 
nonsuit  on  the  ground  of  contributory  negligence." 

After  argument  the  case  was  disposed  of  in  these  words: 
"I  order  a  nonsuit  on  the  ground  that  it  was  the  duty  of  the 
plaintiff,  in  the  position  she  was  on  that  track,  to  have  looked 
to  see  if  this  motor-car  was  coming.  Having  failed  to  do  it, 
she  is  guilty  of  contributory  negligence,  and  therefore  cannot 
recover." 

From  this  colloquy  between  court  and  counsel,  as  well  as 
from  the  circumstance  that  the  argument  on  the  nonsuit  was 
brought  on  before  tlie  plaintiff  had  closed  her  case,  the  only 
ground  upon  which  the  ruling  can  rest  is  that  of  the  plain- 
tiff's contributory  negligence.  Apart  from  the  circumstances 
detailed,  there  was  in  the  case  as  it  stood  competent  testimony 
from  which  the  negligence  of  the  defendant  might  have  been 
found  by  the  jury.  Thus,  there  was  evidence  that  the  car 
was  running  as  fast  as  it  could,  with  its  warning-gong  not  in 
working  order.  The  fact  that  the  motorman  ran  his  car  onto 
a  person  standing  on  the  track  in  the  situation  in  which  the 
plaintiff  testifies  that  she  was  is  also  competent  proof  upou 
the  question  of  ordinary  care  in  the  use  of  a  public  highway. 
I  shall  assume  that  the  only  question  in  the  case  is  whether 
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the  plaintiff  was,  upon  her  own  showing,  guilty  of  contribu- 
tory negligence. 

The  facts  actually  or  inferentially  before  the  court  were 
these:  The  plaintiff,  a  middle-aged  woman,  carrying  a  num- 
ber of  bundles,  started  to  cross  Clinton  street  in  the  daytime, 
at  a  public  crossing  nearly  opposite  to  the  point  at  whicli 
Jefferson  street  opens  into  it.  To  the  left  the  view  of  the 
street  was  open  to  her  as  far  as  Perry  street,  around  the  corner 
of  which  afterward  came  the  car  that  struck  her.  Before 
starting  to  cross  she  looked  in  both  directions,  and  could  see 
to  the  left  as  far  as  this  turn  in  the  railway.  No  car  was  in 
sight.  To  the  right  she  saw  a  heavy  wagon  coming  from  the 
bridge  a  hundred  feet  off.  She  started  to  cross  ahead  of  this 
team,  when  a  light  wagon  driven  from  the  opposite  direction 
crossed  Clinton  street  in  front  of  her,  coming  so  close  before 
*•'  she  realized  it,  that  she  was  stopped  by  it.  At  this  juncture 
the  progress  of  the  light  wagon  was  arrested  by  the  approach 
of  the  heavier  vehicle,  so  that  it  sto{)ped  on  the  car  track 
directly  in  front  of  her.  The  heavy  wagon  did  not  stop, 
but  continued  on  toward  her,  making  a  racket  that  dis- 
tracted lier  attention,  and  at  such  a  rate  of  speed  that  she  be- 
lieved it  would  run  over  her.  The  light  wagon  then  passed 
on  toward  the  right,  from  which  direction  the  heavy  wagon 
was  coming.  The  plaintiff  now  attempted  to  cross  in  advance 
of  the  heavy  team,  whose  racket  was  engaging  her  attention, 
without  looking  again  to  the  left,  where,  had  she  looked,  she 
would  have  seen  the  trolley-car  approaching  which  had  come 
in  sight  since  she  first  looked.  This  car  was  coming  at  a 
considerable  rate  of  speed,  and  the  customary  signal  was  not 
given  because,  for  some  reason,  the  gong  would  not  work. 
Under  these  circumstances  the  plaintiff  was  nonsuited,  be- 
cause she  failed  to  look  to  the  left  before  attempting  to  cross 
the  tracks  of  the  defendant. 

This  disposition  of  the  case  placed  upon  the  plaintiff  a  duty 
nearly  if  not  exactly  like  that  imposed  on  persons  passing  a 
highway  where  it  is  crossed  at  grade  by  a  railroad  operated 
by  steam-power.  The  recent  case  of  Newark  Passenger  Ry. 
Co.  V.  Block,  55  N.  J.  L.  605,  decided  in  this  court,  negatives 
such  a  proposition,  and  gives  in  comprehensive  form  the  rea- 
sons for  the  distinction.  The  correct  rule  deducible  from  that 
case,  and  from  the  general  principles  of  law  involved,  is  that 
the  measure  of  duty  for  a  pedestrian  who  crosses  a  public 
highway  traversed  by  surface  cars  propelled  by  electricity  is 
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to  use  such  precaution  and  care  for  his  safety  as  a  reasonably 
prudent  man  would  use  under  the  circumstances.  The  cir- 
cumstances thus  adverted  to  include  the  presence  of  other 
vehicles,  the  direction  and  rate  of  speed  at  which  they  are 
being  driven,  their  nearness  to  the  foot  passenger,  and  the  ap- 
parent imminence  of  danger  from  them,  together  with  the 
distraction  of  attention  reasonably  attributable  to  their  pres- 
ence and  behavior.  To  say  that  under  all  circumstances  the 
legal  duty  of  the  traveler  is  to  exercise  the  *®*  fullest  meas- 
ure of  care  to  look  out  for  and  avoid  one  species  of  vehicle 
alone  or  chiefly,  is  to  clothe  that  vehicle  and  others  of  its 
class  with  privileges  not  only  greater  in  degree,  but  different 
in  kind,  from  all  others  that  may  be  lawfully  using  the  sur- 
face of  the  public  highway.  Such  privileges  are,  by  virtue  of 
legislative  grant,  possessed  by  railroads  operated  by  steam, 
but  have  not  been,  so  far  as  has  been  made  to  appear,  ex- 
tended to  railways  of  the  class  to  which  the  defendant 
belongs.  Its  car  while  running  on  the  streets  of  a  city  is 
simply  one  vehicle  more  using  the  public  highway.  What- 
ever peculiarity  it  exhibits  by  virtue  of  its  inability  to  deviate 
from  its  tracks,  its  customary  rate  of  speed  and  the  like  are 
circumstances  that  a  prudent  man  would  take  into  consider- 
ation in  common  with  all  others  that  were  at  the  same  time 
forced  upon  his  attention.  If  other  vehicles  threaten  his 
safety,  or  if  his  attention  is  engrossed  or  distracted  by  the 
apparent  imminence  of  danger  from  other  sources,  he  must 
act  with  ordinary  prudence  with  reference  not  to  any  one 
source  of  danger  as  paramount,  but  with  reference  to  the 
group  of  circumstances  that  makes  up  the  situation  by  which 
he  is  confronted.  How  a  prudent  man  would  act  in  the  face 
of  concurrent  and  distracting  dangers  must,  in  the  nature  of 
things,  be  a  question  of  fact  to  be  passed  upon  by  the  jury, 
and  not  a  question  of  law  upon  which  the  court  may  order  a 
nonsuit  or  direct  a  verdict.  When,  therefore,  the  testimony 
is  competent  to  prove  that  while  in  the  act  of  crossing  a  public 
highway  the  plaintiff  encountered  the  apparent  necessity  of 
avoiding  danger  from  one  or  more  sources  other  than  those 
to  which  she  was  exposed  by  the  electric-cars  there  operated, 
the  question  whether,  under  all  the  circumstances,  she  acted 
as  a  prudent  person  would  act  must  be  submitted  to  the 
jury. 

In  the  case  before  us  we  think  that  the  plaintifiTs  case  ex- 
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hibited  such  a  situation;  it  was  error,  therefore,  in  the  trial 
court  to  direct  a  nonsuit. 

There  must  be  a  venire  de  novo. 


Strkkt  Railways— Carb  Kkquired  of  Pedestrians  at  Crosstnos.— 
The  care  exacted  of  persona  crossing  ordinary  steam  railways  running 
through  the  country  at  comparatively  long  intervals  of  time  is  greater  than 
that  exacted  of  persons  crossing  the  streets  of  a  crowded  city  over  which 
street  railways  are  operated:  DriscoU  v.  Market  Street  etc.  Ry.  Co.,  97  Cal. 
£53;  33  Am.  St.  Rep.  203,  and  note.  A  person  about  to  cross  a  street  rail* 
way  track  need  not  stop,  but  he  must  look  and  listen,  so  as  to  avoid  walk* 
iug  directly  in  Front  of  a  moving  oar;  and,  if  he  fails  to  so  look  and  listen, 
he  is  guilty  of  contributory  negligence  and  cannot  recover  for  injuries  re- 
sulting from  being  struck  by  the  car:  Garaon  v.  Federal  Street  etc  Sj/.  Co., 
147  Pa.  St.  219;  30  Am.  St  Rep.  727,  and  note. 

NEQLiaENCE— Contributory — When  QcKSTioif  toe  Jury.— When  con- 
tributory negligence  is  relied  on  as  a  defense,  nnless  evidence  thereof  ia  so 
plain  and  convincing  as  to  leave  no  doubt  in  the  minds  of  reasonable  men, 
it  is  error  for  the  court  to  peremptorily  instruct  for  the  defendant:  Neabitt  v. 
City  0/ Cheenville,  69  Miss.  22;  30  Am.  St.  Rep.  521,  and  note,  with  the  cases 
collected.  When  considerable  doubt  exists  as  to  whether  or  not  the  plain- 
tiff is  guilty  of  contributory  negligence,  that  question  should  be  submitted 
to  the  jury  for  its  determination:  People's  Bank  t.  MorgoloBki,  76  Md. 
432;  32  Am.  St.  Rep.  403,  and  not*. 
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Peebles  v.  Gay. 

[115  NOBTH  Carolina,  88.] 

ScRSTTSHiP — ScBBOOATiON — RiGHT  TO,  How  LosT. — A  snrety  who  payi  • 
jndgnient  against  his  principal  and  has  it  entered  "satisfied,"  without 
baring  it  assigned  to  a  trustee  for  his  benefit,  thereby  loses  his  remedy 
of  subrogation  to  the  rights  of  the  creditor,  as  against  his  principal,  and 
a  cosurety. 

SCRBTYSHIP — SuBROOATioy. — A  Surety  who  pays  the  debt  of  his  principal 
ia  entitled  to  be  subrogated  to  the  rights  of  the  creditor,  as  against  his 
principal  and  a  cosurety,  and  he  is  also  entitled  to  have  a  judgment 
against  the  principal  which  he  has  paid  assigned  to  a  trustee  for  his 
benefit,  in  order  to  compel  his  cosurety  to  contribute  bis  pro  rata  lift* 
bility. 

ScKSTTSHip — Right  to  Secure  CoNTRiBxrrioN  from  Coscbety. — A  snrety 
who  has  paid  one-half  of  a  judgment  against  himself,  his  principal  and 
his  cosurety,  and  has  had  satisfaction  entered  as  to  the  part  paid,  may 
procure  the  assignment  of  the  other  one-half  of  such  judgment  to  a 
trustee  for  his  benefit,  in  order  to  compel  his  cosurety  to  contribute  his 
pro  rata  liability. 

Action  by  Peebles,  as  trustee,  against  Gay,  as  executor,  to 
determine  the  respective  rights  of  defendants  to  a  trust  fund. 
Judgment  disallowing  the  claim  of  J.  M.  Grant,  trustee,  and 
he  appealed.  On  the  trial,  a  jury  being  waived,  the  follow- 
ing issues  were  submitted  to  the  court:  "  1.  Is  the  defendant, 
J.  M.  Grant,  as  trustee  for  William  Grant,  entitled  to  the 
fund  in  controversy"?  2.  '-Is  the  defendant,  W.  C.  Hardy, 
entitled  to  the  fund  in  controversy"?  The  plaintiflf  wa» 
trustee  in  two  trust  deeds,  made  to  him  by  A.  Capehart.  On© 
to  secure  a  debt  of  eight  thousand  dollars,  due  M.  C.  Cam- 
eron, recorded  September  12,  1881,  and  the  other  to  secure  a 
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debt  of  eighteen  thousand  dollars,  due  Hardy  Bros.,  recorded 
May  30,  1889.  Judgment  was  docketed  April  4,  1887,  ia 
favor  of  W.  E.  Spivey,  trustee,  against  W.  Grant  and  A. 
Capehart  for  three  thousand  dollars,  to  be  discliarged  upon 
payment  of  nine  hundred  and  forty  dollars  and  forty-one 
■cents,  with  interest  and  costs.  These  judgment  debtors  were 
■cosureties  on  a  bond  given  by  A.  Grant  and  J.  M.  Grant,  on 
account  of  which  the  judgment  was  rendered.  Alias  execu- 
tion issued  thereon,  and  the  following  return  was  attached 
thereto  by  the  sheriff:  "Satisfied  in  full  January  24,  1888." 
The  judgment  docket  contained  the  following  entries: 

'  One-half  of  the  principal  costs  and  interest  of  this  execu- 
tion has  been  paid  and  settled  by  William  Grant,  and  to  that 
■extent  is  satisfied. 

"  W.  E.  Spivey,  trustee,  by  R,  B.  Peebles,  his  attor- 
ney, this  January  23,  1888." 

"This  January  24,  1888,  for  value  received  of  J.  M.  Grant, 
I  hereby  sell,  transfer,  and  assign  to  said  J.  M.  Grant,  in 
trust  for  the  use  and  benefit  of  William  Grant,  his  father, 
the  balance  due  on  the  judgment  mentioned  within  (it  being 
one-half  thereof),  without  recourse  on  me. 

"  W.  E.  Spivey,  trustee,  by  R.  B.  Peebles,  attorney." 

J.  M.  Grant,  trustee  of  William  Grant,  claimed,  out  of  the 
fund  arising  from  the  sale  by  the  trustee,  a  certain  amount 
as  still  due  upon  the  Spivey  judgment.  Defendant  Hardy 
contended  that  tJjis  judgment  had  been  fully  satisfied,  and 
that  he  was  entitled  to  all  of  the  balance  in  the  hands  of  the 
trustee  after  the  satisfaction  of  the  Canjeron  debt  and  ex- 
penses.    Plaintiff  brought  this  action  to  settle  this  dispute. 

W.  W.  Peebles  &  Son,  for  B.  S.  Gay  and  W.  C.  Hardy. 

R.  B.  Peebles,  W.  H.  Day,  and  T.  W.  Mason,  for  J.  M.  Grant 
«nd  William  Grant. 

*•  MacRae,  J.  On  objection  of  defendants'  counsel  that 
the  statement  of  the  case  on  appeal  was  not  properly  in  this 
■court,  it  not  having  been  sent  up  with  the  transcript  of  the 
record,  affidavit  was  made  by  plaintiff's  counsel,  and  a  cer- 
tiorari issued,  and  the  same  treated  as  served,  and  return 
made  thereto,  it  being  admitted  that  the  case,  properly  certi- 
fied, was  now  on  file. 

There  is  no  merit  in  the  objection  of  defendant  that  the 
«xception  to  instructions  given  by  the  court,  of  itself,  is  too 
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general,  and  therefore  ought  not  to  be  considered.  It  will  be 
seen  that  there  was  but  one  question  in  the  case,  and  that  is 
fully  presented  in  the  second  instruction  of  his  honor:  "That 
if  the  jury  believed  that  William  Grant,  one  of  the  sureties, 
paid  with  his  own  money  to  Spivey,  the  plaintiff,  with  the 
understanding  and  agreement  that  Spivey  should  satisfy  the 
judgment  as  to  one-half,  and  transfer  it  as  to  the  balance  to 
J.  M.  Grant,  as  trustee,  for  the  use  and  benefit  of  William 
Grant,  with  a  view  to  keep  the  judgment  alive  as  to  one-half, 
and  tiiat  Spivey  did  thus  transfer  it,  still  the  jury  should 
answer  the  first  issue,  no,  and  the  second  issue,  yes,  for  the 
reason  that,  in  the  opinion  of  the  court,  one  surety  could  not 
thus  keep  alive  half  of  a  judgment  as  to  his  cosurety." 

Upon  general  principles  of  equity  a  surety,  paying  the  debt 
of  his  principal,  was  entitled  to  be  substituted  to  all  the  riglits 
of  the  creditor  in  the  premises  as  to  collaterals,  and  could 
enforce  the  same  in  a  court  of  equity.  This  is  the  doctrine 
of  subrogation,  and  in  it  is  included  the  right  of  the  surety, 
on  payment  of  the  judgment,  to  have  an  assignment  of  the 
same  to  a  trustee  for  his  benefit.  Indeed,  it  was  **  early 
laid  down  by  our  court  that  the  only  way  for  a  surety  to  pre- 
serve the  lien  of  the  judgment  against  his  principal  in  his 
own  favor  was,  upon  payment  by  him  of  the  same,  to  have 
the  judgment  assigned  to  a  trustee  for  his  use.  If  he  per- 
mitted the  judgment  to  be  satisfied  without  any  assignment, 
the  remedy  of  subrogation  was  lost:  Hodges  v.  Armstrong,  3 
Dev.  253;  Sherwood  v.  Collier,  3  Dev.  380;  24  Am.  Dec.  264; 
Tiddy  v.  Harris,  101  N.  C.  589;  Liles  v.  Rogers,  113  N.  C.  197, 
200;  "37  Am.  St.  Rep.  627.  The  act  of  1777  (Code,  sec.  2093) 
provided  him  a  summary  method  at  law  of  obtaining  judg- 
ment against  his  principal  for  the  amount  paid  as  his  surety, 
but  his  equitable  remedy  still  subsisted:  Calvert  v.  Peebles,  82 
N.  C.  334.  In  some  jurisdictions  these  equitable  rights  are 
administered  without  an  actual  assignment:  2  Brandt  on 
Suretyship,  309.  Upon  the  same  principle  of  equity  and 
natural  justice  the  right  of  one  surety  to  compel  contribution 
of  another  exists,  and  might  have  been  enforced  in  a  court  of 
equity;  as  also  might  the  right  of  one  surety  to  the  benefit 
of  an  indemnity  given  by  his  principal  to  another  surety. 

The  act  of  1807  (Code,  sec.  2094)  provides  that  where  one  or 
more  sureties  have  been  compelled  to  satisfy  the  contract  of 
their  principal,  they  may  sue  their  cosureties  for  their  ratable 
part  of  the  debt  paid  for  the  principal.    And  it  was  held  that 
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a  cosuretj  who  pays  the  bond  debt,  for  which  the  other 
surety  is  equally  bound,  shall  be  deemed  a  bond  creditor  in 
the  administration  of  the  estate  of  the  deceased  cosurety: 
Howell  V.  Reams,  73  N.  C.  391.  And  it  is  broadly  stated  in 
Brandt  on  Suretyship,  309,  that  *'  a  surety  who  pays  his 
principal's  debt  is  entitled  to  be  subrogated  to  all  the  rights 
and  remedies  of  the  creditor  against  his  cosurety  in  the  same 
manner  as  against  the  principal."  This  is  founded  in  reason 
and  justice,  and  up  to  the  adoption  of  our  present  constitu- 
tion was  enforced  in  the  courts  of  equity.  Article  4,  section 
1,  of  the  constitution  abolished  the  distinction  between 
actions  at  law  and  suits  in  equity,  *'  leaving  such  rights 
and  remedies  to  be  enforced  in  the  one  court  which  thereto- 
fore had  administered  simply  legal  rights. 

In  Slate  ex  rel.  Rice  v.  Hearn,  109  N.  C.  150,  where  a  co- 
surety, who  paid  tlie  amount  due  upon  a  judgment  against 
his  principal,  himself,  and  the  other  surety,  had  the  whole 
judgment  assigned  to  a  trustee  for  his  benefit,  in  order  the 
more  easily  to  obtain  contribution  from  his  cosurety,  this 
court,  through  Merriraon,  C.  J.,  pronounced  this  assignment 
a  legitimate  transaction;  and,  when  the  trustee  attempted  to 
assign  the  judgment  for  value  to  a  third  party,  it  was  held 
that  the  surety  for  whose  benefit  it  was  assigned  could 
compel  a  due  observance  of  his  equitable  rights,  and  have 
the  judgment  marked  satisfied. 

It  would  not  have  been  improper  for  the  defendant  William 
Grant,  in  this  case,  to  iiave  the  whole  judgment  assigned  to 
the  trustee  for  his  benefit,  as  the  same  could  only  have  been 
enforced  in  his  favor  as  against  his  cosurety  Capehart  for  his 
pro  rata  liability.  The  same  end  is  accomplished  by  the 
satisfaction  of  one-half  of  the  judgment  and  the  assignment 
to  a  trustee  of  the  other  half  for  his  benefit,  as  against  his 
cosurety.  This  court,  exercising  its  equitable  jurisdiction, 
will  see  that  he  retains  no  furtlier  security  than  would  cover 
the  pro  rata  part,  for  which  he  is  entitled  to  contribution. 
Thus,  he  is  afforded  now  just  the  same  relief  as  he  would 
have  had  under  the  former  system.  Principles  are  preserved 
without  the  necessity  of  resorting  to  diflferent  courts. 

Any  question  as  to  the  effect  of  satisfaction  of  the  judg- 
ment being  entered  of  record  is  taken  away  by  the  action  of 
the  court  at  a  subsequent  term,  in  amending  the  record  by 
striking  out  the  entry  of  satisfaction.  This  order  has  been 
certified  from  the  court  below,  and  made  part  of  the  record 
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here,  without  objection  being  made  thereto,  and,  we  presume, 
by  the  consent  of  all  parties. 
Error.     New  trial.  

SuRSTTSHiP — SaBROGATiON. — A  Surety,  on  paying  the  debt  of  the  princi« 
pal,  is  entitled  to  be  put  in  the  place  of  the  creditor,  and  to  avail  himself  of 
all  or  any  of  the  collateral  securities,  means,  or  remedies  which  the  creditor 
has  for  enforcing  payment  against  hia  principal:  Batik  v.  Dixon,  4  Vt.  587; 
24  Am.  Dec.  640;  Mitchell  v.  De  Will,  25  Tex.  Supp.  180;  78  Am.  Dec.  561, 
and  note;  Edgerly  v.  Emerson,  2.3  N.  H.  555;  55  Am.  Dec.  207,  and  note; 
Pratt  V.  Thornton,  28  Me.  355;  48  Am.  Dec.  492,  and  note;  Cullum  v.  Eman- 
uel, 1  Ala.  23;  34  Am.  Dec.  757,  and  note;  McClung  v.  Beirne,  10  Leigh, 
394;  34  Am.  Dec.  739.  See,  further,  the  notes  to  Pott  v.  Nathans,  37  Am. 
Dec.  458,  and  Ifew  Bedford  Inst.  v.  Hathaway,  45  Am.  Rep.  295. 
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ExTRADiTiOH — FooiTiyE  FROM  JusTiCK. — Departure  from  A  jnrisdiction 
after  the  commission  of  an  act  in  furtherance  of  a  crime  subsequently 
consummated  is  a  flight  from  justice,  and  renders  the  fugitive  liable  to 
extradition. 

Extradition— Fugitive  prom  Justice. — One  who  while  within  one  state 
makes  false  representations  to  procure  the  goods  of  another  to  be  shipped 
to  him  in  another  state,  and  tlieu  goes  in  the  latter  state  before  the 
goods  are  shipped  to  him  on  the  faith  of  such  representations,  is  a  fugi« 
tive  from  the  justice  of  the  former  state,  and  liable  to  extradition. 

Extradition — Discretion  of  Governor. — In  regard  to  matters  of  extra* 
dition  the  judiciary  may  review  and  control  the  action  of  the  governor 
in  regard  to  points  of  law,  but  cannot  interfere  in  regard  to  any  matters 
withm  his  discretion.  It  is  within  his  discretion  to  issue,  or  to  refuse 
to  issue,  a  warrant  of  arrest  in  extradition,  or  to  revoke  it  when  issaed, 
if,  in  his  opinion,  it  is  sought  for  ulterior  purposes. 

C  R.  Thomas  and  P.  H.  Pelletier^  for  the  relator. 

W.  W.  Clark  and  0.  H.  Quion^  for  the  respondent. 

•'  BuRWELL,  J.  The  record  shows  that  the  governor  of 
the  state  of  Pennsylvania  made  a  requisition  on  the  gov- 
ernor of  this  state  for  the  arrest  of  the  petitioner,  William 
Sultan,  who  had  been  indicted  in  the  former  state  for  obtain- 
ing goods  under  false  pretenses  from  the  firm  of  Morris  New- 
berger  &  Son,  of  the  city  of  Philadelphia.  His  excellency, 
*®  the  governor,  upon  an  examination  of  the  requisition  and 
the  accompanying  papers,  issued  his  warrant  in  due  form 
for  the  arrest  of  the  alleged  fugitive  and  his  delivery  to  the 
agent  of  the  state  of  Pennsylvania. 
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Thereupon  a  writ  of  habeas  corpus  was  sued  out  in  his  be- 
half, and  upon  hearing  the  matter  his  honor  discharged  the 
petitioner  from  custody,  assigning  two  causes  for  his  action: 
1.  His  finding  as  a  fact  that  tlie  petitioner  was  not  a  fugi- 
tive from  justice;  and  2.  That  the  process  was  instituted  and 
procured  for  the  purpose  of  enforcing  and  collecting  a  debt 
due  to  Morris  Newberger  &  Son. 

The  indictment  found  against  the  petitioner  in  the  city 
and  county  of  Philadelphia  charges  the  petitioner  with  hav- 
ing obtained  from  Morris  Newberger  &  Son,  on  the  seven- 
teenth day  of  September,  1892,  certain  goods  by  certain 
false  and  fraudulent  pretenses.  It  is  in  proper  form,  and  it 
is  duly  certified  that  the  ofiense  therein  charged  is  a  crime 
under  the  laws  of  the  state  of  Pennsylvania. 

The  guilt  or  innocence  of  the  petitioner  cannot  be  inquired 
of  in  this  proceeding.  It  is  not  pretended  that  the  peti- 
tioner was  not  in  the  city  of  Philadelphia  on  the  seventeenth 
day  of  September,  1892,  the  date  when  it  is  charged  in  the 
indictment  that  he  made  the  false  pretense  and  tiiereby  ob- 
tained the  goods.  If,  therefore,  we  consider  only  the  allega- 
tion of  the  indictment,  and  the  fact  that  the  person  therein 
charged  with  a  crime  against  the  laws  of  Pennsylvania  is 
now  in  this  state,  we  must  conclude  that,  being  within  thia 
jurisdiction,  he  is  here  to  be  considered  a  fugitive  from  jus- 
tice.    This  seems  to  be  conceded. 

But  it  appears  from  the  affidavit  of  Morris  Newberger, 
which  constitutes  a  part  of  the  document  upon  which  the 
governor  issued  his  warrant,  and  from  the  affidavit  of  the 
petitioner,  that  the  goods,  which  in  the  indictment  are  said 
to  have  been  obtained  by  the  petitioner  on  the  seventeenth 
day  of  Septeujber,  1892,  the  date  of  the  alleged  false  repre- 
sentation, *®  were  not  in  fact  delivered  to  him  on  that  day, 
but  were,  on  the  sixth  day  of  October,  1892,  delivered  by 
Morris  Newberger  &  Son  to  a  common  carrier  in  the  city  of 
Philadelphia,  consigned  to  the  petitioner  at  Newbern,  in  this 
state,  where  the  petitioner  resided,  and  whither  he  had  gone 
after  making  a  contract  on  the  17th  of  September  for  the 
shipment  of  the  goods  to  him  at  his  home  in  this  state. 

Assuming,  therefore,  that  the  petitioner,  being  in  the  city 
of  Philadelphia  on  September  17,  1892,  made  then  and  there 
to  citizens  of  Pennsylvania  false  and  fraudulent  pretenses, 
contriving  and  intending  by  means  thereof  to  induce  them 
to  deliver  on  October  6,  1892,  certain  goods  to  a  commoa 
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carrier  in  said  city  for  ehipment  to  him  in  this  state;  and 
thereafter,  but  prior  to  October  6th,  left  that  state  and  re- 
turned to  his  honoe  liere,  we  think  he  is  a  "fugitive  from 
justice."  As  we  have  said,  the  truth  or  falsity  of  the  charge 
that  he  made  the  false  pretenses  cannot  be  inquired  into. 
If  the  delivery  to  the  common  carrier  be  considered  a  deliv- 
ery to  him  (and  we  see  no  reason  why  it  should  not  be  so 
considered),  the  whole  crime,  if  there  was  one,  was  committed 
within  the  jurisdiction  of  the  court  where  the  indictment  has 
been  found. 

But  it  does  not  seem  to  us  to  be  essential  that  we  should 
hold  the  delivery  to  the  carrier  equivalent  to  a  delivery  to 
the  petitioner  before  we  can  adjudge  that  the  crime  charged 
was  committed  within  the  jurisdiction  of  the  Pennsylvania 
court.  For,  if  the  false  pretense  was  used  in  that  state  by 
the  petitioner,  there  present,  to  induce  a  citizen  of  that  state 
to  part  with  his  property,  by  sending  it  to  the  petitioner  in 
this  state,  and  the  petitioner  then  fraudulently  obtained  here 
the  possession  of  the  goods^  the  court  of  that  state  has  juris- 
diction of  the  offense,  and  the  court  of  this  state  has  jurisdic- 
tion also.  It  is  said:  "Where  a  false  pretense  is  uttered  in 
A,  and  the  money  obtained  in  B,  the  venue  may  be  laid 
either  in  A  or  B.  This,  in  England,  is  finally  settled  by 
*®  statute,  which,  however,  is  in  this  respect  affirmatory  of 
the  common  law.  In  several  instances  it  has  been  held  that 
the  forum  that  first  takes  cognizance  of  the  offense,  whether 
it  be  the  forum  of  the  uttering  of  the  pretense  or  that  of  the 
forwarding  of  the  goods,  attaches  to  itself  jurisdiction": 
Wharton's  Criminal  Law,  sec.  1206.  This  is  quoted  with 
approval  in  2  Moore  on  Extradition,  page  942,  and  that 
author  adds:  "This  rule  does  not  apply  to  false  pretenses 
only,  but  obtains  in  regard  to  various  other  kinds  to  the  com- 
mission of  which  several  facts,  which  may  occur  at  different 
times  and  places,  are  essential.  In  such  a  case  it  may  be 
held  that  a  man  may  be  regarded  as  a  fugitive  from  the  jus- 
tice of  the  state  where,  being  corporally  present,  he  commits 
any  of  the  criminal  acts  that  respectively  give  jurisdiction  to 

punish  the  offense As  the  law  does  not  separate  the 

elements  so  as  to  destroy  jurisdiction  of  the  offense,  we  should 
not  divide  them  so  as  to  defeat  the  recovery  of  jurisdiction 
over  the  offender." 

It  seems  that  if  a  person,  being  beyond  the  limits  of  the 
state,  by  means  of  a  false  pretense  communicated  in  some 
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way — as  by  letter — to  a  person  in  this  state,  obtains  goods 
from  that  person,  he  may  be  indicted  here,  though  he  has 
never  actually  come  within  the  state,  and,  if  afterward 
found  within  the  jurisdiction  of  our  courts,  may  be  arrested 
and  tried:  1  Bishop's  Criminal  Law,  7th  ed.,  sec.  109;  State 
V.  Hall,  114  N.  C.  909;  41  Am.  St.  Rep.  822.  It  may  be  that 
he  could  not  be  brought  by  extradition  proceedings  into  the 
state,  for,  in  such  case,  he  might  not  be  considered  "  a  fugi- 
tive from  justice";  but  if  he  voluntarily  comes  within  the 
jurisdiction  he  may  be  punished.  As  is  said  in  People  v. 
Adams,  3  Denio,  190,  45  Am.  Dec.  468:  "  Impotent,  indeed, 
must  our  laws  be  if  the  contriver  of  the  mischief,  by  whose 
efforts  alone  the  cheat  was  effected,  can  escape  punishment 
on  the  ground  that  he  was  out  of  the  state  when  his  fraudu- 
lent machinations  were  concocted,  and  when  they  took  effect 
within  it."  A  fortiori  should  he  be  **  punishable  here,  if  he 
was  actually  present  in  the  state  when  he  concocted  his  fraud- 
ulent machinations,  and  only  retired  from  the  state  after  he 
had  put  them  in  operation. 

If,  therefore,  the  petitioner  did  go  to  the  city  of  Phila- 
delphia, and  there  make  to  Morris  Newberger  &  Son  false 
and  fraudulent  pretenses,  and  thereby  induced  them  to  sell 
him  goods  to  be  shipped  to  him  at  his  home  in  this  state, 
and  the  goods  were  so  sent,  he  is  amenable  to  the  laws  of  the 
Btate  of  Pennsylvania. 

He  was  actually  in  that  state  when  the  crime  charged 
against  him  was  begun.  Now,  when  he  is  sought  by  extra- 
dition process,  the  crime  is  completed.  After  beginning  the 
perpetration  of  the  crime  he  left  that  state.  The  purpose  he 
had  in  view  in  leaving  the  state  is  immaterial:  Kingsbury's 
case,  106  Mass.  223;  Roberts  v.  Reilly,  116  U.  S.  80.  He  is 
found  here,  and  must  be  deemed  a  fugitive  from  the  justice 
of  that  state  within  whose  borders  he,  being  actually  present, 
put  in  operation  an  offense  against  her  law:  In  re  Cook,  49 
Fed.  Rep.  833. 

Upon  this  subject,  in  the  last  cited  case,  Jenkins,  J.,  said: 
"The  purpose  of  the  constitutional  provision  was  that  crim- 
inals should  find  no  asylum  within  any  state  of  the  union; 
that  •  the  law  might  every  where  and  in  all  cases  be  vindi- 
cated.' It  will  not  do  to  refine  too  curiously  upon  such  enact- 
ments, so  that  the  very  design  of  the  law  shall  prove  abortive, 
BO  that  that  shall  become  a  shield  and  a  protection  which 
was  designed  as  a  weapon  of  offense.    Can  it  be  that  one  may 
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not  be  regarded  as  a  fugitive  from  justice  who,  within  a  state, 
hires  another  to  kill  and  murder,  but  before  the  killing  de- 
parts the  jurisdiction  to  avoid  the  consequences  of  the  mur- 
der he  has  designed  ?  Can  it  be  that  if  one  that  is  within  a 
state  makes  false  representations  to  procure  the  goods  of 
another,  and  departs  that  state  before  the  other  actually 
parts  with  his  property  on  the  faith  of  these  representations, 
he  may  not  be  deemed  a  fugitive  from  justice?  *'  Or,  to  use 
the  forcible  illustration  of  counsel  at  the  argument,  if  one 
places  a  dynamite  bomb  with  clock  attachment  on  the  prem- 
ises of  another  that  will  explode  only  after  the  laps^e  of  a  cer- 
tain time,  and  death  results,  so  that  the  act  is  murder,  but 
departs  the  state  before  the  explosion  to  avoid  the  conse- 
quences of  his  act,  is  he  not  to  be  regarded  as  a  fugitive  from 
justice?  To  put  tlie  question  is  to  answer  it.  The  subse- 
quent event  was  the  consequence  of  the  act,  naturally  result- 
ing from  it.  The  subsequent  event  was  designed  to  happen 
from  and  by  reason  of  the  act  done.  The  event,  when  it 
occurs  as  the  consequence  of  the  act,  gives  quality  to  the  act, 
rendering  it  criminal.  The  result  was  the  foreseen  and  de- 
signed consequence  of  the  act,  stamping  it  as  a  crime.  It  is 
immaterial  wliether  the  agency  employed  be  an  inanimate 
object  or  a  sentient  being.  The  result  was  designed  by  and 
naturally  flowed  from  his  original  act,  which,  by  reason  of 
the  result  and  the  foreseen  and  intended  result,  is  criminal. 
Departure  from  the  jurisdiction  after  the  commission  of  the 
act,  in  furtlierance  of  the  crime  subsequently  consummated, 
is  a  flight  from  justice  within  the  meaning  of  the  law." 

We  think  that  his  honor  also  erred  when  he  undertook  to 
inquire  into  the  motive  and  purpose  of  this  extradition  pro- 
ceeding. In  such  matters  the  judiciary  may  review  and  con- 
trol the  action  of  the  governor  in  regard  to  points  of  law, 
l)ut  cannot  interfere  with  such  action  in  regard  to  any  mat- 
ter within  the  discretion  of  the  governor:  Hughes'  case, 
Phill.  (N.  C.)  57.  The  executive  and  judicial  are  co-ordi- 
nate departments  of  the  government.  The  judiciary  will 
control  and  correct  the  acts  of  the  executive  ofiicers  only 
when  they  are  acting  contrary  to  law  or  without  its  sanction. 
In  this  matter,  as  we  have  said,  the  governor  was  authorized 
by  the  law,  upon  the  document  laid  before  him,  to  issue  his 
warrant  for  the  arrest  and  delivery  of  the  petitioner.  The 
law  which  clothes  him  with  the  power  to  issue  that  warrant 
•'  invests  him  with  a  discretion  not  to  issue  it,  or,  if  he  has 
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issued  it,  to  revoke  it,  if,  in  his  opinion,  his  warrant  is  sought, 
not  to  aid  in  bringing  tlie  alleged  criminal  to  trial  for  his 
offense,  but  for  some  other  ulterior  purpose.  It  has  been  well 
said:  "In  our  polity  the  judiciary  have  a  power  and  are 
clothed  with  a  duty  unique  in  the  history  of  the  govern- 
ment, viz.,  the  power  and  duty  to  declare  legislative  enact- 
ments and  executive  acts  which  are  in  conflict  with  our 
written  constitutiotis  to  be  for  that  reason  void  and  of  no 
effect.  In  this  America  has  taught  the  world  the  greatest 
lesson  in  government  and  law  it  has  ever  learned,  namely, 
that  law  is  not  binding  alone  upon  the  subject,  and  tiiat  the 
conception  of  law  never  reaches  the  full  development  until 
it  attains  complete  supremacy  in  the  form  of  written  consti- 
tutions, which  are  the  supreme  law  of  the  land,  since  their 
provisions  are  obligatory  both  upon  the  state  and  upon  those 
subjected  to  its  rule,  and  equally  enforceable  against  both, 
and,  therefore,  law  in  the  strictest  sense  of  the  term." 

As  in  the  performance  of  its  "  unique  duty"  the  judiciary 
will  declare  no  enactment  of  the  legislative  department  void, 
because  unconstitutional,  unless  it  is  plainly  so;  likewise,  it 
will,  with  equal  solicitude,  abstain  from  encroachment  on 
the  province  of  the  executive  department,  and  will  never  de- 
clare the  acts  of  its  officers  illegal  unless  clearly  so,  and  not 
within  the  scope  of  that  discretion  with  which  the  law  itself 
has  clothed  them.  The  judiciary  cannot  review  or  control 
the  executive  in  its  exercise  of  that  discretion. 

Reversed.  

Extradition. — Execative  discretion  in  cansing  arrest  and  deliver j 
and  the  jarisdiction  of  courts  to  inquire  into  the  cause  of  detention: 
See  the  extended  note  to  MatUr  qf  FttUr,  67  Am.  Dec.  893.  The 
question  who  is  a  fugitive  is  discussed  in  StaU  v.  HaXl,  115  N.  C.  811; 
fxxt,  p.  ,  with  special  reference  to  those  cases  in  which  a  person  in  one 
state  fires  a  gun  or  does  some  other  act  with  the  intent  to  kill  or  injur* 
another  person,  then  in  an  adjoining  state,  and  whose  eztrftdition  it  de- 
manded by  the  authorities  of  the  latter  state. 
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[116  North  Carounx,  85.] 

Counterclaim  Dbfectivbly  Stated  ia  cured  by  a  reply  oontainlng  th« 
allegations  omitted  from  the  caiiiiterclaim. 

Tbesfass — Unlawful  Removal  of  Standing  Timber — Damages. In  an 

action  of  trespass  for  an  unlawful  entry  upon  land  and  cutting,  carry* 
ing  away,  and  converting  timber  growing  thereon,  the  iujared  p;irty  ia 
entitled  to  recover  the  value  of  the  timber  when  it  was  first  severed 
from  the  land,  together  with  adequate  damage  for  any  injury  done  to 
the  land  in  removing  it. 

Timber— Unlawful  Removal — Right  or  Property  and  RBOArruRB. — 
So  long  as  timber  unlawfully  cut  and  removed  from  the  land  of  another 
is  not  changed  into  a  different  species,  as  by  sawing  into  boards,  the 
owner  of  the  land  retains  the  right  of  property  in  the  specific  logs,  and 
may  regain  possession  of  them,  either  by  recapture  or  by  any  other 
remedy  provided  by  law,  although  additional  value  may  have  been 
imparted  to  them  by  transporting  them  to  a  better  market,  or  by 
improvements  in  their  condition  short  of  an  actual  alteration  of  species. 

Tbespass— Conversion  of  Propertt  into  Different  Speciea— Damages. 
If  a  trespasser  acting  in  good  faith,  and  under  an  honest  belief  that  title 
is  in  him,  has  converted  property  taken  into  a  different  species,  the 
property  in  its  altered  state  cannot  be  recovered,  but  only  damages  for 
the  wrongful  taking  and  conversion. 

Timber— Unlawful  Removal — Recapture. — A  trespasser  who,  acting  in 
good  faith  and  under  an  honest  belief  that  title  is  in  him,  removes 
timber  from  the  land  of  another,  cannot  upon  the  recapture  of  tba 
timber  by  the  owner  claim  the  increase  in  value  by  reason  of  trans* 
portation  by  him  to  a  better  market,  nor  can  he,  in  an  action  against 
him  to  recover  for  other  timber  unlawfully  removed  by  him,  recoup  by 
way  of  counterclaim  the  increase  in  value  imparted  by  him  to  the  tim< 
ber  so  recaptured. 

W.  W.  Clark,  for  the  appellant. 

F.  M.  Simmons  and  P.  M.  Pearsally  for  the  appellee. 

**  Avery,  J.  The  plaintiff's  complaint  is  in  the  nature 
of  a  declaration  for  trespass  in  the  entry  by  the  defendant 
upon  her  land  after  being  forbidden,  and  cutting,  carrying 
away,  and  converting  to  his  own  use,  valuable  timber  that 
was  growing  thereon,  to  her  damage  five  hundred  dollars. 
The  logs  after  being  severed  were  transported  to  Newbern  in 
two  lots,  one  of  which  lots  were  seized  by  plaintiff  after  reach- 
ing that  city,  where  it  was  much  more  valuable  than  at  the 
Btuuip,  and  was  sold  by  her  for  the  sum  of  one  hundred  and 
twelve  dollars.  The  other  lot  was  converted  into  boards  and 
Bold  by  the  defendant.  The  defendant,  for  a  second  defense, 
sets  up,  by  way  of  counterclaim,  the  seizure  of  the  logs  by  the 
plaintiff,  and  though  the  counterclaim  may  be  a  defective 
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statement  of  the  defendant's  cause  of  action,  in  that  it  fails 
to  aver  an  unhiwful  taking,  the  defect  is  cured,  if  the  counter- 
claim can  be  maintained  at  all,  by  the  reply,  which,  by  way 
of  aider,  raises  the  question  of  the  rightfulness  of  the  seizure. 

The  well-established  rule  is  that  in  such  cases  the  injured 
party  is  entitled  to  recover  of  the  trespasser  the  value  of  the 
timber  where  it  was  first  severed  from  the  land,  and  became 
a  chattel  {Bennett  v.  Thompson,  13  Ired.  146),  together  with 
adequate  damage  for  any  injury  done  to  the  land  in  remov- 
ing it  therefrom.  As  long  as  the  timber  taken  was  not 
*•  changed  into  a  different  species,  as  by  sawing  into  boards, 
the  owner  of  the  land  retained  her  right  of  property  in  the 
specific  logs  as  fully  as  when  by  severance  it  became  her 
chattel  instead  of  a  part  of  the  realty  belonging  to  her:  Potter 
V.  Mndre,  74  N.  C.  36.  The  value  of  the  material  taken 
indicates  the  extent  of  the  loss,  where  there  are  no  circum- 
stances of  aggravation  or  willfulness  shown,  and  is  the  usual 
measure  of  damages.  Where  the  trespasser  has  converted 
the  property  taken  into  a  different  species,  under  the  rule  of 
tlie  civil  law  which  we  have  adopted,  the  article  in  its  altered 
state  cannot  be  recovered,  but  only  damages  for  the  wrongful 
taking  and  conversion,  when  the  change  in  its  form  is  "made 
by  one  who  is  acting  in  good  faith  and  under  an  honest  belief 
that  the  title  was  in  him." 

In  Potter  v.  Mtirdre,  74  N.  C.  36,  Rodman,  J.,  delivering  the 
opinion  of  the  court,  says:  "The  principle  of  equity  (applied 
in  that  case)  is  supported  by  the  analogy  of  the  rule  esti^b- 
lished  in  this  state  by  the  decisions  which  hold  that  a  vendee 
of  land  by  a  parol  contract  of  sale,  who  takes  possession  and 
makes  improvements,  and  is  afterward  ejected  by  the  vendor, 
may  recover  the  value  of  his  improvements:  Alhea  v.  Griffin, 
2  Dev.  &  B.  Eq.  9.  So,  if  one  who  lias  purchased  land  from 
another,  not  having  title,  enters  and  improves,  believing  his 
title  good,  and  is  ejected  by  the  rightful  owner,  he  is  entitled  to 
compensation.  In  botlt  cases  one  who  is  morally  innocent 
has  confused  his  property  with  that  of  anotlier,  and  he  is  held 
entitled  to  separate  it  in  the  only  way  it  can  be  done,  viz., 
by  being  allowed  the  value  of  his  improvements  in  the  raw 
material."  The  judge  laid  down  correctly  the  rule  as  to  the 
damage  that  the  plaintiff  was  entitled  to  recover  of  the  defend- 
ant for  the  original  trespass  the  value  of  the  logs  when  sev- 
ered at  the  stump,  and  adequate  damage  for  injury  done  to 
the  land  in  removing  them:  Potter  v.  Mardre,  74  N.  C.  36;  5 
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Am.  &  Eng.  Ency.  of  Law,  36;  Rosa  v.  ••  Scott,  15  Lea,  479. 
The  character  of  the  logs  had  not  been  changed  by  cutting 
and  transporting  to  Newbern,  but  the  value  had  probably 
been  greatly  enhanced.  The  approved  rule,  where  the  plain- 
tiflFis  asking  damage  for  trespass,  seems  to  be  that  the  owner 
is  entitled  to  recover  the  value  of  the  logs  when  and  where 
they  were  severed  and  without  abatement  for  the  cost  of 
severance:  Franklin  Coal  Co.  v.  McMillan^  49  Md.  549;  33 
Am.  Rep.  280.  But,  if  he  prefers  to  follow  and  claim  the 
timber  removed,  he  is  entitled  to  do  so  as  long  as  the  species 
remains  unchanged.  The  plaintiff  was  entitled  to  recover  in 
a  claim  and  delivery  proceeding  the  logs  that  she  seems  to 
have  acquired  peaceful  possession  of  without  action.  Was 
the  defendant  entitled  by  way  of  recoupment  to  the  benefit  of 
the  enhanced  value  imparted  to  the  property  by  transporting 
it  to  market?  Had  they  been  sawed  up  in  planks  and  us*d 
to  construct  a  boat  the  plaintiff  would  not  have  been  entitled 
to  recover  the  boat  or  the  material  used  in  its  construction. 
But  if  the  plaintifif  had  then  unlawfully  seized  and  lost  or 
destroyed  the  boat,  and  the  defendant  had  been  thereby 
driven  to  an  action  to  recover  compensation  for  his  loss,  he 
might  have  recovered  the  value  of  the  boat,  together  with  the 
damage,  if  any  done,  to  his  land  in  removing  it  therefrom, 
but  the  present  plaintiff  would  have  been  entitled  to  deduct, 
by  way  of  counterclaim,  the  value  of  the  timber  which  was 
manufactured  into  the  boat  just  after  it  was  felled  and  con- 
verted into  a  chattel":  Potter  v.  Mardre,  74  N.  C.  36.  It  seems 
to  have  been  conceded  that  the  defendant  cut  and  carried 
away  the  logs  under  the  honest,  but  mistaken,  belief  that  the 
land  upon  which  they  were  growing  was  his  own.  Where  a 
trespasser  acts  in  good  faith  under  a  claim  of  right  in  remov- 
ing timber,  though  he  may  not  be  allowed  compensation  for 
the  cost  of  converting  the  tree  into  a  chattel,  may  he  not 
recoup,  in  analogy  to  the  equitable  doctrine  of  betterments, 
for  additional  value  iniparted  to  the  property  after  its  con- 
version into  a  chattel  and  before  it  is  changed  into  a  different 
•*  species?  The  judge  below  in  allowing  the  defendant,  by 
way  of  recoupment,  the  benefit  of  the  enhanced  value  im- 
parted to  the  logs  by  removal  from  the  stump  to  the  Newbern 
market,  seems  to  have  acted  upon  the  idea  that  the  defend- 
ant, by  reason  of  ins  good  faith,  was  entitled  to  the  benefit  of 
the  improvement  in  value  imparted  by  his  labor  and  expense. 
In  Ro88  V.  Scott,  15  Lea,  479,  where  it  appeared  that  the 
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defendant  had  entered  upon  land  to  mi  tie  for  coal,  and  under 
the  honest,  but  erroneous,  belief  that  he  was  the  owner,  had 
built  houses  thereon,  it  was  held  tliat  the  plaintiff  might 
recover  the  cost  of  the  coal  in  situ^  subject  to  reduction  by  an 
allowance  for  permanent  improvements  put  upon  the  land: 
See,  also,  In  re  United  etc.  Co.,  L.  R,  15  Eq.  46;  Hilton  v. 
Woods,  L.  R.  4  Eq.  432;  Forsyth  v.  Wells,  41  Pa.  St.  29  i;  80 
Am.  Dec.  617.  The  weight  of  authority,  it  must  be  conceded; 
sustains  the  rule  that,  where  the  action  is  brought  for  dam- 
ages for  logs  cut  and  removed  in  the  honest  belief  on  the  part 
of  the  trespasser  that  he  had  title  to  them,  the  measure  of 
damages  is  the  value  in  the  woods  from  which  they  were 
taken,  with  the  amount  of  injury  incident  to  removal,  not  at 
the  mill  where  they  were  carried  to  be  sawed:  Tilden  v.  John- 
son,  52  Vt.  028;  3*6  Am.  Rep.  769,  and  note,  770;  Herdic  v. 
Young,  55  Pa.  St.  176;  93  Am.  Dec.  739;  Hill  v.  Canfield,  56 
Pa.  St.  454;  Moody  v.  Whitney,  38  Me.  174;  61  Am.  Dec.  239; 
Cushing  v.  Longfellow,  26  Me.  306;  Goller  v.  Fett,  30  Cal.  482; 
Foote  V.  Merrill,  54  N.  H.  490;  20  Am.  Rep.  151;  Railway  Co. 
V.  Hutchins,  32  Ohio  St.  571;  30  Am.  Rep.  629.  In  the 
absence  of  any  evidence  that  would  justify  the  assessment  of 
vindictive  damages  there  is  only  one  exception  to  the  rule  as 
we  have  stated  it,  and  that  is  where  the  trees  destroyed  are 
not  the  ordinary  timber  of  the  forest,  but  are  peculiarly  valu- 
able for  ornament  or  as  shade  trees. 

It  being  settled  in  this  state  that  the  right  to  the  specific 
chattel,  which  vests  on  severance  from  the  land  in  the  owner 
of  the  soil,  remains  in  him  till  the  species  is  changed,  we  arf» 
constrained  to  go  further,  though  it  may  sonretimes  subject 
••  a  mistaken  trespasser  to  hardship,  and  hold  that  the 
true  owner  is  entitled  to  regain  possession  of.  a  log  cut  and 
removed  from  his  land  either  by  recapture  or  by  any  other 
remedy  provided  by  law,  whatever  additional  value  may 
have  been  imparted  to  it  by  transporting  it  to  a  better  mar- 
ket, or  by  any  improvements  in  its  condition  short  of  an 
actual  alteration  of  species.  In  Wymouth  v.  Chicago  etc.  Ry. 
Co.,  17  Wis.  550,  84  Am.  Dec.  763,  the  court  say:  "In  deter- 
mining the  question  of  recaption  the  law  must  either  allow 
the  owner  to  retake  the  property,  or  it  must  hold  that  he  has 
lost  his  right  by  the  wrongful  act  of  another.  If  retaken  at 
all,  it  must  be  taken  as  it  is  found,  though  enhanced  in 
value  by  the  trespasser.  It  cannot  be  returned  to  its  origi- 
nal condition.     The  law  therefore  being  obliged  to  say  either 
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that  the  wrongdoer  shall  lose  his  labor,  or  the  owner  shall 
lose  the  right  to  take  the  property  wherever  he  may  find  it, 
very  properly  decides  in  favor  of  the  latter.     But  where  the 
owner  voluntarily  waives  the  right  to  reclaim  the  property 
itself,  and  sues  for  damages,  the  diflSculty  of  separating  the 
enhanced  value  from  the  original  value  no  longer  exists.     It 
ia  then  entirely  practicable  to  give  the  owner  the  entire  value 
that  was  taken  from  him,  which  it  seems  that  natural  justice 
requires,  without  adding   to  it  such  value  as   the   property 
may  have  afterward  acquired  from  the  labor  of  the  defend- 
ant.    In  the  case  of  recaption  the  law  does   not   allow   it, 
because  it  is  absolute  justice  that  the  original  owner  should 
have  the  additional  value.     But  where   the  wrongdoer  has 
by  his  own  act  created  a  state  of  facts,  when  either  he  or  the 
owner   must   lose,  then  the  law  says   the  wrongdoer   shall 
lose**:  Isle  Royal  Min,  Co.  v.  Hertin,  37  Mich.  332;  26  Am. 
Rep.    529,    note.     When,  therefore,  the  plaintiff  recaptured 
the  one  lot  of  logs  that  had  been  enhanced  in  value  by  trans- 
portation from  the  stump  to  the  city  market,  she  but  exer- 
cised   tlie    right,    given    her    by    law,    to  peacefully   regain 
possession  of  her  own  chattels  wherever  found.     She  was 
guilty  of  no  infringement  of  the  rights  of  the  defendant  for 
which  an  action  would  lie.     *'  It  is  familiar  learning  that  a 
defendant   can  only  maintain   successfully   a  counterclaim 
when  it  is  of  such  a  nature  that  he  could  recover  upon  it  in 
a  separate  suit  brought  against  the  plainliflf.     The  defendant 
could  not  recover,  therefore,  either  in  a  distinct  action  for 
the  taking  of  the  logs  or  by  way  of  counterclaim.     When  the 
plaintiff  recaptured  the  logs  she  was  guilty  of  no  wrong,  and 
the  question  of  title  to  the  property  so  rightfully  taken  was 
eliminated  from  all  possible  future  controversy.     Her  rem- 
edy by  act  of  the  law  remained  as  to  so  many  of  the  logs  as 
she  had  not  regained   possession  of  by  her  own  act.     After 
she  had  recaptured  one  lot  the  property  in  tliem  in  their 
altered  state  and   at  the  new  situs  revested  in  her  with  the 
absolute  jus  disponendi,  as  in  the  case  of  her  other  personal 
property.     Nothing  remained  to  be  adjusted  in  the  courtB 
except  her  claim  for  damages  for  the  taking  of  the  other  lot 
and  the  injury  to  the  land,  if  any,  incident  to  the  removal  of 
both  lots.     It  was  error,  therefore,  to  instruct  the  jury  that 
the  enhanced  value  imparted  by  removal  to  the  one  lot  of 
logs  might  be  allowed  the  defendant  as  a  counterclaim,  so  as 
to  set  off  the  damages  assessed  for  injury  to  the  land  and  for 
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the  value  at  the  stump  of  the  other  lot,  and  the  plaintiff  is 
entitled  to  a  new  trial. 

New  trial.  

TiTLK  BT  AooBasioN — Pbrsonal  Peopkrtt  Taken  bt  Onb  not  thb 
Own  KB,  Whbthbb  can  Become  Propertt  of  tub  LAvrBR. — A  willful 
trespasser  or  couscious  wrongdoer  does  uot  acquire  title  to  an  article  made 
by  him  witn  the  material  of  auotber,  although  it  may  be  of  a  uew  species 
and  of  greater  value  than  the  material,  provided  the  identity  of  the  original 
material  can  be  ascertained.  In  other  words,  a  trespasser  who  willfully 
takes  the  property  of  another  can  acquire  no  right  or  title  to  it  on  the  prio* 
ciple  of  accession,  but  the  owner  may  reclaim  it,  whatever  alteration  of 
torm  it  may  have  undergone,  unless  it  is  so  changed  into  an  entirely  differ- 
«nt  species  as  to  be  incapable  of  identification.  "A  willful  trespasser 
cannot  acquire  title  to  properly,  merely  by  changing  it  from  one  article  into 
another,  as  by  working  trees  cut  down  into  shingles  or  into  cordwood,  logs, 
or  rails.  And  that  the  law  has  been  so  from  time  immemorial  is  evident 
Irom  the  year-books,  where  it  is  said  that  whatever  alteration  of  form  any 
property  may  undergo,  the  owner  thereof  may  take  it  in  its  uew  shape, 
provided  he  can  prove  tlie  identity  of  the  original  materials;  as  if  leather  be 
made  into  shoes,  cloth  into  a  garment,  trees  squared  into  timber,  or  iron  made 
into  bars.  It  is  true  that  if  plaintiff  fail  to  prove  the  identity  of  the  property 
in  question,  or,  in  other  words,  to  show  that  the  original  materials  were  the 
same  which  belonged  to  him,  he  cannot  recover;  but  whether  the  same  or 
not,  is  an  inquiry  into  a  fact,  which  falls  within  the  province  of  the  jury. 
The  pernicious  consequences  of  a  different  rule  are  sufBciently  obvious. 
Should  a  willful  trespasser  be  able  to  protect  himself  by  any  change  which 
he  might  communicate  to  the  shape  or  form  of  the  materials,  an  unbounded 
license  would  be  given  to  plunder,  and  the  security  of  personal  property 
would  be  exceedingly  diminished."  This  doctrine  is  of  universal  applica- 
tion: Snyder  v.  Vaux,  2  Rawle,  423-428;  21  Am.  Dec.  46i>;  Riddle  v.  Driver, 
12  Ala.  H90;  NesbiU  v.  St.  Paul  Lumber  Co.,  21  Minn.  491;  Belts  v.  Lee,  6 
Johns.  34S;  4  Am.  Dec.  368;  Peirce  v.  Ooddard,  22  Pick.  559;  33  Am.  Dec. 
764;  Strubbee  v.  Trustees  of  Cincinnati  Ry.,  78  Ky.  481;  39  Am.  Rep.  251; 
Curtis  V.  Groat,  6  Johns.  108;  5  Am.  Dec.  204;  Weymouth  v.  Chicago  etc.  Ry. 
Co.,  17  Wis.  550;  84  Am.  Dec.  763;  Murphy  v.  Sioux  City,  etc  R.  R.  Co.,  55 
Iowa,  473;  39  Am.  Rep.  175;  Gates  v.  Rifle  Boom  Co.,  70  Mich.  309;  Bmch 
■y.  Fisher,  89  Mich.  192.  Perhaps  the  leading,  and  certainly  a  remarkably 
«trong,  case  on  this  topic  is  that  of  SiUbury  v.  McCoon,  3  N.  Y.  379;  53  Am. 
Dec.  307.  A  quantity  of  corn  was  taken  from  the  owner  by  a  willful  tres- 
passer, and  by  jiim  converted  into  whiskey,  and  it  was  decided  that  the 
property  was  not  changed,  and  that  the  whiskey  belonged  to  the  owner  of 
the  original  material.  This  was  upon  the  principle  that  a  willful  trespasser 
c&n  acquire  no  property  in  the  goods  of  another  by  any  change  wrought  in 
them  by  his  labor  and  skill,  however  great  the  change  maybe,  provided  it 
can  be  provud  that  the  improved  article  was  made  from  the  original  material. 
This  case  also  coes  to  great  lengtli  in  holding  that  an  innocent  purchaser 
from  the  wrongdoer  obtains  no  title  to  the  chattel  as  against  the  orij;inal 
owner.  The  court  said  that  a  trespasser  who  takes  the  chattel  of  another 
acquires  no  title  by  the  wrongful  taking,  and  if  "the  wrongdoer  enhances 
the  value  of  the  chattel  by  labor  and  skill  bestowed  upon  it,  as  by  sawing 
logs  into  boards,   splitting  timber  into  rails,  making  leather  into  shoes,  or 
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iron  into  bars,  or  into  a  tool,  the  manufactured  article  still  belonfi;s  to  th© 
owner  of  the  original  material,  and  he  may  retake  it,  or  recover  ita  improved 
Talue  in  an  action  for  damages.  And,  if  the  wrongdoer  sell  the  chattel  to 
an  honest  purchaser  having  no  notice  of  the  fraud  by  which  it  was  acquired^ 
the  purchaser  obtains  no  title  from  the  trespasser,  because  the  trespasser 
had  none  to  give.  The  owner  of  the  original  material  may  still  retake  it  ii\ 
its  improved  state,  or  he  may  recover  its  improved  value.  The  right  to 
the  improved  value  in  damages  is  a  consequence  of  the  continued  owuer< 
ship.  It  would  be  absurd  to  say  that  the  original  owner  may  retake  the 
thing  by  action  of  replevin  in  its  improved  state,  and  yet  that  he  may  not, 

if  put  to  his  action  of  trespass  for  damages,  recover  its  improved  value 

The  acknowledged  principle  of  the  civil  law  is  that  a  willful  wrongdoer  ac« 
quires  no  property  in  the  goods  of  another,  either  by  the  wrongful  taking 
or  by  any  change  wrought  in  them  by  his  labor  or  skill,  however  great  that 
change  may  be.  The  new  product  in  its  improved  state  belongs  to  the 
owner  of  the  original  materials,  provided  it  be  proved  to  have  been  made 
from  them;  the  trespasser  loses  his  labor,  and  that  change  which  is  regarded 
as  a  destruction  of  the  goods,  or  an  alternation  of  their  identity  in  favor  of 
an  honest  possessor,  is  not  so  regarded  as  between  the  original  owner  and 
a  willful  violator  of  his  right  of  property So  long  as  property  wrong- 
fully taken  retains  its  original  form  and  substance,  or  may  be  reduced  to 
its  original  materials,  it  belongs,  according  to  the  admitted  principles  of  the 
common  law,  to  the  original  owner  without  reference  to  the  degree  of  im- 
provement, or  the  additional  value  given  to  it  by  the  labor  of  the  wrong- 
doer. Nay,  more,  this  rule  holds  good  against  an  innocent  purchaser  from 
the  wrongdoer,  although  its  value  be  increased  a  hundredfold  by  the  labor 
of  the  purchaser.  This  is  a  necessary  consequence  of  the  continuance  of  the 
original  ownership.  There  is  no  satisfactory  reason  why  the  wrongful  con- 
version of  tlie  original  materials  into  an  article  of  a  different  name  or  a  dif- 
ferent species  should  work  a  transfer  of  the  title  from  the  true  owner  to  the 
trespasser,  provided  the  real  identity  of  the  thing  can  be  traced  by  the  evi- 
dence. The  diflSculty  of  proving  the  identity  is  not  a  good  reason.  It  re- 
lates merely  to  the  convenience  of  the  remedy,  and  not  at  all  to  the  right. 
There  is  no  more  difficulty  or  uncertainty  in  proving  that  the  whiskey  in 
question  was  made  of  Woods*  corn  than  there  would  have  been  in  proving 
that  the  plaintiff  had  made  a  cup  of  his  gold,  or  a  tool  of  his  iron,  and  yet  in 
those  instances,  according  to  the  English  cases,  the  proof  would  have  been 
unobjectionable.  In  all  cases  where  the  new  product  cannot  be  identified 
by  mere  inspection  the  original  material  must  be  traced  by  the  testimony  of 
witnesses  from  hand  to  hand,  through  the  process  of  transformation":  Sila^ 
bu7-y  V.  McCoon,  3  N.  Y.  391;  53  Am.  Deo.  307.  If  trees  are  cut  down  by  a 
trespasser  on  the  land  of  another,  and  by  such  trespasser  converted  into  rails 
and  posts,  this  is  not  such  an  alteration  of  the  property  as  to  vest  title  in  the 
wrondoer.  On  the  contrary,  the  owner  may  retake  his  property,  or  recover  it 
in  replevin:  Snyder  v.  Vatix,  2  Rawie,  423;  21  Am.  Dec.  466.  The  same  rule 
applies  if  trees  so  cut  are  transformed  into  shingles:  Betta  v.  Lee,  6  Johns.  348; 
4  Am.  Dec.  368.  Or  into  railroad  ties:  Stitibbee  v.  Trustees  Cincinnati  JRy.,  78 
Ky.  481;  39  Am.  Rep.  251.  Or  if  trees  so  cut  down  are  converted  into  char- 
coal: Curtis  V.  Oroat,  6  Johns.  168;  5  Am.  Dec.  204.  Or,  if  one  enters  upon 
land  as  a  trespasser,  cuts  timber  and  splits  it  into  cord  wood,  the  bestowal  of 
hia  labor  in  splitting  the  timber  into  cordwood  does  not  change  its  specific 
character,  nor  give  him  any  title  by  accession:  Brock  v.  Smitit,  14  Ark.  431. 
One  who  cuts  and  stacks  hay  on  uninclosed  prairie,  owned  by  others,  with- 
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ont  authority,  acquires  no  property  in  such  hay,  and  cannot  maintain  aa 
Action  for  its  destruction:  Mutyhy  v.  Sioux  City  etc.  R.  R.  Co.,  55  Iowa,  473; 
39  Am.  Rep.  175.  The  owner  of  salts  is  entitled  to  the  pearl  ashes  into  which 
they  have  been  converted  by  a  trespasser:  Babcock  v.  Oill,  10  Johns.  287. 
The  subject  of  title  by  accession  aa  well  as  the  right  of  the  original  owner 
to  maintain  replevin  for  the  possession,  or  trover  to  recover  damages  sus- 
tained from  the  taking  of  his  property  by  a  wrongdoer,  and  the  changing  by 
the  latter  of  such  chattel  into  a  difftrent  article,  is  treated  at  length  in 
notes  to  Ixle  Royal  Min.  Co.  v.  Hertin,  26  Am.  Kcp.  525;  Hilsbwy  V.  McCoon, 
63  Am.  I3eo.  315;  Pulcifer  v.  Page,  54  Am.  Dec.  583-597. 

Property  Taken  Innocently. — Although  all  of  the  cases  recognize  the  rule 
that  a  willful  trespasser  cannot,  by  taking  the  property  of  another,  and 
Altering  it  in  substance  or  form,  thereby  acquire  title  as  against  the  true 
owner,  there  is  au  irreconcilable  conflict  in  the  authorities  as  to  whether,  if 
one,  though  a  trespasser,  takes  the  property  of  another  inuoceutly,  and, 
under  a  bona  Jide  mistake  as  to  title,  1-e  can,  by  changing  the  species 
of  the  property  acquire  title  so  as  to  prevent  the  original  owner  from 
retaking  his  property  so  long  as  he  can  identify  it,  and  put  him  to  his 
action  of  trover  to  recover  the  value  of  the  property  taken.  One  line  of 
cases  says  that  the  innocent  trespasser  can  thus  acquire  title,  while  the 
other  line  says  he  cannot.  The  rule  maintained  by  the  former  line  of 
cases  is  thus  stated  in  Baker  v.  MeiscJi,  29  Neb.  227-236:  "Where  the 
appropriation  of  the  property  of  another  is  by  mistake  of  fact,  or  acci- 
dental, and  labor  has  in  good  faith  been  expended  upon  it,  which  converts 
it  into  something  entirely  diilerent,  and  very  greatly  increases  its  value, 
the  original  article  being  comparatively  of  but  little  value,  the  title  to  the 
property  is  held  to  pass  to  the  person  by  whose  labor  the  change  has  beea 
wrought,  and  the  original  owner  may  recover  the  value  of  the  article  as  it 
was  before  the  conversion."  If  a  party  trespasses  upon  the  land  of  another, 
but  in  good  faith,  and  under  a  supposed  proper  authority,  and  takes  there- 
from property  upon  which,  by  his  own  labor,  he  bestows  a  value  very 
greatly  disproportionate  to  the  value  of  the  raw  material,  it  has  been  de- 
cided that  he  acquires  title  by  accession  to  the  manufactured  article,  and 
that  the  original  owner  can  recover  only  the  value  of  the  material  taken. 
Thus,  in  Wctherl>ee  v.  Oreen,  22  Mich.  311,  7  Am.  Rep.  653,  where  timber 
of  the  value  of  twenty-five  dollars  had  been,  in  the  exercise  of  what  was 
supposed  to  be  proper  authority,  converted  into  hoops  of  the  value  of  sev- 
eral hundred  dollars,  it  was  determined  that  the  title  to  the  property  in  its 
converted  form  pissed  to  the  party  by  whose  labor,  in  good  faith,  the 
change  had  been  wrought.  This  rule  is  recognized  and  applied  in  hyde  v. 
{Jookaoii,  21  Barb.  92;  Lampton  v.  Preston,  1  J.  J.  Marsh.  454;  19  Am.  Dec. 
104.  It  is  doubtful  if  the  rule  as  laid  down  in  Wetherhee  v.  Oreen,  22  Mich. 
311,  7  Am.  Rep.  653,  is  now  the  law  in  Michigan.  It  must  be  acknowledged 
that  that  case  is  a  very  extreme  exception  to  the  general  doctrine  that  the  ac- 
cession of  mere  value  by  the  application  of  skill  and  labor  alone  is  insufficient 
to  divest  the  owner  of  his  title.  It  was  decided  on  the  ground  that  as  the 
appropriation  of  the  timber  was  made  under  a  mistake  of  fact,  that,  as  the 
labor  expended  upon  it  had  caused  a  substantial  change  of  identity,  and 
that  aa  the  original  value  of  the  timber  had  been  greatly  enhanced,  the  title 
mnst  be  deemed  to  have  passed  from  the  real  owner  to  the  appropriator. 
Without  atopping  to  discuss  whether  timber  cut  into  hoops  thereby  en- 
tirely losea  its  identity,  the  following  rule  would  seem  to  be  founded  on 
the  better  reasoning.     "  Neither  the  wanton  trespasser  nor  the  party  who 
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coinmita  an  unintentional  trespass  can  divftst  the  owner  of  title  un<ler  any 
sitch  circumstances.  Ttie  fumiainental  principle  that  no  man  can  be  de* 
prived  of  his  property  without  bis  consent,  unless  by  operation  of  law,  can 
afford  but  little  protection  if  the  owner  is  compelled  to  pay  for  the  labor 
upon  his  property  taken  and  performed  witiiout  his  knowledge  or  consent, 
or  else  tiie  right  to  the  possession  of  his  property  denied  him,  and  the  title 
vested  in  another.  The  doctrine  of  accession  is  not  properly  applicable  to 
a  case  like  this,  as  this  generally  means  accession  of  other  materials  as  well 
as  skill  and  labor,  and,  when  the  value  is  increased  by  skill  and  labor  alone, 
it  must  be  an  extreme  case  that  will  authorize  an  exception  to  the  general 
rule  under  which  the  owner  may  recover  his  property  so  long  as  he  can  iden- 
tify it,"  Such  is  the  language  of  the  supreme  court  of  Kentucky,  wherein 
is  decided  that  the  owner  of  timber  cut  from  his  land  by  an  innocent  trespas* 
eer  cannot  be  divested  of  his  title  thereto,  although  the  trespasser  has  con- 
Terted  them  into  railroad  ties:  Struhbee  v.  Ti-ualees  Cincinnati  Ry.,  78  Ky.  481; 
39  Am.  Rep.  251.  The  better  rule  is  that  the  fact  that  the  property  has 
been  increased  in  value  is  not  suiScient  to  divest  the  owner  of  title,  nor  is 
the  party  performing  the  labor,  though  mistaken  as  to  his  rights,  entitled  to 
compensation  to  the  extent  of  the  benefit  received  by  the  owner.  In  the 
subsequent  Micliigan  case  of  hie  Royal  Min.  Co.  v.  Hertin,  37  Mich.  332,  26 
Am.  Rep.  520,  it  was  decided  that  when  one,  by  mistake  as  to  the  boundary 
of  his  land,  entered  upon  the  land  adjoining,  cut  the  timber,  made  it  into 
cordwood,  and  hauled  it  a  considerable  distance,  where  he  piled  it  into  cords* 
be  tliereby  acquired  no  title  to  it,  and  that  the  owner  was  entitled  to  seize 
and  hold  it  against  any  claim  by  the  unintentional  wrongdoer.  It  has  since 
been  twice  decided  in  the  same  state  that  a  trespasser,  however  innocent, 
acquires  no  property  in  logs  or  lumber  cut  from  timber  taken  from  the  land 
of  another,  nor  any  lien  thereon  for  the  value  of  the  labor  and  expense  of  cut- 
ting, nor  can  he  recover  such  value  from  the  true  owner.  The  owner  of 
timber  so  cut  has  the  right  to  reclaim  the  logs  or  the  lumber  if  he  can,  and 
if  he  does,  the  trespasser,  though  cutting  the  timber  in  good  faith,  has  no 
claim  upon  the  owner,  either  in  a  legal  or  equitable  sense,  and  there  is  no 
injustice  in  holding  that  Quch  trespasser  must  lose  his  labor  and  expense 
expended  in  cutting  the  timber  of  another  into  logs  or  lumber:  Oates  v. 
Rijte  Boom  Co.,  70  Mich.  309;  Bttschv.  Fisher,  89  Mich.  192.  One  cannot 
convert  to  his  own  use  the  material  of  another,  and  by  changing  its  form 
acquire  title  thereto  on  the  ground  that  he  is  liable  for  its  value.  He  can 
acquire  no  title  by  a  wrongful  act  unless  the  owner  deems  it  proper  to 
abandon  his  property,  or  accept  satisfaction  in  value,  and,  whatever  altera- 
tion of  form  his  property  has  undergone,  the  owner  may  seize  it  in  its  new 
shape,  if  he  can  prove  the  identity  of  the  original  materials:  Dunn  v.  O'Neal, 
1  Sneed,  106;  60  Am.  Dec.  140. 

Innocent  Purchasers. — There  is  some  difference  of  opinion  as  to  whether 
an  innocent  purchaser  from  a  trespasser  who  has  taken  the  property  of  an- 
other, and  has  changed  its  character,  acquires  title  to  such  property  in  iti 
improved  state.  In  Strvbbee  v.  Trustees  Cincinnati  Ry.,  78  Ky.  481,  39  Am. 
Rep.  251,  it  was  decided  that  the  owner  of  timber  trees  cut  from  his  land  by 
a  trespasser  was  not  divested  of  his  title  thereto  by  the  fact  that  the  tres- 
passer had  converted  them  into  railroad  ties,  and  sold  them  to  a  bona  fide 
purchaser;  that  so  long  as  the  identity  of  the  article  could  be  traced,  the  right 
of  property  continued  to  exist  in  the  original  owner,  no  matter  into  whose 
hands  the  article  bad  gone.  In  another  case.  Railway  Co.  v.  Hutchins,  32  Ohio 
St  571,  30  Am.  Rep.  629,  involving  this  identical  point,  it  was  not  only 
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distinctly  decided  that  the  original  owner  could  not  retake  his  timber  after 
it  had  been  converted  into  railroad  ties  by  a  trespasser,  and  by  him  sold 
to  an  innocent  purchaser,  but  also  that  in  an  action  by  sucli  owner  against 
the  purchaser  he  couhl  recover  only  the  value  of  the  timber  at  the  time  it 
was  cut,  and  not  its  value  at  the  time  it  was  sold  by  the  trespasser.  An  exceU 
lent  criticism  of  this  latter  doctrine  is  thus  stated  in  Struhbee  v,  Trmtees  Cin- 
cinnati Ri/.,  78  Ky.  481,488;  39  Am.  Kep.  251:  "If  the  wanton  trespasser  i» 
permitted  to  dispose  of  the  property  in  a  case  like  this,  to  an  innocent 
purchaser,  for  three  times  the  value  of  the  timber  in  the  tree,  it  ia  ample  re- 
muneration to  the  wrongdoer  for  his  labor,  and  the  real  owner  is  deprived  of 
his  property  without  his  knowledge  or  consent.  The  prospective  value  of  the 
timber  to  the  owner  is  denied  him.  His  wishes  are  not  consulted  as  to  the 
character  and  kind  of  timber  to  be  taken  from  his  woodland.  He  may  desire  it 
to  remain  in  its  primitive  state  or  as  an  ornament  to  his  home;  still  he  is  told 
that  the  timber  improved  by  the  trespasser  enables  the  latter,  by  a  sale  to 
an  innocent  purchaser,  to  pass  the  title.  Such  trespasses  are  committed 
ordinarily  by  irresponsible  parties,  and  when  so  well  remunerated  a  second 
trespass  will  be  committed  with  a  view  to  similar  results.  It  is  not  pre- 
tended that  any  labor  was  bestowed  by  the  purchaser  on  this  timber,  or  any 
money  expended  by  changing  its  character  or  condition;  and,  if  such  had 
been  the  case,  it  could  not,  upon  the  facts  before  us  as  to  the  change  made 
in  the  property,  have  affected  the  owner's  right  of  recovery.  In  this  case, 
if  the  compan}'  had  been  the  original  trespasser  under  a  mistake  as  to  it* 
right  to  take  the  timber,  the  owner  would  have  been  entitled  to  recover, 
and,  when  the  taking  was  a  willful  trespass,  the  bona  fide  purchaser  acquired 
no  greater  right  than  the  party  under  whom  he  claims  could  have  asserted." 
In  Silshui-y  v.  McCoon,  3  N.  Y.  379;  53  Am.  Dec.  307,  the  court  used  the 
following  language:  "And,  if  the  wrongdoer  sell  the  chattel  to  an  honest 
purchaser,  having  no  notice  of  the  fraud  by  which  it  was  acquired,  the  pur» 
chaser  obtains  no  title  from  the  trespasser,  because  the  trespasser  had  none 
to  give.  The  owner  of  the  original  material  may  still  retake  it  in  its  im> 
proved  state,  or  he  may  recover  its  improved  value.  The  right  to  the  im- 
proved value  in  damages  is  a  consequence  of  the  continued  ownership.  It 
would  be  absurd  to  say  that  the  original  owner  may  retake  the  thing  by 
an  action  of  replevin  in  its  improved  state,  and  yet  that  he  may  not,  if 
put  to  his  action  of  trespass  or  trover  recover  its  improved  value  in  dam- 
ages." This  language  is  quoted  with  approval  and  applied  in  Neibitt  v.  St. 
Paul  Lumber  Co.,  21  Minn.  491.  The  same  rule  is  laid  down  in  Wooden 
Ware  Co.  v.  United  States,  106  U.  S.  432;  Rockwell  v.  Saunders,  19  Barb.  474; 
Freeman  v.  Underwood,  66  Me.  2'29.  Some  cases  hold  that  if  a  chattel 
wrongfully  taken  comes  into  the  hands  of  an  innocent  holder,  who,  believing 
himself  to  be  the  owner,  converts  the  chattel  into  a  thing  of  different  spe- 
cies, thereby  enhancing  its  value,  and  destroying  its  identity,  the  original 
owner  cannot  reclaim  it.  Such  a  change  is  said  to  be  wrought  when  wheat 
is  made  into  bread,  olives  into  oil,  or  grapes  into  wine.  In  cases  of  this 
kind  the  change  in  the  species  of  the  property  is  not  an  intentional  wrong  to 
the  original  owner.  It  is  therefore  regarded  as  a  destruction  or  consumption 
of  the  original  materials,  and  the  true  owner  is  not  permitted  to  trace  the  iden* 
tity  into  the  changed  article  for  the  purpose  of  appropriating  to  his  own  use 
the  labor  and  skill  of  the  innocent  purchaser  who  wrought  such  change;  but 
he  is  put  to  his  action  for  damages  as  for  a  thing  consumed,  and  may  re- 
cover  its  value  as  it  was  when  the  conversion  took  place:  Wetherbee  v.  Oreen, 
22  Mich.  311;  7  Am.  Rep.  653;  Silsbury  v.  McCoon,  3  N.  Y.  379;  63  Am. 
Dec.  307;  Baker  t.  Meisch,  29  Neb.  224. 
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ExDM  V.  Baker. 

[II6N0BTH  Carolina.  242.] 

Tax  Likits  abe  Supkrior  to  the  Riaurs  of  Either  Mortgaqor  orMort* 
QAQER  &3  a^aiust  a  person  without  notice,  and  it  is  the  duty  of  th« 
mortgagee  or  his  assignee  on  failnre  of  the  mortgagor  to  discharge  aach 
liens  to  discharge  them  himself  as  they  fall  due. 

Writ  of  Assistance  can  be  Issued  Only  Against  Pkrsons  in  privity 
with  parties  who  have  been  concluded  by  a  decree,  and  have  refused, 
after  notice,  to  let  purchasers  at  a  judicial  sale  under  such  decree  into 
possession. 

Writ  of  Assistance. — Purchaser  of  land  at  tax  sale,  not  claiming  title 
through  or  under  a  mortgagor,  mortgagee,  or  his  assignee,  and  not  a 
party  to  a  proceeding  to  foreclose  the  mortgage  to  which  they  are  par- 
ties, is  not  in  privity  with  them,  and  a  writ  of  assistance  cannot  issue 
against  him  at  the  instance  of  the  purchaser  at  the  foreclosure  sale. 

Writ  of  Assistance. — Questions  of  Title  cannot  be  tried  on  an  applica. 
tion  for  a  writ  of  assistance  as  against  parties  in  possession  claiming 
adversely  and  not  bound  by  the  decree  under  which  the  writ  is  asked. 

J.  B.  Batchelor  and  S.  Galloway^  for  the  appellant. 

O.  M.  Lindsay,  for  the  appellee. 

**'  Avery,  J.  It  is  found  as  a  fact  by  the  court  below, 
upon  petition  for  a  writ  of  assistance  and  the  answer  thereto 
with  exhibits,  that  the  defendant  Jasper  Baker  bought  the 
tract  of  land  in  controversy  on  the  5th  of  December,  1894, 
when  sold  for  taxes  due  for  the  year  1886  by  Sugg,  tax-col- 
lector, acting  under  the  law  of  1891,  chapter  391,  and  that,  on 
failure  of  the  owner  to  redeem,  he  took  title  for  Bald  land 
from  said  tax-collector  on  December  6,  1893,  "entered  and 
acquired  possession  under  the  same,  and  has  lived  thereon 
ever  since."  The  question  of  the  surrender  of  possession  by 
the  defendant  Bryant  Baker,  or  his  eviction,  is  no  longer  an 
open  one.  It  appears  as  a  fact  that  there  was  a  change  of 
possession  from  Bryant  to  Jasper  Baker.  How  it  was  ef- 
fected we  do  not  know,  and  therefore  the  fact  that  Bryant 
Baker  has  continued  to  live  with  the  new  occupant  is  not 
material,  nor  is  it  material  what  relation  the  two  sustain  to 
each  other. 

The  controversy  hinges  upon  the  question  whether  the  de- 
fendant Jasper  is  in  privity  with  the  original  mortgagees  of 
Bryant  Baker,  Dail  Bros.,  or  the  assignee,  the  plaintifiT  Exum, 
or  holds  adversely  to  Exum. 

The  lien  of  the  tax  on  the  land,  if  it  be  a  lien  at  all,  as 
against  a  person  without  notice,  is  generally  superior  to  the 
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right  of  either  mortgagor  or  mortgagee:  Woolen  v.  Sugg,  114 
J^.  C.  295.  Hence  it  is  ordinarily  the  duty  of  the  mortgagee, 
•certainly  on  the  failure  of  the  mortgagor  to  discharge  such 
lien,  to  avail  himself  of  the  privilege  given  him  by  statute 
(Code,  sec.  3700),  and  save  his  security.  If  the  assignee  of 
mortgagees  negligently  suffered  another  to  acquire  a  superior 
right  by  purchasing  at  a  tax  sale,  he  catmot  complain  of 
consequences  which  naturally  followed.  If  the  lien  for  tax 
was  superior,  Jasper  Baker  acquired,  on  the  expiration  of 
the  time  allowed  for  redemption  and  the  execution  of  a  deed 
hy  the  tax-collector,  a  better  title,  legal  and  equitable,  than 
that  of  mortgagor  or  mortgagee.  But  whether  Jasper  Baker^ 
under  the  circumstances,  acquired  a  better  or  a  worse  title, 
•be,  at  all  ***  events,  obtained  possession,  and  is  not  in  priv- 
ity with  mortgagor,  mortgagee,  or  the  assignee  of  the  latter, 
«ince  he  was  not  a  party  to  the  original  foreclosure  proceed- 
ing, nor  does  he  claim  through  or  under  any  such  party. 

A  writ  of  assistance  is  only  granted  (as  was  said  in  effect 
by  the  court  in  Knight  v.  Houghtalling,  94  N.  C.  408),  when 
land  has  been  sold  under  a  decree  and  the  terre  tenant,  or 
some  one  holding  in  privity  with  hini,  refuses  to  surrendef 
possession.  Jasper  Baker,  being  a  stranger  to  the  original 
foreclosure  proceeding,  at  least  claims,  if  he  does  not  hold,  by 
another  and  an  adverse  right.  It  does  not  appear  that  he 
acquired  the  possession  from  Bryant  in  such  manner  as  to 
subject  him  to  the  estoppel  of  the  decree.  If,  therefore,  it  be 
conceded  that  the  tax  assessed  in  1886,  after  the  execution 
of  the  mortgage  deed  in  1875,  and  before  the  assignment  to 
the  plaintiff  Exum  as  trustee  for  them  and  their  creditors  in 
1888,  was  not,  without  direct  notice  to  said  trustee,  a  superior 
lien  under  the  act  of  1891,  chapter  391,  to  that  of  the  mort- 
gage or  decree  of  foreclosure,  the  plaintiff  would  still  have 
failed  to  establish  clearly  his  right  to  a  writ  of  assistance 
against  a  person  who  has  acquired  the  possession  and  was  not  a 
party  or  in  privity  with  any  party  to  the  suit  for  foreclosure: 
Knight  v.  Houghtalling,  94  N.  C.  408;  Coor  v.  Smith,  107 
1^.  C.  430. 

It  seems  to  be  established  by  the  weight  of  authority  in 
the  courts  of  this  country:  1.  That  the  writ  of  assistance  can 
be  issued  only  against  parties  or  persons  in  privity  with  par- 
ties who  have  been  concluded  by  a  decree,  and  yet  refused, 
after  notice,  to  let  purchasers  at  a  judicial  sale  under  such 
decree  into  possession:  Terrell  v.  Allison,  21  Wall.  291;  Hovt' 
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ard  V.  Bond,  42  Mich.  131;  Howard  v.  Railway  Co.,  101  U.  S. 
849;  and  2.  That  a  question  of  title  will  not  be  tried  on  an 
application  for  that  writ  {Barton  v.  Beatty,  28  N.  J.  Eq.  412) 
as  against  persons  in  possession,  claiming  adversely  and  not 
bound  by  the  decree  of  sale:  Wilson  v.  Polk,  51  Am.  Dec. 
152,  note. 

It  is  perhaps  sufficient  to  determine  that  the  writ  of  assist- 
ance ***  was  erroneously  issued  in  this  case  against  a  stranger 
to  the  judgment  heretofore  rendered  in  the  cause  in  which 
it  is  issued.  But  looking  solely  to  the  construction  of  the 
act  of  1891,  under  which  the  sale  for  tax  was  made,  and  its 
eflfect  upon  the  right  of  the  parties,  we  must  note  a  marked 
.discrepancy  in  the  facts  in  this  case,  and  in  that  of  Moore  v. 
Sugg,  114  N.  C.  292.  The  mortgage  was  executed  by  Brj'ant 
Baker  in  1875,  and  the  tax  which  became  due  in  1886  con- 
stituted a  lien  superior  to  that  of  the  mortgage:  Wooten  v. 
Sugg,  114  N.  C.  295.  The  assignee  who  took  for  the  benefit 
of  the  assignors  and  creditors  was  in  no  better  condition  than 
Dail  Bros.,  who  were  affected  with  notice  of  the  tax  falling  due 
while  the  lien  of  the  mortgage  subsisted.  If  the  plaintiff  had 
notice,  he  did  not  rid  himself  of  the  effect  of  such  notice  or 
the  duty  of  removing  the  encumbrance  by  obtaining  a  decree 
of  foreclosure.  The  mortgagee  was  required  to  see  to  the 
discharge  of  the  tax  liens  as  they  fell  due,  if  the  mortgagor 
should  make  default  in  the  payment,  or  submit  to  the  conse- 
quences of  his  neglect  to  do  so.  He  is  presumed  to  have 
known  that  the  tax  for  1886  was  not  paid  when  he  conveyed 
to  the  plaintiff,  as  trustee,  in  1888,  and  that  it  constituted  a 
lien  which  it  was  competent  for  the  legislature  to  revive  after 
it  should  become  dormant.  The  plaintiff,  as  trastee,  was  af- 
fected with  the  same  notice,  because  it  was  his  duty  also  to 
see,  as  it  had  been  that  of  his  assignor,  that  taxes  due  on  the 
land  were  discharged,  and  he  miglit,  by  reasonable  inquiry, 
have  ascertained  that  the  mortgagor  liad  failed  to  pay  them. 
He  not  only  failed,  we  must  suppose,  to  make  inquiry  before, 
but,  after  the  sale  for  taxes,  and  before  the  time  for  redemp- 
tion had  (expired.  As  the  controversy  as  to  title  is  still  to  be 
settled,  we  deem  it  best  for  the  parties  that  we  should  not 
only  declare  that  it  was  error  to  grant  the  writ  as  prayed,  but 
that  we  should  pass  upon  the  question  which  may  still  arise 
in  another  action. 

The  prayer  for  the  writ  of  assistance  should  have  been 
denied.     Error. 
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Writb  o»  Assistancb. — When  Can  Issue:  See  the  extended  note  to  TTiV- 
ton  T.  Polk,  61  Am.  Dec.  151,  and  the  notes  to  Schenck  7.  Conover,  78  Am. 
Deo.  162,  and  Statdey  v.  Sullivan,  6  Am.  St  Rep.  250. 


Harris  v,  Fishbb. 

[115  North  Cakolina,  S18.] 
Animals— Doos— Liability  fob  Acrs  of. — An  owner  of  premises,  who^ 
having  knowledge  of  the  vicious  and  dangerous  character  of  a  dog  owned 
by  his  agent,  permits  such  dog  to  run  at  large,  is  liable  for  any  damage 
done  by  the  dog  to  a  passerby.  It  is  otherwise  if  the  agent  owning 
the  dog  knows  he  is  dangerous,  but  the  owner  of  the  premises  does  not, 
aa  the  knowledge  of  the  agent  not  in  the  scope  of  the  agencj  ia  not 
the  knowledge  of  the  principal. 

Action  to  recover  damages  done  by  dogs.  Defendants 
Fisher  and  Wainman  were  the  owners,  and  one  Bevins  the 
keeper  in  charge  of  the  "  Randolph  kennels,"  kept  and  used 
for  the  purpose  of  keeping,  training,  and  raising  dogs. 
Among  the  dogs  kept  on  the  premises,  but  not  by  the  ken- 
nels, was  a  large  collie  dog,  the  property  of  Bevins'  wife, 
which,  with  other  dogs,  was  allowed  to  run  at  large.  Bevins 
resided  at  the  kennels,  and  kept  and  cared  for  the  dogs. 
The  defendants  resided  near  the  kennels,  and  were  well 
acquainted  with  the  habits  of  the  dogs,  including  the  collie 
in  question.  This  dog,  in  company  with  several  others  from 
the  kennels,  was  allowed  to  run  at  large  about  the  prem- 
ises, prior  to  the  accident  complained  of,  and  had  frequently 
attacked  persons  and  horses  while  passing  along  a  public 
road  about  seventy-five  feet  from  said  premises.  These  facts 
were  well  known  to  Bevins.  On  the  day  of  the  accident  in 
question  the  plaintiff  was  riding  a  mule  along  said  road,  and 
as  he  passed  the  kennels  the  collie  dog  and  three  other 
grown  dogs,  which  were  lying  by  the  side  of  the  road, 
sprang  up,  making  a  great  noise,  and  ran  after  and  bit  the 
heels  of  the  mule,  causing  the  latter  to  kick  up  and  throw 
the  plaintiff  with  great  violence  against  the  embankment  at 
the  side  of  the  road,  thereby  disabling  him  for  life..  It  was 
shown  that  the  collie  dog  was  the  one  which  made  the  attack 
on  the  mule.  On  the  trial  a  witness,  who  had  been  a  spec- 
tator of  the  accident,  testified  that  the  temper  and  disposi- 
tion of  the  dogs  at  the  time  "seemed  a  little  ill."  This 
testimony  was  admitted  over  objection,  and  an  exception 
taken.  Verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendants appealed. 
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/.  N.  Wihon,  for  the  appellants. 
L.  M.  Scott,  for  the  appellee. 

"*  Clark,  J.  The  evidence  objected  to  was  properly  ad- 
mitted. It  was  corroborative  of  the  evidence  as  to  the  bad 
character  of  the  dogs,  and  also  tended  to  confirm  plaintifTa 
version  of  the  manner  of  the  accident.  Defendant,  however, 
further  excepted  to  the  addition  by  the  court  to  the  fifth 
prayer  for  instruction.  By  that  addition  the  court,  in  effect, 
charged  the  jury  that  the  defendants  were  liable,  if  the  injury 
was  caused  by  dogs  belonging  either  to  the  defendants  or 
their  agent  living  on  the  place,  if  said  dogs  were  ferocious 
and  mischievous,  and  so  known  to  be  by  the  defendants. 
The  defendants  placed  much  stress  on  the  fact  that  one  of  the 
"*  dogs,  the  collie,  belonged  not  to  defendants,  but  to  their 
agent's  wife,  and  the  ownersliip  of  the  collie  being  not  within 
the  scope  of  his  agency,  his  knowledge  of  the  character  of  the 
collie  owned  by  his  wife  was  not  the  knowledge  of  the  de- 
fendants. But  that  point  is  not  presented  by  the  addition 
to  the  charge,  which  is,  that  if  the  dogs  were  ferocious  and 
mischievous,  and  that  fact  was  known  to  the  defendants, 
whether  the  dogs  were  owned  by  them  or  their  agent  living 
on  the  place,  the  defendants  would  be  liable.  This  must  be 
so.  If  the  defendants,  knowing  the  dog  was  vicious  and  dan- 
gerous, permitted  their  agent  to  retain  him  in  company  with 
their  other  dogs,  at  a  place  on  the  side  of  the  road  where  he 
would  be  likely  to  commit  damage  to  passersby,  and  he  does 
so,  the  principal  is  liable:  1  Am.  &  Eng.  Ency.  of  Law,  584. 
It  would  be  otherwise  if  the  agent  owning  the  dog  knew  he 
was  dangerous,  but  the  owner  of  the  premises  did  not,  for 
the  knowledge  of  the  agent  not  in  the  scope  of  the  agency  is 
not  the  knowledge  of  the  principal.  The  ownership  of  the 
dog  in  such  case  is  not  within  the  agency.  Here,  how- 
ever, the  instruction  excepted  to  is  that  if  the  owner  of  the 
premises,  having  knowledge  of  the  vicious  and  dangerous 
character  of  a  dog  owned  by  his  agent,  permits  said  dog  to 
run  at  large  on  his  premises,  said  owner  of  the  premises  is 
liable.  As  to  the  third  exception,  the  court  charged  in  eub- 
etance  as  prayed  by  defendants. 

No  error.  

Animals— Vicious  Dogs— Liability  fob  Injuries  Gaussd  bt. — If  on* 

lawfully  on  the  premises  of  another  is  there  bitten  by  a  vicious  and  danger* 
oua  ilog,  kept  by  the  occupier  of  the  premises,  with  knowledge  of  its  char* 
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acter,  he  is  answerable  for  injuries  sustained,  though  he  had  posted  a  notice, 
"Beware  of  the  Dogs":  Sylvester  v.  Maag,  155  Pa.  St.  225;  35  Am.  St.  Rep. 
878,  and  note.  See,  especially,  the  note  to  Knowlea  v.  Mulder^  16  Am.  St. 
Rep.  631. 

Aqknot— Pbincipal  Whkn  Bound  bt  Knowlkdob  ot  Agent. — Notice 
to  an  agent  is  not  notice  to  his  principal,  unless  given  to  the  agent  acting 
in  the  coarse  of  his  employment,  or  unless,  if  not  so  given,  it  was  present  in 
his  mind  when  acting  as  such  agent,  and  is  of  such  a  nature  as  he  mii^ht 
communioate  to  his  principal:  Witlenhroci  v.  Parker,  102  Cal.  93;  41  Am. 
St.  Rep.  172,  and  note.  The  knowledge  of  an  agent  will  affect  his  priitci* 
pal  with  notice,  if  acquired  by  him  during  his  agency,  and  in  the  course  of 
the  business  from  which  the  principal's  rights  and  liabilities  arise:  Snyder 
▼.  Partridge,  138  111.  173;  .32  Am.  St.  Rep.  130,  and  note.  See  the  note  to 
Merchants'  Nat.  Bank  v.  Lovitt,  35  Am.  St.  Rep.  773,  where  the  cases  are 
•oUeoted. 


Benbow  v.  Cook. 

[115  NOBTH  Cabolina,  824.] 

Corporations— Organization  of. — If  corporate  powers  are  granted  by 
private  statute  there  must  be  evidence  of  acceptance  by  the  corporators 
and  a  compliance  with  all  conditions  precedent  prescribed  by  law,  in 
order  to  show  afiBrmatively  that  the  corporation  is  lawfully  organized; 
bat,  if  the  corporation  is  formed  under  a  general  law,  the  signing  and  re- 
cording of  articles  of  agreement  by  the  corporators  constitute  them  a 
body  politic  for  the  purposes  set  forth  in  such  agreement. 

OoBPORATioN3 — FORMATION  OP. — Private  corporations  are  formed  when  the 
necessary  contractual  relations  are  created  between  the  persons  clothed 
by  law  with  the  powers  of  a  body  politic. 

CJoRPORATioNs— Organization— Meeting  for — Notice  ot. — If  all  of  the 
stockholders  expressly  assent  to  a  call  for  a  meeting  of  stockholders  to 
organize  a  corporation,  participate  in  such  meeting,  and  acquiesce  in  its 
action,  it  is  a  valid  meeting,  although  expr;e8s  notice  was  not  given  to 
each  stockholder  as  by  statute  provided. 

CJoRPORATioss— Mketisg  OF— Waiver  OF  NoTiCB. —  Strict  statutory  re- 
quirements as  to  notice  of  a  meeting  of  stockholders  of  a  corporation, 
being  intended  for  their  protection,  may  be  waived  by  them,  and,  if 
waived,  the  meeting  and  all  its  proceedings  are  as  valid  as  if  fall  statu- 
tory notice  bad  been  given. 

CoRPORAnoNS — Meetings — Notice— Prkspmption. — Minutes  of  the  pro- 
ceedings of  a  meeting  of  the  stockholders  of  a  corporation  raise  a  pre- 
sumption that  due  notice  thereof  was  given,  and  that  its  proceedings 
were  regular  and  lawful. 

Corporations — Meetings— Ratification  of  Proceedings. —  Although  a 
meeting  of  the  stockholders  of  a  corporation  for  the  purpose  of  organ- 
izing the  corporation,  or  for  any  other  purpose,  is  not  called  in  the  man- 
ner prescribed  by  law  or  the  by-laws  of  the  company,  the  action  of  the 
meeting  is  valid  if  every  stockholder  who  did  not  participate  in  the 
meeting  ratified  its  action  afterward. 

Corporations- Meetino.s — Validity  of  Mortgaob. — When  all  of  the 
directors  and  stockholders  constituting  the  body  corporate  meet  with- 
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out  notice,  and  hold  a  corporation  meeting,  at  which  they  agrte  to  creat« 
an  indebtedness,  and  authorize  the  execution  of  a  mortgage  to  secure  it^ 
their  action  is  valid  and  binding,  and  a  failure  to  make  a  record  of  their 
proceedings  at  that  time  does  not  affect  the  validity  of  their  action,, 
provided  a  record  of  such  proceedings  is  made  and  signed  by  them  at- 
auother  time. 

CJoRPORATiONS — Skal — PRESUMFrios. — A  deed  of  a  corporation  reciting  thafe 
it  is  sealed  with  the  corporation  seal  raises  the  presumption  that  what 
purports  to  be  such  seal  placed  after  the  names  of  the  corporate  officers- 
executing  the  deed  is  the  seal  of  the  corporation. 

C!oRPORATiON— Estoppel  to  Disavow  Act  ok  Agent. — A  corporation  i* 
estopped  to  disavow  the  act  and  authority  of  its  agent  in  executing  % 
mortj^age  on  its  property  if,  with  notice  of  its  execution,  the  corpora- 
tion takes  no  steps  to  disaffirm  the  act  of  such  agent.  On  the  contrary ,. 
such  action  amounts  to  a  ratification  of  the  mortgage. 

Corporations — Right  to  Dispose  of  rROPERTY. — Private  corporation 
may  dispose  of  its  property  without  express  statutory  authority. 

Corporations.— Mortgage  Deed  executed  by  a  corporation  on  its  property 
is  not  an  executory  contract. 

Action  by  Benbow  to  recover  possession  or  damages  for 
the  nondelivery  of  cotton-mill  machinery  claimed  under  a 
mortgage  given  by  the  Crown  Mills  Corporation,  and  which 
the  defendant  Cook,  as  sheriff,  seized  and  sold  under  execu- 
tions against  such  corporation.  Defendant  denied  the  valid- 
ity of  the  mortgage  on  the  grounds:  1.  That  the  corporation 
was  not  legally  organized;  2.  That  the  mortgage  was  not 
authorized  by  the  statute  or  charter  or  by-laws  of  the  corpo- 
ration.    Plaintiff  suffered  a  nonsuit,  and  appealed. 

L.  M.  Scott,  for  the  appellant. 

Schenck  &  Schenck  and  W.  W,  Fuller,  for  the  appellee. 

»28  Avery,  J.  If  the  corporation  never  had  any  lawful 
existence,  as  the  defendant  contends,  of  course  it  did  not  au- 
thorize the  execution  of  a  mortgage  some  months  after  it  i» 
claimed  that  it  was  duly  organized.  The  statute  (Code,  sec. 
677)  provides  that '*  Any  number  of  persons,  not  less  than* 
three,  who  may  be  desirous  of  engaging  in  any  business  not 
unlawful,  except  building  railroads  or  banking  or  insurance^ 
at  any  place  within  the  state,  may,  if  it  please  them,  become 
incorporated  in  the  manner  following,"  etc.  It  seems  '** 
that  three  persons,  Amos  Ragan,  0.  S.  Causey,  and  R.  £► 
Causey,  as  the  sole  corporators  of  a  manufacturing  company^ 
having  ten  shares  each,  signed  articles  of  agreement  before 
the  clerk  of  the  superior  court  of  Guilford  county,  which  were 
duly  recorded.  Having  complied  with  the  requirements  as 
to  the  form  of  the  articles  of  agreement,  and  caused  the 
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proper  record  to  be  made,  the  three  persons  named  as  sole 
corporators  became  a  body  politic  for  the  purposes  set  forth 
in  the  agreement:  Code,  sees.  678,  679.  When  corporate 
powers  are  granted  by  a  special,  instead  of  a  general,  act  of 
the  legislature,  there  must  be  evidence  of  acceptance  by  the 
corporators  and  compliance  with  all  conditions  precedent 
prescribed  by  law,  in  order  to  show  affirmatively  that  the 
corporation  is  lawfully  organized.  But  in  our  case  every 
corporator  affixed  his  hand  and  seal  to  the  articles  of  agree- 
ment recorded,  and  by  such  signature  and  the  recording  of 
the  instrument  became  invested  with  all  the  powers  which  it 
was  contemplated  by  law  to  confer  in  such  cases:  Code,  sec. 
679.  Private  corporations  are  formed"  when  the  necessary 
contractual  relations  are  created  between  the  persons  clothed 
by  law  with  the  powers  of  a  body  politic:  1  Morawetz  on 
Private  Corporations,  24.  The  existence  of  the  company  de- 
pends upon  the  fact  of  the  acceptance  of  the  privilege  (1 
Morawetz  on  Private  Corporations,  26),  and  it  was  evidently 
tiie  intent  of  the  legislature  that  the  signature  to  the  articles 
should  be  deemed  an  acceptance,  leaving  no  other  condition 
precedent  to  be  performed,  except  the  recording,  this  being  a 
substantial  compliance  with  the  requirements  of  the  law:  1 
Morawetz  on  Private  Corporations,  27,  et  seq,  32,  33.  In 
such  cases  the  corporators  are  usually  constituted  only  a 
quasi  corporation,  *'  whose  sole  function  is  to  bring  into  exist- 
ence the  corporation  consisting  of  the  real  body  of  stock- 
holders." But  in  our  case  the  signers  of  the  certificate,  as 
appears  from  the  recorded  articles  of  agreement,  were  not 
only  the  sole  corporators,  but  the  only  stockholders,  and,  as 
between  themselves,  constituted  a  corporate  body,  wanting 
only  formal  organization  in  order  to  transact  business  with 
the  public. 

'^®  The  law,  intending  to  protect  the  rights  of  minori- 
ties, requires  that  notice  of  tiie  meetings  of  the  stockholders 
of  a  corporation  shall  be  given  to  every  person  who  holds 
a  share  of  the  stock,  and,  if  no  other  mode  of  notification 
be  provided  in  the  charter  or  by-laws  of  a  company,  or  by 
statute,  express  notice  must  be  given.  The  owner  of  every 
unit  of  interest  constituting  a  part  of  the  aggregate  body 
of  stock  is  entitled  to  tlie  opportunity  which  due  notice 
affords  him  of  protecting  it,  by  being  present  and  partici- 
pating in  meetings:  1  Cook  on  Stocks  and  Stockholders, 
sec.  574.     The  reason  for  this  rule  is  plainly  met,  so  far  as 
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the  organization  of  the  company  is  concerned,  when  it  ap- 
pears that  all  of  the  stockholders  assented  to  the  call  of  the 
meeting,  participated  in  it,  and  acquiesced  in  its  conse- 
quences afterward.  The  state  has  not  complained  or  taken 
any  steps  to  question  its  rights  or  annul  its  powers  as  a  body 
politic.  If  we  concede  that  section  665  of  the  code  was  in- 
tended to  apply  in  such  a  case  as  this,  the  only  purpose  of 
the  legislature  in  enacting  it  was  to  provide  that  every  cor- 
porator should  have  notice  of  the  time  and  place  of  a  meeting 
for  organization.  There  was  no  necessity  for  proving  a  com- 
pliance with  the  statute,  when  every  person  interested  had 
express  notice  and  participated  in  the  meeting:  Angell  & 
Ames  on  Corporations,  sec.  492.  The  strict  requirements  as 
to  notice,  being  intended  to  protect  stockholders,  may  be 
waived  by  them,  and,  when  they  do  waive  it,  "the  meeting 
and  all  proceedings  areas  valid  as  they  would  be  had  the  full 
statutory  notice  been  given":  1  Cook  on  Stocks  and  Stock- 
holders, sec.  599. 

It  is  always  presumed  that  notice  is  given,  and  that  any 
meeting  of  which  a  minute  is  found  in  the  proceedings  of  the 
stockholders  of  a  corporation  was  regularly  and  lawfully 
held:  Cook  on  Stocks  and  Stock iiolders,  sec.  600.  When  a 
party  assumes  the  burden  of  showing  irregularity,  and  actu- 
ally shows  that  the  meeting  for  organization,  or  any  subse- 
quent one,  was  not  called  in  the  manner  prescribed  by  law 
or  the  by-laws  of  the  company,  the  action  of  the  meeting  will 
nevertheless  be  declared  valid  "*  when  it  appears  that 
every  stockholder  who  did  not  participate  in  the  meeting 
ratified  its  action  afterward:  Stutz  v.  Handley,  41  Fed.  Rep. 
631;  Nelson  v.  Huhhard,  96  Ala.  238;  Campbell  v.  Argenta 
etc.  Min.  Co.,  51  Fed.  Rep.  1. 

If  the  three  directors,  Amos  Ragan,  0.  S.  Causey,  and  R.  E. 
Causey,  met  at  High  Point  witliout  notice,  they  being  also 
the  holders  of  all  the  stock,  it  was  a  waiver  of  the  require- 
ment of  the  by-laws  that  such  meetings  should  be  called  by 
the  president  or  a  majority  of  the  directors:  Nelson  v.  Hub- 
bard, 96  Ala.  238;  Jones  v.  Milton  etc.  Turnpike  Co.,  7  Ind. 
547.  Whether  the  directors  met  at  Greensboro  or  High 
Point,  and  whether  in  pursuance  of  previous  notice  or  not,  is 
immaterial,  if  in  fact  they  met  together  and  agreed  to  create 
the  indebtedness  and  authorize  the  execution  of  the  mortgage 
to  secure  it,  they,  as  stockholders  and  directors  constituting, 
as  they  did,  the  whole  of  each  body,  waived  objection  to  the 
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want  of  the  notice  prescribed  by  the  by-laws,  and  the  failure 
to  make  a  record  of  their  proceedings  at  that  time  does  not 
affect  the  validity  of  their  action:  Handley  v.  Stutz,  139  U.  S. 
417.  The  signing  of  the  minutes  at  another  time  would  not 
affect  the  validity  of  the  action  of  the  board,  if  in  fact  all 
three  met,  discussed  the  question  of  executing  the  mortgage, 
and  agreed  to  what  was  afterward  entered  on  the  minutes 
and  signed  by  them.  It  is  true  that  the  assent  of  each  of 
the  three,  obtained  at  different  times  or  places,  to  a  certain 
course  of  proceeding,  would  not  bind  them,  because  it  would 
not  be  the  action  of  the  directors  as  a  collective,  body;  but  if 
as  a  body  they  assembled  together  and  conferred  in  taking 
certain  action,  they  waived  all  objection  to  irregularities, 
though  the  meeting  may  have  been  informal  and  the  minutes 
may  not  have  been  then  recorded.  The  case  of  Duke  v. 
Markhavi,  105  N.  C.  131,  18  Am.  St.  Rep.  889,  is  clearly 
distinguishable  in  that  there  the  stockholders  at  no  time 
assembled  as  a  body,  but  the  assent  of  each  individual  was 
asked  and  obtained  separately.  It  is  not  contended  that  the 
consent  of  each  individual  has  the  '"  same  force  as  the 
concurrence  of  all  assembled  together,  given  after  an  oppor- 
tunity to  discuss  their  proceedings,  interchange  views,  and 
to  acquire  benefit  of  such  consultation. 

A  corporation  must  at  least  affix  its  seal  to  such  instru- 
ments as  would  be  invalid  if  executed  by  a  natural  person 
without  a  seal:  1  Morawetz  on  Private  Corporations,  sec.  338. 
It  was  therefore  essential  that  the  seal  should  be  affixed  to 
the  mortgage.  If  R.  E.  Causey,  the  secretary  and  treasurer, 
was  authorized  to  sign  the  instrument,  as  agent,  it  will  be 
presumed  that  what  purported  to  be  a  seal,  and  would  have 
been  declared  sufficient  if  attached  to  his  signature  as  an 
individual,  was  the  seal  of  the  corporation  affixed  in  accord- 
ance with  the  recital  in  the  attestation  clause:  2  Cook  on 
Stocks  and  Stockholders,  sec.  722.  That  clause  is  as  follows; 
"In  testimony  whereof,  the  said  party  of  the  first  part  has 
caused  this  deed  to  be  signed  by  its  secretary  and  treasurer 
and  two  stockholders,  and  sealed  with  its  corporate  seal. 
[signed]  "  R.  E.  Causey,  Sec.  and  Treas.  [seal] 
"O.S.  Causey,  [seal] 

"  R.  E.  Causey."  [seal] 

The  deed  was  made  in  the  name  of  the  corporation 
(Crown  Mills)  inserted  in  the  body  of  it  as  the  grantor,  and 
if  it  can  be  shown  that   R.  E.  Causey,  the  secretary  and 
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treasurer,  was  the  agent  of  the  company,  clothed  with  au- 
thority from  the  corporation  to  execute  a  mortgage  of  its 
property,  the  form  of  attestation  adopted  .would  be  practically 
that  approved  by  Cook  on  Stocks  and  Stockholders,  sectior* 
723,  note.  But  it  is  contended  that  the  secretary  and  treas- 
urer was  empowered  only  "  to  execute  the  company's  obliga- 
tion to  the  amount  of  twelve  thousand  dollars,  and  to  secure 
the  same  by  executing  a  mortgage  on  machinery  now  owned 
by  the  company,"  whereas  the  mortgage  was,  in  fact,  given 
to  secure  a  debt  incurred  previously  by  0.  S.  Causey  for 
money  loaned  by  the  plaintiff  to  buy  the  machinery,  after- 
ward turned  over  to  the  corporation  to  be  '"  used  in  the 
mills,  the  seizure  of  which  on  several  executions  by  the  de- 
fendant as  sheriff  giving  rise  to  this  controversy.  The 
authority  given  was  to  execute  the  company's  obligation, 
without  specifying  for  what  purpose  or  for  what  considera- 
tion. The  property  was,  in  fact,  conveyed  to  secure  the 
payment  of  the  money  with  which  the  property  in  contro- 
versy was  bought.  O.  S.  Causey  had  obtained  the  money 
from  the  plaintiff  to  buy  the  machinery  for  a  company  to  be 
thereafter  organized,  and  had  attempted  to  transfer  the  title 
to  the  machinery,  as  purchased,  to  the  plaintiff. 

After  the  formation  of  the  corporation  this  property  was 
turned  over  to  it,  and  the  purpose  in  executing  the  mortgage 
was  to  secure  tiie  money  advanced  to  buy  it.  If  we  admit 
that  it  is  questionable  whether  there  was  any  obligation  on 
the  part  of  the  corporation  to  pay  the  debt,  it  must  neverthe- 
less be  conceded  that  every  director  and  stockholder  had 
notice  of  the  execution  of  the  instrument  by  the  secretary 
and  treasurer  claiming  to  be  acting  as  agent  of  the  company. 
It  miglit  have  been  sufhcientto  estop  them  to  show  that  with 
notice  of  the  execution  they  took  no  steps  to  disaffirm  the 
mortgage  deed  (2  Morawetz  on  Private  Corpora  tions,  sec.  63 1 ), 
but  it  seems  clear  that  they  cannot  disavow  the  act  of  the 
agent.  This  is  not  a  question  as  to  the  validity  of  a  mort- 
gage deed.  It  is  conceded  that  the  subsequent  ratification  by 
the  directors  or  stockholders  of  an  invalid  deed,  or  one  not 
in  form  a  mortgage,  would  not  validate  it  so  as  to  create  a  lieu 
superior  to  any  other  lien  attaching  in  the  interval  between 
the  execution  or  registration  and  the  ratification.  But  in 
our  case  the  ratification  is  accomplished  by  signing  before 
the  delivery  or  registration  of  the  deed,  and  it  is  registered  in 
such  shape  that  its  validity  as  a  lien  can  only  be  questioned 
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by  showing,  in  rebuttal  of  the  presumption  of  authority,  that 
the  agent  purporting  to  act  was  not  in  fact  empowered  to  do 
80.  There  was  no  seal  attached  to  the  paper  offered  in  Duke 
V.  Markham,  105  N.  C.  131,  18  Am.  St.  Rep.  889,  and  pur- 
porting to  be  a  deed,  and  ratification  ''"*  would  not  have 
made  it  a  mortgage  deed,  while  no  act  of  the  company  by 
amendment  or  otherwise  could  have  made  it  relate  back  so  as 
to  give  it  the  force  of  a  lien  from  registration  superior  to  such 
liens  as  attached  when  it  stood  upon  the  record  in  its  original 
form.  A  private  corporation,  not  charged  with  any  duty  to 
the  public,  and  not  quasi  public  in  its  character,  may  dispose 
of  its  property  (as  certainly  distinguished  from  its  franchise) 
without  express  authority  from  the  legislature  by  virtue  of 
the  general  right  of  alienation  that  is  an  incident  of  owner- 
ubip  by  natural  or  artificial  persons:  4  Am,  &  Eng.  Ency.  of 
Law,  238;  Antietam  Paper  Co.  v.  Chronicle  Pub.  Co.,  115  N.  C. 
143.  We  do  not  think  that  this  is  a  case  in  which  the  statute 
limiting  the  liability  that  may  be  incurred  by  executing  con- 
tracts of  corporations  (Code,  sec.  683),  applies,  if  that  statute 
be  still  in  force,  as  to  existing  suits:  Laws  1893,  cs.  84,  388. 
There  was  no  executory  contract  in  this  case.  The  corpora- 
tion executed,  if  any  thing,  a  mortgage  deed  conveying  its 
property. 

For  the  reasons  given  we  think  that  the  judge  below  erred 
in  ruling  that  the  plaintiflTs  are  not  entitled  to  recover  in  any 
aspect  of  the  evidence,  and  we  must  tiierefore  grant  a  new 
trial.  

Corporations— Organization. — The  formation  of  a  corporation  cannot 
be  accomplished  except  by  a  substantial  compliance  with  the  statute:  Martin 
V.  Deftz,  102  Cal.  55;  41  Am.  St.  Rep.  151,  and  note.  See  a  thorough  dia* 
ca»siou  of  this  subject  iu  the  monographic  note  to  Peoples.  MontecUo  Water 
Co.,  33  Am.  St.  Rep.  176. 

Corporations — Mektings— Notice  or. — Necessity  for:  See  Thompson 
V.  Williama,  76  Cal.  153;  9  Am.  St.  Rep.  187;  Chase  v.  TuUie,  55  Conn. 
455;  3  Am.  St.  Rep.  64,  and  note;  Edgerly  v.  Eme)»on,  23  N.  H.  555;  55; 
Am.  Dec.  207,  and  note;  Bank  v.  McCarthy,  55  Ark.  473;  29  Am.  St.  Rep. 
60,  and  note;  also  the  extended  note  to  Slow  v.   fVyse,  18  Am.  Dec.  102. 

Corporations— Meetings — Presumption  of  Notice. — A  quorum  of  the 
directors  uf  a  corporation  having  attended  a  special  meeting,  it  will  be  pre- 
snmed  prima  facie  that  all  the  directors  were  duly  notified  to  attend:  Choti- 
teau  Ins.  Co.  v.  Holmes,  68  Mo.  601;  30  Am.  Rep.  807. 

CoRPOBATioss— Seal— PBKSDMFrioN. — A  6eal  affixed  to  an  instmment 
which  purports  to  be  the  corporate  seal  of  a  corporation  must,  in  the  absence 
of  objection,  be  presumed  to  be  genuine,  as  well  as  affixed  by  proper  author- 
ity:   BurneU  v.  Lyford,  93  Cal.  114;  Crumlishv.  Railroad  Co.,  32  W.  Va. 
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144;  Musser  r.  Johmon,  42  Mo.  74;  97  Am.  Dec.  316,  and  note;  Susquehanna 
Bridge  etc.  Co.  r.  General  Ins.  Co.,  3  Md.  305;  56  Am.  Deo.  740,  and  note> 
Phillips  y.  Coffee,  17  IlL  154;  63  Am.  Dec.  357,  and  note. 

Corporations— ElsTOPPKL  to  Deny  Acr  or  Authority  o»  Aqknt. — A 
eorporatioa  is  estopped  to  deny  that  the  person  executing  a  negotiable  in- 
strument as  its  treasurer  was  such  treasurer,  and  that  his  acts  within  the  im- 
plied power  of 'his  office  are  binding  upon  it,  when  he  took  possession  of  the 
office  under  a  pretended  election,  and  was  permitted,  without  objection  on  tha 
part  of  the  corporation  or  its  stockholders,  to  continue  in  the  discharge  of 
the  duties  of  tlie  office,  and  bis  election  was  ratified  subsequently  to  the  execu- 
tion of  the  note:  Merc/iants'  Nat.  Bank  v.  Citizena'  Oas  etc  Co.,  159  Mass. 
605;  38  Am.  St.  Rep.  453,  aud  note.  To  the  same  e£fect  see  Duggan  v.  Pacific 
Boom  Co.,  6  Wash.  693;  36  Am.  St.  Rep.  182,  and  note,  with  the  cases  ooU 
lected. 


Grady  u  Wilson. 

[115  North  Carolina,  S44.] 

Statute  or  Limitations — Plbadinq. — If  a  complaint  alleges  the  render* 
iug  of  services,  frequent  promises  to  pay  therefor,  and  the  reasonable 
value  thereof,  an  answer  alleging  that  if  defendant  promised  "any 
compensation  it  was  in  parol,  and  more  than  three  years  has  elapsed 
since  the  making  of  such  promise,"  and  defendant  specially  pleads  the 
statute  of  limitations  upon  such  promise,  sufficiently  pleads  the  statute, 
whether  the  action  is  upon  an  express  or  implied  promise. 

Statutes  of  Limitations— Lunatics. — After  the  statute  of  limitations  has 
commenced  to  run  in  favor  of  one  who  subsequently  becomes  insans 
it  is  not  suspended  in  its  operation  by  the  supervening  insanity. 

Statute  of  Limitations— As  Affectinq  Lunatio. — If  a  debt  against  an 
insane  person  could  have  been  established  by  judgment  against  his 
guardian  before  the  debt  was  barred  by  limitation,  the  fact  that  the 
debt  could  not  have  been  enforced  until  after  the  death  of  the  insane 
ward,  because  his  income  was  required  to  support  him,  does  not  sus- 
pend the  operation  of  the  statute  of  limitations. 

Statute  of  Limitations — New  Promise. — A  reply  by  a  debtor's  adminis- 
trator to  a  demand  for  payment  of  the  debt  that  he  would  "  see  the 
judge  and  do  whatever  he  said,"  is  not  such  new  promise  as  to  con- 
Btitnte  a  waiver  of  the  statute  of  limitations. 

Action  against  the  administrator  of  a  deceased  lunatic  to 
recover  compensation  for  services  rendered  such  lunatic 
Judgment  for  plaintiff,  and  defendant  appealed. 

Battle  &  Mordecai,  for  the  appellant. 

/.  T.  Avery  and  S.  J.  Ervin^  for  the  appellee. 

•*''  Clark,  J.  The  allegation  of  the  complaint  is  that  the 
plaintififs  intestate  rendered  services  during  the  years  1881, 
1882,  1883,  and  1884  as  a  servant  for  defendant's  intestate, 
who  promised  time  and  again  to  pay  for  them.     The  com- 
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plaint  further  alleges  the  reasonable  value  of  said  services, 
so  as  recover  upon  a  quantum  vieruit.  The  answer  alleges 
full  payment  of  said  services,  and  says  that  if  defendant's 
intestate  promised  any  additional  compensation,  or  any  com- 
pensation, it  "  was  in  parol,  and  more  than  three  years  had 
«lapsed  since  the  making  of  such  promise,  and  the  defendant 
specially  pleads  the  statute  of  limitations  upon  such  prom- 
ise." The  statute  was  sufficiently  pleaded,  whether  the 
action  is  on  the  express  promise  or  the  implied  promise: 
Stokes  V.  Taylor,  104  N.  C.  394;  Fulps  v.  Mock,  108  N.  C. 
601;  Stiihbs  v.  Motz,  113  N.  C.  458.  This  is  not  a  case  where 
the  alleged  promise  is  to  pay  out  of  the  estate  after  death. 
Here  the  statute  began  to  run  for  each  year's  services  at  the 
€nd  of  the  year.  The  statute  began  to  run  for  the  last  year's 
cervices  on  January  1,  1885,  and  three  years  had  elapsed  be- 
fore the  death  of  either  plaintiff's  intestate  or  of  defendant's 
intestate.  The  code,  section  164,  has  therefore  no  application. 
The  claim  as  to  1881  and  1882  was  already  barred  upon  the 
defendant's  intestate  becoming  insane  in  1886.  As  to  the 
claim  for  1883  and  1884,  the  statute  having  begun  to  run  was 
not  suspended  by  the  supervening  insanity:  Chancey  v.  Pow- 
til,  103  N.  C.  159.  Action  should  have  been  brought  within 
***  three  years  against  the  employer,  or,  after  the  insanity, 
against  his  guardian.  The  debt  could  have  been  established 
by  judgment  even  if  the  allegation  was  correct  that  it  could 
not  have  been  collected  till  after  the  ward's  death  on  account 
of  the  income  being  required  for  his  support.  The  claim 
being  barred  before  the  death  of  defendant's  intestate,  and 
there  being  neither  proof  nor  allegation  of  a  new  promise  in 
writing  (Code,  sec.  172)  by  the  defendant,  it  is  not  necessary 
to  consider  the  question  which  that  would  have  raised:  Flem- 
ming  v.  Flemming,  85  N.  C.  127.  The  reply  of  the  admin- 
istrator to  the  plaintiff  that  it  was  not  necessary  to  get  a 
lawyer  and  that  he  "  would  see  the  judge  and  do  whatever 
he  said,"  was  not  conduct  which  waived  the  statute  and  jus- 
tified the  plaintiff  in  not  bringing  action:  Hill  v.  Hilliard^ 
103  N.  C.  34;  Joyner  v.  Massey,  97  N.  C.  148.  Besides,  the 
claim  was  already  barred,  and  the  plaintiff  was  not  preju- 
diced by  the  delay. 

Error.  

LiMrTATiONS  OF  ACTIONS — Insank  Pkrsons. — Whan  the  statute  once  be- 
gins to  run,  neither  iadanity  nor  any  otiier  sui^vervetiitig  ilisability  arrests 
its  progress:  Adamnm  ▼.  Srmth,  2  Mill  269;  12  Aia.  Deo.  665,  and  note. 
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The  statute  once  set  in  motion  continues  to  ran  not  withstanding  nndae 
influence  exercised  by  the  defendant  over  the  plaintiff,  the  latter  being  weak 
minded,  but  neither  an  idiot  or  lunatic:  Piper  v.  Hoard,  107  N.  Y.  67;  1 
Am.  St.  Rep.  785,  and  note.  See  on  this  subject  the  extended  note  to 
Moorey.  Armstrong,  36  Am.  Dec.  at  pages  71,  72. 

Limitations  of  Acmions— New  Promise. — As  to  what  acknowledgment 
or  new  promise  will  remove  the  bar  of  the  statute,  see  the  notes  to  Suue  ▼. 
Finn,  14  Am.  St  Rep.  660;  Spangle/-  v.  Spam/ler,  9  Am,  St.  Rep.  116;  Matf 
dieaUr  v.  Brcedner,  1  Am.  St.  Rep.  831,  and  Hartranft'$  Estate^  34  Am.  St. 
Rep.  7!«). 
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OmcERS — ^Tbatfio  in  Public  Offices. — Agreements  for  compensation  to 
procure  appointment  to  a  public  office,  or  to  resign  such  office  in 
another's  favor  for  a  consideration,  are  void,  because  against  public 
policy. 

OfFICEKS — MOBTOAOK    TO     SeCORB    CONTRAC?r  TO    PrOOURK    ApFOINTMKNT 

TO  Office — Injdnction. — A  mortgage  given  to  secure  an  agreement  for 
compensation  for  securing  an  appointment  to  public  office  is  void,  be- 
cause against  public  policy,  and  an  attempted  sale  under  a  power  con« 
tained  in  such  mortgage  may  be  restrained  by  injunction. 

Application  for  an  injunction  to  restrain  a  sale  of  land 
nnder  a  power  contained  in  a  trust  deed.  On  September  1, 
1893,  J.  R.  Moss  was  postmaster  at  Henderson,  North  Caro- 
lina, and  his  term  of  ofBce  expired  on  March  1,  1894.  On 
September  1,  1893,  said  Moss  represented  to  the  plaintiff, 
A.  M.  Basket,  who  was  an  old  man  and  easily  influenced, 
tliat  he,  the  said  Moss,  could  procure  for  said  Basket  the  ap- 
pointment of  postmaster  at  Henderson,  North  Carolina,  as 
his  successor;  and  further  represented  to  said  Basket  that 
if  he  would  secure  to  him,  the  said  Moss,  the  sum  of  nine 
hundred  and  seventy-two  dollars  and  fifty  cents  by  deed  in 
trust  un  his,  the  said  Basket's,  real  estate,  that  he,  the  said 
Moss,  would  sell  and  deliver  to  him,  the  said  Bnsket,  his 
unexpired  term  as  postmaster,  and  go  to  Washington  city, 
D.  C,  see  the  President  of  the  United  States  and  other 
proper  authorities,  resign  his  office  to  him,  the  said  Basket, 
secure  the  appointment  of  tlie  latter,  and  that,  if  he  should 
be  appointed  and  hold  office  at  the  expiration  of  the  term  of 
said  Moss,  the  president  would  reappoint  him,  the  said  Bas- 
ket, to  the  oflBce  of  postmaster.  Basket  relying  on  such 
representations  executed  his  bond  to  J.  R.  Moss,  for  nine 
hundred  and  seventy-two  dollars  and  fifty  cents,  on  Septem- 
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ber  1,  1893,  and  on  the  same  day  executed  to  E.  W.  Moss, 
as  trustee,  a  deed  of  trust  on  a  certain  tract  of  land.  Tlie 
sale  of  this  land  under  such  deed  of  trust  is  now  sought  to  be 
restrained.  On  the  l)earing  in  the  court  below  a  temporary 
injunction  was  granted,  and  the  defendants  appealed. 

T.  T.  Hicks,  for  the  appellants. 

H.  C.  Zollicoffer,  for  the  appellees. 

**'  Clark,  J.  The  public  has  a  right  to  sonae  better  test 
of  the  capacity  of  their  servants  than  the  fact  that  they 
possess  the  means  of  purchasing  their  offices.  The  code, 
section  1871,  provides:  "All  bargains,  bonds,  and  assurances 
made  or  given  for  the  purchase  or  sale  of  any  office  whatso- 
ever, the  sale  of  which  is  contrary  to  law,  shall  be  void." 
Notwithstanding  the  office  is  an  office  under  the  United 
States  government,  if  an  action  were  brought  in  our  courts 
to  recover  upon  a  bond  or  mortgage  given  for  such  consider- 
ation, our  courts  would  hold  it  void.  Such  agreements  are 
void  at  common  law,  as  well  as  by  statute.  So  also  contracts 
to  procure  appointments  to  office  are  void  (Mechein  on  Pub- 
lic Offices,  sec.  351);  or  to  resign  office  in  another's  favor: 
Mechem  on  Public  Offices,  sec.  357;  Meacham  v.  Dow,  32  Vt. 
721;  Gracone  v.  Wroughton,  11  Ex.  146.  Public  offices  are 
public  trusts,  and  should  be  conferred  solely  upon  consider- 
ations of  ability,  integrity,  fidelity,  and  fitness  for  the  posi- 
tion. Agreements  for  compensation  to  procure  these  tend 
directly  and  necessarily  to  lower  the  character  of  the  ap- 
pointments to  the  great  detriment  of  the  public.  Hence, 
such  agreements,  of  whatever  nature,  have  always  been  held 
void  as  being  against  public  policy:  Meguire  v.  Corwine,  101 
U.  S.  108;  Tool  Co.  v.  Norris,  2  Wall.  45;  Gray  v.  Book,  4 
N.  Y.  449;  Gaston  v.  Drake,  14  Nev.  175;  83  Am.  Rep.  548; 
Filson  V.  Himes,  5  Pa.  St.  452;  47  Am.  Dec.  422;  Faurie  v. 
Morin,  4  Mart.  *"  (La.)  39;  6  Am.  Dec.  701;  Liness  v. 
Hesing,  44  111.  113;  92  Am.  Dec.  153.  Says  Ames,  C.  J.,  in 
Eddy  V.  Capron,  4  R.  I.  394,  67  Am.  Dec.  541:  "By  the  the- 
ory of  our  government,  appointments  to  office  are  presumed 
to  be  made  solely  upon  the  principle  deiur  digniori,  and  any 
practice  whereby  the  bare  consideration  of  money  is  brought 
to  bear  in  any  form  upon  such  appointments  to  or  resignation 
of  office,  conflicts  with  and  degrades  this  great  principle.  The 
services  performed  under  such  appointments  are  paid  for  by 
salary  or  fees,  presumed  to  be  adjusted  at  the  point  of  ade- 
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quate  remuneration  only.  Any  premium  paid  to  obtain  office^ 
interferes  with  this  adjustment,  and  tempts  to  peculation,  over* 
charges,  and  frauds  in  the  eflFort  to  restore  the  balance  thu» 
disturbed."  Besides,  the  moral  sense  revolts  at  traffic  to  any 
extent  in  the  bestowal  of  public  office.  It  is  against  good 
morals  as  well  as  against  the  soundest  principles  of  public 
policy.  If  public  offices  can  be  sold  or  procured  for  money, 
the  purchasers  will  be  sure  to  reimburse  themselves  by  dis- 
pensing the  functions  of  their  offices  for  pecuniary  consider- 
ation. The  law  wisely  guards  against  the  first  step  in  that 
direction.  For  that  reason,  not  only  the  sura  agreed  to  be 
paid  directly  to  the  holder  of  this  office  to  resign,  but  the 
amounts  advanced  for  expenses  and  compensation  of  persons 
to  go  to  Washington  to  procure  the  authorities  there  to  accept 
the  resignation  of  one  party  and  the  appointment  of  the  otlier,. 
are  not  recoverable.  For  the  same  reason  that  agreements 
to  pay  for  lobbying  the  passage  of  bills  before  a  legislative 
body  are  void  (Lawton  on  Contracts,  sec.  309;  Mechem  on 
Offices,  sec.  360,  and  cases  cited),  all  agreements  for  expenses- 
and  compensation  of  persons  seeking  to  influence  or  procure 
appointments  to  office  are  void:  Lawton  on  Contracts,  sec. 
310.  "The  courts  condemn  the  very  appearance  of  evil,  and 
it  matters  not  that  in  a  particular  case  nothing  improper 
was  done  or  expected  to  be  done.  It  is  enough  that  the  em-^ 
ployment  tends  directly  to  such  results":  Clippinger  v.  Hep- 
haugh,  5  Watts  &  S.  315;  40  Am.  Dec.  519;  Wood  v. 
McCann,  **»  6  Dana,  366;  Mills  v.  Mills,  40  N.  Y.  543;  100* 
Am.  Dec.  535,  and  numerous  other  cases  cited  in  notes  to 
Mechem  on  Offices,  sec.  360;  Lawton  on  Contracts,  aec.  311, 
and  cases  cited. 

If  an  action  had  been  brought  to  recover  these  sums,  or  to 
foreclose  a  mortgage  given  to  secure  payment  thereof,  the 
court  would  dismiss  the  action.  The  defendant  contends, 
however,  that  as  he  was  careful  to  take  a  mortgage  with  a 
power  of  sale,  the  courts  will  not  interfere  by  injunction,  but 
will  let  him  proceed  to  collect  his  ill-gotten  gains.  This 
would  simply  legalize  the  practice  which  is  denounced  both 
by  statute  and  common  law.  Reasons  of  public  policy  for- 
bidding this  species  of  corruption  are  too  profound  and  too 
important  to  the  public  welfare  to  be  evaded  and  nullified  by 
80  simple  a  device.  A  mortgage  given  to  secure  a  sum  of 
money  upon  an  agreen»ent  against  public  policy  is  void: 
Code,  sec.  1871;   Teal  v.   Walker,  111  U.  S.  252;   Wildey  v. 
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Collier,  7  Md.  275;  61  Am.  Dec.  346;  Crowder  v.  Reed,  80 
Ind.  1.  The  sale  under  a  void  mortgage  would  be  a  cloud 
on  the  title,  and  an  injunction  lies,  especially  when  the  in- 
validity does  not  appear  upon  the  face  of  the  mortgage,  but 
requires  extrinsic  evidence  to  prove  it:  1  High  on  Injunc- 
tions, sec.  469;  Yager  v.  Merkle,  26  Minn.  429.  In  cases 
where  the  consideration  is  immoral  the  deed  will  be  set 
aside:  2  Addison  on  Contracts,  716. 

Pomeroy's  Equity  Jurisprudence,  sections  939  to  942,  calla 
attention  to  the  fact  that  the  rule  in  pari  delicto  is  often 
misunderstood,  and  its  application  is  properly  and  correctly 
that  in  such  cases  ^^ potior  est  conditio  possidentis" — that  is, 
that  the  court  will  permit  nothing  to  be  done  which  will 
enable  a  party  to  collect  from  the  other  the  fruits  of  his 
wrong.  When  he  sues  to  recover,  the  law  will  not  give  him 
judgment.  When  he  has  shrewdly  attempted  to  evade  this 
by  taking  a  mortgage  with  a  power  of  sale,  the  court  will  by 
injunction  prevent  his  collecting  on  a  mortgage  denounced 
as  void  by  reasons  of  public  policy.  In  section  941  he  says: 
"Whenever  public  policy  is  considered  as  advanced  by  allow- 
ing **•  either  party  to  sue  for  relief  against  the  transaction, 
then  relief  is  given  to  him.  In  pursuance  of  this  high  prin- 
ciple, and  in  compliance  with  the  demands  of  a  high  public 
policy,  equity  may  aid  a  party  equally  guilty  with  his  oppo- 
nent, not  only  by  canceling  and  ordering  the  surrender  of  an 
executory  agreement,  but  even  by  setting  aside  an  executed 
contract,  conveyance,  or  transfer,  and  decree  the  recovery 
back  of  money  paid  or  property  delivered  in  performance  of 
the  agreement."  Also,  in  section  940,  he  says  that  whenever 
the  defensive  remedy  at  law  will  not  be  equally  certain,  per- 
fect, and  adequate,  the  equitable  remedy  will  be  granted  by 
injunction  and  the  like.  "The  equitable  relief  so  conferred 
does  not  violate  the  general  maxim  concerning  parties  in 
pari  delicto;  on  the  contrary,  it  carries  that  maxim  into 
effect."  So  in  the  present  case  the  injunction  against  sale 
under  the  void  mortgage  taken  against  public  policy  enforces 
that  maxim  by  prosecuting  either  party  recovering  any  thing 
from  the  other.  This  is  also  the  well-settled  rule  in  England. 
Xn  Lloyd  v.  Ourdon,  2  Swanst.  181.  Lord  Eldon  granted  an 
injunction  to  restrain  the  negotiation  of  bills  of  exchange 
which  were  made  void  by  statute  9  Anne,  c.  14,  which  is,  in 
the  very  tenor  of  section  1871  of  the  code,  applicable  to  the 
present  transaction.     Lord   Hardwicke  granted  the  injunc- 
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tive  relief  in  a  similar  case:  Smith  v.  Ayhwellf  3  Atk.  566; 
and  the  vice-chancellor  in  Earl  of  Milllown  v.  Stewart,  8  Sim. 
371,  which  was  affirmed  by  Lord  Cottenham:  3  Mylne  & 
C.  18. 

In  such  case,  before  the  master  of  the  rolls,  Sir  John  Rom- 
illy,  where  part  of  the  consideration  was  for  money  loaned, 
and  part  was  for  an  immoral  consideration,  the  whole  mort- 
gage was  ordered  to  be  canceled,  the  court  declining  to  pass 
upon  the  question  whether  the  mortgagee  could  recover  at 
law  for  the  valid  part  of  the  consideration — i.  e.,  the  money 
loaned:  Willyams  v.  Bullviore,  33  L.  J.,  N.  S.,  461.  In 
the  present  case,  upon  the  defendant's  own  showing,  thirty- 
seven  dollars  and  fif  ;^  cents  is  the  only  valid  part  of  the 
sum  attempted  to  be  ***  secured.  Whether  the  mortgage 
can  be  upheld  to  that  extent  is  not  before  us,  as  the  plaintiff 
in  liis  reply  expresses  his  willingness  to  pay  said  sum.  The 
plaintiff  recovering  judgment  for  the  cancellation  of  the 
mortgage,  the  defendant  should  be  taxed  with  the  costs. 
The  injunction  was  properly  continued  to  the  hearing. 

Affirmed. 

Shepherd,  C.  J.,  concurring:  I  concur  in  the  conclusion 
of  the  court  that  the  agreement  which  the  mortgage  is  given 
to  secure  is  contrary  to  public  policy,  and  therefore  illegal, 
and  I  am  also  of  the  opinion  that  the  injunction  should  be 
continued  until  the  final  hearing.  It  is  alleged  that  the 
plaintiff  Joseph  Basket  has  a  resulting  trust  in  the  land  in- 
cluded in  the  mortgage,  and  as  it  does  not  appear  that  he  had 
any  connection  with  the  illegal  transaction  between  A.  M. 
Basket,  the  mortgagor  (the  holder  of  the  legal  title),  and  the 
mortgagee,  I  see  no  reason  why  the  equitable  aid  of  the  court 
should  not  be  extended  to  him. 

I  cannot  agree,  however,  in  that  part  of  the  opinion  which 
declares  that  A.  M.  Basket  is  entitled  to  equitable  relief. 
"  Whenever  a  contract  or  otlier  transaction  is  illegal,  and 
the  parties  thereto  are,  in  contemplation  of  law,  in  pari  delicto, 
it  is  a  well-settled  rule,  subject  only  to  a  few  special  excep- 
tions, depending  upon  other  considerations  of  policy,  that  a 
court  of  equity  will  not  aid  a  particeps  criminis,  either  by  en- 
forcing the  contract  while  it  is  yet  executory,  or  by  relieving 
him  against  it  by  setting  it  aside,  or  by  enabling  him  to  recover 
the  title  to  property  which  he  has  parted  with  by  its  means. 
The  principle  is  thus  applied  in  the  same  manner  when  the 


46b  Basket  v.  Moss.  [N.  Ca.ulina, 

illegality  is  merely  malum  prohibitum,  being  in  contravention 
of  eoine  positive  statute,  and  when  it  is  malum  in  se,  as  being 
contrary  to  public  policy  or  to  good  morals.  Among  the  lat- 
ter class  are  agreements  and  transfers,  the  consideration  for 
which  was  violative  of  chastity,  compounding  of  a  felony, 
gambling,  false  swearing,  the  commission  of  any  crime,  or 
breach  of  good  morals ":  1  Pomeroy's  Equity  Jurispru- 
dence, 402. 

463  4<  wrjjerg  tjjg  party  seeking  relief  is  the  sole  guilty 
party,  or  where  he  has  participated  equally  and  deliberately 
in  the  fraud,  or  where  the  agreement  which  he  seeks  to  set 
aside  is  founded  in  illegality,  immorality,  or  is  base  and  un- 
conscionable on  his  part — in  such  cases  courts  of  equity  will 
leave  him  to  the  consequences  of  his  own  iniquity,  and  will 
decline  to  assist  him  to  escape  from  the  toils  which  he  has 
studiously  prepared  to  entangle  others,  or  whereby  he  has 
sought  to  violate  with  inipunity  the  best  interests  and  morals 

of  social   life Courts   of  equity  could    not,    without 

staining  the  administration  of  justice,  interfere  to  save  the 
party  from  the  just  results  of  his  own  misconduct,  when  the 
failure  of  success  in  the  scheme  would  manifestly  be  the  sole 
cause  of  his  praying  relief"  :  2  Story's  Equity  Jurispru- 
dence, 696;  Adams'  Equity,  418. 

These  principles  are  so  well  established  that  it  is  hardly 
necessary  to  produce  authority  to  their  support,  and  that 
they  have  been  recognized  by  this  court  is  plainly  evident 
by  a  reference  to  the  cases  of  York  v.  Merritt,  77  N.  G.  213; 
Sparks  v.  Sparks,  94  N.  C.  527,  and  authorities  cited. 

There  are,  it  is  true,  limitations  to  the  rule,  as  where 
parties  are  not  equally  in  fault,  or  as  in  the  case  of  usury, 
where  the  borrower  is  considered  as  in  vinculo,  or  where  the 
security  is  for  past  cohabitation;  and  there  are  cases  where, 
under  peculiar  circumstances,  considerations  of  public  policy 
will  be  best  subserved  by  granting  relief.  These  and  other 
instances  will  be  found  in  the  text-books  and  notes  to  which 
I  have  referred,  and  there  seems  to  be  some  confusion  in  the 
decided  cases  upon  the  subject.  No  satisfactory  authority, 
however,  can,  in  my  opinion,  be  found  to  take  the  present  case 
out  of  the  general  rule.  If,  as  we  have  seen,  the  court  will 
not  interfere  where  the  consideration  is  the  compounding  of 
a  felony  for  the  commission  of  a  crime,  it  is  difficult  to  under- 
stand why  it  should  extend  its  relief  where  the  consideration 
is  for  the  commission  of  the  offense  alleged  in  the  complaint. 
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Certainly,  considerations  of  public  policy  are  as  grave  in  the 
•***  former  cases  as  in  the  latter.  Again,  it  will  hardly  be 
contended  that  the  plaintiff  A.  M.  Basket  is  not  equally  in 
fault.  Indeed,  it  appears  from  the  written  agreement  exe- 
cuted contemporaneously  with  the  mortgage  that  he  was  the 
moving  party  in  the  transaction.  The  proposition  was  made 
by  him,  and  it  is  perfectly  clear  that  his  guilt  is  equal  if  not 
greater  tiian  that  of  the  defendant.  Again,  if  it  be  con- 
ceded that  he  is  entitled  to  the  relief  on  the  ground  that  part 
of  the  contract — the  note — is  executory,  the  court  would  only 
grant  it  upon  terras,  and  as  the  mortgagee  has,  under  the 
agreement,  so  credited  the  note  that  every  thing  is  elimi- 
nated except  certain  expenses  and  counsel  fees,  and  a  pre- 
existing debt  (leaving  only  a  balance  of  about  two  hundred 
dollars),  it  would  seem  very  clear  that  the  court,  even  if  it 
interfered,  would  not  place  him  in  any  better  condition. 
The  expenses  and  counsel  fees  were  actually  expended  in 
furtherance  of  his  own  proposition,  and  it  would  seem  a  com- 
plete reversal  of  the  maxim  In  pari  delicto  melior  est  conditio 
defendentis,  to  so  use  the  equitable  power  of  the  court  as  to 
extricate  the  plaintiflF  from  the  position  in  which  he  has 
placed  himself,  and  put  the  entire  expense  of  carrying  out 
his  own  proposition  upon  the  shoulders  of  the  defendant. 
No  clearer  case  can,  in  my  opinion,  be  conceived  for  the  ap- 
plication of  the  rule  than  the  present. 

Furthermore,  it  is  a  fundamental  principle  that  a  court  of 
equity  never  interferes  where  there  is  a  complete  defense  at 
law:  High  on  Injunctions,  473.  In  the  present  case  it  is  said, 
that  the  mortgage  is  utterly  void.  If  this  be  so,  there  is  no 
occasion  for  equiiable  relief,  not  even  on  the  ground  that  it 
is  necessary  to  discover  and  preserve  the  evidence  of  its  ille- 
gality, as  the  contemporaneous  agreement  executed  by  all  of 
the  parties  is  plenary  proof  of  the  vitiating  element:  2  Story's 
Equity  Jurisprudence,  700. 

This  consideration,  as  well  as  the  firmly  established  rule 
in  pari  delicto,  etc.,  is  also  a  complete  bar  to  the  prayer  that 
■***  the  deed  be  canceled  on  the  ground  that  it  is  a  cloud  upon 
plaintiflf's  title:  2  Story's  Equity  Jurisprudence,  700.  Pub- 
lic policy  will  be  far  better  subserved  by  leaving  the  plaintiff 
where  his  illegal  conduct  has  placed  him,  than  by  encour- 
aging him  in  another  attempt  to  violate  the  law  by  the  assur- 
ance that  a  court  of  equity  will  always  stand  ready  to  relieve 
him  against  the  consequences  of  his  unsuccessful  experiments. 
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"  The  Bupprespion  of  illegal  contracts  is  far  more  likely  in 
general  to  be  accomplished  by  leaving  the  parties  without 
remedy  against  each  other,  and  by  thus  introducing  a  pre- 
ventive check  naturally  connected  with  a  want  of  confidence, 
and  a  sole  reliance  upon  personal  honor.  And  so  accordingly 
the  modern  practice  is  established":  1  Story's  Equity  Juris- 
prudence, 298. 

The  case  of  Patterson  v.  Dormer^  48  Cal.  369,  cited  in  the 
opinion  to  the  effect  that  a  mortgage  given  to  secure  money 
upon  an  agreement  against  public  policy  does  not  divest  the 
title,  does  not  aid  the  plaintiff,  for,  if  the  title  is  not  divested, 
there  is  certainly  no  occasion  for  resorting  to  a  court  of 
equity  where  the  illegality  is  evidenced,  as  in  this  case,  by 
the  contemporaneous  agreement  referred  to.  The  case,  how- 
ever, decides  the  other  way.  It  holds  that  tlie  title  passes, 
but  that  the  performance  of  the  illegal  condition  will  not  di- 
vest the  title  of  the  grantee.  The  case  cited  from  Indiana  is 
equally  inapplicable,  as  it  was  an  action  at  law  to  enforce  an 
illegal  executory  agreement,  and  it  was  of  course  held  that 
the  defendant  could  plead  the  illegality  of  the  consideration. 
The  case  from  Maryland  is  also  inapplicable,  as  it  was  an 
action  to  foreclose  a  mortgage  given  upon  an  illegal  consider- 
ation, and  the  court  refused  relief.  It  is  no  authority  that  the 
court  would  have  aided  the  mortgagor  had  he  been  seeking  a 
decree  for  cancellation.  The  case  of  Willyama  v.  BuUmore,  33 
L.  J.  461,  cites  no  authority.  It  seems,  however,  that  the 
mortgagee  was  seeking  foreclosure,  and  that  this  action  was 
consolidated  with  one  brought  by  the  mortgagor  for  cancella- 
tion. Under  these  circumstances  ***  there  was  a  decree  for 
cancellation.  It  is  doubtful  whether  the  court  would  have 
made  such  a  decree  had  not  the  mortgagee  been  seeking 
foreclosure.  However  this  may  be,  it  cannot  be  regarded  as 
sufficient  authority  to  overturn  the  well-established  rule  em- 
bodied in  the  maxim  which  I  have  quoted.  There  is  nothing 
in  the  reference  to  Pomeroy's  Equity  Jurisprudence  which  at 
all  countenances  relief  under  the  circumstances  of  this  case. 
The  defendant  lias  already  agreed  to  terms  as  favorable  as 
would  be  imposed  by  a  court  of  equity. 

I  think  that  A.  M.  Basket  has  no  standing  in  a  court  of 
equity,  and  that,  under  the  circumstances,  he  is  entitled  to  no 
relief.  To  interfere  in  his  behalf  would  be  giving  aid  and 
comfort  to  the  moving  party  in  this  illegal  transaction. 
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CoNTRAcrra  Rklatinq  to  Public  Office,  When  Arainst  Public  Pol- 
icy AND  Void. — All  contracts  founded  on  the  sale  of  offices  relating  to  the 
admiuistration  of  justice  are  void:  OuCon  v.  Rmles,  3  A.  K.  Marsli.  432;  13 
Am.  Dec.  193.  A  note  given  in  consideration  that  the  payee  will  give  the 
maker  his  interest  in  an  ensuing  election  for  sheriff  is  void:  Sxcayze  v.  Hull, 
3  Hoist.  54j  14  Am.  Dec.  399,  and  note.  The  sale  of  the  office  of  constable 
by  a  town  is  illegal:  Oroton  v.  InhnhUnntg,  11  Me.  306;  26  Am.  Dec.  530.  A 
promise  to  secure  the  removal  of  a  postoffice,  and  the  appointment  of  one  as 
postmaster,  is  ilfegal,  and  a  contract  founded  on  such  promise  is  void:  FiUon 
V.  Hiinea,  5  Pa.  St.  452;  47  Am.  Dec.  422,  and  note.  An  action  will  not  lie 
to  recover  back  money  sent  by  one  person  to  another,  with  the  object  of 
inducing  the  latter  to  use  his  influence  to  obtain  the  nomination  to  a  public 
office  of  the  former  without  reference  to  his  fitness  for  the  position  or  the 
public  good:  Lineta  v.  Heaing,  44  III.  113;  92  Am.  Dec.  153,  and  note.  An 
agreement  before  election  to  share  the  salary  and  fees  of  an  office  in  consid- 
eration  of  the  plaintiff's  using  his  influence  to  elect  the  defendant  to  such 
office  is  void:  Oas(on  v.  Drake,  14  Nev.  175;  33  Am.  Rep.  548.  To  the  same 
eflfect,  see  Robertson  v.  Robinson,  65  Ala.  610;  39  Am.  Rep.  17. 


Harris  v.  Harris. 

[115  North  Carolina,  587.] 

Marriage  and  Divorce — Validity  of  Divorce  Obtained  in  Another 
State — Effect  on  Custody  of  Child. — A  decree  of  divorce  obtained 
by  a  wife  while  residing  in  one  state  against  her  husband,  domiciled  in 
another  state,  without  personal  service  upon  him,  is  a  nullity  in  the 
latter  state,  both  as  to  the  relation  of  tho  parties,  and  the  custody  of 
their  child  domiciled  with  its  father  at  the  time  the  divorce  was 
granted. 

Marriage  and  Divorce— Divorce  Obtained  in  Another  State— Cus- 
tody of  Child. — If,  under  a  decree  of  divorce  obtained  by  the  wife  in 
one  state  upon  constructive  service,  against  the  husliand  domiciled  in 
another  state,  the  custody  of  their  child  domiciled  with  its  father  is 
awarded  to  the  wife,  and  it  is  sought  by  habeas  corpus,  on  behalf  of  the 
mother,  to  obtain  the  custody  of  the  child  in  the  latter  state,  the  pro- 
ceeding must  be  regarded  as  one  between  husband  and  wife  living  in 
separation  without  divorce,  and  the  right  to  the  custody  of  the  child 
rests  in  the  sound  discretion  of  the  court,  subject  to  review  on  appeal 
upon  the  facts  found. 

Parent  and  Child — Custody  of  Child  as  Between  Resident  and  Non- 
resident Parents. — A  father,  who  with  his  child  is  domiciled  within 
the  state,  is  entitled  to  its  custody  as  against  the  nonresident  mother, 
especially  when  it  does  not  appear  that  the  child  desires  to  go  to  its 
mother,  or  that  its  welfare  will  be  promoted  by  a  change  of  custody,  or 
that  the  father  is  not  a  proper  person  to  have  it. 

Proceeding  by  habeas  corpus  to  obtain  the  custody  of  a  boy 
nine  and  one-half  years  of  age,  under  a  decree  of  divorce 
granted  the  mother  in  au'^ther  state  awarding  the  custociy  of 
the  child  to  her.     The  husband  and  child  were  domiciled  in 
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the  state  where  this  proceeding  by  habeas  corpus  was  brought, 
and  the  decree  of  divorce  was  obtained  against  him  by  con- 
structive service  of  process.  The  court  below  awarded  the 
custody  of  the  child  to  its  mother,  and  the  father  appealed. 

W.  IV.  Jones  and  J.  J.  Hooker^  for  the  appellant. 

J.  H.  Merrimon,  for  the  appellee. 

*®®  Clark,  J.  The  decree  of  divorce  obtained  by  the  wife, 
resident  in  Colorado,  against  the  husband,  domiciled  in  this 
state,  without  personal  service  upon  him,  is  a  nullity  in  this 
«tate:  Irby  v.  Wilson,  1  Dev.  &  B.  Eq.  568.  At  the  most,  it 
•could  only  be  valid  in  the  state  where  it  was  granted.  It 
•can  have  no  extraterritorial  validity:  Davidson  v.  Sharpe,  6 
Ired.  L.  14;  Schonwald  v.  Schomoald.  2  Jones  Eq.  367;  Ar- 
rington  v.  Arrington,  102  N.  C.  491,  reaffirming  Irbyy.  Wilson, 
1  Dev.  &  B.  Eq.  668,  though  the  divorce  in  the  Arrington 
case  was  upheld  because  of  the  appearance  of  the  defendant 
to  the  action.  State  v.  Schlachter,  Phill.  (N.  C.)  520,  merely 
holds  that  where  a  person  divorced  by  a  decree,  valid  in  the 
state  where  granted,  marries  another  by  a  marriage  recog- 
nized as  valid  in  such  state,  the  validity  of  the  latter 
marriage  cannot  be  questioned  by  an  indictment  for  fornica- 
tion and  adultery  in  this  state  on  their  removal  here. 

The  decree  obtained  in  Colorado  upon  constructive  service 
by  publication,  and  by  sending  summons  tlirough  the  mail 
to  the  defendant  in  this  state,  has  no  validity  here:  Longy. 
Home  Ins.  Co.,  114  N.  C.  465,  and  Wilson  v.  Seligman,  144 
U.  S.  41;  either  as  to  the  relation  of  the  parties  or  as  to  the 
custody  of  the  child,  which  at  the  time  of  the  proceeding 
was  domiciled  with  its  father  in  North  Carolina.  This  is, 
therefore,  to  be  treated  simply  as  a  contest  upon  habeas  cor- 
pus between  husband  and  wife,  living  in  separation,  without 
being  divorced,  as  to  the  custody  of  the  child  under  the  code, 
section  *****  1661.  This  rests  in  the  sound  discretion  of  the 
judge,  subject,  however,  to  review  on  appeal  upon  facts  found 
US  provided  by  the  code,  section  1662.  According  to  the 
findings  of  fact,  the  father  is  a  suitable  person  to  have  the 
custody  of  the  boy  nine  and  a  half  years  old.  It  does  not  ap- 
pear that  the  mother  (who  already  has  the  only  other  child) 
is  in  any  wise  more  suitable  than  the  father.  The  father  is 
domiciled  in  this  state;  the  mother  is  a  nonresident.  Under 
these  circumstances,  unless  more  shall  appear,  the  custody 
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should  remain  with  the  father.  The  court  certainly  would 
not,  upon  these  facts,  award  the  custody  to  a  person  out  of 
the  state.  To  award  the  custody  alternately  to  the  father 
and  the  nonresident  mother  would  be  to  place  the  child  out 
of  the  jurisdiction  of  the  court,  so  that  it  would  be  impossible 
to  enforce  so  much  of  the  decree  as  directs  the  return  of  the 
child  to  the  father  after  the  specified  time.  Tlie  bond  might 
possibly  secure  the  payment  of  damages,  but  not  the  return 
of  the  child.  The  court,  under  special  circumstances,  may 
allow  an  infant  ward  to  go  out  of  its  jurisdiction,  but  it  will 
not  abdicate  its  functions,  and  upon  the  state  of  facts  here 
appearing  take  the  child  from  a  father  of  good  character, 
who  is  taking  every  proper  care  of  it,  and  place  it  out  of  the 
reach  of  its  process  and  beyond  its  control:  Dawson  v.  Jay,  3 
De  Gex,  M,  &  G.  764.  Indeed,  if  both  parties  resided  here, 
the  law  would  not  take  the  child  by  the  process  of  the  court 
from  the  custody  of  the  father  and  award  it  to  the  mother, 
unless  it  appeared  that  the  interest  of  the  child  required  it: 
Symington  v.  Symington,  L.  R.  2  Sc.  App.  415;  People  v. 
Humphreys,  24  Barb.  526.  What  the  preferences  of  the  child 
were  is  not  found  as  a  fact,  though  this  has  weight  always 
with  a  court  in  such  cases  according  to  the  age  and  intelli- 
gence of  the  child.  It  does  not  appear  in  this  case  that  the 
child  desired  to  go  to  the  mother,  nor  that  its  welfare  would 
be  promoted  by  such  change  of  custody.  The  prayer  of  the 
petitioner  should  have  been  denied. 
Error. 

Marriage  AND  Divorce — Validity  of  Decree  Obtain kd  in  Anotheb 
State. — A  decree  of  divorce,  regularly  obtained  in  one  state  by  a  citizen 
thereof  against  a  nonresident  constructively  served  with  process  in  the 
action,  and  without  other  notice,  and  which  is  valid  in  the  state  where  ren- 
dered, is  equally  valid  in  a  sister  state:  In  re  James,  99  Cal.  37 i;  37  Am. 
St.  Rep.  60,  and  note.  A  judgment  of  divorce  granted  in  another  state 
against  a  wife  over  whom  the  courts  did  not  have  jurisdiction,  while  it  may 
dissolve  the  marriage  relation  existing  between  the  parties,  cannot  aflfect 
her  rights  in  the  property  of  her  husband  situate  in  this  state:  DoeiT  v. 
Forsythe,  50  Ohio  St.  726;  40  Am.  St.  Rep.  703.  and  note.  See,  also,  the 
extended  note  to  7^olen  v.  Tolen,  21  Am.  Dec.  751. 

Marriage  and  Divorce — CasTooY  of  Child  After  Divorce — Effect 
OF  NoNRESiDBNCE, — A  decree  of  divorce  rendered  in  Wisconsin  on  service 
by  publication  is  ineffectual  to  award  the  custody  of  minor  children  resi* 
dent  in  Iowa:  KUiie  v.  Kline,  51  Iowa,  386;  42  Am.  Rep.  47.  An  action  for 
divorce  is  a  proceeding  in  rem  so  far  as  it  affects  the  status  of  tlie  parties  and 
the  custody  of  their  minor  children,  and  a  service  of  summons  by  publica* 
tion  on  a  nonresident  is  good:  Estate  of  Newman,  75  Cal.  213;  7  Am.  St. 
Rep.  146.     See,  also,  In  the  Matter  of  Bort,  25  Kan.  308;  37   Am.  Rep.  266. 
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Hansley  V,  Jamesville  and  "Washington  Rail- 
ROAD  Company. 

[115  NosTH  Carolina,  602.] 

Carribbs  of  Passenqers. — Contract  of  Cakriagb  by  a  common  carrier 
begins  wiien  the  passenger  comes  upon  the  carrier's  premises,  or  upon 
its  means  of  conveyance,  with  a  purpose  of  purchasing  a  ticket  within 
a  reasonable  time,  or  after  having  purchased  a  ticket,  and  the  relatioo 
once  constituted  continues  until  the  journey,  expressly  or  impliedly 
contracted  for,  has  been  concluded,  and  the  passenger  has  left  the  car- 
rier's  premises,  or  has  been  allowed  a  reasonable  time  to  leave  such 
premises. 

Carkiers  of  Passenqers — Breach  of  Contract — Measure  of  Dahaqes. 
In  an  action  by  a  passenger  against  a  carrier  for  a  breach  of  contract  of 
carriage,  the  amount  recoverable  is  limited  to  the  damage  supposed  to 
have  been  in  contemplation  of  the  parties  and  actually  caused  by  such 
breach,  and  the  measure  of  damage  is  ordinarily  not  materially  differ- 
ent  whether  the  defendant  fails  to  comply  with  his  contract,  through 
inability,  or  willfully  disregards  it. 

Neoligknce — Measure  of  Damages. — If  a  tort  is  committed  through  mis- 
take,  ignorance,  or  mere  negligence,  the  damages  are  limited  to  the 
actual  injury  received;  but  if  there  is  an  element  of  fraud,  malice,  in- 
sult, or  other  cause  of  aggravation,  showing  such  a  degree  of  negligence 
as  indicates  a  reckless  indifiference  to  consequeuces  in  the  act  causing 
the  injury,  punitive  damages  are  allowable. 

Carriers  of  Passengers — Damages  for  Delay.— If  a  passenger  is  de- 
layed or  carried  contrary  to  agreement,  so  as  to  lead  to  a  failure  to 
accomplish  the  object  of  the  trip,  such  person  is  entitled  to  recover  at 
least  the  sum  paid  for  his  ticket,  with  interest  thereon,  together  with 
compensatiuu  for  the  whole  of  the  time  lost  in  the  trip,  and,  in  some 
instances,  the  reasonable  cost  of  reaching  the  objective  point  by  means 
of  some  other  conveyance.  This  rule  obtains  whether  the  action  is 
brought  for  breach  of  contract  or  in  tort,  unless  it  appears  tliat  the  pas- 
senger has  suffered,  in  addition  to  the  expense,  loss  of  time,  and  incon- 
venience, some  personal  injury,  of  which  the  willful  failure  to  transport 
him  according  to  the  schedule  time  is  a  proximate  cause. 

Carriers  of  Passengers — Expulsion  from  Train — Exemplabt  Dam- 
ages.— It  is  an  essential  prerequisite  to  the  right  to  recover  exemplary 
damages  for  wrongful  expulsion  of  a  passenger  from  a  train  that  there 
should  be  evidence  of  undue  force,  unnecessary  rudeness  in  the  appli- 
cation of  the  force,  or  insult,  malice,  or  some  willful  wrong  accompa- 
nying the  act  of  ejecting  him  or  causing  him  to  leave  the  train. 

Carriers  of  Passengers— Breach  of  Contract — Damages. — The  failure 
of  a  railway  company  to  carry  a  passenger  according  to  contract,  if 
caused  by  defective  equipments  merely,  does  not  entitle  the  passen- 
ger to  exemplary  damages,  when  the  only  injury  complained  of  is  delay 
and  inconvenience,  and  no  bad  motive  on  the  part  of  the  railroad  com- 
pany is  shown. 

J.  H.  Small  and  W.  B.  Rodman,  for  the  appellant. 
C  F.  Warren,  for  the  appellee. 
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••■  Avery,  J.  As  this  controversy  grows  out  of  an  ad- 
mitted failure  on  the  part  of  the  railway  company  to  perforin 
its  agreement  with  a  passenger  to  carry  him  to  and  from  a 
particular  place  within  a  given  time,  and  involves  especially 
the  question  whether  the  testimony  warranted  the  court  in 
instructing  the  jury  that  they  were  at  liberty  to  add  exem- 
plary damages  to  the  estimated  loss  actually  sustained  by 
reason  of  the  delay,  it  is  not  improper  to  state  in  the  outset 
several  leading  principles  of  the  law  governing  the  relative 
righto  and  duties  of  carriers  and  passengers,  and  «he  rules 
generally  applicable  in  the  assessment  of  damages  in  such 
cases. 

The  contract  of  carriage  begins  when  the  passenger  comes 
••*  upon  the  carrier's  premises,  or  upon  its  means  of  con- 
veyance, witli  a  purpose  of  purchasing  a  ticket  within  a  rea- 
sonable time,  or  after  having  purchased  a  ticket.  The  relation 
once  constituted  continues  until  the  journey,  expressly  or  im- 
pliedly contracted  for,  has  been  concluded,  and  the  passen- 
ger has  left  the  carrier's  premises,  or  has  been  allowed  a 
reasonable  time  to  leave  .such  premises:  2  Am.  &  Eng.  Ency. 
of  Law,  742-745.  There  is  always  on  the  creation  of  a  rela- 
tion an  agreement,  express  or  implied,  and  a  legal  obligation 
to  perform  the  stipulation  of  the  contract  by  transporting 
the  passenger  in  accordance  with  the  published  schedule,  or 
within  a  reasonable  time:  Hutchinson  on  Carriers,  sec.  603^ 
et  seq. 

If  an  action  be  brought  for  a  breach  of  this  contract  tho 
amount  recovered  is  limited  (with  the  single  exception  of  a 
breach  of  marriage  contract,  say  many  law-writers)  to  dam- 
age supposed  to  have  been  in  contemplation  of  the  parties 
and  actually  caused  by  such  breach.  The  measure  of  dam- 
age is,  ordinarily,  not  materially  different  whether  the  de- 
fendant fails  to  comply  with  his  contract  through  inability 
or  willfully  disregards  it.  We  shall  have  occasion  presently 
to  advert  to  the  distinction  between  actions  of  tort  founded 
upon  a  willful  omission  of  a  common-law  duty,  but  involv- 
ing at  the  same  time  a  breach  of  contract,  and  such  as  are 
brought  to  obtain  redress  for  the  intentional  failure  or  abso- 
lute refusal  to  comply  with  the  terms  of  an  agreement. 

Actionable  negligence  must  be  the  proximate  cause  of  a 
legal  injury  and  damage.  It  may  be — 1.  A  pure  tort;  2.  An 
inadvertent  breach  of  contract,  which  cannot  be  regarded  as 
independent  of  the  contract,  and  tortious;  3.  A  breach  of  con- 
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tract  in  the  nature  of  tort,  and  which  may  be  treated  as  such, 
independent  of  the  contract:  5  Am.  &  Eng.  Ency.  of  Law, 
742-745. 

Treating  of  torts  of  this  third  class,  Bishop  on  Noncontract 
Law,  section  74,  says:  "Because  a  common  carrier,  whether 
of  ***  goods  or  passengers,  is  a  sort  of  public  servant,  the 
law  imposes  its  duties  upon  him,  a  breach  whereof  is  a  tort, 
although  tliere  is  a  contract  which  is  violated  by  the  same 
act."  Whenever  there  is  a  public  employment  from  which 
arises  a  common-law  duty,  an  action  for  a  breach  of  such 
duty  may  be  brought  in  tort:  Southern  Express  Co.  v.  McVeigh^ 
20  Gratt.  264;  Clark  v.  St.  Louis  etc.  Ry.  Co.,  64  Mo.  440; 
Shearman  and  Redfield  on  Negligence,  sec.  22. 

In  aciions  ex  delicto  the  motive  of  the  defendant  becomes 
material:  1  Sutherland  on  Damages,  sec.  373.  If  a  tort  is 
committed  through  mistake,  ignorance,  or  mere  negligence, 
the  damages  are  limited  to  the  actual  injury  received:  5  Am. 
<fe  Eng.  Ency.  of  Law,  21,  and  note  3.  But  where  there  is 
an  element  of  fraud,  malice,  gross  negligence,  insult,  or  other 
cause  of  aggravation,  in  the  act  causing  the  injury,  punitive 
damages  are  allowed,  said  the  court  in  Holmes  v.  Carolina 
Cent.  R.  R.  Co.,  94  N.  C.  318.  But  the  statement  of  the  rule 
was  modified  by  omission  of  the  terms  "gross  negligence"  in 
the  subsequent  cases  of  Rose  v.  Wilmington  etc.  R.  R,  Co.,  106 
N.  C.  168,  and  Tomlinson  v.  Wilmington  etc.  R.  R.  Co.,  107 
N.  C.  327. 

The  modification  mentioned  was  due  to  the  fact  that  this 
court  meantime  had  said  in  McAdoo  v.  Richmond  etc.  R.  R. 
Co.,  105  N.  C.  140,  that  ''the  most  learned  and  discriminat- 
ing text-writers  concur  in  the  opinion  that  in  actions  arising 
ex  delicto  there  can  be  no  degree  of  negligence  that  can  be 
described  by  the  word  'gross'  alone.  But  where  an  injury 
is  due  and  can  be  traced  directly  to  the  willful  act  of  another, 

he  is  not  absolved  from  liability  to  the  injured  party 

Hence,  we  often  find  in  opinions  which  have  emanated  from 
this  and  other  courts  the  expression  'gross  and  wanton  neg- 
ligence,* but  the  former  word  is  never  used  to  describe  a 
degree  of  carelessness  that  will  excuse  the  fault  of  the  plain- 
tiff in  exposing  himself  to  danger,  except  when  it  is  improp- 
erly held  synonymous  with  willful,  malicious,  or  fraudulent." 

Thompson,  in  his  work  on  Carriers  and  Passengers,  **®  sec- 
tion 27,  page  573,  says:  "Such  damages  are  termed  exem- 
plary, punitive,  or  vindictive,  sometimes  called  smart  monej, 
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and  are  only  awarded  in  cases  where  there  is  an  element  of 
either  fraud,  malice,  such  a  degree  of  negligence  as  indicates 
a  reckless  indifference  to  consequences,  oppression,  insult, 
rudeness,  caprice,  willfulness,  or  other  causes  of  aggravation, 

in  the  act  of  omission  causing  the  injury Some  of 

the  authorities  include  'gross  negligence*  as  one  of  the  ele- 
ments which  entitles  the  plaintiff  to  exemplary  damages. 
But  the  better  view  is  given  in  an  opinion  .delivered  in  a 
recent  case  in  the  supreme  court  of  the  United  States,  In 
reviewing  that  case  Mr.  Justice  Davis,  who  delivered  the 
opinion,  said:  "  Some  of  the  highest  English  courts  have  come 
to  the  conclusion  that  there  is  no  intelligible  distinction  be- 
tween ordinary  and  gross  negligence":  Milwaukee  etc.  Ry.  Co^ 
V.  Arms,  91  U.  S.  489. 

The  general  rule,  therefore,  is  that,  where  the  violation  of 
duty  makes  the  defendant  a  wrongdoer,  only  compensatory 
damages  are  allowed,  while  proof  of  a  wrongful  purpose  may 
take  a  case  out  of  it,  as  an  exceptional  one.     Fraud,  malice,, 
or  insult  imply  from  their  very  definitions  the  existence  of 
an   intent  on  the  part  of  the  wrongdoer  to  cheat,  to  injure- 
through  hatred,  or  to  oppress.     Where  even  the  rightful  ejec- 
tion of  a  passenger  is  accompanied  with  undue  force,  "rude- 
ness, recklessness,  or  other  willful  wrong  {Rose  v.  Wilmingtor^ 
etc.  R.  R.  Co.,  106  N.  C.  168),  the  law  assumes  the  existence 
of  the  bad   motive,  on   the  principle  applicable  in  ordinary 
cases  of  assault,  that  every  person  is  presumed  to  intend  the 
natural  consequences  of  his  own  act:   Tomlinson  v.  Wilmington- 
etc.  R.  R.  Co.,  107  N.  C.  327.    It  must  be  noted  that   Mr. 
Thompson  carefully  excludes  "gross  negligence"  as  an  ele- 
ment warranting  allowance  of  such  damages,  and  substitutes 
the  expression  "such  a  degree  of  negligence  as  indicates  a. 
reckless  indifference  to  consequences,"  which  is  equivalent 
to  wanton  carelessness.     Yet  the  learned  justice  who  wrote 
the  opinion  in   Holmes'  case   inadvertently  *•''  cited   that 
author  {Holmes  v.  Carolina  Cent.  R.  R.  Co.,  94  N.  C.  323)  in 
support  of  his  statement  of  the  doctrine.     In  the  considera- 
tion of  the  case  at  bar,  therefore,  it  is  proper  to  dismiss  from 
our  minds  the  idea  that  the  weight  of  authority  in  our  own 
court,  or  elsewhere,  leaves  us  at  liberty  to  hold  that  punitive 
damages  may  be  awarded  in  every  instance  where  a  court 
can,  by  giving  a  very  comprehensive  meaning  to  that  unde- 
fined and  improper  term  (gross  negligence),  as  descriptive  of 
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the  degree  of  carelessness,  classify  a  case  as  an  exceptional 
one,  taken  out  of  tlie  general  rule  by  the  evidence  of  intent. 

Counsel  for  the  defendant  asked  the  court  on  the  trial  of 
the  case  at  bar  to  charge  as  follows: 

**  1.  Tliat  upon  the  complaint,  and  the  facts  as  stated  in 
the  complaint,  in  the  absence  of  any  allegations  of  willful  or 
groEs  negligence,  the  plain tiflf  is  not  entitled  to  recover  puni- 
tive damages.  _ 

"  2.  Taking  the  entire  evidence  in  view,  the  plaintiflF  is  not 
entitled  to  punitive  damages. 

"4.  That  if  the  plaintiff  knew,  when  he  contracted  for 
tra!)sportation  to  Jan)esville  and  return,  of  the  general  char- 
acter, quality,  and  condition  of  the  defendant's  equipment, 
and  the  general  condition  of  its  road,  plaintiff  would  be  en- 
titled to  recover  no  damages,  except  the  cost  of  transporta- 
tion back  to  Washington. 

*'  5.  That  the  cause  of  action  being  laid  in  tort,  the  plaintiff 
•cannot  recover  damages  for  a  breach  of  contract  of  carriage 
in  this  action. 

"6.  That,  upon  the  entire  evidence,  the  jury  should  re- 
spond to  the  several  issues  in  favor  of  the  defendant. 

"7.  That  if  the  defendant  was  expending  the  entire  in- 
come from  its  road  in  the  maintenance  of  its  roadway  and 
the  equipment  of  said  road,  it  is  not  guilty  of  such  willful 
negligence  as  will  subject  it  to  punitive  damages,  but  the 
plaintiff  can  only  recover  such  actual  damages  as  may  have 
been  proved." 

••*  The  court  refused  to  give  the  instructions  asked,  but 
charged  the  jury,  among  other  matters,  as  follows: 

"2.  Tiie  plaintiff  claims  that  he  bought  a  ticket  from 
Washington  to  Janiesville  and  back  to  Washington;  that  the 
defendant  negligently  failed  to  have  a  train  to  bring  him 
back,  and  also  punitive  damages  for  the  wrongful  act  of  the 
defendant  in  failing  to  bring  him  back.  He  alleges  that 
the  defendant  has  willfully  failed  and  neglected  its  duty  to 
the  public  in  not  properly  keeping  its  roadbed,  tracks,  engines, 
and  cars  in  sucli  condition  as  to  do  the  business  which  it 
naturally  gets,  and  if  you  are  satisfied  that  the  defendant 
has  willfully  neglected  to  do  tjiis,  and  in  consequence  of  this 
willful  negligence  they  failed  to  run  the  engines  and  cars  to 
return  the  plaintiff  to  Washington,  then  he  would  be  entitled 
to  punitive  damages;  otherwise  be  will  only  be  entitled  to 
compensatory  damages." 
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The  court  also  charged  the  jury  that  it  was  the  duty  of 
defendant  to  have  known  the  condition  of  its  road  and  cars, 
and  if  tliey  found  that  the  roadbed,  track,  and  engines  of 
defendant  were,  at  the  time  alleged,  in  such  condition  as  not 
to  render  it  reasonably  certain,  in  the  ordinary  running  of 
its  trains,  that  the  engine  would  be  able  to  carry  the  trains 
through,  etc.,  it  would  be  willful  negligence,  for  which  they 
might  allow  punitive  damages. 

It  appeared  from  the  testimony  that  the  road  was  origi- 
nally constructed  for  the  purpose  of  hauling  lumber,  but 
ultimately  engaged  in  the  business  of  transporting  passen- 
gers across  the  intervening  swamp  from  its  northern  termi- 
nus at  Jamesville  to  its  southern  terminus  at  Washington. 
The  roadbed  had  been  made  by  driving  down  piles  of  vari- 
ous kinds  to  make  a  foundation  for  the  cross-ties.  In  the 
earlier  years  of  its  operations  as  a  carrier  of  passengers  the 
company  had  owned  two  engines,  one  regular  narrow-gauge 
passenger-car,  and  one  passenger  car  constructed  out  of  a 
streetcar,  but  the  latter  car  had  become  unserviceable  some- 
time ®®*  before  the  injury  complained  of,  and  on  extraordi- 
nary occasions  a  flat  or  box  car  had  to  be  used  to  accommodate 
passengers.  The  engines  had  become  worn,  and  had  been 
jolted  and  injured  on  account  of  the  bad  condition  of  the 
roadbed,  and  the  consequent  jarring  in  passing  over  it.  The 
earnings  of  the  road  had  been  applied  exclusively  to  its 
improvement  during  the  whole  period  of  its  use,  as  a  road 
for  transporting  passengers,  but  latterly  the  income  had  been 
greatly  diminished,  and  was  insufficient  to  keep  the  roadbed 
in  repair,  much  less  to  provide  additional  cars  or  engines. 
These  are  some  of  the  facts  testified  to  by  the  witnesses. 

The  gravamen  of  the  complaint  is  that  the  defendant  com- 
pany carried  the  plaintiff  from  Washington  to  Jamesville 
^November  7,  1892,  but  failed  to  furnish  means  of  transporta- 
tion, at  the  stipulated  time,  November  9th,  to  bring  him  back 
to  Washington  on  his  return  ticket. 

In  applying  the  abstract  principles,  which  we  have  stated 
more  specifically,  to  the  case  before  us,  we  find  it  to  be  a  well- 
.settled  rule  that  where  a  passenger  is  delayed  or  carried  con- 
trary to  the  agreement,  so  as  to  lead  to  a  failure  to  accomplish 
the  object  of  the  trip,  such  person  is  entitled  to  recover  in  ail 
cases  at  least  the  sura  paid  for  the  ticket,  with  interest  thereon, 
together  with  compensation  for  the  whole  of  the  time  lost  in 
-the  trip,  and  in  some  instances  the  reasonable  cost  of  reach- 
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ing  the  objective  point  by  means  of  some  other  conveyance: 
Yonge  v.  Pacific  Mail  S.  S.  Co.,  1  Cal.  353;  Hamlin  v.  Oreat 
Northern  Ry.  Co.,  1  Hurl.  &  N.  408;  Savannah  etc.  R.  R.  Co. 
▼.  Bonaud,  58  Ga.  180;  Hawcroft  v.  Railroad,  8  Eng.  L.  &  Eq. 
362;  Sears  v.  Eastern  R.  R.  Co.,  14  Allen,  433;  92  Am.  Dec. 
780;  Eddy  v.  Harns,  78  Tex.  661 ;  22  Am.  St.  Rep.  88;  Walsh 
V.  Chicago  etc.  Ry.  Co.,  42  Wis.  23;  24  Am.  Rep.  376. 

The  rule  of  damage  just  stated  is  to  be  adopted  not  only 
when  the  suit  against  the  railway  company  is  brought  for,  or 
the  proof  confined  to,  the  breach  of  contract  of  carriage,  but, 
as  well,  where  the  plaintiff  elects  to  sue  in  tort  and  rely  upon 
the  disregard  of  duty  on  the  part  of  the  carrier  as  a  **• 
cause  of  action,  unless  it  appear  that  the  plaintiff  has  suf- 
fered, in  addition  to  the  expense,  loss  of  time  and  inconven- 
ience incident  to  every  failure  to  comply  with  such  a  contract, 
Bonie  personal  injury,  of  which  the  willful  failure  to  transport 
him  according  to  the  schedule  time  is  a  proximate  cause: 
5  Am.  &  Eng.  Ency.  of  Law,  40;  Milwaukee  etc.  Ry.  Co.  v. 
Arms,  91  U.  S.  489;  Alabama  etc.  R.  R.  Co.  v.  Sellers,  93  Ala. 
9;  30  Am.  St.  Rep.  17;  3  Sutherland  on  Damages,  sees.  934- 
938;  Martin  v.  Columbia  etc.  R.  R.  Co.,  32  S.  C.  592;  Wilkinson 
V.  Searcy,  76  Ala.  176;  Shearman  and  Redfield  on  Negligence, 
sec.  23. 

In  Alabama  etc.  R.  R.  Co.  v.  Sellers,  93  Ala.  9,  30  Am.  St. 
Rep.  17,  where  the  conductor  carried  a  female  passenger 
beyond  the  station  to  which  the  company  had  contracted  to 
carry  her,  and  ordered  her  off  the  train  in  a  driving  rain,  with 
an  infant  in  her  arms,  and  so  encumbered  with  baggage  that 
she  could  not  protect  herself  by  using  an  umbrella,  thereby 
subjecting  her  to  exposure  from  which  she  contracted  sick- 
ness that  lasted  for  three  weeks,  the  court  carefully,  and  in 
express  terms,  rested  the  decision  that  the  jury  might  allow 
exemplary  damages  upon  the  ground,  not  of  the  "  omission  of 
duty"  on  the  part  of  the  conductor  of  slopping  at  the  station, 
but  of  his  willful  disregard  of  her  comfort  and  health  in  forc- 
ing her  to  expose  herself  and  her  infant,  instead  of  letting  her 
off  at  a  house  or  backing  the  train  to  the  station.  Intliscuss- 
ing  this  doctrine,  3  Sutherland  on  Damages,  section  938,  says: 
"Where  a  person  has  bought  a  ticket  and  is  carried  beyond 
the  station  for  which  he  is  ticketed,  without  any  fault  on  his 
part,  he  has  a  right  of  action  for  at  least  nominal  damages, 
though  he  suffers  no  actual  injury,  and  for  such  actual  injury 
as  he  may  in  fact  suffer."     After  laying  down  the  foregoing 
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as  the  ordinary  rule,  when  the  conductor,  with  a  full  knowl- 
edge of  the  destination  of  a  passenger,  merely  takes  hira^ 
beyond  that  point  and  lets  him  off  without  circumstances  o{ 
aggravation,  proceeds  to  refer  with  approval  to  the  ruling  of 
the  court  of  Alabama,  already  cited,  that  there  was  evidence: 
in  addition  that  a  female  passenger  was  ordered  off  the  train< 
•**  with  her  infant,  the  circumstances  attending  her  expuK 
sion  were  evidence  to  be  considered  by  the  jury  of  willful 
wrong  on  the  part  of  the  conductor,  and  consequent  liability. 
on  the  part  of  the  company  to  punitive  damages.  It  ish 
an  error  that  will  lead  to  endless  confusion  to  hold  that 
"smart  money,"  which  is  allowed  as  a  punishment  to  the 
wrongdoer,  may  be  recovered  in  every  case  where  under  the 
common-law  practice  an  action  ex  delicto  would  lie:  Wana^ 
maker  v.  Bowes,  36  Md.  42;  Wilkinson  v.  Searcy,  76  Ala.  176j^. 
Phelps  V.  Owens,  11  Cal.  22.  All  of  the  actions  brought 
against  railway  companies  for  breach  of  duty  arise  out  of 
tort,  but  it  is  only  in  those  where  the  elements  already  men- 
tioned as  indicative  of  bad  motive  exist,  and  where,  in  addi- 
tion, some  personal  injury  or  indignity  is  sustained,  that  the 
plaintiff  is  allowed  to  recover  more  than  compensatory  dam- 
ages: Morse  v.  Duncan,  14  Fed.  Rep.  396.  In  Tomlinson  v. 
Wilmington  etc.  R.  R.  Co.,  107  N.  C.  327,  the  court  said: 
"  The  fact  that  the  plaintiff  was  wrongfully  expelled  places, 
him  in  no  more  favorable  attitude,  as  a  claimant  of  punitive 
damages,  than  if  he  had  been  rightfully  ejected,  but  in  an. 
unlawful  or  unwarrantable  manner.  It  is  an  essential  pre- 
requisite to  the  acquisition  of  the  right  to  recover  exemplary- 
damages  for  wrongful  expulsion  of  a  passenger  from  a  train 
that  there  should  be  evidence  of  undue  force,  unnecessary 
rudeness  in  the  application  of  the  force  or  insult,  malice,  or 
some  willful  wrong  accompanying  the  act  of  ejecting  him^ 
or  causing  him  to  leave  the  train":  Rose  v.  Wilmington  etc, 
R.  R.  Co.,  106  N.  C,  168,  and  authorities  there  cited. 

Justice  Clark  for  the  court,  in  Wallace  v.  Western  etc,  R.  R. 
Co.,  104  N.  C.  452,  approving  the  rule  laicWown  in  3  Suther- 
land on  Damages,  first  edition,  261,  said:  **  Plaintiff  is  to 
have  a  reasonable  satisfaction  for  loss  of  both  bodily  and 
mental  powers,  or  for  actual  suffering,  both  of  body  and 
mind,  which  are  the  immediate  and  neceusary  consequences 
of  the  injury." 

"  In  the  absence  of  any  sufficient  testimony  to  make  the 
company  liable  for  willful  disregard  of  the  intestate's  daa- 

AJL  St.  Rkp.,  Vol.  XLIV.-Sl 
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ger,"  •*•  said  the  court  in  Rosemnn  v.  Carolina  etc.  R.  R. 
Co.,  112  N.  C.  709,  34  Am.  St.  Rep.  524,  "we  think  the 
court  below  erred  in  submitting  the  case  to  the  jury." 

It  is  true  that  smart  money  may  be  awarded  by  the  jury 
when  no  actual,  but  only  nominal,  damage  is  shown,  as  when 
a  conductor  rightfully  expels  a  person  from  a  car,  or  the 
owner  puts  a  trespasser  off  his  premises,  and  either  of  tiiera 
uses  excessive  force,  or  subjects  such  person  to  useless  indig- 
nity: Tomlinson  v.  Wilmington  etc.  R.  R.  Co.,  107  N.  C.  327; 
White  V.  Barnes,  112  N.  C.  323.  The  allowance  is  made  in 
ithese  instances  on  account  of  the  assault  or  rudeness.  But, 
•where  a  trespass  is  committed  by  mistake,  the  case  is  not 
governed  by  the  same  principle  as  when  a  willful  assault  is 
■committed:  Beveridge  v.  Welch,  7  Wis.  465.  It  is  not  suffi- 
cient ground  for  allowing  punitive  damages  that  the  defend- 
ants, when  they  committed  a  trespass,  had  reason  to  believe, 
but  did  not  know,  that  their  acts  were  wrongful  and  might 
result  in  injury  to  plaintiff:  Inman  v.  Ball,  65  Iowa,  543.  On 
the  other  hand,  a  trespasser  is  always  responsible  for  such 
actual  damages  as  legitimately  follow  from  his  act,  whether 
■he  contemplated  the  result  or  not  {Allison  v.  Chandler,  11 
3lich.  542),  while  one  who  assaults  another  is  presumed  to 
tiave  intended  the  personal  injury;  that  is,  the  consequence 
of  committing  the  assault,  it  being  a  wrongful  act,  done 
purposely  and  without  cause:  Goetz  v.  Ambs,  27  Mo.  33; 
United  States  v.  Taylor,  2  Sum.  586;  Causee  v.  Anders,  4  Der. 
&  B.  246.  We  think  that  the  case  at  bar  is  one  of  those 
•where  the  plaintiff,  under  the  common-law  practice,  might 
iiave  elected  to  bring  his  suit  either  for  the  breach  of  con- 
tract in  failing  to  bring  the  plaintifiF  back  on  schedule  time, 
•or  for  the  disregard  of  his  duty  to  the  public  as  a  carrier, 
either  an  action  of  assumpsit  or  of  trespass.  But,  because 
he  chose  then  to  sue  for  the  tort  and  now  to  allege  such 
/acts  as  show  an  omission  of  duty,  it  does  not  follow  that 
upon  proof  of  such  allegations  exemplary  damages  will  be 
allowed.  There  Tias  been  a  failure  to  show  •*'  the  sort 
of  willfulness  that  manifests  its  presence  in  malice,  rude- 
ness, violence,  indignity,  and  reckless  disregard  of  conse- 
quences, and  there  is  no  evidence  that  the  plaintiff  suffered 
from  sickness  contracted  by  exposure  incident  to  the  delay, 
•  or  was  subjected,  in  consequence  of  the  defendant's  failure 
to  furnish  transportation,  to  any  other  personal  injury,  or 
^  indignity.     If  neither  the   intentional  and  wrongful  ex- 
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pulsion  of  a  passenger,  not  accompanied  with  undue  force 
{Tomlinaon  v.  Wilminglon  etc.  R.  R.  Co,  107  N.  C.  327),  nor 
the  negligent  carrying  him  beyond  his  destination  (3  Suther- 
land on  Damages,  sec.  938),  after  having  inspected  his  ticket 
or  received  it,  is  sufficient  evidence  of  the  willful  infliction  of 
personal  injury  to  warrant  the  allowance  of  punitive  dam- 
ages, we  fail  to  see  upon  what  principle  we  can  hold  a  railroad 
company  liable  to  be  so  punished,  because,  with  a  full  knowl- 
edge on  the  part  of  its  manager  that  the  company  had  but 
two  engines,  one  of  which  was  in  the  shop  at  Norfolk  for 
repairs,  it  undertook  to  haul  to  Jamesville  and  back  with  the 
other,  not  then  in  good  condition,  the  train  on  which  the 
plaintiff  and  others,  who  had  return  tickets,  were  to  be  car- 
ried as  passengers,  because  only  of  the  delay  and  inconven- 
ience incident  to  such  detention.  If  the  same  engine,  iu 
consequence  of  the  bad  condition  of  the  track,  or  the  engine 
itself,  had,  with  the  cars,  been  derailed,  only  those  passengers 
who  received  bodily  injury  could  have  maintained  actions 
against  the  company  and  have  recovered,  as  a  part  of  the 
compensation  for  the  consequences  of  the  accident,  exem- 
plary damages.  It  is  not  necessary  to  cite  authority  in  sup- 
port of  the  soundness  of  so  plain  a  proposition,  and  yet  if  we 
sustain  the  court  below  the  logical  result  would  be  that  a 
passenger  who  is  delayed,  without  suffering  bodily  injury,  by 
a  defective  engine,  is  entitled  to  smart  money,  though  he 
could  not  have  subjected  the  company  to  such  punishment 
had  he  escaped  unharmed  when  it  was  derailed  and  upset. 
"Neither  negligence  without  damage,  nor  damage  without 
negligence,  will  constitute  any  cause  of  ***  action":  Shear- 
man and  Redfield  on  Negligence,  sees.  23-25.  The  case  of 
Purcell  V.  Richmond  etc.  R.  R.  Co.,  108  N.  C.  414,  seems  to 
have  been  con6dently  relied  on  to  sustain  the  contention  of 
the  plaintiff.  The  facts  in  that  case  were  that  the  plaintiff 
had  purchased  a  ticket  and  was  waiting,  at  the  time  at 
which  it  was  advertised  that  the  train  would  stop,  at  the 
station  where  he  was  to  embark,  but  the  cars  being  overloaded 
because  a  circus  was  to  give  an  exhibition  at  the  station  to 
which  the  passenger  was  destined,  the  conductor  did  not  stop 
at  the  station,  but  left  him  standing.  It  was  held  that  the 
failure  to  provide  sufficient  means  of  transportation,  when  by 
reasonable  diligence  it  could  have  been  ascertained  that 
they  would  be  needed,  was  such  evidence  of  willfulness  and 
gross  negligence  as  to  warrant  the  court  in  instructing  the 
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jury  that  they  might  allow  punitive  damages.  In  the  opin- 
ion Heirn  v.  McCaughnn,  32  Miys.  17,  66  Am.  Dec.  588,  was 
cited  as  "exactly  in  point"  to  sustain  the  ruling,  though 
even  that  extreme  case  was  distinguishable  from  Purcell's 
case,  as  well  as  that  at  bar,  in  that  the  jury  must  have 
found  preliminary  to  the  assessment  of  exemplary  damages: 

1.  That,  after  advertising  that  the  boat  woukl  stop  for 
passengers  at  the  landing  where  the  feme  plaintiff  was  wait- 
ing, the  owners  or  their  agent  willfully  or  capriciously  passed 
by  when  they  could  have  effected  a  landing  there,  and  had 
room  to  accommodate  the  plaintifiF. 

2.  That  the  iiistruction  excepted  and  sustained  was  that 
the  plaintiffs  were  entitled,  "from  the  exposure  and  discomfort 
they  suffered  "  in  waiting  for  the  boat,  to  exemplary  damages 
(page  24),  it  appearing  on  the  trial  that  the  feme  plaintiff 
was  pregnant,  and  that  the  weather  being  unusually  cold  she 
suffered  great  pain  and  anguish,  whereby  her  health  and  life 
were  in  peril. 

In  addition  to  the  authorities  already  cited  upon  this  pointy 
we  find  a  summary  of  the  doctrine  (compiled  from  leading 
cases  in  Ray  on  Negligence  of  Imposed  Duties,  •'*  section 
68,  page  228),  which  is  as  follows:  "Where,  according  to  the 
schedule  of  trains,  a  passenger  arrives  at  a  station,  intending 
to  take  passage,  and  he  finds  no  train  ready,  and  is  com- 
pelled to  remain  over  the  night,  and  in  consequence  of  the 
delay  he  fails  to  keep  an  appointment  and  complete  business 
arrangements,  while  he  will  be  entitled  to  recover  the  actual 
expense  incurred  in  his  hotel,  he  cannot  recover  beyond 
more  than  nominal  damages,"  citing  Memphis  etc.  R.  R. 
Co.  V.  Green,  52  Miss.  779,  to  sustain  the  proposition;  and 
the  court  say,  in  that  case,  on  page  229,  that  "  punitive  dam- 
ages will  not  be  allowed  in  the  absence  of  any  circumstances 
of  malice,  oppression,  insult,  personal  injury,  mental  and 
physical  sufrering,  although  sometimes  more  than  actual 
damages  may  be  awarded  against  common  carriers  by  way 
of  punishment  for  their  neglect  of  duty  and  as  a  protection 
to  the  public."  In  the  application  of  the  proposition  which 
is  taken  from  that  case  the  court  held  that  where  a  passen- 
ger train  ran  sixty  yards  beyond  the  platform,  and  failed  to 
stop  there  long  enough  for  a  passenger,  who  had  bought  a 
ticket  and  was  waiting  to  embark,  to  reach  it,  the  allowance 
of  fifteen  hundred  dollars'  damages  was  excessive,  because 
'*no  damages  wore  proved,  except  disappointment,  delay,  and 
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inconvenience."  The  reasonable  rule  adopted  in  Mississippi 
will  not  therefore  apply  either  to  Purcell's  case  or  to  that  at 
bar,  since  no  personal  injury  was  sustained  by  the  complain- 
ant in  either  case,  nor  was  there  any  ground  for  compensa- 
tory or  punitive  damages  shown,  except  the  disappointment, 
delay,  and  inconvenience  resulting  from  the  failure  to  fur- 
nish means  of  transportation. 

We  conclude,  therefore,  that  the  plaintiff  was  not  entitled, 
upon  any  phase  of  the  evidence,  to  recover  punitive  damages 
for  the  reasons: 

1.  That  he  has  not  proved  that  he  sustained  any  personal 
injury  or  shown  any  grounds  for  asking  damages  except  in- 
convenience, delay,  and  disappointment. 

®*®  2.  That  in  no  aspect  of  the  testimony  is  there  evidence 
of  bad  motive  sufficient  to  entitle  the  plaintiff  to  more  than 
compensatory  damages. 

In  passing  upon  this  question  we  must  invoke  the  aid  of 
common  sense  and  common  observation,  since  the  question 
whether  a  given  act  amounts  to  negligence  at  all,  and,  if  it 
does,  what  degree  of  culpability  attaches  to  it,  depends  not 
only  upon  surrounding  circumstances,  such  as  the  condition 
of  the  parties,  but  the  condition  of  the  country  and  the  prog- 
ress of  improvement  in  science  and  the  arts. 

We  cannot  shut  our  eyes  to  the  history  of  railways  in 
North  Carolina,  and  the  daily  developments  of  the  country 
by  new  branch  lines  built  first  for  the  transportation  of  lum- 
ber, and  gradually  extending  their  business  as  carriers  to 
other  freight,  until  at  last,  though  the  corporation  has  been 
able  to  purchase  not  more  than  two  or  three  engines  and  a 
single  passenger-car  with  few  appointments,  its  patrons  induce 
it  to  transport  passengers  in  order  that  they  may  have  the 
advantage  of  saving  time  and  expense  by  substituting  such 
a  conveyance  as  an  improvement  on  a  road-wagon  or  other 
vehicle.  We  are  not  disposed  to  check  the  process  of  evo- 
lution which  we  see  around  us  from  a  lumber  road  into  a 
comfortable  line  for  passengers  as  the  development  of  busi- 
ness justifies  the  change.  Even  where  a  road  appears  to  be 
retrograding  we  see  no  reason  why  we  should  interpose  with 
a  harsh  rule,  such  as  would  have  stopped  the  operation  of 
the  Raleigh  and  Gaston  road  nearly  fifty  years  ago,  with  the 
best  efforts  of  our  distinguished  Governor  Graham,  repre- 
senting the  state  as  a  principal  stockholder,  and  running  it 
with  poor  equipments  and  constant  danger  of  injury  to  pas- 
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sengers  by  deniilments  and  snake-heads,  and  frequent  delays 
of  many  days  to  purchasers  of  tickets.  History  has  repeated 
itself  in  the  gradual  improvement  of  the  roadbed  and  equip- 
ment of  the  Western  North  Carolina  Railroad.  If  the  axe 
is  to  be  brought  to  tlie  root  of  the  tree  by  stopping  these  **' 
roads  from  transporting  persons  at  all  unless  the  conditions 
be  improved,  the  legislature  has  wisely  attempted  to  vest 
the  necessary  power  in  tlie  railroad  commission  to  accom- 
plish this  end,  either  by  ordering  a  cessation  of  operations 
or  the  improvement  of  the  roadbed,  and  the  purchase  of  new 
equipments.  Meantime,  neither  the  law,  fairly  interpreted, 
nor  considerations  of  public  policy,  warrant  the  adoption  of 
80  harsh  a  rule  as  that  proposed. 

It  necessarily  follows  that  Purcell's  case  is  overruled  as  in- 
consistent with  the  principles  we  have  laid  down.  We  are 
less  adverse  to  taking  this  course,  because  the  doctrine  there 
enunciated  can  never  become  a  rule  upon  which  the  title  to 
property  depends,  and,  as  we  have  intimated  already,  because 
it  may  operate  in  its  enforcement  to  check  the  improvement 
and  development  of  sections  now  too  remote  from  market  to 
justify  the  most  costly  roadbeds  and  the  best  equipments. 

For  the  reasons  given  we  deem  it  unnecessary  to  discuss 
the  other  exceptions,  which  we  may  state  in  a  general  way 
are  untenable,  and  we  feel  constrained  to  grant  a  new  trial. 

Judgment  was  entered  at  last  term. 

Mr.  JcdTiCE  Clark  dissented,  and  maintained  that  the  plaintiff,  having 
brought  his  action  in  tort,  was  upon  the  evidence  entitled  to  recover  exem- 
plary damages  under  the  doctrine  laid  down  in  Purcell  v.  Richmond  etc.  R.  R, 
Co.,  1U8  N.  C.  414,  cited,  commented  upon,  and  overruled  in  the  opinion, 
supra,  but  which  Clark,  J.,  maintained  stated  correct  principles  of  law,  and 
should  have  governed  the  principal  case.     He  said: 

"  In  the  present  case  there  was  evidence  of  great  dilapidation  of  cars, 
rolling-stock,  engines,  roadbed,  and  trestles,  and  of  continued  neglect  to  re* 
pair  the  same.  So  gross  was  it  that  for  defendant  to  continue  to  offer 
to  transport  and  to  receive  for  transportation  passengers,  with  such  defect* 
ive  machinery  and  roadway,  was  such  a  disregard  of  its  duties  and  the 
rights  of  the  public,  that,  in  case  of  death  resulting  to  a  passenger  while 
en  twite,  there  are  authorities  which  would  have  sustained  an  indictment  for 
manslaughter  against  the  president,  directors,  and  other  chief  officers.  It 
is  very  certain  that,  with  such  machinery  and  roadbed,  to  contract  to  take 
the  plaintiff  and  others  on  a  round  trip,  and,  having  gotten  them  to  the 
other  end  of  the  line,  to  leave  them  there  to  get  back  as  they  could,  was 
•Qch  '  gross  and  willful  disregard  of  plaintiff's  rights  as  would  entitle  him  to 
recover  punitive  damages.'  As  was  said  in  Purcell  v.  Richmond  etc.  R.  R.  Co., 
108 N.  C.  414,  'should  an  excessive  verdict  have  been  found  by  the  jury  the 
discretion  rested  with  the  trial  judge  to  correct  it;  but  it  would  be  a  denial  of 
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jastice  to  permit  a  common  carrier  to  exhibit  such  arbitrary  and  willfal 
neglect  of  the  duties  it  has  assumed,  and  such  disregard  of  the  rij^hts  of. 
others.  Yet  such  is  the  effect  if,  without  adequate  excuse,  it  siiould  be^ 
allowed  thus  to  act  with  uo  other  penalty  than  refunding  the  price  of  the- 
ticket,  and  the  price  paid  for  another  conveyance,  since  tlie  latter  would  be- 
demanded  in  very   few  cases,  and  only  when  the  destination  is  at  a  short. 

distance The  refunding  of  the  price  of  the  ticket  would,  in  most 

cases,  amount  to  nothing,  as   the  passenger  would  usually  buy  a  ticket  by- 
tlie  next  train.     Yet  the  inconvenience,  annoyance,  and  injustice  to  the 
traveling  public  by  such  detention  would  be  great  and  difficult  to  estimate.*" 
In  that  case  tlie  plaintiff  sued  for  damages  because  the  train  ran  by  its^ 
regular  station  without  stopping  to  take  him  on.     Here,  the  condition  of 
the  machinery  and  roadbed  was  such  that  it  was  dangerous  to  travel  over 
the  road.     The  defendant  company  showed  a  criminal  indifference  to  the 
rights  of  the  public  in  offering  to  transport  passengers  when  it  knew  thfr 
uncertainty   alike  of   safe   transportation   and   of   schedule  time,  both  of 
which  are  implied  in  its  offer.     The  company  owed  it  to  the  public  to  keep 
its  appliances  and  roadway  in  proper  condition  to  transport  safely  and  ac- 
cording to  schedule.     If  it  had  not  money  in  the  treasury  it  should  have 
borrowed  it,  and,  if  anable  to  do  that,  it  should  have  suspended  operations^ 
as  we  learn  it  has  since  done."     It  is  found  by  reference  to  the  evidence  that 
the  roadbed,  the  engines,  and  the  rolling-stock  were  all  unfit  and  dangerou* 
to  be  used;  that  the  manager  of  the  company  reported  the  condition  of  the? 
same  to  the  owners  in  Philadelphia,  but  that  in  willful  disregard  of  their 
pnblic  duties  they  neither  put  the  road,  engines,  and  rolling-stock  into  fife 
condition,  nor  discontinued  holding  themselves  out  to  tho  public  for  the  safe 
and  regular  carriage  of  passengers.     If  such  conduct  as  the  evidence  de- 
scribed was  not  such  willful  disregard  of  the  defendant's  duties  to  the  pub- 
lic as  will   entitle    the  plaintiff  to  recover   punitive   damages  it   will    be- 
absolutely   impossible  for  a  railroad  company  in  this  state  to  show  that. 
"  willful  disregard  of  its  duties  and  indifference  to  the  rights  of  the  public  " 
as  will,  under  all  the  authorities,  make  it  liable  for  punitive  damages.     The- 
damages  recovered  were  fifty  dollars.     Upon  the  evidence  the  defendant  ha» 
cause  to  congratulate  itself  that  it  is  not  defendant  in  an  action  for  damage* 
for  death  or  personal  injuries  caused  by  its  gross  and  willful  negligence,  or 
that  its  officers  are  not  under  indictment  for  manslaughter. 

"This  is  not  a  breach  of  contract  for  carriage  by  a  private  party.  But  ifc. 
ia  the  direct  result  of  a  long  continued  disregard  of  duties  assumed  in  regard* 
to  the  public  bj'a  corporation  which  sought  and  obtained  the  exercise  of  th©.-^ 
right  of  eminent  domain  to  furnish  it  a  right  of  way  and  other  special  priv- 
ileges. These  were  granted  solely  in  consideration  of  the  services  which  thei- 
defendant  undertook  to  render  to  the  public,  but  which  it  has  willfully  an^ 
grossly  neglected  to  properly  render.  The  defendant's  own  evidence  wa»- 
that  its  manager  had  repeatedly,  time  and  again,  notified  the  president  an4 
directors  of  the  dilapidated  and  dangerous  condition  of  the  machinery  andi 
roadbed,  but  that  adequate  relief  had  always  been  denied. 

"In  Railroad  v.  Hurst,  36  Miss.  660,  74  Am.  Dec.  785,  it  is  said:  'It  is* 
the  right  of  the  jury  in  such  cases  to  protect  the  public  by  punitive  damage»- 
against  the  negligence,  folly,  or  wickedness  which  might  otherwise  convert, 
these  great  public  blessings  into  the  most  dangerous  nuisances.'" 

In  TilleU  V.  Lynchburg  etc  li.  R.  Co.,  115  N.  C.  662,  plaintiff  brought  an. 
action  for  damages,  alleging  that  while  he  was  attempting  to  board  a  pas- 
■euger-car  of  a  mixed  train  of  the  Norfolk  etc.  R.  R.  Co.,  at  Roxboro,  Noitk. 
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Carolina,  freight-cars  were  violently  backed  against  such  passenger-oar, 
whereby  he  was  severely  injured  about  his  head,  and  thereby  lost  his  eye- 
sight. The  action  was  brought  against  the  Norfolk  eto.  R.  R.  Co.,  and  also 
against  the  Lynchburg  etc.  K  R.  Co.,  and  plaintiff  sought  to  hold  the  lat- 
ter  liable,  on  the  ground  that  it  had  leased  its  roadbed  and  franchises  to 
the  former  company,  and  thereby  remained  liable  for  the  negligence  of 
the  lessee.  On  the  part  of  the  defendant  companies,  that  the  conductor  of  the 
train  on  which  plaintiff  was  about  to  take  passage  told  him  to  wait  at  the 
platform  of  the  statioa  aad  he  would  have  the  passenger-car  pulled  up  ia 
front  of  the  station  for  him  to  get  on,  aud  that  plaintiff  disregarded  what 
the  conductor  said  to  him,  and  went  aboard  the  passenger-car  before  it  was 
pulled  up  in  front  of  the  station  or  coupled  to  the  remainder  of  the 
train.  That  the  plaintiff  took  upon  himself  all  the  risk  incident  to  so  doing, 
thereby  contributing  to  his  own  injury,  and  that  he  could  not  recover.  The 
supreme  court  affirmed  this  view  of  the  case  in  the  following  language: 

"  Where  a  person  comes  upon  the  premises  of  a  railroad  company  at  the 
statio-1,  with  a  ticket,  or  with  the  purpose  of  purchasing  one,  he  becomes  a 
passenger,  and  may  usually  enter  an  open  passenger-car  standing  on  the 
track,  and  provided  for  passengers  going  on  the  train  on  which  he  proposes 
to  take  passage.  But  while  the  conductor  may,  on  the  one  hand,  excuse  a 
•debarking  passenger  from  contributory  negligence  by  advising  him  to  get  off 
«  car  before  it  has  ceased  to  move,  he  may,  on  the  other  hand,  make  the 
passenger's  conduct  culpable  when  he  gives  him  an  unheeded  warning  not 
to  enter  such  open  car  till  it  can  be  removed  to  another  point. 

''Tliero  seems  to  have  been  some  evidence  tending  to  show  that  the 
conductor  told  the  plaintiff  to  step  off  the  sidetrack  and  wait  for  the  passen- 
ger-car to  be  drawn  up  to  the  station,  though  as  to  this  the  testimony  was 
conflicting. 

"  The  defendant  wais  entitled  to  the  unqualified  instruction  that  if  the  oar 
designed  for  the  train  on  which  the  plaintiff  embarked  was  open  so  as  to  re- 
<;eive  passengers,  whether  at  the  usual  or  an  unusual  point  on  the  track, 
the  plaintiff  would  have  been  negligent  in  entering  it,  after  being  warned 
not  to  do  so." 

Carriers  or  Passenobr.?. — When  the  Contract  Begins:  See  the  note 
to  Warren  V.  FUchburg  R.  R.  Go.,  85  Am.  Dec.  707. 

Carriers  of  Passknqers— Damages  for  Breach  of  Contraot. — ^The 
•measure  of  damages  in  an  action  for  the  breach  of  contract  for  the  carriage 
of  passengers  is  not  only  the  direct  peouuiary  loss  resulting  from  the  breach 
of  contract,  but  damages  may  be  recovered  for  any  fraudulent  or  oppressive 
conduct  on  the  part  of  the  defendants  producing  great  bodily  or  mental 
«uffei  iiig:  Jones  v.  Steamship  Cortes,  17  Cal.  487;  79  Am.  Dec.  142. 

Carriers  of  Passenoeks— Damages  for  Delay.— Where  tlie  failure  of 
the  carrier  to  transport  a  passenger  according  to  the  terms  of  the  contract, 
■as  shown  by  the  ticket,  only  results  in  the  loss  of  one  Jay's  time,  the  pas- 
senger can  only  recover  for  such  loss  of  time  together  with  the  amount  paid 
for  the  ticket  and  interest  thereon:  Eddy  v.  Harris,  78  Tex.  6GI;  22  Am. 
St.  Rep.  83.  Damages  in  an  action  against  a  carrier  for  failure  to  carry  a 
passenger  to  his  destination  according  to  contract  may  include  the  value  of 
the  time  lost  thereby,  expenses  incurred  by  reason  of  the  delay,  anl  the 
value  uf  the  time  lost  so  far  as  occasioned  by  the  defendant's  neglect  or 
bread)  of  duty  under  the  contract:  WUUaim  r.  Vanderbilt,  28  N.  Y.  217;  84 
.Am.  Dec.  333,  and  note. 
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Carriers  ot  Passevgers — Damaoks  for  Wronofcl  Exphlsto?!. —Ex- 
emplary damages  may  be  allowed  by  a  jury  in  aa  action  for  the  wroa^ful 
expulsioa  of  a  passenger  from  a  railway  car,  if  in  such  expulsion  defendant 
was  guilty  of  oppression,  fraud,  or  violence,  actual  or  presumed;  bat  if  dona 
without  needless  violence  or  insult,  and  no  bodily  injury  results,  the  dam- 
ages allowed  should  be  the  coat  of  the  ticket  from  the  point  of  expulsion  to 
the  passenger's  destination,  together  with  an  allowance  for  snch  damages  as 
actually  result  from  loss  of  time:  Oorman  v.  Southern  Pac.  Co.,  97  Cal.  1; 
33  Am.  St.  Rep.  157,  and  note.  The  question  of  the  allowance  of  exemplary 
damages  for  wrongfully  ejecting  passengers  from  railway  cars  is  thoroughly 
discussed  in  Spellman  v.  Richmond  eic.  li.  R.  Go.,  35  S.  O.  475;  28  Am.  St. 
Rep.  858,  and  extended  note. 


White  v.  Norfolk  and  Southern  Railroad  Co. 

[115  NoKTH  Carolina,  631.] 

Carriers  of  Passb.vqers — Limitation  of  Liabilitt. — A  common  carrier 
has  no  power  to  relieve  itself  of  liability  to  passengers  simply  by  dele- 
gating its  privilege  to  carry  to  others,  unless  by  express  statutory  an* 
thopity  it  has  power  to  lease  its  line  and  privileges. 

Carriers  of  PA33E>rQKR3  —  Deleqation  of  Powers  —  Liability  to  Ex- 
OITR3TONI3T3. — The  fact  that  a  carrier  of  pissengers  hires  its  train  or 
steamboat,  manned  by  its  own  crew  under  its  pay,  to  the  managers  of 
an  excursion  for  the  purposes  of  an  excursion,  does  not  relieve  it  from 
liability  for  injuries  to  an  excursionist  caused  by  the  negligence  or 
wrongful  act  of  its  servauts,  unless  it  has  delegated  to  such  managers 
the  exclusive  right  to  discharge  its  servants  and  hire  others,  although 
the  contract  of  carriage  is  between  the  managers  and  the  excursionists, 
and  the  liability  of  the  carrier  is  not  affected  by  the  tact  that  the  train 
or  boat  is  chartered  to  run  between  points  not  upon  the  carrier's  regu- 
lar lines. 

Carriers  of  PA33ENaER3  must  not  O.vlt  Carrt  Their  Passenoers 
Safely,  but  must  also  protect  them  from  ill-treatment  from  their 
servants,  other  passengers,  or  intruders,  and  they  are  liable  to  a  pas- 
senger for  injury  or  ill-treatment,  inflicted  upon  him  by  their  servauts, 
whether  in  the  line  of  their  employment  or  not. 

Action  to  recover  for  personal  injury.  The  plaintiff  was 
an  excursionist  on  an  excursion  trip  made  by  the  steamboat 
Mary  E.  Roberts^  under  the  circumstances  detailed  in  the 
opinion.  On  the  return  trip  the  plaintiff  was  struck  and 
violently  cursed  by  one  Elliott,  the  engineer  of  the  boat,  who 
had  been  in  the  service  of  the  railroad  company  for  a  num- 
ber of  years.     Plaintiff  sufifered  a  nonsuit  and  appealed. 

W.  M.  Bond  and  J.  H.  Blount^  for  the  appellant. 

Pruden  &  Vann,  for  the  appellee. 
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•••  MacRae,  J.  The  first  contention  of  defendant  is,  that 
it  is  in  no  event  liable  because  the  boat  had  been  chartered 
by  Morris  &  Ferebee  for  the  occasion,  and  the  contract  of 
carriage  was  between  the  last-named  parties  and  phiintiff. 
And  it  is  found  in  the  case  "  that  defendant  had  no  control 
or  direction  of  said  excursion  or  of  said  boat,  except  that  it 
employed  the  crew  as  aforesaid."  But  the  defendant  is  a 
corporation  duly  chartered  under  the  laws  of  North  Carolina, 
and  doing  business  as  a  common  carrier  of  passengers,  for 
the  purpose  of  using  not  only  its  trains,  but  one  or  more 
steamboats.  One  of  these  steamboats  was  chartered  to  Mor- 
ris &  Ferebee.  The  word  "chartered,"  as  here  used,  means 
hired.  The  defendant,  however,  by  virtue  of  its  franchise, 
was  the  common  carrier,  and  would  have  no  power  to  relieve 
itself  of  liability  to  passengers  simply  by  delegating  its  priv- 
ilege to  others. 

It  is  upon  the  same  principle  that  it  has  been  so  often  held 
that  unless  there  be  express  authority  by  statute  to  a  rail- 
road company  to  lease  its  line,  the  company  is  liable  for  the 
negligent  acts  of  its  lessee*  See  2  Am.  &  Eng.  Ency.  of  Law, 
756,  where  many  autiiorities  are  cited.  It  will  be  seen,  also, 
that  this  boat  was  hired  fully  manned  by  officers  and  crew 
in  the  pay  of  the  defendant. 

It  cannot  differ  materially  from  the  hiring  of  a  train  for 
the  carrying  of  an  excursion,  where  the  contract  of  carriage 
•'*  is  made  between  the  passengers  and  the  hirers  utider 
whose  direction  the  excursion  is  made.  In  the  present  case 
the  boat  was  hired  to  run  from  Edenton  to  Nag's  Head,  and 
return,  between  certain  hours.  The  defendant  had  no  con- 
trol or  direction  of  the  excursion  or  of  the  boat,  except  that 
it  owned  the  boat  and  employed  the  crew.  The  crew,  how- 
ever, constituted  the  agency  by  which  the  boat  was  run. 
There  might  have  been  a  distinction  if  the  naked  boat  had 
been  let  to  parties  without  further  stipulation;  but  here  the 
specific  object  of  the  excursion  is  stated  in  the  contract,  and 
the  servants  of  defendant  directed  to  carry  it  out. 

"Hiring  a  train  for  an  excursion  does  not  excuse  the  com- 
pany from  liability  to  the  passengers  for  injury  caused  by 
their  servants":  2  Redfield  on  Railways,  212.  The  case  of 
Skinner  v.  London  etc.  Ry.  Co.y  6  Ex.  786,  is  cited,  where 
the  declaration  alleged  that  the  plaintiff',  at  the  request  of 
the  defendants,  became  a  passenger  in  one  of  their  trains 
to  be  carried,  etc.,  for  reward  to  them,  etc.;  that,  through  the 
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carelessness,  negligence,  and  improper  conduct  of  the  defend- 
ants, the  train  in  which  the  plaintiff  was  such  passenger 
struck  against  another  train,  whereby  the  plaintiff  was  in- 
jured. At  the  trial  it  appeared  that  the  train  in  question 
had  been  hired  of  the  company  by  a  benefit  society  for  an 
excursion,  the  tickets  for  which  were  sold  and  distributed  by 
the  treasurer  of  the  society  from  whom  the  plaintiff  pur- 
chased one,  and  that  the  accident  was  occasioned  by  the 
train,  in  which  the  plaintiff  was,  running  against  a  train 
standing  at  the  station,  it  being  then  dark.  One  of  the 
points  made  by  defendants  was,  that  there  was  no  evidence 
that  plaintiff  was  a  passenger  to  be  carried  by  defendants 
for  hire.  Upon  this  point  Alderson,  B.,  said:  "  The  company, 
by  giving  their  tickets  to  the  treasurer  of  the  society  to  dis- 
tribute, constitute  him  their  agent  to  contract  with  those  who 
take  the  tickets;  at  all  events,  that  was  s  question  for  the 
jury." 

Tiie  test  in  Buch  a  case  as  the  present  is  whether  the  de- 
fendant •'*  abandoned  the  entire  control  of  its  servants,  the 
master  and  crew  of  the  boat,  to  the  hirers.  "  If  the  hirer  is 
vested  for  the  time  with  the  exclusive  right  to  discharge  the 
servants  and  employ  others,  he  alone  is  responsible  for  their 
default":  Shearman  and  Redfield  on  Negligence,  sec.  74, 
note  1.  The  defendants  hired  to  H.  for  a  day  a  steamer  and 
crew.  The  crew  were  hired  and  paid  and  entirely  controlled 
by  the  defendant,  who  also  had  power  to  substitute  others  in 
their  place.  By  the  negligence  of  the  crew  an  injury  was 
occasioned  to  the  plaintiff:  held,  that  the  defendant  was  lia- 
ble, as  tiie  crew  were  its  servants  and  not  those  of  H:  Dalyell 
V.  Tyrer,  El.  B.  &  E.  889. 

In  this  instance,  would  the  hirers  have  had  the  right  to 
discharge  the  crew,  and  employ  others  in  their  stead?  Or 
did  the  defendant  retain  tiie  authority  to  employ  and  dis- 
charge them?  This  contract  of  hiring  is  something  like  a 
charter  party,  in  which  the  owner  may  either  let  the  capacity 
or  burden  of  the  ship,  continuing  the  master  and  crew  in 
the  employment,  or  he  may  surrender  the  entire  sliip  to  the 
charterer,  wlio  then  assumes  possession  and  control,  and  pro- 
vides himself  with  master  and  crew.  The  first  is  a  mere 
covenant  for  the  performance  of  a  stipulated  service,  and  the 
owner  is  responsible,  under  such  circumstances,  for  the  con- 
duct of  the  master  and  crew:  3  Am.  &  Eng.  Ency.  of  Law» 
144,  note  6. 
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It  18  contended  that,  as  tlie  boat  was  chartered  to  run  to 
points  not  upon  defendant's  regular  lines,  the  defendant 
would  not  be  liable  under  the  facts  of  this  case.  We  have 
held  in  Washington  v.  Raleigh  etc.  R.  R.  Co.,  101  N.  C.  239, 
that  a  couunon  carrier,  who  entered  into  a  special  contract 
to  transport  passengers  or  freight  to  a  point  beyond  its  own 
line,  which  can  only  be  reached  by  another  line,  thereby 
constitutes  the  latter  its  agent  in  the  performance  of  the  con- 
tract, and  will  be  held  liable  for  any  damage  resulting  from 
the  negligence  of  the  agent.  So  we  conceive  that  the  liabil- 
ity of  the  defendant  would  not  be  affected  by  the  fact  that 
the  boat  *'*  was  chartered  to  run  between  points  not  upon 
defendant's  regular  lines. 

It  is  contended,  also,  that  there  is  a  distinction  between 
the  liability  of  the  master  for  negligence,  and  that  for  a  will- 
ful wrong  committed  by  the  servant.  Upon  this  point  we 
have  held  in  Hussey  v.  Norfolk  etc.  R.  R.  Co.,  98  N.  C.  34,  2 
Am.  St.  Rep.  312,  that  "the  rights,  the  powers,  and  the 
duties  of  corporate  bodies  have  been  so  enlarged  in  modern 
times,  and  these  artificial  persons  have  become  so  numerous, 
and  entered  so  largely  into  the  every-day  transactions  of  life, 
that  it  has  become  the  policy  of  the  law  to  subject  them,  as 
far  as  practicable,  to  the  same  civil  liability  for  wrongful  acts 
as  attach  to  natural  persons,  and  this  liability  is  not  re- 
stricted to  acts  committed  within  the  scope  of  granted 
powers,  but  a  corporation  maybe  liable  in  an  action  for  false 
imprisonment,  malicious  prosecution,  and  libel":  Pearce  on 
Railroads,  273. 

We  have  endeavored  to  show,  however,  further  on,  that 
the  liability  of  defendant  arises  here,  not  for  the  negligence 
or  wrongful  acts  of  its  servants,  within  the  scope  of  their 
employment,  but  upon  the  distinct  principle  of  its  obligation 
to  protect  its  passengers  from  insult  or  harm.  This  being 
the  case,  is  defendant  liable  for  the  assault  made  by  its  en- 
gineer upon  the  plaintiff,  a  passenger?  Whether  this  wrong- 
ful act  was  done  by  the  engineer,  while  acting  within  the 
scope  of  his  employment,  is  of  no  moment.  The  doctrine  of 
respondeat  superior  is  not  involved.  Its  general  principle  is, 
that  a  master  is  liable  for  the  act  of  his  servant,  done  in  the 
course  of  his  employment  about  his  master's  business.  But 
he  is  not  liable  for  an  act  done  outside  of  his  employment, 
nor  for  the  wanton  violation  of  the  law  by  him:  Wood  on 
Master  and  Servant,  552-559. 
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The  liability  of  defendant  here  reslB  upon  the  obligation 
on  the  carrier  not  only  to  carry  its  passengers  safely,  but  to 
protect  them  from  ill  treatment  from  other  passengers,  in- 
truders, or  employees.  "  Kindness  and  decency  of  demeanor 
•"  is  a  duty  not  liniited  to  the  oflBcers,  but  extends  to  the 
crew":  Judge  Story  in  Chambeiiain  v.  Chandler^  3  Mason, 
242. 

"Passengers  do  not  contract  merely  for  shiproom  and 
transportation  from  one  point  to  another;  they  also  contract 
for  good  treatment,  and  against  personal  rudeness,  and  every 
wanton  interference  with  their  persons,  either  by  the  carrier 
or  his  agents  employed  in  the  management  of  the  ship  or 
other  conveyance.  In  respect  to  such  treatment  of  passen- 
gers, not  merely  officers,  but  the  crew,  are  agents  of  the  car- 
riers": See,  also,  2  Woods  on  Railway  Law,  sec.  315. 

"It  is  among  the  implied  provisions  of  the  contract  be- 
tween a  passenger  and  a  railway  company  that  the  latter 
has  employed  suitable  servants  to  run  its  trains,  and  thai 
passengers  will  receive  proper  treatment  from  them;  and  a 
violation  of  this  implied  duty  or  contract  is  actionable  in 
favor  of  the  passenger  injured  by  its  breach,  although  the 
act  of  the  servant  was  willful  and  malicious,  as  for  a  mali- 
cious assault  upon  a  passenger  committed  by  any  of  the  train 
hands,  whether  within  the  line  of  his  employment  or  not. 
The  duty  of  the  carrier  toward  a  passenger  is  contractual, 
and,  among  other  implied  obligations,  is  that  of  protecting  a 
passenger  from  insults  or  assaults  by  other  passengers,  or  by 
their  own  servants."  Many  authorities  are  cited  to  sustaia 
this  doctrine. 

A  very  apt  illustration  of  the  distinction  between  the  con- 
sequence to  the  master  of  the  wrongful  act  of  the  servant 
done  to  one  not  a  passenger,  and  to  whom  the  master  owed 
no  duty,  and  an  injury  of  a  passenger  by  a  servant,  whether 
done  within  the  scope  of  his  employment  or  not,  may  be 
found  in  Williams  v.  Pullman  Palace  Car  Co.^  40  La.  Ann.  87; 
8  Am.  St.  Bep.  512. 

We  think  there  was  error  in  the  intimation  of  bis  honor, 
and  that  the  case  should  have  gone  to  the  jury. 

New  trial.  

Railroads— LiABiLiTT  roR  Nbgliobmok  or  Lksskk. — A  railroftd  oompany^ 
eanuot  escape  the  obligations  which  it  Msumed  in  acoepting  its  charter  by 
leasing  its  road  to  another,  whether  the  injury  complained  of  arises  from  a. 
defective  track  or  from  carelessness  in  running  trains:  Harmon  ▼.  Columbia 
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«te.  R.  R.  Co.,  28  S.  C.  401;  13  Am.  St.  Rep.  686,  and  note,  with  the  casea 
collected. 

Railroads — Doty  to  Protect  Fassenoers.— It  is  the  duty  of  carrier* 
of  passengers  by  railway  to  protect  them,  in  so  far  as  possible,  by  the  ex- 
ercise of  a  high  degree  of  care,  from  the  violence  and  insults  of  other  pas- 
sengers, strangers,  or  the  carrier's  own  servants:  Dillingham  v.  Rmsell,  73 
Tex.  47;  15  Am.  St.  Rep.  753,  and  note;  Richmond  etc.  R.  R.  Co.  v.  Jefferson^ 
89  Ga.  554;  32  Am.  St.  Rep.  87,  and  extended  note.  This  principle  is  further 
discussed  in  the  late  cases  of  Butler  v.  Manhattan  Ry.  Co.,  143  N.  Y.  417; 
42  Am.  St.  Rep.  738,  and  note;  and  Oraeffv.  Philadelphia  etc  R.  S.,  161 
Pa.  St  230;  41  Am.  St.  Rep.  885,  and  note. 


State  v.  Gorham. 

[115  North  Carolina,  721.] 

Ihterstatk  Comhbrce — Right  to  Tax  Trades. — A  state  may  tax  trades, 
professions,  and  avocations  carried  on  within  its  borders,  althoagh  the 
goods  dealt  in  are  manufactured  in  another  state. 

Interstate  CJommkrce — License  Tax. — One  acting  as  agent  for  the  sale 
and  delivery  in  one  state  of  the  manufacturers  of  lightning-rods  made 
in  another,  who,  after  receiving  the  rods  in  bulk,  breaks  the  original 
package  for  distribution  to  his  customers,  and  puts  up  the  rods  without 
extra  charge  whenever  a  purchaser  requests  it,  is  an  itinerant  putting 
up  lightning-rods  within  the  meaning  of  a  statute  of  the  former  state, 
providing  for  a  license  tax  on  such  itinerant,  and  the  imposition  of  such 
license  tax  on  snch  agent  is  not  the  imposition  of  a  burden  on  interstate 
commerce. 

Attorney  General  and  W.  J.  Peele,  for  the  appellant. 

P.  Busbee  and  H.  G.  Connor j  for  the  appellee. 

*»»  MacRae,  J.  Section  27  of  chapter  294  of  the  acts  of 
1893,  being  a  part  of  schedule  B,  the  taxes  in  which  are 
imposed  as  license  taxes  for  the  privilege  of  carrying  on 
business  or  doing  the  act  named,  is  as  follows:  "On  every 
itinerant  who  puts  up  lightning-rods,  fifty  dollars  annu- 
ally, for  each  county  in  which  he  carries  on  business." 
There  is  nothing  in  the  words  of  the  statute  to  indicate  a 
purpose  to  levy  a  tax  in  any  form  upon,  or  to  impose  a  restric- 
tion in  any  manner  upon,  citizens  or  inhabitants  of  other 
states  from  engaging  in  business  connected  with  the  com- 
merce between  the  states,  which  is  protected  from  state  legis- 
lation by  the  constitution  of  the  United  States.  The  right  of 
a  state  legislature  to  tax  trades,  professions,  and  avocations 
within  the  borders  of  the  state  has  never  been  disputed. 

It  is  earnestly  contended,  however,  by  the  learned  counsel, 
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that  the  defendant  was  not  an  itinerant  engaged  in  putting 
up  lightning-rods,  but  that  his  business  was  that  of  selling, 
'**  in  which,  of  course,  is  included  the  delivery,  an  article 
manufactured  in  another  state.  That  it  appears  by  the 
special  verdict  that  such  sale  and  delivery  included  the  put- 
ting up  of  said  rods,  whenever  the  purchaser  so  requested, 
and  for  which  service  no  extra  charge  was  to  be  made;  and, 
therefore,  that  the  imposition  of  a  license  tax  upon  defendant 
for  putting  up  the  rods  sold  by  him  "  is  an  attempt  to  impose 
a  tax  on  the  business  of  carrying  on  interstate  commerce." 
We  are  not  disposed  to  question  the  principle  so  often  laid 
down  by  the  supreme  court  of  the  United  States  from  Brown 
v.  Maryland,  12  Wheat.  419,  to  Brennan  v.  Titusville,  153 
U.  S.  289,  that  no  state  has  a  right  to  lay  a  tax  on  interstate 
commerce  in  any  form;  neither  have  we  any  disposition  to 
extend  the  application  of  this  doctrine  any  further  than  we 
find  it. 

Unless  there  is  something  in  this  special  verdict  which  so 
connects  the  act  of  defendant  in  putting  up  the  lightning- 
rods  sold  by  him  with  the  business  of  interstate  commerce 
it  will  be  our  duty  to  uphold  the  law  of  this  state,  and  apply 
it  to  the  case  before  us. 

The  whole  matter  is  in  a  nutshell.  After  finding  the  fact 
that  Cole  Bros,  were  manufacturers  in  another  state,  and 
defendant  was  their  agent  in  this  state  for  the  sale  of  their 
wares,  it  further  finds  "that  such  sale  and  delivery  included 
the  putting  up  of  said  rods,  whenever  the  purchaser  so 
requested,  for  which  no  extra  charge  was  to  be  made." 
Under  these  circumstances,  is  the  defendant  liable  for  the 
license  tax? 

It  will  be  seen  that  quantities  of  the  goods  were  shipped 
to  the  agent,  at  some  convenient  point  in  this  state,  in  orig- 
inal packages,  and  were,  after  bulk  broken,  distributed  and 
delivered  by  him  to  the  different  purchasers.  That  the  sale 
«'as  not  completed  by  delivery  until  after  such  breaking  of 
bulk  in  this  state,  and  that  the  quantity  of  the  article  was 
not  determined  in  the  order,  as  will  appear  by  reference  to 
"Exhibit  A,"  and  was  to  be  determined  after  the  importa- 
tion of  the  original  package.  The  consideration  of  these 
facts  '**  leads  us  to  the  conclusion  that  the  present  case 
may  easily  be  distinguished  from  any  of  the  numerous  adju- 
dications on  the  subject.  In  Brennan  v.  Titusville,  153  U.  S. 
289,  the  pictures  were  delivered,  framed,  direct  to  the  pur- 
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chaser.  Of  necessity  the  goods,  if  many  of  them  had  been 
shipped  to  the  agent  for  delivery,  were  separate  and  distinct 
from  all  other  goods  of  the  same  character. 

It  was  not  obnoxious  to  the  interstate  commerce  clause  of 
the  constitution  when  a  license  tax  was  laid  "  on  all  peddlers 
of  sewing-machines  without  regard  to  the  place  of  growth  or 
produce  of  material  or  of  manufacture,"  because  the  test  is 
"  whether  there  is  any  discrimination  in  favor  of  the  state 
which  enacted  the  law":  Machine  Co.  v.  Gage,  100  U.  S.  676. 
"  When  goods  are  sent  from  one  state  to  another  for  sale,  or, 
in  consequence  of  a  sale,  they  become  part  of  its  general  prop- 
erty, and  amenable  to  its  laws,  provided  that  no  discrimina- 
tion be  made  against  them  as  goods  from  another  state,  and 
that  they  be  not  taxed  by  reason  of  being  brought  from  an- 
other state,  but  only  taxed  in  the  usual  way  as  other  goods 
are":  Robbins  v.  Shelby  County  Tax.  DisL,  120  U.  S.  489,  cit- 
ing Machine  Co.  v.  Gage,  100  U.  S.  676,  and  Brown  v.  Houston, 
114  U.  S.  622. 

If  this  license  tax  upon  itinerants  putting  up  lightning- 
rods  could  in  the  slightest  degree  affect  the  sale  and  delivery 
of  the  article,  its  effect  upon  the  interstate  commerce  would 
be  so  incidental  and  remote  as  not  to  amount  to  a  regulation 
of  such  commerce,  as  in  Fickler  v.  Shelby  County  Tax.  Dist., 
145  U.  S.  1.  Again,  as  said  in  McCall  v.  California,  136 
U.  S.  104,  where  an  agent  of  a  railroad  running  from  another 
state  was  soliciting  business,  but  not  selling  tickets  in  Califor- 
nia, "The  test  is,  was  the  business  a  part  of  tlie  commerce 
of  the  road?  Did  it  assist,  or  was  it  carried  on  with  the  pur- 
pose to  assist  in  increasing  the  amount  of  passenger  trafBc  on 
the  road?  »* 

In  our  case  the  business  which  could  not  be  taxed  was  the 
sale  of,  or  the  solicitation  of  persons  to  purchase,  the  light- 
ning-rods manufactured  in  another  state.  The  avocation  ^** 
requiring  a  license  is  that  of  an  itinerant  putting  up  light- 
ning-rods. The  sale  and  delivery  of  the  article  is  not  in- 
separable from  the  erection  of  it,  any  more  than  the  shoeing 
of  horses  is  from  their  importation  into  the  state,  or  the  ship- 
ping here  of  wheat  is  from  its  sowing  in  the  fields.  Indeed, 
it  appears  by  the  contract  that  the  agent  was  only  to  put  up 
the  rods  when  requested  so  to  do  by  the  purchaser;  the  infer- 
ence is  that  the  purchaser  might  choose  to  employ  some  one 
else  to  put  them  up,  and  that  a  sufficient  margin  is  allowed 
upon  the  price  to  fully  pay  the  expenses  of  erection,  and  make 
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it  to  the  interest  of  the  purchaser  to  require  the  seller  to  put 
it  up.  One  who  goes  through  the  country  putting  up  rods  is 
none  the  less  liable  to  be  taxed  for  the  privilege  of  exercising 
his  avocation  because  he  adds  to  this  business  that  of  so- 
liciting the  purchase  of  the  articles  to  be  so  put  up  by  him. 
If  such  is  the  law  it  will  not  be  difBcult  for  persons  whose 
avocations  are  taxed  to  ingraft  upon  their  business  a  branch 
for  the  sale  of  some  article  of  foreign  manufacture  which  is 
a  necessary  part  of  the  business  in  which  they  are  engaged. 
We  may  distinguish  the  manner  of  delivery  of  the  articles 
named  in  Spaina  case,  47  Fed.  Rep.  208,  if  we  were  bound 
by  the  opinion  delivered  in  that  case.  Certain  specified 
articles,  lamps,  lampshades,  etc.,  manufactured  in  West  Vir- 
ginia, were  sold  by  the  agent  traveling  in  North  Carolina 
for  his  principal.  Many  of  the  articles  ordered  were  shipped 
in  the  same  box  to  the  agent,who  took  out  the  separate  articles, 
and  completed  the  sale  by  delivery  of  the  same  to  the  pur- 
chasers. But  here  a  sufficient  quantity  of  the  lightning-rod 
material  is  shipped  to  the  agent,  froni  which  to  fill  orders 
theretofore  taken;  he  selects  from  the  bulk  enough  to  fill  the 
order  of  his  customer  and  delivers  it.  The  bulk  was  broken, 
and  the  same  became  a  part  of  the  general  property  in  the 
state  before  delivery  when  the  package  was  opened,  and  a 
part  thereof,  until  then  undistinguishable  from  the  balance, 
was  set  apart,  to  be  delivered  to  a  particular  purchaser. 

''**  The  latest,  as  far  as  we  have  been  able  to  ascertain,  of 
the  very  numerous  deliverances  of  the  highest  court  of  this 
country  upon  the  subject  we  have  under  consideration,  is 
that  of  Brennan  v.  Titusville,  153  U.  S.  289.  The  defendant 
was  the  agent  of  the  manufacturer  of  picture-frames  and 
maker  of  portraits,  residing  in  Illinois.  The  defendant's 
business  was  to  travel  in  Pennsylvania,  and  to  solicit  orders 
for  said  pictures  and  frames;  the  orders  were  forwarded  by 
the  defendant  to  his  principal  in  Chicago,  who  shipped  the 
goods  direct,  by  express  or  freight,  to  the  purchaser;  the  price 
of  the  goods  was  sometimes  paid  to  the  express  company  and 
sometimes  to  the  agent.  An  ordinance  of  the  city  of  Titus- 
ville had  attempted  to  lay  a  license  tax  upon  "all  persons 
canvassing  or  soliciting  within  said  city  orders  for  goods, 
books,  paintings,  wares,  or  merchandise  of  any  kind,  or  per- 
sons delivering  such  articles  under  orders  so  obtained  or 
solicited." 

This  was  so  clearly  within  the  rulings  in  the  cases  of  Rob- 
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bine  and  Asher,  that  it  scarcely  required  an  elaborate  opinion; 
its  simple  statement  will  show  the  particulars  in  which  it 
differs  from  ours. 

We  conclude,  then,  that  his  honor  was  in  error  in  holding 
that  the  defendant  was  not  guilty  upon  the  special  verdict, 
because:  1.  The  defendant  was  an  itinerant  putting  up  light- 
ning-rods; 2.  The  connection  between  the  pursuit  of  this 
avocation  and  the  sale  of  articles  manufactured  in  another 
state  was  so  remote  in  its  effect  as  to  impose  no  burden  upon 
the  business  of  interstate  commerce;  3.  The  manner  of  sale 
Jtnd  delivery  of  the  lightning-rods  was  such  as  to  divest  it  of 
any  feature  of  interstate  commerce,  the  original  packages 
being  necessarily  broken  before  the  sale  was  completed  by 
delivery. 

There  is  error,  and  the  judgment  is  reversed. 


Intkrstatk  Commerce  —  Taxation  of  Occupations. — A  state  cannot 
tax  nor  regulate  interstate  commerce,  nor  make  the  payment  of  a  tax  or  tba 
taking  out  of  a  license  a  condition  precedent  to  carrying  on  interstate  com- 
merce: Osborne  v.  State,  33  Fla.  162;  39  Am.  St.  Rep.  99,  and  note,  with 
the  cases  collected.  For  a  thorough  discussion  of  this  subject,  see  the  mono- 
graphio  note  to  People  v.  Wemple,  27  Am.  St  Rep.  547.  And  see,  also,  the 
late  case  of  PotUxl  Telegraph  etc  Co.  r.  Adams,  71  Miss.  555;  42  Am.  8*. 
Rep.  476. 


State  v.  Norwood. 

[116  NOBTH  CABOLIMA,  789.] 

Okimikal  Law — Deadlt  Weapon,  What  is. — The  question  whether  aa 
instrument  with  which  a  personal  injury  is  inflicted  is  a  deadly  weapon 
depends  upon  the  manner  of  its  use,  rather  than  upon  the  intrinsie 
character  of  the  instrument  itself. 

Homicide— Presumption  or  Malice. — An  intentional  killing  with  a  deadly 
weapon,  when  proved  or  admitted,  raises  a  presumption  of  malice,  and 
is  prima  facie  evidence  of  murder  in  the  second  degree,  without  proof 
of  deliberation  or  premeditation. 

Homicide — Killing  wrrH  Deadly  Weapon. — A  deliberate  determination 
to  take  a  child's  life  by  putting  a  hairpin  down  its  throat,  if  carried 
into  execution,  thereby  causing  its  death,  is  a  killing  with  a  deadly 
weapon,  and  constitutes  murder  in  the  first  degree. 

Insane  Pkbsons — PKEsuMPriON  or  Sakitt. — Matters  of  extenuation  and 
excuse  or  discharge  from  liability  by  reason  of  insanity  must  be  shown 
by  him  who  sets  it  up,  and,  in  the  absence  of  such  proof,  the  presump- 
tion  in  favor  of  sanity  prevails. 

Indictment,  trial,  and  conviction  of  murder  in  the  first  de- 
gree.    The  evidence  showed  that  Ella  Norwood,  the  accused, 
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pushed  two  pins,  one  a  hairpin,  the  other  a  dreespin,  down 
the  throat  of  her  bastard  child,  thus  causing  its  death.  The 
accused  confessed  that  she  put  the  pins  down  the  child's 
throat,  for  the  reason  that  "  she  wanted  to  get  the  boy  out 
of  the  way  because  it  would  be  such  a  bother  to  her  in  the 
spring,  when  slie  wanted  to  run  around  and  have  some  fun.'* 

C.  F.  Turner  and  F.  A.  Oreen,  for  the  appellant. 
Attorney  General,  for  the  state. 

'••  Avery,  J.  If  the  prisoner  did  not  put  the  pins  In  the 
child's  mouth,  or  if,  though  she  placed  them  there,  they  were 
not  the  instrument'.il  cause  of  its  death,  she  was  not  guilty, 
and  60  the  court  told  the  jury.  If  the  jury  found,  as  they 
must  have  done  under  the  instructions  of  the  court,  that  she 
brought  about  its  death,  it  was  a  killing  with  a  deadly  weapon. 
The  question  whether  an  instrument,  with  which  a  personal 
injury  has  been  inflicted,  is  a  deadly  weapon  depends  not 
infrequently  more  upon  the  manner  of  its  use  than  upon  the 
intrinsic  character  of  the  instrument  itself:  State  v.  Huntley^ 
91  N.  C.  617.  We  may  expect  death  to  ensue  from  pushing 
such  a  pin  down  the  throat  of  an  infant,  just  as  we  may  look 
for  death  or  serious  bodily  harm  as  a  consequence  of  firing  a 
pistol  into  a  crowd  of  human  beings,  or  at  a  particular  per- 
son. The  intentional  killing  with  a  deadly  weapon,  when 
proved  or  admitted,  raises  a  presumption  of  malice,  and  such 
evidence  would,  before  the  enactment  of  the  recent  statute  es- 
tablishing and  defining  the  two  grades  of  that  crime,  have 
amounted  to  prima /aci«  proof  of  murder.  But  now,  though 
the  fact  of  such  killing  still  gives  rise  to  the  presumption  of 
malice,  and  is  "prima  facie  evidence  of  murder  in  the  second 
degree,  it  does  not  show  that  the  act  was  done  deliberately  or 
i-'ter  premeditation:  State  v.  Fuller,  114  N.  C.  885;  2  Bishop's 
Oriminal  Law,  sec.  703;  Commonwealth  v.  Drum,  58  Pa.  St.  9; 
People  v.  Cox,  76  Cal.  285.  In  order  to  conviction  of  murder 
in  the  first  degree,  as  the  judge  below  properly  instructed  the 
jury,  it  was  necessary  ""^^  that  the  state  should  show  that  the 
prisoner  deliberately  determined  to  take  the  child's  life  by 
putting  the  pin  or  pins  into  its  mouth,  and  thereupon,  it  be- 
ing immaterial  how  soon  after  resolving  to  do  so,  carried  her 
purpose  into  execution  and  thereby  caused  its  death.  As  to 
the  q^uintuvi  of  proof  necessary  to  conviction  of  murder  in 
the  first  degree,  the  court  adopted  the  language  of  the  prayer 
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Bubmitted  for  the  prisoner,  and  of  course  left  no  ground  for 
objection. 

We  cannot  conceive  how  the  jury  were  misled  by  the  fail- 
ure of  the  court  to  state,  in  terms,  that  the  pins  used  in  the 
manner  described  by  the  witnesses  would  be  deadly  weapons, 
or  by  the  general  instruction  that  the  unlawful  killing,  if 
done,  would,  in  this  case,  have  raised  a  presumption  of 
malice,  since  the  jury  were  explicitly  made  to  understand  that 
the  prisoner  was  not  guilty  of  any  offense,  unless  the  death  of 
the  infant  was  caused  by  her  pushing  the  pins  into  its  mouth. 
So  it  was  impossible,  under  the  instructions  given  and  upon 
the  evidence,  to  find  that  there  was  an  unlawful  killing,  unless 
it  was  effected  by  such  use  by  her  of  the  pin  or  pins. 

*'  By  our  decisions,'*  said  the  court  in  State  v.  Vann,  82 
N.  C.  631,  "matters  of  extenuation  and  excuse,  or  discharge 
by  reason  of  insanity,  must  be  shown  by  him  who  sets  it  up." 
The  prisoner  offered  no  testimony  tending  to  show  insanity, 
and  the  presumption  in  favor  of  sanity  was  therefore  un- 
rebutted. 

We  concur  with  the  judge  below  in  the  view  that  there  was 
no  aspect  of  the  evidence  in  which  the  offense  of  killing,  if 
done  by  the  prisoner  in  the  manner  described  by  the  wit- 
nesses (and  so  it  must  have  been  done  if  ak  all)  could  be 
mitigated  to  manslaughter.  It  is  possible  that  in  such  a 
case  there  might  have  been  testimony  tending  to  show  that 
the  killing  was  done  by  putting  pins  into  the  mouth  of  an 
infant  carelessly,  not  purposely,  and,  if  any  such  evidence 
had  been  offered,  it  would  have  been  proper  to  have  sub- 
mitted to  the  jury,  with  suitable  instructions,  the  question 
whether  the  mitigating  circumstances  relied  on  were  proved. 

*•*  After  considering  the  carefully  prepared  arguments  of 
counsel  upon  the  assignments  of  error,  we  feel  constrained 
to  hold  that  the  judgment  should  be  affirmed. 

Affirmed.  

Dbadlt  Weapon — What  is. — A  "deadly  weapon"  is  not  oxcluiiTely 
one  designed  to  take  life  or  inflict  bodily  injury,  and  when  not  of  this  char- 
aoter  the  question  ia  one  of  fact:  BUge  v.  State,  20  Fla.  742;  61  Am.  Rep. 
628,  and  note.  A  dangerons  weapon  ia  one  capable  of  prodacine  death  or 
great  bodily  harm:  State  v.  Qodfrey,  17  Or.  300;  11  Am.  St.  Rep,  830,  and 
note. 

HoMioiDB— PREauMFTioN  OF  Maliob  vhom  Ush  ov  Dbadlt  WsAroN. — 
The  existence  of  the  formed  design  necessary  to  constitute  the  crime  of 
mnrder  is  presumed  from  the  intentional  use  of  a  deadly  weapon  with  » 
fatal  reealti  Handley  y.  State,  96  Ala.  48;  88  Am.  St.  Rep.  81.     The  iaflic 
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tion  of  a  mortal  wound  with  a  deadly  weapon  or  an  instrument  likely  to 
cause  death  raises  a  presumption  of  malice  which  mast  be  rebutted  by  the 
accused  in  order  to  reduce  the  killing  to  a  grade  of  homicide  lower  than  that 
of  murder:  Note  to  Lewis  v.  State,  38  Am.  St.  Rep.  81. 

Insanity — Prksdmption  as  to. — The  presumption  that  a  person  accused 
of  crime  is  sane  prevails  until  the  contrary  is  shown:  CommonuxaUh  r. 
Oerade,  145  Pa.  SL  289;  27  Am.  St.  Rep.  689,  and  note. 


State  v.  Hall. 

[116   NOBTH  Caroiina,  81L] 

Fuormm  fbom  Justice — Who  i3  not. — A  person  cannot,  in  any  sense, 
be  deemed  to  have  fled  from'  the  justice  of  a  state  in  the  domain  of 
whose  terminal  jurisdiction  he  has  never  been  corporally  present  since 
the  commission  of  a  crime  therein.  One  who  has  never  fled  cannot  be 
a  fugitive  from  the  justice  of  a  state  in  which  he  is  only  constructively 
present  at  the  time  he  commits  a  crime. 

Fugitive  from  Justice  is  One  Who  having  committed  a  crime  in  one 
jurisdiction  goes  into  auother  to  evade  the  law  and  escape  punish- 
ment. 

EXTKADITION — FUGITIVE  FROM  JUSTICE. — OnE  WhO  IS  OnLY  CONSTRUCTIVE- 
LY Present  in  one  state  at  the  time  he  stands  in  another  state  and 
fires  a  gun,  the  bullet  from  which  kills  a  person  in  the  former  state,  into 
whose  limits  he  has  never  gone  since  the  commission  of  the  crime,  is 
not,  in  the  absence  of  express  statute,  a  fugitive  from  the  justice  of 
that  state,  and  is  not  liable  to  extradition,  and,  if  arrested  under  a 
warrant  of  extradition  in  auother  state,  he  is  entitled  to  be  discharged 
upon  habeas  coryus. 

C)0N8TITUTI0NAL  Law— EXTRADITION. — The  state  may,  in  the  exercise  of 
its  reserved  sovereign  powers,  and  as  an  act  of  comity  to  a  sister  state, 
provide  by  statute  for  the  surrender,  upon  requisition,  of  persons  who 
are  iudictuble  for  a  crime  committed  through  their  constructive  pres- 
ence in  such  sister  state,  though  they  have  never  been  corporally 
within  such  state  and  have  never  fled  therefrom  to  escape  arrest  and 
punishment.  But,  in  the  absence  of  such  statute,  such  persons  are  not 
subject  to  extradition  by  the  latter  state. 

The  defendants  Hall  and  Dockery,  while  in  the  state  of 
North  Carolina,  killed  one  iJryson,  who  was  then  over  the 
state  line  in  Tennessee.  The  defendants  were  indicted  in 
North  Carolina  for  the  murder,  and  finally  discharged  for 
want  of  jurisdiction,  as  the  offense  was  deemed  to  have  been 
committed  in  Tennessee.  They  were  citizens  of  North  Caro- 
lina and  remained  in  that  state,  and  it  was  afterward 
sought  by  extradition  proceedings  to  take  them  to  Tennessee 
for  the  purpose  of  prosecuting  for  tli«  said  offense.  They 
were  arrested  and  placed  in  jail  awaiting  the  warrant  of 
extradition,  and  sought  to  be  dischaged  from  custody  under 
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a  writ  of  habeas  corpus  sued  out  in  their  behalf.  On  the 
hearing  before  the  court  below  the  judge  thereof  refused  to 
discharge  them,  and  they  appealed. 

0.  8,  Ferguson,  for  the  petitioners. 

Attorney  General,  for  the  state. 

**•  Avery,  J.  The  defendants  were  arrested,  and  aienow 
hold  under  the  statute  (Code,  sec.  1165),  which  provides  that 
any  one  of  certain  judicial  officers  therein  named,  "on  sat- 
isfactory information  laid  before  him  that  any  fugitive  in  the 
state  has  committed,  out  of  the  state  and  within  the  United 
States,  any  offense  which  by  the  law  of  the  state  in  which 
the  offense  was  committed  is  punishable,  either  capitally  or 
by  imprisonment  for  one  year  or  upwards  in  any  state  prison, 
shall  have  full  power  and  authority,  and  is  hereby  required, 
to  issue  a  warrant  for  said  fugitive,  and  commit  him  to  jail 
within  the  state  for  the  space  of  six  months,  unless  sooner 
demanded  by  the  authorities  of  the  state  wherein  the  offense 
may  have  been  committed,  pursuant  to  the  act  of  Congress 
in  that  case  made  and  provided,"  etc.  It  is  manifest  tiiat 
the  prisoners  cannot  be  lawfully  detained,  under  the  unmis- 
takable language  of  the  law,  unless  it  has  been  made  to 
appear  that  they  are  liable  to  extradition  under  the  act  of 
Congress,  passed  in  pursuance  of  article  4,  section  2,  clause 
2,  of  the  constitution  of  the  United  States,  in  order  to  pro- 
vide for  the  surrender  of  persons  ®**  charged  with  criminal 
offenses  "  who  shall  flee  from  justice  and  be  found  in  anothor 
state." 

The  prisoners  were  tried  for  murder  in  Cherokee  county, 
and,  upon  appeal,  it  was  held  {State  v.  Hall,  114  N.  C.  909, 
41  Am.  St.  Rep.  822),  that  if  the  deceased,  at  the  time  of 
receiving  the  fatal  injury,  was  in  the  state  of  Tennessee,  and 
the  prisoners  were  in  the  state  of  North  Carolina,  the  courts 
of  the  former  commonwealth  alone  had  jurisdiction  of  the 
offense.  The  prisoners,  if  such  were  the  facts,  were  deemed 
by  the  law  to  have  accompanied  the  deadly  missile  sent  by 
them  across  the  border,  and  to  have  been  constructively 
present  when  the  fatal  wound  was  actually  inflicted.  As  our 
statute  confers  no  power  to  detain  in  custody,  or  to  surrender 
at  the  demand  of  the  executive  of  another  state  any  person 
who  does  not  fall  within  the  definition  of  a  fugitive  from  jus- 
tice according  to  the  interpretation  given  by  the  courts  of  tha 
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United  States  to  the  clause  of  the  federal  constitution  pro- 
viding for  interstate  extradition,  and  the  act  of  Congress 
passed  in  pursuance  of  it,  the  only  question  before  us  is, 
whetlier  a  person  can,  in  contemplation  of  law,  "  flee  from 
justice"  in  the  state  of  Tennessee  when  he  has  never  beea 
actually,  but  only  constructively,  within  its  territorial  limits. 
Upon  this  question  there  is  abundant  authority,  emanating 
not  only  from  the  foremost  text-writers  and  some  of  the 
ablest  jurists  of  the  most  respectable  state  courts,  but  from 
the  supreme  court  of  the  United  States,  whose  peculiar 
province  it  is  to  declare  what  interpretation  shall  be  given 
to  the  federal  constitution  and  the  statutes  enacted  by  Con- 
gress in  pursuance  of  its  provisions,  which  are  declared  by 
that  instrument  to  be  the  supreme  law  of  the  land.  If  we 
can  surrender  under  our  statute  only  fugitives  within  the 
meaning  of  the  act  of  Congress  it  would  seem  sufficient  to 
cite  Ex  parte  Reggel,  114  U.  S.  642,  where  it  is  held  that  a 
person  arrested  as  a  fugitive  has  a  right  "  to  insist  upon 
proof  that  he  was  within  the  demanding  state  at  the  time  he 
is  alleged  to  have  committed  the  *'*  crime  charged,  and  con- 
sequently withdrew  from  her  jurisdiction  so  that  he  could 
not  be  reached  by  her  criminal  process."  It  is  admitted  that 
the  prisoners  have  never  withdrawn  from  the  jurisdiction  of 
the  courts  of  Tennessee,  and  have  never  been,  either  at  the 
time  when  the  homicide  was  committed,  or  since,  exposed  to 
arrest  under  process  issuing  from  them. 

But  in  a  case  involving  so  important  a  principle,  and  cal- 
culated to  excite  general  interest  on  the  part,  especially,  of 
the  legal  profession,  we  feel  warranted  in  not  only  citing  but 
quoting  from  other  authorities.  Where  a  person  is  charged 
with  cheating  by  false  pretenses,  by  means  of  a  misrepre- 
sentation in  writing,  sent  to  another  state,  whereby  he  pro- 
cures something  of  value  in  the  state  to  which  such  writing 
goes,  he  is  deemed  to  be  constructively  present  where  the 
false  pretense  is  successfully  used,  and  where  the  money  or 
property  is  obtained,  and  is  consequently  liable  to  be  indicted 
and  punished  there,  if  he  comes  within  the  reach  of  the 
process  of  its  courts:  People  v.  Adams,  3  Denio,  190;  45  Am. 
Dec.  468.  But  the  supreme  court  of  Alabama,  in  a  case 
exactly  in  point  {In  re  Mohr,  73  Ala.  503,  49  Am.  Rep.  63), 
state  the  principle  applicable  here  with  great  clearness  and 
force.  Tho  defendant  was  charged  with  cheating,  by  false 
pretensea,  a  prosecutor  ia  the  state  of  Pennsylvania,  though 
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it  was  admitted  that  he  had  never  actually  gone  within  the 
limits  of  that  state.  The  court  said:  "It  is  clear  to  our 
minds  that  crimes  which  are  not  actually,  but  are  only  con- 
structively committed  within  the  jurisdiction  of  the  demand- 
ing state,  do  not  fall  within  the  class  of  cases  intended  to  he 
embraced  by  the  constitution  or  act  of  Congress.  Such,  at 
least,  is  the  rule,  unless  the  criminal  afterward  goes  into  such 
state  and  departs  from  it,  thus  subjecting  himself  to  the 
sovereignty  of  its  jurisdiction.  The  reason  is,  not  that  the 
jurisdiction  to  try  the  crime  is  lacking,  but  that  no  one  can, 
in  any  sense,  be  alleged  to  have  fled  the  state  in  the  domain 
of  whose  territorial  **•  jurisdiction  he  has  never  been  cor- 
porally present  since  the  commission  of  the  crime."  That 
court  cited,  to  sustain  this  view,  among  other  authorities: 
Wharton's  Criminal  Pleading,  8th  ed.,  231;  Kingshury^a  case^ 
106  Mass.  223;  Ex  parte  Smith,  3  McLean,  121,  and  Wilcox 
V.  Nolze,  34  Ohio  St.  520.  Bouvier's  Law  Dictionary,  551, 
defines  a  fugitive  from  justice  as  "one,  who  having  commit- 
ted a  crime  within  one  jjurisdiction,  goes  into  another  in  order 
to  evade  the  law  and  avoid  punishment."  The  same  writer 
says  also  that  the  executive  of  a  state  cannot  be  called  upon 
to  deliver  up  a  person  charged  witii  a  criminal  offense  in 
anotiier  state,  unless  it  appear  that  such  person  "  is  a  fugitive 
from  justice."  Rapalje's  Law  Dictionary,  555,  defines  a  fugi- 
tive from  justice  as  "one,  who  having  committed  a  crime  in 
one  jurisdiction,  flees  therefrom  into  another  jurisdiction  in 
order  to  escape  punishment":  See,  also,  1  Abbott's  Law  Dic- 
tionary, 508,  for  definition  of  "fleeing." 

To  hold  that  a  person,  who  is  liable  to  indictment  only  by 
reason  of  his  constructive  presence,  is  a  fugitive  from  the 
justice  of  a  state  within  whose  limits  he  has  never  gone  since 
the  commission  of  the  oflfense,  involves  as  great  an  error  as 
to  maintain  that  one  who  has  stood  still  and  never  ventured 
within  the  reach  of  another,  has  fled  from  him  to  avoid 
injury.  One  who  has  never  fled  cannot  be  a  fugitive:  Jonea 
V.  Leonard,  50  Iowa,  106;  32  Am.  Rep.  116;  7  Am.  &  Eng. 
Ency.  of  Law,  646,  and  note  1,  647.  Moore  in  his  work  on 
Extradition,  volume  2,  section  582  et  seq.,  after  quoting  the 
extract  already  given  from  Reggel's  case,  cites  a  number  of 
other  cases  wherein  governors  of  states,  under  well-con- 
sidered opinions  of  their  legal  advisers,  have  recognized  and 
acted  upon  the  principle  that  a  person  cannot  be  said  to  flee 
from  a  place  where  he  has  never  actually  been,  but  to  which, 
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by  a  legal  fiction,  he  is  deemed  to  have  followed  an  agencj 
or  instrumentality,  put  in  motion  by  him,  to  accompliBh  a 
criminal  purpose.  Spear's  Law  of  Extradition,  pages  396- 
400,  cites  and  discusses  the  authorities  bearing  upon  the 
question  whether  a  person  can  **''  be  a  fugitive  from  a  state 
into  which  he  has  never  entered,  and  not  only  reaches  the 
same  conclusion  at  which  we  have  arrived,  but  maintains 
arguendo  that  a  person  who  has  been  extradited  as  a  fugitive 
cannot  be  sent  back  from  the  demanding  state  on  requisition 
of  the  executive  who  surrendered  him,  to  answer  a  crime 
committed  while  he  was  a  fugitive,  because  one  who  is  forci- 
bly taken  away  does  not,  in  contemplation  of  law  or  in  fact, 
flee  from  justice.  The  author  says  that  to  assume  that  an 
abduction  by  force,  though  under  legal  process,  is  fleeing  "is 
a  gross  absurdity,  quite  as  bad  as  the  theory  of  fugitives  by 
construction." 

Had  it  not  been  provided  by  the  constitution  of  the  United 
States  (art.  4,  sec.  2,  cl.  2)  that  "A  person  charged  in  any 
state  with  treason,  felony,  or  other  crime,  who  shall  flee  from 
justice  and  be  found  in  another  state,  shall,  on  demand  of 
the  executive  authority  of  the  state  from  which  he  has  fled, 
be  delivered  up,"  etc.,  the  states,  as  to  the  right  to  demand 
and  the  power  to  surrender  fugitives  from  justice,  would  have 
sustained  relations  to  each  other  analogous  to  tiiose  existing 
between  independent  nations:  State  v.  Cutshall,  110  N.  C. 
538.  If  no  stipulation  by  treaty  were  now  in  force  requiring 
the  government  of  the  United  States  to  surrender,  on  requisi- 
tion of  the  authorities  of  Canada,  persons  charged  with  mur- 
der in  that  dominion,  those  guilty  of  such  crimes  would  find 
this  country  a  safe  asylum.  In  tiie  absence  of  any  provision 
of  law  imposing  upon  the  executive  of  the  state  of  North 
Carolina  the  duty  of  surrendering,  on  requisition  of  the  gov- 
ernors of  otlier  states,  any  person  charged  with  a  criminal 
ofiense  in  the  demanding  states,  except  such  as  shall  be 
shown  to  have  fled  from  justice  within  the  meaning  of  the 
federal  constitution,  the  governor  must  search  in  vain  for 
authority  to  issue  a  warrant  of  extradition  in  a  case  like  this 
before  us,  as  was  in  effect  conceded  in  In  re  Sultan^  115  N.  C« 
57;  ante,  p.  433,  decided  at  this  term. 

While  a  statute  passed  now,  and  making  it  murder  to  will- 
fully ***  put  in  motion  witliin  the  state  of  North  Carolina 
any  force  which  should  kill  a  human  being  in  a  neighboring 
state,  might  not  be  amenable  to  such  constitutional  objec- 
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tion  as  that  discussed  in  Stale  v.  Knight,  Tayl.  65  (44),  it 
would,  as  to  this  case,  be  an  ex  post  facto  law.  But  in  the 
exercise  of  its  reserved  sovereign  powers  the  state  may,  as  an 
act  of  comity  to  a  sister  state,  provide  by  statute  for  the  sur- 
render, upon  requisition,  of  persons  who,  like  the  prisoners, 
are  indictable  for  murder  in  another  state,  though  they  have 
never  fled  from  justice.  If  it  shall  be  proved  that  the  pris- 
oners were  in  fact  in  North  Carolina  and  the  deceased  in 
Tennessee  when  the  fatal  wound  was  inflicted,  a  law  may 
still  be  enacted  giving  the  governor  the  authority  to  issue  his 
warrant  and  deliver  thera  on  requisition.  Meantime,  it  may 
be  asked,  what  can  be  done  to  provide  for  this  casus  omissus? 
We  may  answer,  in  the  language  of  Spear's  Law  of  Extradi- 
tion, page  400:  "Nothing,  by  any  extradition  process,  until 

there  is  some  authority  of  law  for  it State  statutes 

may  be  enacted  to  furnish  a  remedy  not  now  supplied  by 
either  federal  or  state  law."  Were  the  courts,  witliout  any 
semblance  of  right,  to  supply  the  legislative  omission,  it 
would  be  a  criminal  usurpation  of  authority,  more  perjiicious 
to  the  public  interests  than  the  escape  of,  not  two,  but  scores 
of  criminals.  Appellate  courts  cannot  deliberately  legislate 
for  the  punishment  of  crime  without  incurring  a  moral  ac- 
countability as  grave  as  that  of  the  criminal  who  suffers  by 
the  usurpation. 

The  attorney  general,  with  commendable  frankness,  ad- 
mitted that  he  could  find  no  authority  to  sustain  his  conten- 
tion. It  is  not  pretended  that  a  single  appellate  court,  federal 
or  state,  or  a  respectable  law-writer,  has  given  any  other 
interpretation  to  the  law  than  that  adopted  by  us.  Courts 
cannot  amend  or  override  constitutions  and  statutes,  and, 
upon  the  higher  law  idea,  anticipate  dilatory  legislatures  by 
providing  for  the  safety  of  the  public  in  the  event  **•  that 
anarchists  should  project  deadly  missiles  across  a  state 
border.  Mobs  can  be  suppressed  under  the  common  law 
wherever  they  may  assemble  for  an  unlawful  purpose,  and 
attempt  to  put  such  purpose  into  execution.  But,  if  they 
could  not,  it  would  be  the  duty  of  the  legislature,  not  of 
the  courts,  to  provide  for  their  suppression.  If  there  is  any 
foundation  for  apprehending  that  the  disorderly  elements  of 
society  are  watching  for  opportunity  to  take  life  and  de- 
stroy property,  provided  they  can  see  a  way  of  escape  through 
the  loopholes  of  defective  laws,  the  representatives  of  the  peo- 
ple must  be  trusted  to  meet,  if  not  anticipate,  emergencies  as 
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they  ariBe.  Neither  actual  nor  possible  consequences  should 
deter  judges  from  executing  the  law  as  it  is  plainly  written. 
Tlie  argumentum  ab  inconvenienti,  when  used  to  bring  about 
a  modification  of  a  well-established  principle  of  law,  should 
be  addressed  to  the  lawmaker,  whose  province  it  is  to  provide 
a  remedy  for  any  evils  growing  out  of  its  enforcement.  Ad- 
dressed to  judges  under  such  circumstances,  it  is  an  invita- 
tion or  a  temptation  offered  to  violate  their  sacred  obligations 
in  order  to  appease  the  public. 

In  Spier's  case,  1  Dev.  491,  the  supreme  court  declared 
the  prisoner  entitled  to  his  discharge  upon  a  writ  of  habeas 
corpus,  where  the  term  of  the  court  expired  pending  his  trial 
for  murder,  because  he  could  not  be  again  put  in  jeopardy 
for  that  offense.  The  defect  in  the  law  was  subsequently 
remedied  by  statute,  allowing  the  court  to  continue  into  the 
next  week  if  a  felony  were  being  tried  when  the  week  ex- 
pired. But  the  court,  composed  of  Taylor,  Hall,  and  Hen- 
derson, did  not  hesitate  for  a  moment,  because  a  guilty  man 
might  escape.  On  the  contrary,  Judge  Hall  said:  "The 
guilt  or  innocence  of  the  prisoner  is  as  little  the  subject  of  in- 
quiry as  the  merits  of  any  case  can  be,  when  it  is  brought 
before  this  court  on  a  collateral  question  of  law."  Courts 
enforce  laws  not  simply  to  punish  the  guilty,  but  as  well  to 
protect  the  innocent.  The  law,  which  fails  to  provide  ®*®  for 
the  extradition  of  a  guilty  man,  must  be  understood  and  ad- 
hered to,  because  it  may  be  invoked  as  a  protection-  to  the 
innocent,  who  are  prosecuted  without  cause,  against  the  an- 
noyance, expense,  and  invasion  of  personal  liberty  involved 
in  being  extradited.  There  was  error.  The  prisoners  should 
have  been  discharged. 

Error.  

Mr.  Justice  Clark  and  Mr.  Justicb  MacRak  dissented,  and  Clabk» 
J.,  in  expressing  their  opinion,  said:  "  It  is  a  fact  agreed  in  this  petition 
that  the  defendants,  being  in  this  state,  slew  the  deceased,  who  was  over  the 
line  iu  Tennessee.  The  defendants  were  indicted  for  the  murder  in  this  stat» 
and  convicted.  On  appeal  the  conviction  was  reversed,  this  coutt  hohlin;; 
(StaU  V.  Hall,  114  N.  C.  909;  41  Am,  St.  Rep.  822)  that  there  was  a  defect 
of  jurisdiction  because  the  offense  was  committed  in  Tennessee,  and  that 
in  legal  contemplation  the  parties  committing  the  crime  were  in  Tennessee. 
If  they  were  in  Tennessee  when  they  committed  the  crime  they  are  now 
In  North  Carolina,  and  in  legal  contemplation  are  necessarily  fugitives  froia 
justice.  If  they  were  not  in  Tennessee,  but  in  North  Carolina,  when  they 
committed  the  crime,  then  it  was  error  to  hold  that  the  defendants  conld 
not  be  convicted  in  North  Carolina.     They  should  be  tried  in  the  jarisdio- 
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tion  ia  which  thny  were  when  the  offense  was  perpetrated.  That  has  been 
held  to  be  in  Tennessee.  If  that  ia  sound  law,  and  the  defendants  were 
then,  in  law,  in  Tennessee,  and  now,  in  fact,  are  in  North  Carolina,  they 
are,  in  legal  contemplation  and  within  the  language  and  purport  of  the 
extradition  law,  'fugitives  from  justice.' 

"This  term  is  intended  to  embrace  those  who^  having  committed  a  crime 
in  one  state,  endeavor  to  evade  justice  by  being  in  another  state  whither 
the  ordinary  process  of  the  state  where  the  crime  was  committed  will  not 
reach  them.  That  is  the  situation  of  these  defendants.  They  are  shelter* 
iug  themselves  from  process  by  being  in  another  state.  They  are  charged 
with  murder  in  Tennessee,  and  are  now  where  the  ordinary  prosess  of  the 
courts  of  that  state  cannot  reach  them.  They  can  only  be  had  for  trial  in 
the  state  of  the  commission  of  the  crime,  by  application  to  tlie  governor  of 
tiie  state  where  they  are  to  be  found.  They  are  proper  subjects  of  extra* 
dition. 

"  If  a  mob,  occupying  the  Jersey  side  of  the  Hudson,  should  shell  the 
city  of  New  York,  or  from  the  opposite  shore  of  the  Delaware  should  can- 
nonade the  city  of  Philadelphia,  its  members  would  be  liable  to  no  pun- 
ishment  in  New  Jersey  under  the  decisions  of  the  courts,  because,  'in 
contemplation  of  law,'  the  mobs  are  in  New  York  and  Pennsylvania.  But 
if  it  is  true,  as  is  contended  by  the  defendants,  that  the  members  of  the 
mob  cannot  be  extradited  because  the  mob  never  was  in  those  cities,  it 
would  be  a  singular  state  of  tilings.  This  ruling  would  also  place  Savan- 
nah, Memphis,  St.  Louis,  Cincinnati,  Louisville,  and  hundreds  of  other 
cities  and  towns  at  the  mercy  of  any  mob  which  might  assemble,  with 
weapons  of  long  range,  across  the  state  line. 

"The  preamble  to  the  constitution  of  these  states  recites  that  it  was 
ordained  'to  form  a  more  perfect  union  and  insure  domestic  tranquillity.' 
Article  4,  section  2,  clause  2,  provides:  'That  any  person  charged  in  any 
state  with  treason,  felony,  or  other  crime,  who  shall  dee  from  justice  and 
be  found  in  another  state,  shall,  on  demand  of  the  executive  authority  of 
the  state  from  which  ho  fled,  be  delivered  up,  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime. '  It  would  be  a  restricted  construction, 
and  little  calculated  to  'form  a  more  perfect  union  and  establish  domestic 
tranquillity,'  to  hold  that  a  'fugitive  from  justice,'  in  the  purview  of  this 
provision,  applies  only  to  persons  who,  being  actually  as  well  as  poten- 
tially, in  the  state  where  the  crime  was  committed,  afterward  departed  the 
same.  A  person  who  places  himself  outside  the  limits  of  the  state  from 
thence  to  commit  the  crime  within  said  state,  and  ever  afterward  avoids 
going  into  said  state  to  avoid  arrest,  as  truly  '  flees  from  justice '  as  he  who, 
having  committed  a  crime,  flees  from  the  state  subsequently. 

"If  an  infernal  machine  seat  by  mail  or  express  from  a  distant  state  ex- 
plodes  and  kills  the  receiver  it  is  murder  committed  in  the  latter  state. 
The  sender,  skulking  in  another  state  to  avoid  arrest,  is  as  truly  a  fugitive 
from  justice  as  if  he  had  accompanied  the  machine  to  its  destination  and 
then  fled.  The  constitutional  provision  for  extradition,  and  the  laws 
passed  in  pursuance  thereof,  it  should  be  remembered,  are  not  criminal,  but 
remedial,  provisions.  They  should  therefore  be  liberally  construed  to  effect 
the  purpose  intended  to  be  served,  which  is  to  extend  into  another  state, 
through  the  medium  of  its  executive,  the  process  of  the  state  whose  laws 
have  been  violated.  This  process,  having  no  validity  beyond  its  bor- 
ders, can  only  be  made  available  to  arrest  the  person  charged  with  crime 
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by  virtac  of  the  governor  of  the  state,  where  such  person  Is  to  be  found, 
acting  under  the  extradition  just  aa  a  magistrate  of  one  county  may  in* 
dorse  a  summons  issued  by  a  justice  of  the  peace  in  another  county,  under 
the  code. 

"  Civilized  ni»!i  must  recoil  from  the  practical  ruling  that  the  territory 
adjacent  to  state  boundaries  is  a  *no  man's  land,'  and  that  murder  i» 
privileged  if  committed  across  a  state  line.  It  may  be  safely  said  that  tlio 
judge  who  first  laid  down  a  ruling,  from  which  such  result  practically  fol- 
lows, did  not  foresee  the  purport  and  effect  of  hia  decision.  We  ar& 
called  upon  to  correct,  not  to  perpetuate,  his  errors,  though  others  have 
since  followed  him.  It  is  true  that  this  restricted  construction  has  beea 
placed  on  this  clause  by  several  courts  and  text- writers.  But  their  opin- 
ions are  merely  of  '  persuasive  authority,'  as  we  have  often  held,  and  en> 
titled  only  to  the  weight  due  to  the  reasons  they  give. 

"Years  ago  Chancellor  Kent  (I  Kent's  Comineutaries,  477)  said  that  it 
would  not  do  '  to  press  too  strongly  the  rule  of  sUire  decisis,  when  it  is  recol- 
lected that  over  one  thousand  cases  in  the  English  and  American  books 
have  been  overruled.  Even  a  series  of  decisions  are  not  always  conclusive, 
and  the  revision  of  a  decision  often  resolves  itself  into  a  mere  question  of 
expediency.'  His  remark  has  received  added  force  since  by  the  fact  that 
overruled  cases  now  number  several  thousand.  Especially  a  constitutional 
provision  cannot  be  nullified  or  rendered  of  no  effect  by  the  erroneous 
ruling  of  a  judge.  When  the  choice  is  presented  us  it  is  his  error,  and 
not  the  constitution,  which  must  be  disregarded.  This  is  clearly  so  if  the 
constitution  is  superior  to  the  power  of  a  court  to  amend  it  by  erroneous 
interpretation. 

"Courts  do  not  yet  claim  infallibility,  and  are  not  above  correcting 
errors,  especially  in  a  matter  so  clearly  against  the  very  intent  and  meaning 
of  the  federal  constitution,  oa  a  ruling  that,  though  a  murder  has  been 
committed  in  the  United  States,  yet  a  state  may  be  powerless  either  to 
try  the  murderer  when  found  in  its  borders,  or  to  surrender  him  to  au> 
other  state,  where  be  may  be  tried. 

"There  is  no  authority  or  precedent  in  this  state,  and  this  being  with 
us  a  case  *of  novel  impression,'  we  are  not  hampered  from  giving  such 
construction  to  the  clause  as  is  most  consonant  to  our  views  of  its  true 
intent  and  purport.  It  is  true  the  several  states  might  pass  statutes 
broader  than  the  clause  quoted  from  the  federal  constitution,  but  it  is 
also  true  that  some  of  them  might  fail  to  do  so.  The  federal  constitu- 
tion does  not  contemplate  leaving  the  security  of  so  many  cities  and  towns, 
lying  near  state  boundaries,  dependent  upon  the  inadvertence  or  unwill- 
ingness of  the  legislature  of  a  neighboring  state  to  pass  an  extradition 
law  more  liberal  than  the  federal  constitution.  Besides,  our  statute  (Code, 
sec.  1165)  is  broader,  and  authorizes  the  arrest  of  'any  fugitive' who  has 
committed  the  crime  therein  specified  'out  of  the  state,  and  within  the 
United  States.'  A  fugitive  from  justice  is  simply  one  who,  having  com- 
mitted a  crime  within  a  state,  keeps  himself  beyond  the  ordinary  process 
of  the  courts  of  such  state.  The  two  cases  cited  from  the  supreme  court  of 
the  United  States— Sx  parte  Reggel,  114  U.  S.  642,  and  RoberU  v.  Reily,  lift 
U.  S.  80— read  according  to  the  spirit  instead  of  the  letter,  sustain  rather 
than  militate  against  this  view.  In  which  case  he  can  be  demanded  of  the 
executive  of  any  state  in  which  he  may  be  found. 

"Even  if  there  had  been  no  constitutional  provision  and  no  statute,  the 
comity  existing    Detween   states  in  a  federal  union  would   authorize  and 
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require  the  surrender  to  another  state  of  a  persoa  who  has  committed 
murder  iu  that  state  while  standing  in  this  state.  Should  a  man  on  French 
soil  fire  and  kill  a  man  across  the  Rhine  on  German  territory,  and  the 
Freuch  government,  while  declaring  its  own  courts  incompetent  to  try 
the  slayer,  should  at  the  same  time  refuse,  as  is  here  done,  to  deliver  him 
to  Germany  to  be  tried,  would  not  war  promptly  follow  T  Yet,  certainly, 
the  protection  to  the  criminal  should  be  less,  and  the  comity  greater,  be« 
tween  states  in  the  same  union.  This  comity  between  states  recognizes 
corporations  chartered  in  other  states.  It  should  certainly  recognise  that 
murder  ia  a  high  ofifeuse  at  common  law  against  a  sister  state,  and  we  should 
refuse  to  shelter  the  perpetrator  when  demanded  for  triaL 

"  In  refusing  to  discharge  the  prisoner  I  think  there  was  no  error." 
FcomvBS  moH  Jdstick — Who  arr  and  Who  arb  not. — A  citizen  and 
resident  of  one  state  charged  in  a  requisition  with  the  constmctive  commis* 
sion  of  orime  in  another  state,  from  which  he  has  never  fled,  is  not  a  fugitive 
from  jastice:  Jonet  v.  Leonard,  50  Iowa,  108;  32  Am.  Rep.  116.  See  the 
extended  note  to  Mailer  of  Fetter,  57  Am.  Deo.  396. 

Criminal  Law — Plaob  Whbrr  Crih>  is  Cohhittkd. — This  question  is 
treated  at  length  in  Simpton  r.  StaUf  92  Ga.  91;  antCf  jf,  76,  and  extended 
note. 
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[8  North  Dakota,  107.] 

QxnirnfO  Titls,  Counterclaim  in  Suits  roH. — If,  in  an  action  to  qniet 
title,  the  defendant  alleges  title  in  himself  by  virtae  of  certain  convey* 
ancea,  and  demands  that  his  title  be  quieted  as  against  the  plaintiff,  hia 
plea  constitutes  a  counterclaim  because  it  is  connected  with  the  subject 
of  the  action,  and  a  reply  should  be  interposed  by  the  plaintiff,  where 
th«  atatnte  requires  a  reply  to  be  made  to  a  counterclaim. 

PBAcrricB  —  Waivbb. — Thb  Failure  of  the  Plaintiff  to  Reply  to  a 
Counterclaim  is  Waited  by  the  defendant  proceeding  to  trial,  treat* 
ing  the  matters  alleged  in  his  counterclaim  aa  being  traversed  and  at 
issue. 

Suit  to  Determine  CoNFLicriNO  Claims  of  Title. — A  Lien  claimed  by 
the  defendant  may  be  adjudicated  in  an  action  to  determine  conflicting 
claima  of  title  if  he  sets  out  the  facts  of  his  case  and  asks  judgment 
thereon,  and  a  part  of  the  claim  pleaded  by  him  is  that  he  has  a  lien  oa 
the  land  by  virtue  of  sales  thereof  made  for  delinquent  taxes. 

Judicial  Notice.  — The  Courts  will  Take  Judicial  Notice  of  thb 
Verxaculab  Lanquaqk  of  the  People  and  Its  Mutations,  and 
hence  will  take  notice  whether  given  words,  letters,  and  figures  ar« 
or  are  not  couchsd  in  ordinary  language  in  use  by  the  court  and  people. 

Judicial  Notice  will  be  Taken  bt  the  Courts  of  a  Usage  Which 
HAS  Become  General,  but  if  a  usage  is  special,  that  is,  limited  to  a 
particular  locality,  or  business,  or  class  of  people,  this  mle  is  often  in* 
applicable,  and  evidence  may  be  received  to  show  the  existence  of  the 
alleged  Qsage. 

Judicial  Notice  will  bb  Taken  of  Such  Okdinart  Abbbbviations  am 
ARE  in  Common  Usb. 

<}bnbral  Usaoe,  When  not  a  Proper  Subject  of  Plbadinq  and  Pbooi^ 
Bridenoe  aa  to  the  existence  of  a  general  usage  will  not  be  received  for 
the  parpoee  of  giving  meaning  to  language  and  abbreviatioiu  employed 
in  aa  assesament>roU. 
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Assessment-rolls,  Descriffion  of  Property,  Evidkn(;k  to  Explain, 
If  a  subdivision  of  land  is  described  in  an  assessment-roll  as  E'  NW% 
title  based  on  a  sale  thereunder  cannot  be  supported  by  averment  and 
proof  that  these  abbreviations  and  combinations  of  letters  and  figures 
were  in  general  use  in  the  state,  and  were  generally  understood  by  the 
people  thereof,  and  that  such  figure  *,  when  placed  as  above,  was  under- 
stood to  signify  one-lialf,  and  such  figure  *  to  mean  one-fourth. 

Assessments.— A  Desckiption  as  Follows:  "Part  of  section  25,  in  town- 
ship 141,  of  range  59,  containing  eighty  acres,  owned  by  James  B. 
Power,"  is  not  sufficient  to  support  a  tax  salV  and  deed. 

Tax  Salhs. — A  Description  in  a  tax  proceeding  that  ia  inherently  defect- 
ive cannot  be  aided  by  extrinsic  evidence. 

Tax  Salb  Sdpportrd  by  a  Description  in  an  Assessmsnt-koll  Essen- 
tially DEFECnvB  cannot  be  held  valid  on  the  ground  that  it  was  the 
duty  of  the  owner  to  furn  sh  a  correct  description,  and  that  he  has, 
therefore,  estopped  himself  from  questioning  the  sufficiency  of  the  de- 
scription used. 

/.  E.  Robinson  and  C.  A.  Pollock^  for  the  appellant. 
Newman  &  Resser,  for  the  respondent. 

**•  Wallin,  J.  Plaintiff  was  the  owner  of  lands  described 
in  the  complaint,  and  situated  in  Barnes  county.  Said  lands 
were  sold  at  tax  sale  in  the  years  1887,  1888,  and  1889,  for 
the  alleged  taxes  of  1886,  1887,  and  1888.  Defendant  was 
the  purchaser  of  the  lands  at  each  and  all  of  said  sales,  and 
tax  certificates  evidencing  tlie  sales,  respectively,  were  deliv- 
ered to  him  in  due  form.  No  redemption  from  either  of  the 
Bales  was  ever  made.  The  time  for  redemption  from  the  first 
sale  (1887)  having  expired,  the  county  treasurer  of  said 
county  made  out  in  due  form,  and  delivered  to  defendant 
tax  deeds  of  said  lands,  based  on  said  tax  sale  of  1887.  This 
action  is  brought  to  quiet  title  under  section  5449  of  the 
Compiled  Laws.  Defendant,  by  his  amended  answer,  denies 
plaintiff's  ownership  of  the  land,  and  by  way  of  counterclaim 
alleges  title  in  himself  by  virtue  of  said  tax  deeds,  and  also 
sets  up  the  sales  to  him  of  said  lands  for  the  taxes  of  1887 
and  1888,  as  already  stated.  Defendant  demanded  as  his 
relief  that  the  title  of  the  lands  be  quieted  and  confirmed  in 
himself,  and  further  demanded  that,  in  the  event  of  the  sale 
being  declared  void,  plaintiff  be  required  to  pay  all  of  said 
taxes  with  interest,  as  a  condition  of  plaintiff's  relief. 

In  view  of  the  conclusion  at  which  we  have  arrived,  it  will 
be  unneceseary  to  consider  all  of  the  many  points  arising  upon 
the  record.  We  will,  however,  consider  certain  points  of 
practice  which  are  incidentally  involved,  and  which  effect  the 
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judgment  ***  that  must  be  entered  below.  No  reply  to  the 
answer  was  served,  nor  did  defendant  move  for  judgment  aa 
for  want  of  a  reply.  The  trial  was  manifestly  conducted 
upon  the  theory  that  all  the  allegations  %f  the  answer  which 
were  pleaded  as  a  counterclaim  were  at  issue.  Testimony 
was  ofifered,  without  objection,  to  prove  and  disprove  the 
averments  of  the  answer,  and  the  court,  without  objection; 
or  protest,  made  its  findings  of  facts  and  conclusions  of  law 
upon  the  subject  matter  of  the  counterclaim.  In  this  court 
the  claim  is  made  by  defendant's  counsel  that,  inasmuch 
as  plaintiff  did  not  reply  to  the  counterclaim,  he  admitted 
all  the  facts  stated  therein:  Citing  Comp.  Laws,  sees.  4919, 
4933.  Counsel  say:  "The  question  to  be  determined  on  the 
appeal  then  is,  Do  the  facts  stated  in  the  defendant's  coun- 
terclaim entitle  him  to  the  relief  demanded?"  We  think 
the  new  matter  pleaded  in  the  answer  constitutes  a  coun- 
terclaim, within  the  meaning  of  subdivision  1  of  section 
4915  of  the  Compiled  Laws.  The  new  matter  constitutes  a 
cause  of  action  in  defendant's  favor  and  against  the  plaintiff, 
and  such  new  matter  is  "  connected  with  the  subject  of  the 
action":  Bliss  on  Code  Pleading,  sec.  374;  Jarvis  v.  Peck,  19 
Wis.  74;  Eastman  v.  Linn,  20  Minn.  433,  and  cases  cited. 
A  reply  was  requisite  under  the  statute,  but  a  reply  may  be 
waived,  and  we  are  of  the  opinion  defendant  waived  a  reply 
by  proceeding  at  the  trial  to  treat  the  new  matter  in  the 
answer  as  being  traversed  and  at  issue  without  a  reply:  BlisB 
on  Code  Pleading,  sec.  397;  Netcott  v.  Porter,  19  Kan.  131; 
Matthews  v.  Torinus,  22  Minn.  132. 

Another  point  raised  in  this  court,  but  which  does  not 
appear  to  have  been  suggested  below,  is  this:  Counsel  for 
defendant  claim  that  "all  considerations  as  to  the  1887  and 
1888  taxes  are  eliminated."  The  position  taken  is,  that  the 
action  being  brought  under  section  6449  of  the  Compiled 
Laws,  the  court  can  determine  only  adverse  "estates  and 
interests,"  and  that  a  mere  "  lien,"  such  as  is  evidenced*  by 
the  tax  certificates,  cannot  be  litigated.  Defendant  cites 
Bidwell  V.  Webb,  10  Minn.  59,  88  Am.  Dec.  56,  which  sustains 
the  point,  and  holds,  under  a  statute  which,  when  the  case 
was  decided,  was  similar  to  ours,  that  "  liens  cannot  be  deter- 
mined in  such  an  ***  action."  But  in  later  cases  it  has  been 
held,  in  Minnesota,  that  where  a  defendant  elects  to  have  his 
own  case  determined  in  such  action,  and  sets  out  the  facts  of 
his  case,  and  asks  judgment  upon  such  facts,  and  the  court, 
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without  objection,  pronounces  judgment  thereon  upon  the 
merits,  it  will  then  be  too  late  for  the  defendant  to  raise  any 
technical  objection  based  upon  the  form  of  the  action:  Hooper 
V.  Henry,  31  Minn.  264;  Mitchell  v.  McFarland,  47  Minn.  535. 
The  reasoning  of  these  later  cases  is,  in  our  judgment,  unas- 
sailable, and  we  therefore  rule  that  all  questions  arising  out  of 
the  tax  sales  and  certificates  of  1888  and  1889  were  properly 
before  the  trial  court,  and  are  therefore  before  this  court  for 
review. 

After  a  trial  before  the  court  numerous  findings  of  law  and 
fact  were  filed.  It  was  admitted  at  the  trial,  and  the  court 
found,  that  the  assessraent-roll  of  Barnes  county,  as  returned 
in  each  of  the  years,  was  in  the  **  words,  letters,  figures,  and 
form"  as  follows:  [See  opposite  page] 

'**  Against  the  objection  of  plaintifi''8  counsel,  who  ex- 
cepted to  the  ruling  and  assigns  error  upon  it  in  this  court, 
the  defendant  served  an  amended  answer,  which,  among 
other  allegations,  contained  the  following:  "  That  said  ab- 
breviations and  combination  of  letters  and  figures  were  in 
general  use  in  Barnes  county,  Nortli  Dakota,  and  through- 
out the  state  of  North  Dakota,  and  throughout  those  parts 
of  the  United  States  where  the  government  system  of  sur- 
vey is  used,  for  the  description  of  parts  of  sections  of  land, 
and  were  generally  understood  by  the  people  and  taxpay- 
ers of  said  Barnes  county,  and  the  state  of  North  Dakota, 
and  in  those  portions  of  the  United  States  where  the  gov- 
ernment system  of  survey  of  lands  is  used,  and  where» 
when  applied  to  descriptions  of  lands,  abbreviations  of  said 
descriptions  of  halves  and  quarters  of  sections  and  smaller 
subdivisions.  That  the  said  figure  '  placed  at  the  right,  and 
opposite  the  upper  portion  of  the  proper  letter  indication, 
east,  west,  north,  or  south,  is  generally  used  and  generally 
understood  througliout  the  state  of  North  Dakota,  and 
throughout  those  portions  of  the  United  States  in  which  said 
government  system  of  survey  is  used,  as  meaning  'one-half  ' 
when  applied  to  descriptions  of  land;  and  the  said  figure* 
placed  at  the  right,  and  opposite  the  upper  right-hand  por- 
tions of  the  abbreviations  NE,  SE,  S\V,  or  NW,  when 
applied  to  descriptions  of  land,  is  generally  used  and  under- 
stood throughout  the  state  of  North  Dakota,  and  those  por- 
tions of  the  United  States  where  the  said  government  system 
of  survey  is  used,  as  moaning  '  one-quarter,'  and  the  said 
figure  '  and  the  said  figure  *  are  so  as  aforesaid  used  and 
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understood  in  place  of  the  fractions  one-half  and  one-fourth. 
That  said  abbreviations  and  combinations  of  letters  and 
figures  are  uniformly  used  by  this  plaintiff  in  describing 
parts  of  sections  of  land,  and  were  at  the  time  of  said  assess- 
ment well  understood  by  him.  That  said  abbreviations  and 
combinations  of  letters  and  figures  are  in  general  use  in  the 
general  land-offices  of  the  United  States,  and  in  the  land- 
office  in  the  district  in  which  said  Barnes  county  is  situated, 
and  in  the  offices  of  the  various  auditors,  treasurers,  and 
'*•  registers  of  deeds  throughout  the  state  of  North  Dakota, 
and  have  been  so  used  since  the  organization  of  said  local 
land-offices  and  since  the  organization  of  said  county,  and 
have  been  so  used  by  the  occupants  of  said  lands  in  corre- 
epondence  with  reference  to  the  same,  and  are  more  fre- 
quently used  than  any  other  abbreviations  or  combinations 
of  letters  and  figures  to  indicate  parts  of  sections  of  land." 

The  case  was  tried  by  the  court,  and  at  the  trial  defend- 
ant's witnesses  upon  the  question  of  usage  were  not  cross- 
examined,  and  plaintifi"  offered  no  rebutting  evidence  on  that 
branch  of  the  case.  The  court  found  for  the  defendant  upon 
the  question  of  usage,  and  made  its  findings  of  facts  sub- 
stantially in  the  language  of  the  amended  answer,  as  above 
■et  out.  Plaintiff  excepted  to  such  findings  as  follows:  The 
evidence  does  not  show  a  uniform  usage;  it  only  tends  to 
show  that  such  characters  are  known  and  used  for  private 
convenience  by  a  class  of  experts.  The  evidence  upon  the 
question  of  usage  is  in  the  record.  The  trial  court  held  that 
said  descriptions  of  the  several  tracts  of  land  were  sufficient, 
and  that  the  taxes  based  thereon  were  regular  and  valid 
taxes;  but  also  found  that  certain  irregularities  occurred  as 
to  the  sales  which  rendered  the  sales  illegal,  and  adjudged 
that  all  of  the  sales  were  illegal,  and  that  the  tax  deeds  and 
certificates  fell  with  the  sales  upon  which  they  were  made. 
Judgment  was  entered  accordingly.  Both  parties  appeal 
from  the  judgment. 

The  pivotal  question  presented  is  this:  Was  it  proper  and 
allowable,  under  established  principles  of  law,  for  the  defend- 
ant to  allege  and  attempt  to  show,  by  testimony  offered  in 
the  trial  court,  that  the  symbol  writing  as  used  in  the  assess- 
ment-rolls was  and  is  "generally  understood  by  the  people  and 
taxpayers  of  said  Barnes  county  and  the  state  of  North  Da- 
kota, and  in  those  portions  of  the  United  States  where  the  gov- 
ernment system  of  survey  of  land  is  used."   We  remark,  first. 
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that  in  a  case  recently  decided  {Powers  v.  Larahee,  2  N.  Dak. 
141)  this  court,  after  a  very  careful  consideration,  held  that 
descriptions  essentially  the  same  as  those  appearing  here 
were  insufficient.  In  that  ***  case  we  said:  "We  hold  that 
the  alleged  description  is  wholly  insufficient  as  a  description 
of  the  lands  in  question,  or  of  any  lands,  and  that  it  cannot 
be  sustained  as  a  means  of  identifying  the  lands  for  purposes 
of  assessment  for  taxation,  or  for  the  ulterior  purpose  of 
transferring  the  title  of  the  realty  from  the  general  owner  to 
the  tax-title  holder  and  his  successors  in  interest.  The  al- 
leged description  is  neither  written  out  in  words,  nor  is  the 
same  expressed  by  charters  or  abbreviations  commonly  used 
by  conveyances,  or  generally  understood  and  used  by  the 
people  at  large  in  describing  land.  The  description  of  realty 
placed  in  the  assessment-roll  is  the  means  of  identifying  or 
describing  the  land  for  all  the  subsequent  steps  in  the  pro- 
cess of  taxation  and  sale,  if  a  sale  is  made.  The  official  who 
makes  the  tax-list  and  duplicate  and  the  official  who  cullects 
the  tax,  or  sells  and  conveys  the  land,  or  certifies  to  its  re- 
demption from  sale,  are  governed  by  the  original  description 
in  the  roll,  and  are  not  authorized  by  law  lo  change  the 
same";  citing  Keith  v.  Hayden,2Q  Minn.  212.  There  has  no 
case  been  cited,  and  we  know  of  none,  which  directly  passes 
upon  the  sufficiency  of  the  particular  descriptions  in  question 
aside  from  those  we  have  mentioned.  No  authority  can  be 
shown,  we  think,  which  sustains  such  descriptions,  and  it 
is  significant  (in  view  of  the  claim  made  by  defendant's 
counsel  that  such  descriptions  are  in  general  and  common  use, 
not  only  in  this  state  but  in  all  states  where  the  government 
system  of  land  surveys  exists)  that  the  validity  of  such 
descriptions  has  never  been  drawn  into  review  in  the  courts 
of  last  resort  except  in  the  two  cases  cited,  and  then  only  to 
be  condemned  as  unauthorized  by  general  usage.  In  the 
cases  cited  no  evidence  was  introduced  tending  to  prove  or 
disprove  the  existence  of  the  alleged  general  usage  in  ques- 
tion, and  yet  both  courts  declared  and  held,  distinctly  and 
emphatically,  that  no  such  general  usage  did  exist.  In  Keith. 
V.  Hayderiy  26  Minn.  212,  the  court  says:  "There  is  no  gen- 
eral usage  of  this  kind]  neither  is  this  the  import  of  the  letters 
and  figures  employed,  according  to  the  common  and  ordinary 
usage  of  the  English  language,  as  the  same  is  spoken  or  written 
**'  in  this  state,  or  in  general,  nor  as  it  is  used  in  the  judg- 
ments of  courts."     In  Powers  v.  Larabee^  2  N.  Dak.   141,  this 
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court  used  the  following  language:  "The  description  is  not 
expressed  in  common  language;  nor  are  the  characters  and 
abbreviations  employed  sucli  as  are  used  by  conveyancers  in 
describing  real  estate;  nor  do  the  people  generally  use  such 
a  combination  of  words,  letters,  and  figures  in  referring  to 
or  describing  land."  It  is  elementary  that  courts  will  take 
judicial  notice  of  the  vernacular  language  of  the  people  and 
of  its  mutations,  and  hence  will  take  notice  whether  given 
words,  letters,  and  figures  which  are  brought  to  the  notice 
of  the  court  are  or  are  not  couched  in  the  ordinary  lan- 
guage in  use  by  the  court  and  people.  In  the  cases  cited  the 
holding  was  in  efifect  that  the  arbitrary  combinations  of  let- 
ters and  figures,  as  used  in  the  respective  assessment-rolls, 
is  not  the  language  of  the  court  or  country,  i.  e.,  is  not  the 
English  language  as  commonly  used.  An  inspection  of  the 
symbol  writing  will  at  once  show  the  correctness  of  this  view. 
The  figure  2,  according  to  its  established  meaning,  represents 
two  units  or  whole  numbers,  and  the  figure  4  represents  four 
units  or  whole  numbers.  As  employed  in  the  assessment-rolls, 
"  is  made  to  signify  one-half  of  one  whole  number,  and  *  one- 
fourth  of  a  whole  number.  Tlius  it  appears  that  the  symbols  in 
question  consistof  a  combination  of  letters  and  figures  whereby 
Buch  letters  and  figures  are  perverted  from  their  established 
signification  and  use  among  the  people,  and  made  to  signify 
something  radically  diSerent  when  used  to  describe  land.  It 
is  a  matter  of  which  this  court  will  take  notice,  because  a  mat- 
ter of  common  knowledge,  that  the  government  system  of  sur- 
veying land  has  been  quite  generally  adopted  in  the  western 
states,  and  that  the  system  prevails  in  the  states  of  North 
Dakota  and  Minnesota;  and  yet,  as  has  been  shown,  the  courts 
of  last  resort  in  the  two  states  mentioned  have  taken  judicial 
cognizance  of  the  fact,  and  so  held  that  the  symbol  writing 
in  question,  as  a  mode  of  describing  land,  has  not  the  sanction 
of  general  usage  in  either  of  the  said  states.  In  view  of 
these  adjudications — that  of  Powers  v.  Lardbee,  2  N.  Dak 
141,  being  very  recent  and  made  after  ***  mature  delibera- 
tion— we  think  it  would  be  unwise  to  hold  that  evidence  is 
admissible  to  prove  only  such  facts  as  the  court  would  be 
bound  to  judicially  note  without  proof,  if  such  facts  really  ex- 
ist. If  it  be  true  that  the  symbol  writing  is,  as  alleged  by  the 
answer,  used  in  describing  land,  and  "generally  understood" 
by  the  taxpayers  and  the  people  of  North  Dakota  and  through- 
out the  western  states,  the  judges  and  courts  of  such  states 


Jan.  1893.]  Power  v.  Bowdlb,  619 

are  bound  to  judicially  note  the  existence  of  such  usage.  To 
borrow  the  words  of  Chief  Justice  Caton,  "courts  will  not 
pretend  to  be  more  ignorant  than  the  rest  of  mankind."  If 
evidence  became  necessary  in  this  case  to  prove  that  the 
usage  in  question  was  generally  understood  and  in  common 
use  by  the  taxpayers  and  people  of  this  state  and  of  the 
western  states  generally,  then,  and  for  the  same  reason,  evi- 
dence would  be  needed  to  certify  the  same  facts  to  any  other 
trial  court  in  the  state  in  wliich  the  question  might  arise: 
Vanada  v.  Hopkins^  1  J.  J.  Marsh.  285;  19  Am.  Dec.  92; 
Bailey  v.  Kalamazoo  Publishing  Co.,  40  Mich.  251. 

The  judges  of  the  supreme  courts  of  Minnesota  and  North 
Dakota  alike  rest  under  an  official  obligation  to  notice  with- 
out proof  such  usages  and  customs  as  have  become  general 
among  all  classes  of  people  in  these  states;  yet  in  botii  states 
the  courts  have  held  squarely  that  the  symbol  writing,  such 
as  is  found  in  the  tax-rolls  in  this  case,  has  not  the  sanction 
of  general  usage  in  such  states,  respectively.  When  a  usage 
becomes  general  the  courts  will  notice  the  same:  Bishop  on 
Contracts,  sec.  445.  It  is  true  that  many  usages  are  not 
judicially  noticed  in  the  courts.  Such  usages  are  often  shown 
to  exist  by  testimony.  "  The  leading  distinction  between 
customs,  considered  as  usage,  and  law  is,  that  the  former  is 
restricted  to  a  particular  locality  or  class  of  persons,  or  busi- 
ness, while  the  latter  is  universal  throughout  the  state":  Sec. 
446.  When  a  usage  is  special,  i.  e.,  limited  to  a  particular 
locality  or  business  or  class  of  persons,  the  judges  are  not 
always  supposed  to  be  aware  of  its  existence,  and  hence 
proof  is  sometimes  resorted  to,  when  the  fact  is  disputed,  to 
establish  or  disprove  the  existence  of  the  usage:  Sec.  450. 
When  it  is  shown  that  **®  a  particular  usage  existed  and 
was  known  to  the  parties  to  the  contract,  such  usage  may, 
and  often  does,  modify  the  contract:  Sees.  449,  456.  Black- 
stone  makes  the  same  distinction,  and  defines  the  two 
classes  of  customs  as  follows:  '*  General  customs,  which  are 
the  universal  rule  of  the  whole  kingdom,  and  form  the  com- 
mon law  in  its  strict  and  more  usual  signification;  particular 
customs,  which  for  the  most  part  affect  only  the  inhabitants 
of  particular  districts":  1  Blackstone's  Commentaries,  67. 
The  books  are  replete  with  decisions  illustrating  and  apply- 
ing the  general  doctrine  that  special  customs  and  the  usages 
of  trade  may  be  shown  by  testimony  produced  in  court 
for  the  purpose  of  modifying  contracts:  Barnard  v.  Kelloggf 
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10  Wall.  383;  Walls  v.  Bailey,  49  N.  Y.  464;  10  Am.  Rep. 
407;  Collender  v.  Dinsrnore,  55  N.  Y.  200;  14  Am.  Rep. 
224.  But,  as  we  have  seen,  such  customs  as  have  ceased 
to  be  special,  i.  e.,  local  as  to  territory  or  limited  as  to  classes, 
and  have  become  generally  known,  used,  and  understood 
by  the  people  and  taxpayers  of  the  whole  state,  and  of 
many  other  states,  no  longer  need  to  be  proved,  because 
all  courts  and  judges  are  bound  to  know  such  matters  of 
fact,  and  such  usages  and  customs  as  are  so  notorious  as 
to  be  commonly  known.  This  general  proposition  is  ele- 
mentary: Stephens'  Digest  of  Evidence,  124,  and  notes. 
The  matters  judicially  noticed  are  very  numerous,  and  need 
not  be  enumerated  here.  It  will  suflBce  to  say  that  all  authori- 
ties agree  that  the  vernacular  language,  and  such  ordinary 
abbreviations  as  are  in  common  use,  are  noticed  witliout 
proof:  Reynolds  on  Evidence,  68.  To  prove  facts  commonly 
known  is  regarded  by  the  courts  as  a  waste  of  time,  and  for 
that  reason  is  not  permitted:  Reynolds  on  Evidence,  66. 
Wiiile  authority  abounds  showing  that  special  customs  may 
be  established  by  testimony,  we  have  searched  laboriously, 
but  in  vain,  for  a  precedent  which  authorizes  the  introduc- 
tion of  evidence  to  establish  the  existence  of  a  custom  oi 
language  which  is  alleged  to  be  generally  known  and  under- 
stood by  the  taxpayers  and  people  throughout  an  entire  state 
or  nation.  It  is,  in  our  view,  obviously  unsound  to  argue  that 
the  courts  or  judges  of  a  state  or  nation  may  be  considered  as 
unaware  of  the  existence  of  a  custom  of  language  which 
**®  is  claimed  to  be  so  notorious  that  it  is  known  and  used 
generally  by  the  taxpayers  and  people  throughout  the  entire 
state  or  nation.  At  all  events  it  is  fundamental  in  the  law 
that  courts  are  bound  to  know  such  notorious  facts,  matters, 
and  usages  of  language  as  are  generally  known  to  other 
people.  We  are  not  regardless  of  the  fact  that  the  English 
language  has  reached  its  present  state  by  processes  of  growth 
and  development,  and  that  new  words,  phrases,  and  abbrevi- 
ations are  from  time  to  time  ingrafted  upon  the  body  of  the 
language.  Tlie  process  of  growth  and  accretion  will  continue, 
and  it  is  possible,  though  we  do  not  expect  the  event,  that 
the  shorthand  or  symbol  writing  in  question  will  cease  to  be 
what  we  now  consider  it,  viz.,  a  special  clerical  usage  limited 
in  its  use,  for  the  most  part,  to  certain  officials  (United 
States  land  office  officials  and  certain  county  officials)  and 
their  clerks  and   deputies,  and  emerge  into   common    use. 
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Should  this  transpire,  courts  and  judges,  under  their  oathi 
of  office,  will  take  judicial  cognizance  of  the  event,  and  will 
then  uphold  the  validity  of  the  symbol  writing  in  asaess- 
meiit-rolls  as  a  basis  of  taxation,  and  of  building  up  and 
transferring  title  to  real  estate.  Should  the  symbol  writing 
become  general  as  a  means  of  describing  land,  there  would 
then  be  no  more  occasion  to  offer  proof  of  the  usage  than 
there  now  is  to  establish  any  other  common  usage  of  the  ver- 
nacular language.  In  the  event  supposed,  the  symbol  writ- 
ing, as  a  means  of  describing  realty,  would  be  quite  as 
familiar  to  all  who  speak  and  write  the  language,  including 
all  well-informed  women  and  advanced  pupils  in  the  public 
schools,  as  the  older  methods  are  now  familiar  to  them,  i.  e., 
descriptions  by  the  use  of  English  words  or  common  frac- 
tions. 

It  is  manifestly  true  that  if  the  symbol  writing  can  be  es- 
tablislied  as  a  common  custom,  by  a  finding  of  fact  based 
upon  testimony,  it  must  follow  that  its  nonexistence  as 
a  common  custom  can  be  certified  in  the  same  manner. 
To  illustrate  our  meaning,  let  us  suppose  that,  instead  of 
standing  upon  his  objection  to  filing  the  amended  answer, 
plaintiff's  counsel  has  seen  fit  to  appear  and  cross-examine 
defendant's  witnesses,  and  then  had  ***  offered  rebutting 
testimony  sufficiently  strong  to  have  overcome  defendant's 
testimony,  as  we  think  would  not  have  been  at  all  diffi- 
cult to  do.  Tiien  in  the  bj'pothetical  case  the  finding  of 
the  trial  court  as  to  the  usage  must  have  been  the  exact 
opposite  of  that  which  is  before  us.  But  shall  so  impor- 
tant a  matter  as  the  existence  or  nonexistence  of  a  general 
usage  of  language  or  symbol  writing  in  describing  land,  turn 
upon  the  varying  financial  abilities  of  suitors,  or  the  uncer- 
tain vigilance  and  skill  of  counsel  in  arraying  testimony, 
where  the  amount  of  testimony,  from  the  nature  of  the  case, 
is  practically  inexhaustible?  There  is,  we  think,  practically 
no  limit  to  the  number  of  witnesses  pro  and  con  who  will 
honestly  testify  to  the  result  of  their  personal  experiences 
and  observations  as  to  the  prevalence  and  extent  of  the  cus- 
tom. In  one  case  the  aflSrmative  side  will  preponderate,  and 
in  the  other  the  negative.  But  to  place  the  public  revenues 
and  titles  to  land  upon  such  a  shifting  basis  would  be  to  rest 
them  upon  a  foundation  of  quicksand.  This  argument  has 
been  anticipated,  and  to  meet  it  counsel  cite  2  Greenleaf  on 
Evidence,  249.     We  quote   from    the   author  a    paragraph 
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which  counsel  have  italicized  in  their  brief:  "  And  after  hav- 
ing been  frequently  proved  in  the  course  of  successive  legal 
investigations,  ....  will  take  notice  of  it  witliout  further 
proof."  According  to  this,  the  courts  are  not  to  take  cogni- 
zance of  a  usage  until  it  has  been  *  frequently  proved." 
When  not  proved  at  all,  or  when  disproved,  the  holdings 
would,  according  to  this,  be  different.  But  the  learned  com- 
mentator is  liere  confining  his  observations  to  a  particular 
class  of  special  customs,  i.  e.,  "  usages  of  trade."  It  would 
have  been  nearer  the  mark,  we  think,  from  the  standpoint  of 
defendant's  counsel,  to  have  cited  the  previous  section,  248. 
There  the  author  is  treating  of  a  still  wider  class  of  "special 
customs,"  viz.,  "  local  customs,"  "  established  by  con)inon  con- 
sent and  uniform  practice  from  time  immemorial."  But  in 
both  sections  of  the  treatise  the  learned  commentator  is  con- 
fining his  remarks  to  "special  customs."  As  has  been  shown 
such  customs  and  usages  are  very  frequently  proven  in  court 
as  a  means  of  interpreting  contracts,  and  sonietimes  to  annex 
terms  ***  to  contracts.  But  reference  to  the  averments  of 
the  amended  answer  shows  that  the  idea  of  a  special  custom 
is  distinctly  negatived  by  the  answer;  nor  would  counsel 
contend  that  a  mere  special  custom  should  receive  judicial 
sanction  as  a  means  of  building  up  title  to  land.  A  descrip- 
tion'in  the  tax-roll,  adjudged  to  be  valid,  in  one  county  or 
locality  in  the  state,  must  be  held  good  in  all  parts  of  the 
state;  otherwise,  chaos  in  tax  proceedings  and  in  land  titles 
would  supervene. 

The  considerations  already  advanced  have  satisfied  a  ma- 
jority of  this  court  that  the  averments  as  to  a  general  usage 
of  lariguage  pleaded  in  the  amended  answer  present  a  state 
of  things  which  ought  not  to  be  left  to  the  chances  of  nisi 
prius  trials,  and  be  permitted  to  be  proved  or  disproved,  as  it 
might  turn  out.  Hence  we  shall  sustain  plaintiff's  assign- 
ment of  error  predicated  upon  the  order  of  allowing  the 
amended  answer  to  be  served  and  filed.  The  chief  justice 
(Judge  Bartholomew),  while  fully  agreeing  with  tlie  majority 
of  the  court  in  holding-  that  the  descriptions  in  question  are 
without  the  sanctions  of  any  general  custom  or  law,  and 
hence  are  insufficient  as  a  basis  of  taxation,  prefers  to  rest 
hie  concurrence  on  this  branch  of  the  case  upon  a  somewhat 
different  line  of  reasoning.  I  quote  his  language:  "A  de- 
scription of  realty  in  an  assessment-roll,  to  be  sufficient,  must 
be  such  a  one  as  the  law  recognizes.     It  is  not  enough  that  it 
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be  such  as  may  be,  in  fact,  understood,  or  often  or  generally 
used.  It  must  be  such  as  must  be  understood  in  the  sense 
that  the  law  will  not  listen  to  the  declaration  that  it  is  not 
understood.  A  defective  or  ambiguous  description  in  a  deed 
or  contract  may  be  cured  by  ascertaining  the  intention  of 
the  parties  to  the  instrument,  and  giving  effect  to  such  in- 
tention. But  this  cannot  apply  to  an  assessment.  Tax  pro- 
ceedings are  in  invitum,  and  there  are  no  contracting  parties. 
Primarily,  the  description  must  be  such  that  it  must  be 
understood  by,  and  will  not  mislead,  the  owner.  It  must 
also  go  further,  and  be  such  as  must  be  understood  by  all 
persons  desiring  to  purchase  at  tax  sale.  Theoretically^ 
this  includes  all  persons  capable  of  contracting.  *••  A  de- 
scription that  must  be  thus  generally  understood  sliould 
have  a  more  certain  basis  than  a  mere  fact,  because  igno- 
rance of  fact  can  always  be  used  as  an  excuse  or  defense. 
It  must  be  based  upon  the  law,  and  this  may  be  upon  an  ex- 
press statute  authorizing  the  description,  or  it  may  be  upon 
common  law,  or,  what  is  the  same  thing,  custom.  Sir  Will- 
iam Blackstone  said,  in  substance,  that  was  the  pride  of  the 
English  common  law  that  it  was  but  the  customs  of  the  peo- 
ple, adopted  by  themselves,  and  resting  upon  immemorial 
usage:  1  Blackstone's  Commentaries,  73,  74.  There  is  a 
clear  distinction  between  usage,  however  general,  and  custom. 
Usage  is  local  practice,  and  must  be  proved.  Custom  is 
general  practice,  judicially  noticed  without  proof.  Usage  is 
the  fact.  Custom  is  the  law.  There  may  be  usage  without 
custo'.n,  but  there  can  be  no  custom  without  usage  to  accom- 
pany or  precede  it.  Usage  consists  of  a  repetition  of  acts. 
Custom  arises  out  of  this  repetition.  Usage  is  the  evidence 
of  custom.  Usage  is  inductive,  based  on  consent  of  persons 
in  a  locality.  Custom  is  deductive,  making  established  local 
usage  a  law:  Wharton  on  Evidence,  sec.  965;  Anderson's 
Law  Dictionary,  'Custom'  and  'Usage.'  From  these  defini- 
tions it  would  seem  to  follow  that  there  may  exist  a  usage 
that  would  affect  or  control  a  contract,  and  yet  not  reach  the 
dignity  of  a  custom  or  law;  and  it  has  been  so  ruled:  Carter 
V.  Philadelphia  Coal  Co.y  11  Pa.  St.  290;  Morningstar  v.  Cun- 
ningham,  110  Ind.  333;  59  Am.  Rep.  211.  These  distinctions 
between  usage  and  custom  have  not  always  been  observed. 
The  words  are  often  used  interchangeably,  and  not  a  little 
confusion  has  followed  this  inadvertence.  But  if  we  give 
proper  prominence  to  the  thought  that  one  is  fact,  and  the 
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other  law,  the  intricate  question  in  this  case,  arising  upon  an 
attempt  to  plead  and  prove  usage,  is,  to  my  mind,  resolved 
without  difficulty.  Law,  speaking  without  reference  to  the 
exceptions,  is  not  a  subject  of  proof.  In  no  branch  of  the 
law  is  certainty  and  uniformity  more  imperatively  demanded 
than  in  that  branch  that  deals  with  the  transfer  of  title  to 
real  property.  A  description  which  is  not  good  in  every  por- 
tion of  the  state  can  be  good  in  no  portion.  From  the  very 
definition  of  usage  it  is  ***  not  witliin  its  province  to  fix  this 
uniforuiity.  That  can  only  be  done  by  law.  I  do  not  care 
to  go  as  far  as  to  hold  that  the  nature  and  extent  of  a  usage 
may  not  be  shown  in  any  case  in  order  that  the  court  may 
deduce  therefrom  a  custom,  although  this  would  generally 
be  unnecessary,  as  courts  would  recognize  a  usage  tliat  was 
80  universal,  ancient,  and  certain  that  it  would  support  a  cus- 
tom without  evidence.  But,  from  the  nature  of  our  circum- 
stances, no  usage  can  exist  in  this  state  that  would  support 
the  custom  that  must  obtain  before  descriptions  sucii  as  were 
used  in  this  case  can  be  upheld.  Vast  portions  of  our 
area  yet  belong  to  tlie  general  government.  Some  of  it  is 
yet  unsurveyed;  some  counties  but  recently  organized;  others 
yet  unorganized.  It  is  not  possible  that  in  such  localities 
any  *  usage  '  as  to  real  estate  descriptions,  in  the  proper  sense 
of  the  word,  can  have  an  existence.  It  cannot  be  that  persons 
who  seek  to  occupy  these  lands  are  required  to  take  notice  of 
a  usage  of  which  they  have  no  knowledge  in  fact,  and  which 
never  obtained  in  their  locality.  If  once  we  hold  such  de- 
scriptions good,  we  establish  the  custom,  and  make  it  the 
law  of  the  state  forever  afterward,  unless  annulled  by  the 
legislature.  This  we  ought  not  to  do  until  our  conditions 
change.  The  trial  court  erred  in  holding  the  description 
good." 

But  counsel  claim  that  the  description  of  the  tracts  in- 
volved iiere  is  sufficient  if  the  symbol  writing  be  ignored  and 
rejected.  They  say  in  their  brief:  "  Part  of  section  25,  in 
township  141,  of  range  59,  containing  eighty  acres,  owned  by 
James  B.  Power,"  is  sufficient,  because,  as  they  say,  it  would 
not  mislead  the  owner.  We  think  that  whether  such  a  de- 
scription would  mislead  the  owner  or  not  might  depend 
largely  upon  the  number  of  eighty-acre  tracts  belonging  to 
him  in  the  section;  also  upon  the  situation  of  tlie  various 
tracts  which  he  might  own  with  reference  to  the  quarter  sec- 
tions.    Whetiier  tlie  eighty  acres  was  or  was  not  in  a  solid 
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body  would  also  be  an  important  factor,  we  think.  It  is, 
in  our  judgment,  important  to  keep  in  view  the  fact  that 
others  besides  owners  of  land  have  a  vital  interest  in  descrip- 
tions of  lands  in  '**  tax-rolls.  Delinquent  lands  are  sold 
for  taxes,  and  titles  are  to  be  built  up  and  perpetuated 
on  such  sales.  When  lands  are  offered  at  tax  sales  it  is 
important  to  the  public  revenue,  as  well  as  to  purchasers, 
that  some  definitely  ascertained  tract  or  tracts  should  be  put 
up  for  sale.  There  would  be  little  inducement  to  buy  if  tho 
parcels  offered  are  not  pointed  out  by  some  apt  and  suitable 
description  familiar  to  the  public,  which  would  enable  a  pur- 
chaser to  identify,  not  merely  a  tract,  but  the  particular  par- 
cel purchased:  Bidwell  v.  Webb,  10  Minn.  59;  88  Am.  Dec' 
56;  Blackwell  on  Tax  Titles,  sec.  38;  1  Desty  on  Taxation, 
564.  To  us  the  proposition  that  fractions  of  whole  sections 
need  not  be  designated  in  a  tax-roll  furtlier  than  by  giving 
the  section,  town,  range,  and  number  of  acres,  in  connection 
with  the  owner's  name,  is  novel,  and  somewhat  startling. 
Our  observation  and  study  have  led  us  to  believe  that  tlie 
practice  of  describing  parts  of  sections  in  tax-rolls,  as  well 
as  in  deeds  of  conveyance,  is  universal  at  the  west.  We  are 
certain  that  the  statute  in  force  when  these  lands  were 
assessed  required  such  descriptions  in  addition  to  the  other 
data  mentioned:  Comp.  Laws,  sees.  1544,  1582.  Section  1582 
provides  that  the  assessment-roll,  among  other  things,  shall 
contain  a  list  of  lands,  "with  the  number  of  acres  in  each 
tract  set  opposite  the  same."  To  set  the  number  of  acres 
down  in  the  roll  opposite  the  tract  necessitates  a  description 
of  the  tract  in  connection  with  the  number  of  acres.  We 
think  this  statute  is  not  only  plain,  but  is  likewise  manda- 
tory. It  is  well  settled  that  a  description  in  a  tax  proceed- 
ing— which  is  a  proceeding  in  invitum — that  is,  inherently 
and  fatally  defective,  cannot  be  helped  out  and  validated  by 
extrinsic  evidence.  It  is  also  true  that  where  premises  have 
acquired  a  name  or  description  by  repute,  though  not  tech- 
nically correct,  the  same  will  suffice  for  purposes  of  taxation, 
and  parol  evidence  is  competent  to  show  the  name  acquired 
by  repute  coincides  with  the  proper  description  of  such  land: 
Oilfillan  V.  Hobart,  34  Minn.  67.  This  line  of  authority  is 
clearly  not  in  point  in  the  case  at  bar.  There  is  neither  alle- 
gation in  the  answer  nor  claim  that  the  lands  of  the  *** 
plaintiff  have  acquired  any  name  or  designation  by  repute 
which  is  peculiar  and  different  from  other  lands  situated 
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within  government  Burveys  in  the  state.  On  the  contrary, 
the  assertion  is  emphasized  in  the  answer  that  the  descrip* 
lions  of  the  lands  in  suit  are  technically  accurate,  and  con- 
form precisely  to  a  usage  of  language  which  is  general  in 
describing  lands  in  this  state:  See  extract  from  amended 
answer,  supra;  also,  Knight  v.  Alexander,  38  Minn.  384;  8 
Am.  St.  Rep.  675. 

Counsel  make  the  further  point  that  inasmuch  as  section 
1554  of  the  Compiled  Laws  required  taxpayers  to  '*  list  all 
property  subject  to  taxation,"  and  because  it  does  not  appear 
from  "annotations  on  the  roll"  that  plaintiflTs  property  was 
in  fact  listed  by  the  assessor,  that  the  court  must  conclusively 
presume  that  plaintifiF  not  only  made  a  statement  of  his  prop- 
erty, as  required  by  section  1547,  but  the  plaintiff  furnished 
the  assessor  a  list  in  which  the  lands  in  question  were  de- 
scribed by  precisely  similar  symbols  to  tiiose  now  appearing 
on  the  roll.  In  support  of  this  point  counsel  cite  sections 
1549  and  1550  of  the  Compiled  Laws,  to  show  that,  where  the 
taxpayer  fails  or  refuses  to  list  his  property,  it  then  becomes 
the  duty  of  the  assessor  to  "  note  the  fact  on  the  roll,"  and 
return  it  to  the  auditor.  We  did  not  so  read  the  two  sections 
•last  cited.  Said  sections,  we  think,  have  reference  to  docu- 
ments of  a  different  character  from  the  "  return"  and  roll, 
Tiz.,  to  lists  such  as  the  county  commissioners  are  required, 
under  section  1544,  to  furnish  all  assessors.  We  have  found 
-a  section — one  not  cited — which  we  think  is  the  only  one 
which  requires  an  assessor  in  a  case  of  failure  or  refusal  to 
list  to  note  the  fact  on  the  roll  or  "return."  But  this  is  con- 
fined to  "personal  property,"  and  the  omission  to  include 
■real  estate  is,  we  think,  significant,  and  implies,  at  least,  that 
no  such  annotation  on  the  roll  is  to  be  made  as  to  real  estate: 
•Com p.  Laws,  sec.  1583.  This  view  is  strengthened  by  a  re- 
quirement of  law  that  the  county  commissioners  shall  furnish 
assessors  in  each  year  blank  forms  for  listing,  containing  "a 
list  of  all  the  entered  lands  in  his  county  subject  to  taxation," 
which  list  shall  contain  "lands  by  township,  range,  and  sec- 
tion, and  any  division  or  part  of  a  section."  Where  the  owner 
*•*  is  neither  absent  nor  unknown,  it  becomes  the  duty  of  the 
assessor  both  to  "ascertain  and  value"  the  property:  Sec. 
1548.  In  the  total  absence  of  proof  we  cannot  assume  in 
any  case  that  the  owner  was  not  absent  and  not  unknown, 
and  that  the  assessor  did  not  ascertain  and  value  his  prop- 
erty for  one  or  the  other  reason.     In  this  case,  for  a  special 
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reason,  that  theory  cannot  be  indulged.  The  answer  ex- 
pressly avers  that  said  land  "was  by  the  assessor  of  said 
Barnes  county  duly  assessed  for  taxation  at  its  true  value." 
It  is  true,  and  the  fact  has  been  a  source  of  embarrassment 
to  this  court,  that  the  statutes  governing  the  listing  and 
assessing  of  these  lands  were  conflicting,  and  far  from  being 
clear  in  meaning.  Yet  one  thing  stands  out  with  clearness 
and  certainty,  and  that  is  the  fact  that  the  entire  responsi- 
bility for  describing  property  in  the  "  roll "  is  devolved  by 
statute  upon  the  assessor.  It  is  that  ofi&cial  who  is  required 
to  make  out  and  deliver  to  the  county  clerk  a  "  return"  or 
"roll":  Comp.  Laws,  sees.  1550,  1582.  It  is  with  the  de- 
scriptions of  land  in  the  return  or  roll  that  we  are  dealing 
in  this  case.  Such  description  must  govern  in  all  subsequent 
steps  in  the  process  of  taxation,  and  in  transferring  the  title 
of  land  sold  for  taxes  and  not  redeemed.  It  certainly  would 
be  the  duty  of  the  assessor,  in  making  out  his  roll,  to  have 
recourse  to  any  lists  of  property  furnished  iiim,  either  by 
his  official  superiors,  the  county  commissioners,  or  by  tax- 
payers individually;  but  as  between  lists  differing  as  to 
description  the  arbiter  must  be  the  assessor  himself,  whose 
official  duty  it  is  to  make  out  and  deliver  a  roll  containing 
sufficient  descriptions.  We  cannot  see,  in  view  of  all  the 
provisions  of  the  statute,  that  an  assessor  can  avoid  full 
responsibility  for  all  descriptions  and  other  data  in  the  roll. 
Moreover,  as  has  been  seen,  we  are  of  the  opinion  that  a 
description  of  realty  essentially  insufficient  cannot  be  upheld 
as  a  basis  of  taxation,  or  for  building  up  title  under  the 
revenue  laws,  even  when  such  description  is  furnished  by  the 
owner.  The  public  and  purchasers  at  tax  sales,  and  their 
successors,  have  an  interest  in  descriptions  of  land  as  well  as 
owners.  We  think  the  weight  of  authority  supports  our  view 
****  upon  this  point,  but  we  are  aware  that  some  cases  hold 
that,  where  the  owner  furnishes  the  exact  description  in- 
volved, he  is  estopped  from  questioning  its  sufficiency. 

In  conclusion,  we  feel  like  saying  that  every  member  of 
this  court  has  given  to  this  case  his  very  best  and  most  faith- 
ful cpnsideration.  We  appreciate  the  importance  of  the 
questions  involved,  relating,  as  they  do,  to  the  public  reve- 
nues, and  bearing  vitally,  also,  upon  the  stabiHty  of  land 
titles  in  this  state.  We  readily  concede  that  views  differing 
from  ours  may  be  and  are  honestly  entertained;  but  we  have 
concluded  that  stability  in  a  rule. of  property,  when  once 
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deliberately  adjudged,  is  of  prime  importance,  and  hence 
have  adhered  to  the  views  laid  down  in  the  previous  de- 
cisions. Moreover,  we  believe  that  comparatively  a  small 
number  of  the  whole  population  have  any  degree  of  famil- 
iarity with  the  symbol  writing  in  question.  Those  who  have 
close  relations  with  the  local  land-offices,  and  with  such  of 
the  county  officers  as  have  copied  and  adopted  the  gymbol 
writing  from  the  land  officers,  are  indeed  strongly  impressed 
with  the  idea  that  all  of  the  people  understand  and  use  this 
mode  of  describing  land.  We  cannot  come  to  the  same  con- 
clusion. We  think  symbol  writing  in  tax  records  has  already 
disappeared,  and  is  no  longer  employed  in  county  offices  in 
this  Plate,  and  our  belief  is  strong  that  when  the  public  land 
has  been  disposed  of,  and  the  local  land-offices  have  per- 
formed their  limited  and  temporary  functions,  and  have  been 
removed  further  west,  it  will  be  found  that  symbol  writing, 
in  describing  realty,  will  have  failed  to  become  ingrafted  upon 
the  vernacular  language.  We  feel  justified  in  this  conclu- 
sion from  our  observations  and  experience  in  the  older  states 
of  the  west.  If  we  are  mistaken,  the  remedy  can  be  readily 
found  in  the  legislative  branch  of  the  government,  where 
a  statute  can  be  passed  to  govern  future  assessments:  See 
Holland's  Jurisprudence,  54. 

The  judgment  entered  below  must  be  reversed,  and  a  new 
judgment  entered,  quieting  title  in  the  plaintiff,  and  also  set- 
ting aside  the  taxes  on  the  land  in  question  for  the  years 
1886,  1887,  and  »»»  1888,  and  vacating  all  tax  deeds  and 
certificates  described  in  or  referred  to  in  the  amended  an- 
swer. Neither  party  will  recover  costs  or  disbursements  in 
this  court.  The  district  court  will  enter  judgment  accord- 
ingly.   

Judicial  Notici— Mraninq  or  Word  in  Genbral  Usk. — Courts  will 
nnderstand  words  ia  general  use  in  the  same  sense  in  which  they  are  usu- 
ally understood  by  the  masses  of  men:  Edwards  v.  San  Jose  Printing  Soc, 
99  Cal.  431;  37  Am.  St.  Rep.  70,  and  note.  Courts  will  take  judicial  notice 
of  the  fluctuations  and  mutations  of  language:  Vanada  v.  Hopkins,  1  J.  J. 
Marsh.  285;  19  Am.  Dec.  92. 

Judicial  Notiob  ov  Gxnbral  Custoiis  and  UaAoss:  Extended  note  to 
hanftar  ▼.  Mtstier,  89  Am.  Dec.  664.  * 

Judicial  Notiob  or  Abbreviations:  Extended  note  to  Lamfear  v. 
Mtstier,  89  Am.  Deo.  664. 

Tax  Salk. — SumciRNCT  or  Dksoriftior:  See  Sonkup  r.  Union  Invest- 
mtnt  Co.,  84  Iowa,  448;  35  Am.  Si.  Rep.  317,  and  note;  Knight  r.  Akxandtr 
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38  Minn.  384;  8  Am.  St.  Rep.  675,  and  the  note  to  Reber  r.  Dotoling,  7  Am. 
St  Rep.  652. 

Tax  Dbkd— Aieino  Description  in  bt  Extrinsic  Etidbnob. — A  tax 
deed  ia  void  for  uncertainty  where  the  description  is  so  incomplete  aa  to 
require  the  aid  of  extrinsic  evidence:  Wofford  v.  McKinna,  23  Tex.  36;  76 
Am.  Dec.  63.  The  description  of  property  in  a  tax  deed  must  be  certaia 
in  itself,  and  not  such  as  to  require  evidence  aliunde  to  render  it  certain: 
Keant  r.  Cannooan,  21  Cal.  291;  82  Am.  Deo.  738. 


Wessel  V.  Johnston  Land  and  Mortgage    Co. 

[3  North  Dakota,  160.] 

A  Pathent  is  Voluntart  if  made  with  a  full  knowledge  of  the  facta,  npoa 
a  demand  unjustly  preferred,  and  to  which  the  payer  has  a  valid  de- 
fense,  where  no  special  damage  or  irreparable  loss  would  be  incurred 
by  making  such  defense,  and  there  is  no  claim  of  fraud  upon  the  part 
of  the  person  making  the  payment,  and  payment  ia  not  necessary  to- 
obtain  the  possession  of  property  wrongfully  witliheld  or  to  the  releas» 
of  the  person  of  the  payer.  Nor  will  the  fact  that  such  payment  was 
accompanied  by  a  protest  make  that  involuntary  which  otherwise  would 
be  voluntary. 

Patuknt,  Whrn  Voluntary. — The  payment  of  money  to  redeem  property 
from  a  sale  thereof  made  under  a  mortgage  by  one  in  possession  of  the 
property,  when  he  knows  that  the  mortgage  has  been  satisfied  by  the 
payment  or  tender  of  the  whole  mortgage  debt,  though  made  under 
protest,  must  be  regarded  in  law  as  a  voluntary  payment,  and,  there* 
fore,  cannot  be  recovered  by  action. 

McCumber  <fc  Bogartj  for  the  appellant. 

W.  E.  Purcell  and  L.  B.  Everdell,  for  the  reBJpondent, 

**•  Bartholomew,  C.  J.  Action  by  Helene  Wessel,  the 
respondent,  to  recover  certain  money  paid  by  her  to  redeem 
certaia  real  estate  owned  by  her  from  foreclosure  sale,  under 
a  power  of  sale  *®'  contained  in  a  mortgage  executed  by 
her  to  the  D.  S.  B.  Johnston  Land  and  Mortgage  Company, 
the  defendant  and  appellant.  Trial  to  a  jury.  Verdict  for 
plaintiff.  Motion  for  a  new  trial  denied,  and  defendant  ap- 
peals. 

When  the  case  was  called  for  trial,  the  appellant,  by  mo- 
tion, asked  to  have  the  case  dismissed  because  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  because  the  action  was  improperly  brought,  and 
also  moved  by  judgment  on  the  pleadings.  An  exception 
was  taken  to  an  adverse  ruling  on  these  motions.  The  cen- 
tral idea  upon  whicli  these  motions  were  based  was  that  the 
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■money  sought  to  be  recovered  was  voluntarily  paid  by  re- 
spondent. The  complaint  showed  that  on  November  13, 
1886,  respondent  executed  to  appellant  her  promissory  note 
for  fifty-four  dollars,  payable  in  six  equal  semiannual  pay- 
ments of  nine  dollars  eacii,  and  secured  the  same  by  mort- 
gage on  real  estate.  It  avers  payment  of  the  first  five 
payments  as  they  became  due,  and  tender  of  nine  dollars  on 
the  last  payment  at  appellant's  office,  in  St.  Paul,  Minnesota, 
where  thanote  was,  by  its  terms,  payable;  that  such  tender 
was  refused,  and  the  amount  deposited,  subject  to  the  order 
of  appellant,  in  the  First  National  Bank  of  St.  Paul,  where  it 
has  since  remained.  Avers  the  subsequent  foreclosure  of 
«aid  mortgage  by  advertisement,  under  the  claim  of  twenty- 
three  dollars  and  ninety-eight  cents  due  thereon,  and  the 
sale  of  the  real  estate  by  the  sheriff  to  appellant  for  said 
amount,  with  interest  and  costs  of  foreclosure;  that  respond- 
ent had  no  actual  knowledge  of  such  foreclosure  proceed- 
ings and  sale  until  about  three  months  before  the  expiration 
of  the  term  for  redemption,  and  that  prior  to  the  expiration 
of  said  time,  and  to  prevent  the  execution  of  a  sheriflf 's  deed 
to  said  realty,  respondent  paid  to  the  sheriff  the  amount 
necessary  to  redeem  from  such  sale.  The  payment  was  ac- 
companied by  a  written  protest. 

Under  these  circumstances,  was  the  payment  voluntary, 
or  was  it  Under  legal  duress?  We  think  the  answer  must  be 
that  it  was  voluntary.  There  is  no  claim  that  such  payment 
was  made  under  any  mistake  of  facts.  The  facts  were  all 
known  and  understood,  *•*  and  under  the  allegations  the  lien 
of  the  mortgage  was  entirely  destroyed  when  tender  of  the  last 
payment  was  made.  Immediately  upon  the  refusal  thereof, 
which  was  well  known  to  respondent,  she  might  have  brought 
her  action  in  equity  against  appellant,  and  compelled  a  sat- 
isfaction of  the  mortgage  of  record.  This  right  she  failed 
to  exercise.  Tlie  subsequent  sale  under  the  foreclosure  was 
made  to  the  mortgagee,  who,  if  such  were  the  fact,  had  full 
knowledge  that  the  lien  of  the  mortgage  had  been  extin- 
guished by  tender  of  the  full  amount  due  thereon,  and  that 
the  power  of  sale  contained  therein  was  no  longer  operative. 
Under  these  circumstances  nothing  passed  to  the  mortgagee 
by  virtue  of  such  sale.  A  sheriff's  deed  to  appellant,  based 
upon  such  sale,  would  be  of  no  effect  to  divest  respondent's 
title.  She  was  in  possession,  and  no  action  by  appellant 
could   disturb   that  possession.      Further,   she  had   actual 
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knowledge  of  the  foreclosure  proceedings  three  months  before 
the  time  for  redemption  expired.  The  appellant  continued  to 
hold  the  certificate  until  the  expiration  of  the  redemption 
period,  and  was,  according  to  the  complaint,  "about  to  apply 
for  a  sheriflfs  deed  of  said  premises,  by  virtue  of  said  pre- 
tended foreclosure  and  sale."  At  any  time  during  the  three 
months  that  she  had  knowledge  of  the  sale,  and  prior  to  the 
expiration  of  the  time  for  redemption,  an  application  to  the 
proper  court  would  have  resulted  in  a  perpetual  injunction 
against  the  execution  of  the  deed.  After  the  execution  of  the 
deed  she  might  have  maintained  an  action  to  remove  the  ap- 
parent cloud  created  thereby.  There  is  no  allegation  that 
appellant  was  threatening  or  intending  to  transfer  the  certifi- 
cate or  convey  the  land  after  receiving  the  deed.  Without  in- 
timating whether  or  not  it  would  have  been  in  the  power  of 
appellant  to  prejudice  respondent's  rights  by  any  such  trans- 
fer to  a  bona  fide  purchaser,  it  is  sufficient  to  say  that  in 
either  case  the  filing  of  a  lis  pendens  would  have  afforded 
her  complete  protection.  The  same  testimony  that  would 
establish,  in  the  case  at  bar,  that  the  money  sought  to  be 
recovered  was  paid  upon  an  unjust  claim  would  have  en- 
abled respondent  to  succeed  in  either  of  the  actions  above 
*•'  indicated.  No  case  can  be  found  wherein  the  party  had 
so  ample  oppQrtunity  to  litigate,  and  yet  elected  to  pay,  in 
which  the  payment  was  held  to  be  involuntary.  There  is  no 
allegation  or  suggestion  of  any  immediate  or  special  damage 
to  her  by  reason  of  the  cloud  upon  her  title  that  would  have 
been  created  by  the  deed.  The  only  circumstance  relied 
upon  to  constitute  legal  duress  is  the  fact  that,  had  respond- 
ent suffered  the  deed  to  issue,  the  whole  value  of  the  land 
would  have  been  risked  upon  the  successful  termination  of 
the  litigation,  instead  of  the  small  amount  required  to  re- 
deem. We  are  sure  no  case  can  be  found  wherein  that 
circumstance,  alone,  has  been  held  to  render  a  payment  in- 
voluntary. With  the  reasoning  of  the  well-considered  case  of 
Joannin  v.  Ogilvie,  49  Minn.  564,32  Am.  St.  Rep.  581,  chiefly 
relied  upon  by  counsel  for  respondent,  we  fully  agree.  It 
may  be  that  the  application  of  the  reasoning  to  the  facts  in 
that  case  carried  the  court  as  far  as  any  decided  case  has 
gone,  but  a  mere  statement  of  the  facts  will  show  their  radi- 
cal difference  from  the  facts  in  the  case  at  bar.  There  a 
party  had  placed  an  unfolded  mechanic's  lien  upon  certain 
realty.     There  was  a  prior    mortgage    upon    the  property, 
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which  was  due,  and  foreclosure  proceedings  were  threat- 
ened. Tlie  only  resource  of  the  owner  for  raising  money  to 
meet  such  mortgage  was  by  placing  another  mortgage  upon 
the  land.  Tiiis  he  could  not  do  while  the  mechanic's 
lien  remained  of  record.  He  paid  the  unfounded  claim 
under  protest,  and  was  allowed  to  recover  the  money. 
There  was  an  immediate,  special,  and  irreparable  injury, 
by  reason  of  the  cloud,  that  could  not  tolerate  the  delay 
incident  to  its  removal  by  an  action  in  equity.  The  case 
of  Panton  v.  Duluth  Qas  etc.  Co.,  50  Minn.  175,  36  Am. 
St.  Rep.  635,  was  decided  upon  the  same  principle.  In 
Shane  v.  City  of  St.  Paul,  26  Minn.  543,  the  defendant 
was  about  to  issue  a  tax  deed  to  certain  land  belonging  to 
plaintiff,  upon  a  tax  sale  certificate.  The  sale  had  been 
made  in  pursuance  of  a  judgment  void  upon  its  face.  The 
deed,  when  issued,  would  be  prima  facie  evidence  of  title, 
and  would  constitute  a  cloud  upon  plaintiff's  title.  He  re- 
deemed from  the  tax  sale,  under  protest,  and  sought  to  *•* 
recover  back  the  money  so  paid.  A  recovery  was  denied. 
The  plaintiff  was  in  possession,  and  the  court  said:  "The 
execution  and  delivery  of  the  tax  deed  in  accordance  with 
the  alleged  threat  could  work  no  disturbance  to  that  posses- 
sion, for,  being  founded  upon  a  judgment  void  upon  its  face 
its  invalidity  could  always  be  shown,  to  defeqt  any  claims 
that  might  be  at  any  time  asserted  under  it.  There  was 
therefore  no  necessity  for  plaintiff  to  make  any  redemption 
in  order  to  protect  his  possession  of  the  property.  Neither 
was  he  required  to  do  so  to  avoid  any  injurious  consequences 
which  might  arise  by  reason  of  the  apparent  cloud  which 
might  be  cast  upon  his  title,  for  upon  tlie  facts  stated  he  had 
a  perfect  and  adequate  remedy  by  action  for  the  removal 
of  such  apparent  cloud,  whenever  created." 

We  deem  it  a  well-settled  rule  of  law  that  where  a  party, 
with  full  knowledge  of  the  facts,  pays  a  demand  that  is  un- 
justly made  against  him,  and  to  which  he  has  a  valid  defense, 
and  where  no  special  damage  or  irreparable  loss  would  be 
incurred  by  making  such  defense,  and  where  there  is  no 
claim  of  fraud  upon  the  part  of  the  party  making  such  claim, 
and  the  payment  is  not  necessary  to  obtain  the  possession  of 
the  property  wrongfully  withheld,  or  the  release  of  his  per- 
son, such  payment  is  voluntary,  and  caimot  be  recovered. 
Nor  will  the  fact  that  such  payment  was  accompanied  by  a 
protest  make  that  involuntary    which  otherwise  would   be 
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voluntary,  A  protest  is  of  no  avail  unless  there  be  duress  or 
coercion  of  some  cl)aracter,  and  then  its  only  oflBce  is  to  show 
that  the  payment  is  the  consequence  of  such  duress  or  coer- 
cion: Benson  v.  Monroe,  7  Cush.  125;  54  Am.  Rep.  716;  Comr 
viissioners  v.  Walker,  8  Kan.  431;  Emmons  v.  Scudder,  115 
Mass.  367;  Lester  v.  Mayor  etc.,  29  Md.  415;  96  Am.  Dec.  542; 
Potomac  Coal  Co.  v.  Cumberland  etc.  R.  R.  Co.,  38  Md.  226; 
Gerecke  v.  Campbell,  24  Neb.  306;  Mariposa  County  v.  Bowman, 
Deady,  228;  Lamborn  v.  Commissioners,  97  U.  S.  181;  Powell 
V.  Board  of  Supervisors,  46  Wis.  210.  The  district  court  is 
directed  to  reverse  the  judgment  in  this  case,  and  enter  judg- 
ment for  the  defendant  on  the  pleadings. 
All  concur.  

Payment — When  Voluntary. — When  a  person,  without  mistake  of  fact 
or  fraud,  duress,  coercion,  or  extortion,  pays  money  on  demand  which  is 
not  enforceable  against  him,  the  payment  is  deemed  voluntary,  and  cannot 
be  recalled:  City  of  Camden  v.  Qreen,  54  N.  J.  L.  591;  33  Am.  St.  Rep,  636, 
and  note,  with  the  cases  collected.  See  further  the  note  to  Cook  v.  Chicago 
etc.  Ry.  Co.,  25  Am,  St.  Rep,  520,  and  the  extended  notes  to  Detroit  V. 
Martin,  22  Am,  Rep,  519,  and  Mayor  v.  Lejerman,  45  Am.  Dec.  153. 
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Chattkl  Mortgaok. — A  Description  in  a  chattel  mortgage  designating 
property  as  being  a  specified  amount  of  wheat,  hay,  and  oats,  and  a 
specified  number  of  horses  and  cattle,  and  agricultural  instruments  all 
being  on  section  19,  in  a  township  described  by  its  number  and  range, 
is  sufficient,  though  neither  the  county  nor  the  state  is  named,  if  the 
mortgage  is  filed  in  the  county  in  which  the  property  is  situate,  and 
there  is  but  one  section  of  land  in  that  county  corresponding  to  the  de« 
Bcription  given,  but,  as  to  any  part  of  such  property  not  then  on  the 
realty  named,  the  description  is  insufficient  and  the  mortgage  iuefifect* 
ive, 

A  Chattel  Mortqagk,  Though  Unrecorded,  takes  precedence  over  a  sub- 
sequent attachment  based  upon  a  debt  existing  prior  to  the  execution 
of  the  mortgage  under  a  statute  declaring  that  a  mortgage  of  personal 
property  is  void  as  against  creditors  of  the  mortgagor  and  subsequent 
purchasers  in  good  faith  and  for  value,  unless  the  original  or  an  authen. 
ticated  copy  thereof  be  filed  in  the  office  of  the  registrar  of  deeds,  A 
creditor,  within  the  meaning  of  this  statute,  is  one  who  becomes  such 
after  the  mortgage  was  executed. 

Chattel  Mortgage. — A  Creditor  Who  may  Assail  a  chattel  mortgage 
as  void  for  want  of  recordation  is  not  a  mere  general  creditor  of  the 
mortgagor,  but  one  who,  by  attachment  or  otherwise,  secures  a  lien. 
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He  must  also  be  a  creditor  who  dealt  with  the  mortgagor  subsequently 
to  the  execution  of  the  mortgage  and  without  notice  thereof. 

PvROHASBR  IN  GooD  Faith— Antkcedkst  Indkbtkdness. — One  who  pur« 
chases  property  or  takes  a  security  for  an  antecedent  debt  is  not  enti* 
tied  to  the  protection  of  a  statute  purporting  to  protect  purchasers  and 
encumbrancers  in  good  faith  for  value. 

CHArrEL  Mortgages. — One  having  Notice  of  the  existence  of  a  chattel 
mortgage  cannot  treat  it  as  void  because  it  has  not  been  filed  for  rec  ord. 

CREDrroRS,  Who  are  Protected  as.— If  a  statute  declares  a  mortgage 
void,  as  to  the  creditors  of  the  mortgagor,  unless  filed  in  the  office  of  the 
registrar  of  deeds,  the  word  "creditors"  does  not  include  those  persona 
whose  debts  were  contracted  before  the  execution  of  the  mortgage  and 
while  there  was  no  default  in  not  filing  it,  and  who  have  in  no  manner 
altered  their  position  to  their  detriment  before  such  filing. 

Chattel  Moutoagbs — Renewal  by  Refiling.— A  Statute  Requiring 
CHArrEL  Mortgages  to  be  Rkfiled  at  a  specified  time  after  they  are 
recorded,  with  a  statement  of  the  amount  remaining  due,  must  be  con- 
strued with  a  view  to  the  object  of  the  law  requiring  such  mortgages  to 
be  filed  for  record.  Therefore,  if  the  mortgagee  takes  possession  of  the 
propeity,  and  thereby  gives  notice  of  his  relation  to  it,  the  failure  to 
renew  by  the  filing  thereof  is  immaterial. 

Chattbl  Mortgages. — After  the  Taking  Possession  of  personal  prop- 
erty by  the  mortgagee  he  need  not  renew  sucli  mortgage  by  filing  a 
copy  thereof  with  the  registrar  of  deeds  under  a  statute  declaring  that, 
in  order  to  preserve  priority  of  lieu,  every  chattel  mortgage  must,  every 
three  years,  be  renewed  by  filing  a  copy  thereof  with  such  registrar. 

A  Chattel  Mortgage  Taken  to  Secure  an  Antecedent  Debt  is  enti- 
tled to  the  same  protection  against  subsequent  attaching  creditors  a<i 
any  other  mortgage. 

Chattel  Mortgage.— A  Creditor  Who  has  not  Changed  His  Posi- 
TION  after  the  making  and  before  the  filing  of  a  chattel  mortgage 
executed  by  his  debtor  in  favor  of  another  creditor,  but  has  merely 
remained  inactive,  does  not  become  entitled,  upon  subsequently  levying 
an  attachment,  to  precedence  over  a  mortgagee  because  the  latter  has 
not  filed  his  mortgage  for  record. 

Ball  &  Watson  and  Rourke  <&  Allen^  for  the  appellant 

Goodwin  &  Van  Pelt  and  George  D.  Emery,  for  the  respond- 
ent. 

*•'  Corliss,  C.  J.  This  litigation  presents  a  strife  for 
supremacy  between  a  chattel  mortgagee,  the  plaintiff,  and 
appellant,  and  an  attaching  creditor  of  the  mortgagor,  one  of 
the  defendants  and  respondents.  The  sheriff  who  made  the 
attachment  and  the  creditor  in  whose  behalf  it  was  made  are 
both  parties  defendant.  The  nature  of  the  action  is  replevin. 
To  sustain  it,  the  plaintiff  must  show  a  valid  chattel  mort- 
gage, and  that  its  lien  is  superior  to  that  of  the  attachment. 
The  mortgage  has  been  assailed  as  invalid  for  want  of  a  suffi- 
cient description  of  the  mortgaged  property.    It  was  executed 
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at  Oshkosh,  in  the  state  of  Wisconsin,  on  property  in  tha 
then  territory  of  Dakota.  The  portion  of  the  mortgage  mate- 
rial to  a  proper  consideration  of  this  point  reads  *•*  as  fol- 
lows: "  The  following  described  goods,  chattels,  and  property^ 
viz:  4,000  bushels  of  wheat,  in  granary  on  section  19,  town- 
ship 134,  range  56;  38  horses,  being  all  the  horses  on  said 
section  19;  26  head  of  cattle,  cows,  bulls,  steers,  heifers,  etc., 
being  all  the  cattle  on  said  section;  6  self-binders;  7  sulky 
16  in.  plows  (make.  Flying  Dutchman);  2  Flying  Dutchman 
gangplows;  4  Van  Brunt  3  horse  seeders;  1  broadcast  Stow- 
bridge  seeder;  6  4  horse  drags;  16  set  double  harness;  2  top 
buggies;  1  platform  wagon;  7  double-heavy  lumber-wagons 
and  racks;  80  tons  hay;  2,000  bushels  oats;  and  all  other 
personal  property  on  said  section — all  said  property  being 
on  said  section;  also  1  threshing-machine,  together  with  all 
the  appurtenances,"  etc.  We  think  that  the  description  is 
sufficient,  within  the  rule  which  merely  requires  that  it  should 
suggest  such  inquiries  as  will  enable  a  third  person  by  the 
aid  thereof  to  identify  the  property.  The  property,  with  an 
exception  which  will  be  referred  to  hereafter,  was  described 
as  being  situated  on  section  19,  township  134,  range  56.  The 
mortgage  was  filed  in  Ransom  county,  territory  of  Dakota, 
and  there  was  found  within  that  county  a  description  of  land 
corresponding  with  the  description  in  the  chattel  mortgage. 
We  think  that  the  fact  that  neither  the  county  nor  the  state 
in  which  this  real  estate  was  located  was  stated  in  the  mort- 
gage is  unimportant,  because,  under  the  law  requiring  the 
mortgage  to  be  filed  in  the  county  where  the  property  is  sit- 
uated, tlie  mortgagee  filed  it  in  Ransom  county,  in  the  then 
territory  of  Dakota,  and  within  that  county  it  was  shown  that 
a  piece  of  land  known,  according  to  the  government  survey, 
as  "  section  19,  of  township  134,  in  range  56,"  is  situated, 
and  that  upon  it  was  property  answering  to  the  description 
contained  in  the  mortgage,  owned  by  the  mortgagor.  There 
is  no  evidence  that  as  to  any  of  the  classes  or  kinds  of  prop- 
erty described  in  the  mortgage  there  was  any  greater  num- 
ber belonging  to  that  class  than  the  number  mentioned  in 
the  mortgage.  Without  further  discussion  of  this  point  or  a 
review  of  the  authorities,  we  refer  to  the  extended  note  to  the 
case  of  Barrett  v.  Fisch,  76  Iowa,  552;  14  Am.  *•*  St.  Rej). 
238,  239,  et  seq.,  as  containing  a  collation  of  the  decisions, 
and  we  are  satisfied  that  they  fully  sustain  our  view  in  this 
respect. 
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It  was  urged  that  the  only  means  of  identifying  the  prop- 
ert}'  intended  to  be  mortgaged  was  by  its  location  at  the  time 
of  the  execution  of  the  mortgage,  and  that  there  is  no  evi- 
dence which  fixes  its  situs  at  the  precise  moment  of  the  giv- 
ing of  the  security.  But  it  appears  to  be  undisputed  th  it  all 
of  the  property,  except  an  engine,  separator,  and  some  plows, 
were  on  this  section  19  the  day  the  property  was  attached, 
which  was  only  three  days  after  the  execution  of  the  mort- 
gage. Having  in  view  the  character  of  the  property,  and  the 
fact  that  the  owner  thereof,  Mr.  Morrison,  also  owned  this 
tract  of  land,  that  the  property  seems  to  have  been  kept  there 
constantly,  and  there  being  no  proof  that  it  was  placed  upon 
this  farm  after  the  execution  of  the  mortgage,  we  are  clear 
that  there  is  nothing  in  this  contention;  but,  as  to  the  engine, 
separator,  and  some  of  the  plows,  we  must  hold  that  the  de- 
scription in  the  mortgage  was  insufficient.  It  appeared  that 
they  were  not  upon  section  19,  and  there  was  no  other  de- 
scription of  them,  aside  from  the  incorrect  statement  as  to 
their  location,  sufficient  to  point  out  the  property  to  a  third 
person  within  the  rule  governing  such  cases. 

The  attachment,  it  is  claimed,  was  made  after  the  execu- 
tion but  before  the  filing  of  the  mortgage.  Assuming  this 
to  be  so,  still  the  question  remains  whether  the  attachment 
lien  is  superior  to  that  of  the  mortgage.  That  the  lien  of 
the  mortgage  was  good  as  between  the  parties  to  it  without 
the  filing  thereof  cannot  be  questioned.  The  attaching  cred- 
itor can  be  in  no  better  position,  unless  by  virtue  of  the 
statute.  It  provides  as  follows:  "A  mortgage  of  personal 
property  is  void  as  against  creditors  of  the  mortgagor  and 
subsequent  purcl)asers  and  encumbrancers  of  the  property 
in  gooti  faith  for  value,  unless  tiie  original,  or  an  autiienti- 
cated  copy  thereof,  be  filed  by  de])Ositing  the  same  in  the  oflSce 
of  the  register  of  deeds  of  tiie  county  where  the  property 
mortgaged,  or  any  part  thereof,  is  at  such  time  situated." 
The  invalidity  of  tiie  mortgage  is  claimed,  not  by  a  subse- 
quent purcliaser  *®**  or  encumbrancer,  but  by  an  attaching 
creditor,  who  attached  for  a  debt  contracted  before  the  giving 
of  the  mortgage.  It  is  therefore  necessary  to  determine  the 
meaning  of  the  word  "  creditors"  in  this  statute.  It  is  im- 
portant that  there  should  be  kept  in  mind  a  distinction 
between  the  right  of  a  general  creditor  to  insist  that  an 
unfiled  cl)attel  mortgage  is  void  and  the  ability  to  enforce 
this  right.      While  an  unfiled    chattel    mortgage    may   ba 
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void  as  to  a  general  creditor,  he  cannot  avail  himself  of 
the  statute  until  lie  has  armed  himself  with  attachment  or 
execution  and  levied  on  the  property,  or  has  in  some  other 
way  secured  a  lien  thereon.  Before  he  has  seized  the  prop- 
erty covered  by  the  chattel  mortgage,  or  secured  some  lien 
thereon,  he  is  in  no  position  to  raise  the  question  that  the 
mortgage  is  void  as  to  him:  People's  Sav.  Bank  v.  Bates,  120 
U.  S.  556;  Kitchen  v.  Lowery,  127  N.  Y.  53;  Thompson  v. 
Van  Vechten,  27  N.  Y.  568;  Dempsey  v.  Pforzheimer,  86  Mich. 
652.  The  statute  does  not,  however,  require  that  he  should 
be  armed  with  process  or  have  a  lien  on  the  property  to 
entitle  him  to  come  within  the  category  of  "  creditors,"  as 
to  wliom  the  unfiled  instrument  is  a  nullity.  The  mortgage 
is  not  void  as  to  creditors  who  have  seized  the  property,  or 
who  hold  process  under  which  they  can  seize  it.  This  is  not 
the  language  of  the  statute.  Tlie  mortgage  is  void  as  to  cred- 
itors, and  nothing  is  said  in  the  statute  about  the  necessity 
of  a  creditor's  having  secured  a  lien  on  the  mortgaged  prop- 
erty. The  fact  that  the  creditor  cannot  assail  the  mortgage 
until  he  has  seized  the  property  is  of  no  moment  in  determin- 
ing whether  he  belongs  to  the  class  of  persons  as  to  whom 
the  mortgage  is  void.  Whether  he  belongs  to  that  class  is  one 
question;  whether  he  is  in  a  position  to  derive  benefit  from 
belonging  to  that  class  is  another  and  entirely  dififerent 
question.  The  two  inquiries  are  distinct,  and  each  is  inde- 
pendent of  the  other.  When  he  arms  himself  with  pro- 
cess, and  seizes  the  mortgaged  property,  the  court  will  then 
inquire  whether  he  is  a  "creditor,"  within  the  meaning 
of  the  statute  which  declares  void  the  mortgage  as  against 
*'  creditors."  The  facts  which  determine  this  point  are  *®* 
independent  of  the  fact  of  seizure,  and  can  derive  no  aid 
therefrom.  The  inquiry  is  whether  he  is  a  "  creditor"  within 
the  spirit  of  the  law,  and  not  whether  he  is  a  creditor  with 
process  which  he  has  levied  on  the  property  covered  by  the 
mortgage.  If  it  were  necessary  that  he  should  have  seized 
the  property  before  he  can  be  regarded  as  a  creditor  within 
the  statute  great  wrong  could  be  done  the  public  by  the 
withholding  of  a  chattel  mortgage  from  record,  for  which 
those  wronged  would  liave  no  redress.  After  a  chattel  mort- 
gage had  been  given,  and  while  it  was  withheld  from  record, 
a  loan  might  be  made  to  the  mortgagor,  or  credit  might  be 
extended  to  liim  on  sale  of  property,  the  creditor  reliving 
upon  the  apparent   freedom  of  the  debtor's  property  from 
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liens.  All  the  harm  that  could  be  done  the  creditor  has 
now  been  consummated.  The  subsequent  filing  of  the  chat- 
tel mortgage  cannot  undo  it.  It  would  be  a  gross  perver- 
sion of  the  statute  requiring  chattel  mortgages  to  be  filed  to 
assert  that  the  right  of  this  creditor  successfull}'  to  attack 
the  unfiled  mortgage  depends  on  his  seizing  the  property 
under  process  before  the  mortgage  is  filed;  that  until  then 
he  cannot  be  considered  a  creditor  as  to  whom  the  mortgage 
is  void.  It  is  true  that  he  must  seize  the  property  before  ho 
can  raise  the  point,  but  he  need  not  seize  it  before  the  instru- 
ment is  filed.  Whenever  he  does  seize  it,  whether  before  or 
after  the  filing  of  the  mortgage,  he  is  then  in  a  position  to 
urge  that  he  was  before  the  mortgage  was  filed  a  "  creditor.'* 
within  tlie  meaning  of  the  statute.  Strong  authority  exists 
to  support  this  proposition  that  the  fact  of  a  levy  under 
process  does  not  enter  into  the  question  whether  the  creditor 
is  one  whom  it  was  the  purpose  of  tlie  law  to  protect  as 
against  unfiled  chattel  mortgages:  Thompson  v.  Van  VechteUf 
27  N.  Y.  568.  In  this  case  the  court  say:  "  But  when  they 
[creditors]  present  themselves  with  their  process  they  may, 
I  think,  go  back  to  the  origin  of  their  debt,  and  show,  if  they 
can,  that  when  it  was  contracted  the  encumbrance  with  which 
they  are  now  confronted  existed,  and  was  kept  secret  by 
being  withheld  from  the  proper  office":  See,  also,  Fearey  v. 
Cummings,  41  Mich.  376;  *®*  People's  Sav.  Bank  v.  Bales, 
120  U.  S.  556,  562.  If  the  word  "creditors"  is  to  have  its 
widest  significance,  then  no  chattel  mortgage  can  ever  be 
valid  as  against  the  creditors  of  the  mortgagor,  unless  it  is 
filed  simultaneously  with  its  execution.  If,  when  the  mort- 
gagee hurries  to  the  proper  office  to  file  his  security,  he  is  to 
be  deprived  of  its  protection  because  a  creditor,  intermediate 
its  execution  and  its  filing,  has  seized  the  mortgaged  prop- 
erty under  attachment,  it  must  be  because  the  creditor  so 
seizing  it  is  a  ''creditor,"  within  the  meaning  of  the  statute. 
He  is  not  such  because  he  has  seized  the  property  before  the 
filing  of  the  mortgage.  This  element,  as  we  have  seen,  is 
entirely  unimportant.  The  fact  of  levy  prior  to  the  filing  of 
the  mortgage  has  no  bearing  upon  the  question  whether  he 
is  such  a  creditor  as  the  statute  protects.  We  must  there- 
fore eliminate  this  element  from  our  consideration.  He 
would  be  a  creditor  within  the  law  just  the  same,  although 
he  should  not  secure  a  levy  on  the  property  until  after  tlie 
filing  of  the  mortgage.     If,  then,  the  mortgage  is  void  as  to 
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him  when  he  seizes  it  five  minutes  after  the  execution,  and 
before  the  filing  of  the  mortgage,  it  is  void  as  to  him  without 
such  previous  seizure.  He  may  seize  the  property  after  the 
mortgage  is  filed,  and  then  insist  that  he  is  a  "  creditor," 
within  the  law,  just  as  fully  as  when  the  seizure  is  made 
before  the  filing  of  the  instrument.  That  the  fact  whether 
the  seizure  is  or  is  not  before  the  filing  of  the  mortgage  is  of 
no  moment  in  determining  whether  the  person  is  a  creditor 
within  the  law  is  made  apparent  from  the  silence  of  the  law 
as  to  this  fact,  in  connection  with  the  injustice  and  absurd- 
ity of  such  an  interpretation  of  the  law.  If  the  date  of 
seizure  is  controlling,  a  creditor  whose  claim  antedates  the 
execution  of  the  mortgage,  and  who  therefore  extended  no 
credit  while  the  mortgage  was  withheld  from  record,  could 
destroy  a  mortgage  filed  one  minute  after  the  execution 
thereof  by  seizing  the  mortgaged  property  after  the  mort- 
gage had  been  delivered,  but  before  it  could  be  filed,  no 
Miatter  how  great  the  diligence  of  the  mortgagee  in  filing  it, 
and  despite  the  fact  that  he  parted  with  value  on  the  *** 
security  of  the  mortgage;  and,  on  the  other  hand,  a  cred- 
itor who  had  trusted  the  mortgagor  after  the  execution  and 
delivery  of  the  unfiled  mortgage,  relying  on  the  apparent 
freedom  of  the  property  from  liens,  would  lose  all  right  to 
protection  by  the  subsequent  filing  of  the  mortgage,  altliough 
not  filed  until  after  the  expiration  of  a  year  perhaps,  provided 
it  were  filed  before  such  creditor  should  seize  the  property. 
The  language  of  the  statute  is  not  that  the  mortgage  is  void 
as  against  creditors  "  until  "  it  is  filed.  This  would  warrant 
the  construction  that  the  property  could  be  seized  by  creditors 
and  the  mortgage  ignored  until  it  had  been  filed.  The  statute 
makes  the  mortgage  void  "  unless"  it  is  filed.  Tiiis  indicates 
a  purpose  to  fix  the  rights  of  those  who  in  the  future  shall 
deal  with  the  owner  on  the  faith  that  the  property  is  unen- 
cumbered. As  to  tliose  persons  it  is  not  merely  void  until  it 
is  filed;  it  is  void  for  all  time — void  just  the  same  whether 
they  seize  the  property  before  or  after  the  mortgage  is  filed. 
We  have  seen  tiiat  the  word  "creditors"  cannot  have  its 
broadest  significance  in  this  statute.  No  court  has  pretended 
to  hold  that  the  mere  fact  that  the  person  was  a  creditor 
during  the  interval  between  the  execution  and  filing  of  the 
mortgage  would  entitle  him  to  claim  the  benefit  of  the  act. 
It  is  unjustifiable  to  place  upon  the  statute  the  construction 
limiting  the  meaning  of  this  word  to  those  who  have  actually 
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seized  the  property  before  the  mortgage  is  filed.  It  would 
not  be  ia  harmony  with  the  spirit  of  the  law.  It  would  de- 
feat its  purpose,  which  is  protection  to  those  who  act  in 
ignorance  of  the  unfiled  security,  by  taking  that  protection 
from  tliose  who,  having  dealt  with  the  mortgagor  after  the 
execution  and  before  the  filing  of  the  mortgage  on  the  theory 
that  the  property  was  unencumbered,  should  fail  to  seize  the 
property  before  the  mortgage  should  be  filed;  and,  on  the 
other  hand,  it  would  extend  the  protection  of  the  statute  to 
those  who  have  no  claim  to  its  protection  because  they  did 
not  act  after  its  execution,  but  before,  who  have  not  been 
prejudiced  in  the  least  by  its  being  kept  from  record;  it 
would  extend  to  this  class  protection  should  such  creditors 
levy  upon  the  mortgaged  property  ***  before  the  filing  of  tiie 
securit\\  We  cannot  give  the  word  **  creditors"  in  this  stat- 
ute its  broad,  comprehensive  meaning;  neither  can  we  attach 
a  qualification  which  leads  to  such  absurd,  unjust  results, 
which  runs  counter  to  the  manifest  policy  of  the  law.  In 
what  light,  then,  should  this  word  be  interpreted?  The 
answer  seems  obvious.  We  must  look  to  the  purpose  of  the 
law.  We  find  it  is  a  law  designated  to  protect  those  who 
deal  with  tlie  owner  of  mortgaged  property  under  circum- 
stances indicating  that  they  relied  on  the  freedom  of  the 
property  from  encumbrances,  because  there  was  no  record 
thereof.  Its  policy  as  to  such  persons  is  to  protect  them 
against  all  secret  chattel  mortgage  liens.  To  bring  them- 
selves within  the  spirit  of  the  law  they  must  show  that  such 
mortgage  existed,  and  was  unfiled  when  they  dealt  with  the 
owner  of  the  property.  This  statute  intends  to  protect  cred. 
itors  in  the  same  spirit,  and  in  only  the  same  spirit,  in  which 
it  protects  subsequent  purchasers  and  mortgagees.  Pur- 
chasers and  encumbrancers,  to  be  entitled  to  protection,  must 
be  purchasers  and  encumbrancers  in  good  faith  for  value: 
Conip.  Laws,  sec.  4379.  Whether  those  words  "in  good 
faith  for  value"  are  used  in  such  a  statute  is  unimportant. 
They  are  often  interpolated  into  such  a  law  by  construction 
because  of  its  obvious  policy.  Now,  it  is  well  established 
that  one  who  purchases  or  takes  security  for  an  antecedent 
debt  is  not  entitled  to  the  protection  of  such  a  statute.  The 
reason  is  that  he  has  not  altered  his  position  to  his  detriment 
on  the  strength  of  the  apparent  freedom  of  the  property  from 
encumbrance.  Tlie  cases  are  unanimous  on  this  point: 
People's  Sav.  Bunk  v.  Bates,  120  U.  S.  556;  Button  v.  Rathhone, 
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126  N.  Y.  187;  Cassidy  v.  HarreUon,  1  Col.  App.  458,  and 
authorities  there  cited. 

Again,  notice  of  the  unfiled  chattel  mortgage  destroys  his- 
right  to  protection.  The  reason  is  that  he  lias  not  altered 
his  position  to  his  detriment  relying  on  the  apparent  freedom 
of  the  property  from  encumbrance.  He  knows  tiuit  it  i& 
encumbered.  Why  should  not  the  word  "creditors"  be  inter- 
preted in  the  light  of  this  *•*  same  policy  of  the  law?  Why 
should  general  creditors  receive  unreasonable  protection,  on 
the  one  hand,  or  be  denied  reasonable  protection,  on  the  other 
hand?  Why  should  they  be  more  favored  than  creditors 
who  have  taken  security  on  the  property?  It  is  no  answer 
to  say  that  the  words  "in  good  faith  for  value"  do  not  relate 
to  the  word  "creditor."  Tliey  would  be  meaningless  if  they 
did.  When  they  refer  to  a  mortgagee,  they  mean  the  parting 
of  value  on  the  strength  of  the  security  without  notice.  But 
it  would  be  idle  to  talk  about  a  credit  or  "  in  good  faith  for 
value,"  except  to  indicate  that  he  had  a  bona  fide  claim 
against  the  debtor.  These  words  would  not  mean  that  the 
creditor  had  extended  the  credit  relying  on  the  silence  of  the 
record  as  to  the  existence  of  a  chattel  mortgage.  It  is  true 
that  language  might  have  been  employed  in  the  statute  which 
would  have  expressly  indicated  what  tins  court  regards  a& 
the  purpose  of  the  statute.  But  the  act  then  would  not  have 
shown  more  clearly  what  was  its  object.  Its  policy  is  pro- 
tection, and  we  know  that  the  lawmaking  power  had  no 
thought  of  protecting  those  who  did  not  need  protection — 
those  who  had  not  changed  their  position  to  their  disadvan- 
tage because  of  the  failure  to  file  the  security.  Tiie  word 
"  subsequent,"  as  applied  to  purchasers  and  encumbrancers, 
does  not  relate  to  creditors.  But  this  gives  no  warrant  to  the 
inference  that  all  creditors,  existing  as  well  as  subsequent, 
were  intended  to  be  protected.  It  would  have  defeated  in 
part  the  policy  of  the  law  had  only  subsequent  creditors 
been  included  in  the  statute.  It  would  have  cut  off  from 
the  protection  of  the  law  those  existing  creditors  who,  while 
the  default  in  filing  the  mortgage  continued,  should  alter 
their  position  to  their  detriment,  as  by  releasing  security,  or 
by  extending  the  time  of  payment.  The  language  of  the 
court  in  Brown  v.  Bmhb,  67  Mich.  17,  11  Am.  St.  Rep.  549, 
on  this  point  meets  our  approval.  Said  the  court:  "To  my 
mind  the  reason  why  the  word  'subsequent'  was  not  inserted 
in  the  statute  before  the  word  'creditors'  was  to  meet  just 
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that  contingency  where  an  existing  creditor  might  suffer  in- 
jury by  relying  upon  the  •"•*  apparent  situation,  and  so  be 
damnified  by  postponing  action,  or  extending  the  time  of 
•credit  already  given,  or  possibly  in -some  other  manner." 
Unless  we  interpret  the  word  "creditors"  in  the  light  of  the 
«pirit  of  the  statute  as  applicable  to  purchasers  and  mort- 
gagees, we  will  ultimately  tind  ourselves  involved  in  the  most 
absurd  distinctions.  One  who  takes  a  second  mortgage  to 
«ecure  an  existing  debt  is  not  entitled  to  protection  as  against 
a  prior  unfiled  mortgage  of  which  he  had  no  notice,  although 
he  puts  his  mortgage  on  file  before  the  first  mortgage  is  filed; 
but  if  the  same  creditor  will  refuse  to  accept  what  would 
seem  to  be  a  good  security,  he  may,  by  suing  upon  his  debt, 
and  by  levying  upon  the  property  before  the  mortgage  is 
filed,  secure  a  lien  which  will  be  paramount  to  that  of  the 
mortgage.  This  result  is  inevitable  unless  we  look  at  the 
spirit  of  the  law  in  construing  the  word  "creditors.'* 

Again,  a  subsequent  mortgagee  for  present  value  is  not  pro- 
tected if  he  has  notice  of  the  existence  of  the  unfiled  mort- 
gage when  he  takes  his  security  and  extends  the  credit;  but 
if  he  will  lend  on  the  general  credit  of  the  mortgagor,  and 
refuse  the  proffered  security,  he  may,  it  is  contended,  by  suing 
•on  his  claim,  and  attaching  the  mortgaged  properly  before 
the  filing  of  the  mortgage,  obtain  a  superior  lien.  Some  of 
the  courts  seem  to  hold  that  notice  of  the  chattel  mortgage 
at  the  time  of  the  making  of  the  seizure  will  defeat  the  cred- 
itor's right  to  assail  it  as  void.  But  why  should  this  notice 
work  to  his  prejudice  if  he  gave  credit  while  the  mortgage 
was  withiield  from  record  7  The  criticism  on  this  doctrine  in 
{Jrooks  V.  Stuart,  7  Fed.  Rep.  800-803,  meets  our  approval. 
Said  the  court:  "  One  who  gives  credit  to  a  merchant  in 
the  open  and  exclusive  possession  of  a  stock  of  merchan- 
dise upon  which  there  is  no  recorded  lien  has  a  right  to 
assume  that  he  is  dealing  with  the  owner  of  such  stock, 
and  to  rely  upon  such  ownership  in  extending  credit.  If 
he  is  to  be  affected  by  any  secret  lien  upon  such  stock 
which  may  be  recorded  before  he  secures  a  lien  by  levy 
or  otherwise,  it  will  generally  happen  tliat  the  first  notice 
to  him  upon  which  he  can  make  an  afiidavit  for  *•''  attach- 
ment will  be  the  recording  of  the  lien,  so  that  the  circum- 
stance that  gives  him  the  right  cuts  off  the  remedy."  The 
absence  of  any  express  qualification  of  the  word  "credit- 
ors" is  not  significant  of  an  intent  to  use  that  word  in  its 
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broadest  sense,  unlimited  by  the  spirit  of  the  statute.  It  haa 
frequently  been  held  that  a  registration  or  a  recording  law 
affords  no  protection  to  purchasers  or  mortgagees  who  take 
with  notice  of  the  unfiled  or  unrecorded  instrument,  or  who 
part  with  no  value  on  the  strength  of  the  silence  of  the  record, 
although  there  is  nothing  in  the  statute  to  qualify  the  words 
"purchasers  or  mortgagees";  such  as  the  phrases  "  in  good 
faith,"  or  "for  value,"  or  "witiiout  notice."  The  manifest 
spirit  of  the  law  makes  the  employment  of  any  such  language 
unnecessary:  Allen  v.  McCalla,  25  Iowa,  464;  96  Am.  Dec.  56; 
Le  Neve  v.  Le  Neve,  2  Lead.  Cas.  Eq.  182-184,  and  cases  in 
note;  Tolbert  v.  Horton^  31  Minn,  618;  Dyer  v.  Thorstad,  35 
Minn.  534.  The  only  interpretation  which  can  be  placed  on 
the  word  "creditors"  to  prevent  decisions  which  will  give  to 
general  creditors  protection  when  morally  they  are  not  en- 
titled to  it,  and  withhold  that  protection  when  in  justice 
it  should  be  extended  to  thera— the  only  construction  which 
will  give  to  them  the  same  measure  of  protection,  and  no 
more,  as  is  accorded  to  creditors  who  take  security  on  the 
property — is  the  construction  which  regards  the  general  cred- 
itor as  standing,  for  tlie  purposes  of  this  statute,  in  just  the 
same  position  he  would  have  occupied  had  he  taken  secu- 
rity when  his  debt  was  incurred,  or  his  position  was  altered 
to  his  detriment,  with  the  single  exception,  of  course,  that  he 
cannot  be  regarded  as  standing  in  that  position  when  his  debt 
was  incurred  before  the  unfiled  mortgage  was  given.  In  such 
a  case,  having  no  lien,  as  he  would  have  had  had  he  taken 
security,  he  can  claim  no  priority  of  lien  by  virtue  of  a  prior 
mortgage;  and,  having  trusted  the  debtor  before  any  default 
in  filing  the  subsequent  mortgage  existed,  he  has  no  claim  to 
protection  as  a  creditor.  If  subsequently,  while  the  mort- 
gage is  withheld  from  record,  such  creditor,  without  notice 
thereof,  alters  his  position  to  his  disadvantage,  he  is  entitled 
to  *•*  protection,  if  he  would  have  been  entitled  to  protec- 
tion had  he  then  taken  a  mortgage  on  the  property.  Knowl- 
edge of  the  unfiled  mortgage  possessed  by  the  general  creditor 
when  he  changes  his  position  to  his  detriment  should  be  as 
fatal  to  his  right  to  protection  as  it  would  be  had  he  taken  a 
mortgage  on  the  property  with  such  knowledge.  A  lien  un- 
der attachment  should  be  regarded  as  conferring  no  greater 
rights  under  the  same  circumstances  than  a  lien  under  A 
mortgage. 

The  construction  which  has  uniformly  been  placed  upon  the 
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word  "creditors"  in  statutes  providing  for  the  refiling  of  chat- 
tel mortgages  is  in  the  direction  of  the  interpretation  which 
meets  our  approval  in  this  case.  Although  the  word  "  cred- 
itors" is  used  without  qualification,  and  the  mortgage  de- 
clared void  as  to  them  when  not  refiled  within  a  certain 
period,  the  courts  have  invariably  held  that  one  who  seized 
the  property  before  the  default  occurred  could  not,  after  the 
default,  be  regarded  as  a  creditor  within  such  a  statute,  al- 
though lie  was  in  fact  a  creditor:  Lowe  v.  Wing,  56  Wis.  33; 
Case  V.  Conroe,  13  Wis.  498;  80  Am.  Dec.  752;  Edson  v.  New 
ell,  14  Minn.  228;  Corbin  v.  Kincaid,  33  Kan.  652;  Frank  v. 
Playter,  73  Mo.  672;  Howard  v.  First  Nat.  Bank,  44  Kan.  549; 
Ullman  v.  Duncan,  78  Wis.  213.  See  language  of  court  in 
Swiggett  v.  Dodson,  38  Kan.  702.  We  find  express  authority 
for  or  in  support  of  our  views  in  Brownv.  Brabb,  97  Mich.  17; 
11  Am.  St.  Rep.  549;  Crippen  v.  Jacobson,  56  Mich.  386; 
Waite  V.  Mathews,  50  Mich.  392;  Fearey  v.  Cumminys,  41 
Mich.  376;  Dyer  v.  Thorstad,  35  Minn.  534;  Thompson  v.  Van 
Vechten,  27  N.  Y.  568;  Argall  v.  Seymour,  48  Fed.  Rep.  548; 
Root  V.  Harl,  62  Mich.  420;  Cutler  v.  Steele,  85  Mich.  627. 
In  Brown  v.  Brabb,  97  Mich.  17,  11  Am.  St.  Rep.  549,  the 
court  say:  "  The  language  of  the  statute  contains  no  qual- 
ifications as  to  the  time  the  creditors  become  such.  It 
does  not  say  that  the  unfiled  mortgage  shall  be  void  as  to 
subsequent  creditors,  and  this  has  led  some  courts  to  hold 
that  it  is  void  as  to  all  creditors.  But  a  qualification  is 
*••  plainly  implied  from  the  language  of  the  whole  section, 
considered  with  reference  to  the  object  of  the  law.  It  must 
be  remembered  that  the  filing  is  designed  to  take  the  place 
of  the  delivery  of  the  property.  The  object  of  the  law  is  to 
protect  persons  dealing  upon  credit  with  one  who  is  in  pos- 
session of  personal  property  as  the  ostensible  owner,  upon  the 
reliance  of  such  ownership,  from  secret  conveyances  by  which 
he  is  enabled  to  obtain  a  fictitious  credit  to  which  he  would 
not  be  entitled  if  the  true  situation  were  known.  Until  such 
secret  conveyance  is  given,  the  law  has  no  force.  There  is 
nothing  for  its  provisions  to  operate  upon,  and  the  creditor 
has  the  protection  of  the  ordinary  remedies  for  the  enforce- 
ment of  his  demands.  These  are  not  enlarged  by  the  stat- 
ute, and  no  new  rights  or  remedies  are  conferred  upon  the 
creditor.  To  him  it  makes  no  difference  whether,the  debtor 
sells,  mortgages,  or  gives  away  his  property,  either  secretly 
or  openly,  unless  it  is  done  with  intent  to  defraud  him.    HiB 
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remedy  to  reach  the  property  conveyed  depends  entirely  upor* 
the  fraudulent  character  and  intent  with  which  the  debtor- 
has  conveyed  it  away.  As  to  him,  the  debtor  may  secure-- 
another  person  by  delivering  the  property  to  him,  followed;, 
by  a  continued  change  of  possession,  in  which  case  he  would'- 
not  be  likely  to  extend  any  further  credit.  But  suppose,  in~ 
stead,  his  debtor  gives  a  mortgage  in  good  faith,  to  secure  ark- 
honest  debt,  to  anotiier  creditor,  or  for  a  present  consider- 
ation, for  a  loan  of  money;  there  is  nothing  in  the  quality  of 
these  acts  by  which  he  is  injured.  There  is  no  legal  wrong: 
done  him;  nor  is  there  any  legal  wrong  done  him  if  the  mort- 
gage is  kept  secret  or  unfiled,  unless  he  has  thereby  been  led 
to  extend  new  credit  or  further  time,  or  has  been  led  to 
abstain  from  taking  action  to  collect  his  debt,  in  ignorance  o£ 
the  real  situation.  It  would  seem  unreasonable  that  without, 
extending  any  new  credit,  or  otherwise  suffering  loss  on  ac- 
count of  the  mortgage  being  kept  from  the  files,  or  being  filed'* 
in  a  wrong  place,  he  could  be  permitted  to  say  that  the  mort- 
gage is  void  as  to  him,  and  that  he  would  attach  the  ***' 
property,  and  deprive  the  owner  of  his  security,  simply  be- 
cause he  had  failed  to  comply  with  the  law.  He  has  not:, 
been  led  to  do  or  to  omit  doing  any  thing  upon  the  strength- 
of  such  noncompliance  with  the  statute.  And  herein  lie» 
the  difference  between  his  case  and  the  innocent  purchaser 
or  encumbrancer  under  the  recording  laws.  These  protect' 
subsequent  purchasers  and  encumbrancers  in  good  faith,  who^ 
have  been  led  to  rely  upon  the  record  title.  To  my  mind  the^ 
reason  why  the  word  'subsequent'  was  not  inserted  in  the- 
statute  before  the  word  'creditors'  was  to  meet  just  that 
contingency  where  an  existing  creditor  might  suffer  an  injuryr 
by  relying  upon  the  apparent  situation,  and  so  be  damnified^ 
by  postponing  action,  or  extending  time  of  credit  already 
given,  or  possibly  in  some  other  manner."  In  Thompson  v^ 
Van  Vechten,  27  N.  Y.  568,  the  court  say:  "But  when  they^ 
[creditors]  present  themselves  with  their  process,  they  may^ 
I  think,  go  back  to  the  origin  of  their  debt,  and  show,  if 
they  can,  that,  when  it  was  contracted,  the  encumbrance 
with  which  they  are  now  confronted  existed,  and  was  kept 
secret  by  being  withheld  from  the  proper  office."  In  Kitchen, 
V.  Lowery,  127  N.  Y.  53,  the  court  say  of  certain  unfiled 
chattel  mortgages:  "  They  may  be  void  as  to  creditors,  for  the- 
reason  that  they  were  not  filed  at  the  time  the  credit  wafc. 
given." 
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To  sum  up  our  views  &b  to  the  proper  construction  to  be 
given  the  word  **  creditors"  in  this  statute,  we  say  that  the 
word  must  have  some  restriction  placed  upon  its  broad 
meaning  to  prevent  the  most  absurd  consequences;  that 
there  is  nothing  in  the  language  or  spirit  of  the  law  which 
will  warrant  the  view  that  the  right  to  assail  an  unfiled 
mortgage  depends  entirely  upon  the  fact  whether  the  seizure 
of  the  mortgaged  property  does  or  does  not  antedate  the  filing 
of  the  mortgage.  Such  a  construction  would  result  in  ex- 
tending protection  when  it  ought  not  to  be  extended,  and  in 
withholding  it  when  the  creditor  has  a  moral  right  to  claim 
it.  As  the  word  must  have  some  limitation  placed  upon  its 
meaning,  the  only  sound  limitation  is  one  which  makes  the 
statute  harmonious  in  all  its  provisions,  which  does  not  un- 
reasonably ***  discriminate  either  in  favor  of  or  against 
general  creditors,  but  places  them  under  the  same  protection 
accorded  to  encumbrancers.  Certainly  it  is  unjustifiable  to 
give  the  general  creditor  better  protection  under  this  statute 
than  the  creditor  with  security  on  the  very  property  embraced 
in  the  unfiled  mortgage.  There  is  notliing  in  the  words  or 
policy  of  the  law  which  lends  countenance  to  a  distinction 
so  anomalous.  We  therefore  hold  that,  as  the  debt  for  which 
the  attaching  creditor  seized  the  property  was  a  debt  con- 
tracted before  the  execution  and  delivery  of  the  mortgage, 
and  while,  therefore,  there  was  no  default  in  filing  it,  and,  as 
it  does  not  appear  that  the  creditor,  after  the  giving  of  the 
mortgage  and  before  it  was  filed,  in  any  maimer  altered  his 
position  to  his  detriment,  the  mortgage  lien  is  paramount 
even  assuming  that  a  valid  levy  was  made  before  the  mort- 
gage was  filed. 

It  is  next  urged  that  the  plaintiff  is  not  entitled  to  judg- 
ment for  a  delivery  of  the  property,  because,  as  it  is  con- 
tended, his  once  valid  lien  has  been  lost  by  his  failure  to 
renew  the  mortgage  by  refiling  a  copy  of  the  same,  together 
with  a  statement  of  the  amount  due,  as  required  by  chapter 
41  of  the  Laws  of  1890.  Tliis  is  a  most  peculiar  law.  It  has 
certainly  not  answered  its  purpose  if  the  object  of  its  enact- 
ment was  to  settle  controversies  with  respect  to  the  meaning 
of  the  then  existing  laws  regulating  that  subject.  It  provides 
as  follows: 

"That  a  mortgage  of  personal  property  shall,  unless  duly 
renewed  as  provided  in  section  2  of  this  act,  cease  to  be  valid 
as  against  the  original  mortgagee  and  mortgagor,  bis  heirs  or 
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assigns,  and  against  any  attaching  or  execution  creditor  of 
the  mortgagor,  or  any  subsequent  purchaser  or  mortgagor  of 
the  property,  in  good  faith,  whether  the  title  of  such  purchaser 
shall  vest,  or  the  lien  of  such  creditor  or  mortgagee  shall 
attach,  prior  or  subsequent  to  the  expiration  of  the  three  year 
period  or  periods  in  section  2  of  this  act  mentioned. 

"  Sec.  2.  In  order  to  preserve  and  continue  its  priority  of 
lien,  every  chattel  mortgage  must,  not  less  than  ten  or  more 
than  thirty  days  immediately  preceding  the  expiration  of 
three  years  from  the  '**  date  of  the  filing  thereof,  be  renewed 
by  the  filing  in  the  oflSce  of  the  register  of  deeds  of  the  proper 
county  of  a  copy  of  such  mortgage,  together  with  a  statement 
of  the  amount  or  balance  of  the  mortgage  debt  for  which  a 
lien  is  still  claimed,  duly  subscribed  and  sworn  to  by  the  then 
owner  of  the  mortgage,  his  agent  or  attorney;  and  in  like 
manner  the  copy  and  statement  of  debt  must  be  again  filed 
every  three  years,  or  the  mortgage  shall  cease  to  be  valid  as 
against  the  parties  in  section  1  of  this  act  mentioned."  This 
statute  must  be  construed  with  a  view  to  the  object  of  the 
law  in  requiring  a  chattel  mortgage  to  be  filed  and  to  be 
refiled  after  the  lapse  of  a  certain  period.  Filing  is  a  substi- 
tute for  possession:  Jones  on  Chattel  Mortgages,  sees.  176, 
178,  236,  237;  Morrow  v.  Reed,  30  Wis.  81;  Harrington  v. 
Brittan,  23  Wis.  541;  Dolan  v.  V(m  Demark,  35  Kan.  304; 
Fromme  v.  Jones,  13  Iowa,  474;  Janvrin  v.  Fogg,  49  N.  H. 
340;  Parsell  v.  Thayer,  39  Mich.  467;  Nicklin  v.  Betts  Spriiig 
Co.,  11  Or.  406;  50  Am.  Rep.  477.  When  possession  is  imme- 
diately delivered  it  is  unnecessary  to  file  the  mortgage.  If 
possession  is  taken  by  the  mortgagee  before  the  period  arrives 
at  which  the  mortgage  is  required  to  be  renewed  there  is  no 
reason  why  the  failure  to  renew  it  should  afi*ect  its  validity. 
There  is  ample  authority  to  support  this  construction  of  the 
statute:  Dayton  v.  People's  Sav.  Bank,  23  Kan.  421;  Jones  on 
Chattel  Mortgages,  sees.  294,  297;  Porter  v.  Parmley,  43  How. 
Pr.  445,  459;  on  appeal,  52  N.  Y.  185;  Howard  v.  First  Nat. 
Bank,  44  Kan.  549.  See,  also,  Hauselt  v.  Harrison,  105  U.  8. 
401;  Applewhite  v.  Harrell  Mill  Co.,  49  Ark.  279;  National 
Bank  v.  Sprague,  21  N.  J.  Eq.  530.  The  plaintiff  took  posses- 
Bion  of  the  property,  under  claim  and  delivery  proceedings  in 
this  action,  long  before  he  was  required  to  renew  his  mort- 
gage, and  was  in  possession  of  the  property  at  the  time  of 
trial.  The  judgment  in  this  case  required  him  to  return  the 
property  to  the  defendants.     Being  in  possession  before  the 
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time  arrived  at  which  the  statute  requires  a  chattel  mortgage 
to  be  renewed,  there  was  no  occasion  for  renewing  it.  We  think 
that,  upon  this  record  the  plaintiflF  was  entitled  to  recover 
except  as  to  the  engine,  separator,  and  some  of  the  plows.  For 
**'  the  error  of  the  court  in  rendering  judgment  for  the 
defendants  upon  the  findings  the  judgment  is  reversed  and 
a  new  trial  ordered. 
All  concur. 

ON   RBHEARINQ. 

We  have  carefully  considered  the  petition  for  rehearing. 
It  has  not  convinced  us  that  we  were  in  error.  It  is  urged 
that  it  appears  that  the  mortgagee  took  its  security  for  an 
antecedent  debt,  and  that,  therefore,  it  does  not  occupy  the 
same  vantage  ground  which  it  would  have  held  had  the 
mortgage  been  taken  to  secure  a  loan  made  on  the  strength 
of  that  security.  This  contention  is  founded  on  an  utter 
misapprehension  of  the  question.  A  mortgagee,  whether  for 
a  present  or  an  antecedent  debt,  whose  security  is  prior  in 
point  of  time,  is  entitled  to  priority  of  lien,  except  as  such 
priority  is  affected  by  the  statute.  We  hold  that  one  who 
attaches  for  a  debt  incurred  before  any  default  in  filing  the 
mortgage  exists  is  not  entitled  to  the  protection  of  the  stat- 
ute; that  ,he  is  not  within  its  manifest  policy  and  spirit. 
To  bring  himself  within  the  act  he  must  show  that  he  parted 
with  value  while  the  default  existed.  But  a  mortgagee  who 
has  first  obtained  a  valid  lien  has  a  right  to  rely  upon  the 
priority  secured  by  what  the  law  regards  as  his  superior  dili- 
gence, whether  the  mortgage  is  to  secure  an  old  or  a  new  debt. 
His  lien  is  protected,  unless  the  creditor  can  point  to  a 
statute  which  denies  the  mortgagee  such  protection.  The 
question  whether  the  attaching  creditor  comes  within  the 
statute  is  in  no  manner  afiected  by  the  inquiry  whether  the 
mortgagee  took  his  security  for  an  existing  claim  or  a  newly 
created  indebtedness.  This  inquiry  only  becomes  important 
as  to  one  whose  lien  is  subsequent  in  point  of  time,  but  who 
claims  priority  of  right.  It  is  never  made  to  determine  the 
rights  of  one  who  has  secured  the  first  lien  in  point  of  time. 
He  stands  on  his  legal  priority,  until  one  having  a  subsequent 
lien  brings  himself  within  some  statute  which  will  give  him 
priority  of  right. 

It  is  also  urged  that  the  attaching  creditor  was  injured  by 
the  delay  in  enforcing  his  claim,  induced  by  the  failure  to  file 
the  *'^  chattel  mortgage,  creating  iu  hia  mind  the  belief 
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of  the  solvency  of  the  debtor.  It  would  be  difficult  to  support 
such  a  contention  under  the  facts  in  this  case,  the  execution 
of  the  mortgage  having  been  followed  by  the  levy  of  the 
attachment  within  a  few  days.  But  considering  this  argu- 
ment in  the  abstract,  without  reference  to  the  particular  facts 
of  this  litigation,  we  can  see  no  force  in  it.  It  amounts  to 
this:  That  a  creditor  may  be  as  greatly  prejudiced  by  refrain- 
ing from  action,  relying  on  the  silence  of  the  record,  as  if  by 
a  binding  agreement  he  had  actually  extended  the  time  of 
payment.  But  how  is  the  creditor  injured  by  the  withhold- 
ing of  the  mortgage  from  the  record  under  such  circum- 
stances? Had  the  mortgage  been  immediately  filed  he  must 
have  attached  subject  to  it.  He  is  in  no  worse  position  if  he 
attaches,  and  the  mortgagee  who  has  not  filed  his  security 
claims  and  is  allowed  priority.  The  mortgage  is  simply  a 
first  lien,  as  it  would  have  been  had  it  been  promptly  filed. 
But,  where  time  of  payment  is  extended  by  binding  agree- 
ment, the  creditor  is  seriously  detrimented,  because  the  mere 
subsequent  discovery  of  an  unfiled  chattel  mortgage  will  not 
entitle  him  to  rescind  the  agreement  extending  the  time  of 
payment,  there  being  no  fraud.  To  hold  that  mere  inaction 
entitles  one  to  protection  would  be  to  overturn  elementary 
principles.  It  would  destroy  the  distincLion  which  has  always 
been  recognized  between  subsequent  encumbrancers  for  a 
newly  created  indebtedness  and  those  who  have  merely  taken 
security  for  antecedent  obligations.  To  remain  passive  for 
a  day  because  lulled  into  a  sense  of  security  by  the  silence  of 
the  record  would  as  fully  entitle  to  protection  as  to  stand 
inactive  for  a  week  or  a  month,  or  even  a  year.  Upon  this 
theory,  then,  every  mortgagee  for  an  existing  claim  would 
become,  at  least  after  the  expiration  of  a  day,  an  encumbrancer 
entitled  to  protection  as  against  a  prior  unrecorded  instru- 
ment.    But  all  authority  is  against  this. 

It  is  also  urged  that  this  rule  will  have  a  tendency  to  encour- 
age fraud  by  inducing  tiie  withholding  of  mortgages  from  rec- 
ord. This  argument,  if  such  it  can  be  termed,  applies  with 
equal  force  ***  to  the  doctrine  that  a  subsequent  chattel  mort- 
gagee for  an  antecedent  debt  is  not  protected  as  against  an  un- 
filed prior  mortgage  on  the  same  property.  The  first  mortgage 
may  be  withheld  from  record  for  a  year,  and  yet  one  wiio  waa 
a  creditor  when  it  was  given,  and  who  has  not  since  it  was 
executed  altered  his  position  to  his  disadvantage,  cannot,  by 
taking  a  second  mortgage  on  the  property,  although  without 
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knowledge  of  the  unfiled  lien,  secure  any  priority,  however 
long  thereafter  the  first  mortgage  is  kept  from  record.  If  the 
mortgage  in  either  case  is  kept  from  record  for  a  fraudulent 
purpose,  a  differerjt  rule  would  apply.  Nor  do  we  think  that 
one  who  takes  security  for  an  honest  debt  will  care  to  risk 
that  security  by  failing,  without  reason,  to  file  it  as  required 
by  law.  There  can  be  no  pretense,  under  the  facts  of  this 
case,  that  the  attaching  creditor  refrained  from  taking  steps 
to  collect  his  claim  because  of  the  silence  of  the  record. 
Only  three  days  elapsed  between  the  execution  of  the  mort- 
gage and  the  commencement  of  the  action  in  which  the  prop- 
erty was  seized.  He  was  not  stirred  to  action  by  discovering 
that  a  chattel  mortgage  had  been  given.  Nor  is  there  auglit 
to  indicate  that  he  would  have  enjoyed  an}  #nore  advanta- 
geous position  had  the  mortgage  been  filed  the  day  it  was 
given,  and  had  he  thereafter,  and  on  the  same  day,  com- 
menced his  suit  and  seized  the  property.  It  is  said  that,  if 
the  creditor  whose  claim  accrues  while  the  default  in  filing 
the  mortgage  exists  is  to  be  protected  even  after  the  mort- 
gage is  filed  he  may  wait  two  years,  and  then,  by  attaching, 
surprise  the  mortgagee,  who  will  be  injured  because  he  has 
not  anticipated  that  his  lien  could  be  so  defeated.  But  is  the 
innocent  creditor  who  parts  with  his  money  on  the  strengti» 
of  the  mortgagor's  credit — a  credit  frequently  created  because 
of  his  ownership  of  unencumbered  property — to  be  debarred 
his  right  to  rely  on  the  silence  of  the  record  merely  by  reason 
of  the  filing  of  the  mortgage  before  he  can  seize  the  property 
for  his  claim?  Debts  are  seldom  payable  when  incurred, 
and,  if  the  subsequent  filing  of  the  unfiled  instrument  is  to 
destroy  the  innocent  creditor's  right  to  protection,  the  greatest 
injustice  will  be  done  him;  for  it  will  ***  be  generally,  if  not 
invariably,  impossible  for  him  to  sue  upon  his  claim  until 
some  time  after  the  debt  is  contracted.  Moreover,  to  assert 
that  the  mortgagee  would  be  surprised  by  a  seizure  after  two 
years  is  to  beg  ttie  question.  He  is  not  surprised  if  the  la^ 
entitles  such  creditor  to  protection  whenever  he  attaches. 
The  mortgagee  knows  that  he  runs  the  risk  of  his  lien  being 
defeated' by  such  a  creditor  if  he  fails  for  a  time  to  file  his 
mortgage;  and  if  the  right  to  priority  has  once  attached  to  such 
creditor's  debt,  and  if  it  can  be  secured  by  a  seizure  before 
the  mortgage  is  filed,  wherein  is  the  mortgagee  detrimented 
if  such  seizure  is  allowed  priority  when  made  after  the  mort- 
gage is  filed?     We  are  aware  of  decisions  which  place  a  dif- 
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ferent  conBtruction  upon  eimilar  statutes.  We  had  examined 
them  before  the  original  opinion  in  this  case  was  written,  but 
could  not  give  them  our  approval.  To  follow  them  would 
conduct  us  to  this  anomalous  position:  Had  the  attaching 
creditor  in  this  case  been  met  at  the  farm  by  an  offer  to  give 
him  a  mortgage  on  the  same  property,  and  had  this  offer 
been  accepted  by  him,  there  is  not  an  adjudication  which 
would  have  upheld  this  mortgage  as  a  lien  prior  to  the  unfiled 
mortgage  had  the  former  been  received  merely  as  security, 
without  any  extension  of  time  or  other  act  on  the  part  of  the 
creditor  to  his  prejudice.  And  yet,  by  a  refusal  to  accept 
security,  it  is  contended  that,  under  the  same  statute  which 
has  denied  him  protection  as  mortgagee,  the  creditor  has 
actually  increased  his  rights,  and  has  secured  protection.  He 
has  been  benefited  by  his  rejection  of  the  proffered  security. 
A  number  of  Minnesota  cases  are  cited  as  controlling.  They 
are  not  at  all  in  point.  In  Murch  v.  Swensen,  40  Minn.  421, 
the  question  arose  under  the  Minnesota  statute  of  fraudsi 
providing  that  every  sale,  unless  accompanied  by  an  imme- 
diate delivery,  and  followed  by  an  actual  and  continued 
change  of  possession,  etc.,  is  presumed  fraudulent  and  void 
as  against  creditors,  etc.,  unless  it  appears  that  the  transfer 
was  made  in  good  faith.  The  word  "creditors,"  as  used  in 
this  statute,  is  expressly  defined  by  the  next  section  to  mean 
all  persons  who  are  creditors  of  the  vendor  at  any  time 
'**  while  the  property  remains  in  his  possession  or  under 
his  control:  Gen.  Stats.  1878,  c.  41,  sec.  16.  There  is  no  such 
definition  of  the  word  "  creditors"  as  used  in  our  registry  law 
relating  to  the  filing  of  chattel  mortgages.  Moreover,  the 
object  and  construction  of  such  a.  statute  are  different  from 
the  purpose  and  interpretation  of  a  mere  registry  law.  In 
Tolhert  v.  Norton,  31  Minn.  518,  all  that  was  decided  was 
that  a  subsequent  mortgagee  who  took  with  actual  notice  of 
a  prior  unrecorded  mortgage  is  not  entitled  to  protection. 
How  this  can  be  an  authority  for  the  contention  of  the  attach- 
ing creditor  in  this  case  that  he  can  claim  protection  it  is 
difficult  to  see.  It  will  be  noticed  that  the  Minnesota  stat- 
ute is  radically  different  from  ours.  It  contains  an  element 
which  makes  it,  as  to  mortgages,  a  statute  against  frauds 
and  perjury.  In  that  state  the  mere  filing  of  the  instrument 
will  not  suffice.  There  still  exists,  if  the  property  is  not 
delivered,  a  presumption  of  fraud  which  must  be  overcome: 
Gen.  Stats.  1878,  c.  39,  sec.  1.     Our  registry  law  contains  no 
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«uch  feature:  Comp.  Laws,  Bees.  4379,  4657.  This  peculiar 
•provision  of  the  Minnesota  act  is  noticed  by  both  opinions  in 
^he  case,  as  well  the  dissenting  as  the  prevailing  opinion.  In 
the  construction  that  such  statute  was  more  than  a  mere 
sregistry  law  all  members  of  the  court  agreed.  Says  Judge 
^Mitchell:  "  Our  statute  on  chattel  mortgages  is  not  a  mere 
registry  law,  as  seems  to  be  often  assumed.  It  is  a  statute 
■declaring  certain  mortgages  void  as  to  certain  persons  unless 
•certain  things  exist  or  are  affirmatively  made  to  appear." 
JBank  of  Farminglon  v.  Ellia,  30  Minn.  270,  merely  decides 
^that  it  is  not  essential  to  the  protection  of  a  subsequent  chat- 
i;el  mortgagee  in  good  faith,  as  against  an  unfiled  prior  chat- 
lei  mortgage,  that  the  former  should  place  his  mortgage  on 
tfile  before  the  prior  mortgage  is  filed.  This  decision  stands 
^rmly  on  the  language  of  the  statute.  But  the  fact  that  the 
«ubsequent  mortgagee  was  a  mortgagee  in  good  faith  was 
wot  controverted,  and  it  affirmatively  appeared  in  aid  of  the 
presumption  that  he  was  a  bona  fide  mortgagee,  that  the 
mortgagee,  on  taking  the  security  for  an  existing  debt,  sur- 
rendered '**  a  valid  attachment  lien  on  the  mortgagor's 
•crops,  thus  altering  liis  position  to  his  disadvantage,  relying 
tupon  the  mortgage.  his,  under  all  of  the  authorities,  con- 
stituted him  a  bona  fide  encumbrancer.  The  New  York  cases 
■cited  to  support  the  view  that  the  seizure  before  the  actual 
filing  of  the  instrument  gives  priority  fully  support  this  posi- 
lion.  But  the  highest  court  in  that  state  has  not  passed 
■directly  on  this  point:  Karst  v.  Gane,  61  Hun,  533;  16  N.  Y. 
Supp.  385,  and  cases  there  cited.  Says  Mr.  Jones  in  his  work 
•on  Chattel  Mortgages,  section  245:  '.*  But  in  New  York  it  is 
held  that  a  mortgage  not  duly  filed  is  void  as  against  a  gen- 
«eral  creditor  whose  claim  has  accrued  during  the  continu- 
ance of  the  default  in  filing  the  mortgage,  altliougli  the 
•creditor  is  not  in  a  position  to  raise  the  question  until  he  has 
•obtained  a  judgment  or  process  against  the  propert3\  The 
•object  of  the  act  is  to  prevent  the  setting  up  of  secret  mort- 
gages against  persons  wlio  may  deal  with  the  mortgagor  on 
the  faith  that  his  property  is  not  thus  encumbered.  There- 
fore, when  a  creditor  has  obtained  judgment  and  execution, 
lie  may  go  back  to  the  origin  of  the  debt,  and  sliow,  if  he 
can,  that,  when  it  was  contracted,  the  encumbrance  with 
which  he  is  thus  confronted  was  kept  secret  by  being  with- 
held from  registry";  citing  Thompson  v.  Van  Vechten,  27 
1^\  Y.  568;  Stewart  v.  Beale,  7  Hun,  405;  Fraser  v.  Gilbert^  11 
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Hun,  634.  In  this  condition  of  the  decisions  in  that  Btate 
we  believe  that  the  court  of  appeals  will  finally  settle  the 
construction  of  their  registry  law,  which  is  the  same  as  ours, 
in  accordance  with  the  views  we  have  herein  expressed. 

It  is  also  urged  that  the  description  in  the  mortgage  was 
not  PufBcientas  to  third  persons  until  the  mortgage  was  filed. 
It  may  be  that  the  language  of  the  opinion  was  susceptible 
of  the  construction  that  the  statement  in  the  mortgage  that 
the  property  was  on  a  certain  section,  in  a  particular  town- 
ship and  range,  was  insufficient  as  to  attaching  creditors 
until  the  mortgage  had  been  filed.  But  this  is  not  our  view. 
Whenever  a  description  is  challenged  as  insufficient,  we  are  to 
inquire  whether  the  creditor,  after  inspecting  the  instrument, 
and  aided  by  the  inquiries  it  ***  suggested,  could  have 
ascertained  what  property  was  intended  to  be  mortgaged. 
Apply  that  rule  to  this  case.  The  property  was  attached  on 
a  piece  of  real  estate  answering  to  the  description  contained 
in  the  mortgage  of  the  land  on  which  the  mortgaged  prop- 
erty was  situated.  Property  the  same  as  that  described  in 
the  mortgage  is  found  there.  It  is  owned  by  the  mortgagor. 
The  creditor  is  aware  of  his  ownership.  It  is  seized  by  him 
as  the  mortgagor's  property.  Would  a  sane  person  entertain 
a  doubt  whether  the  mortgage  was  intended  to  cover  the 
property  seized?  It  will  not  do  to  assert  that  the  creditor 
could  not  know  of  the  contents  of  the  mortgage  until  it  had 
been  filed.  Not  being  within  the  protection  of  the  law,  he  is 
bound  to  know  of  the  mortgage  and  its  contents  without  fil- 
ing. If  a  creditor  or  mortgagee  may  insist  that  a  description 
in  an  unfiled  mortgage  is  not  good  merely  because  he  did  not 
know  of  the  mortgage,  he  can  always  defeat  an  unfiled  mort- 
gage containing  the  most  minute  and  perfect  description  of 
the  property,  although  he  does  not  fall  within  the  scope  of 
the  statute  which  annuls  the  instrument  as  to  certain  classes 
of  persons  unless  filed.  The  description,  if  good  as  to  third 
persons  when  the  mortgage  is  filed,  is  equally  good  as  to 
them  although  the  instrument  is  not  filed.  Whether  such 
third  persons  are  protected  under  the  statute  as  against  such 
unfiled  mortgage  is  an  entirely  distinct  and  different  ques- 
tion. 

The  petition  for  rehearing  is  denied. 

Wallin,  J.,  having  been  of  counsel,  took  no  part  in  th« 
above  decision. 
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Chattrl  Mortgages — SomciKNCT  of  Description. — The  description  of 
property  in  a  chattel  mortgage  is  sufficient,  aa  a  general  rule,  when  it  will 
enable  a  third  party,  aided  by  inquiries  which  the  mortgage  itself  suggests, 
to  identify  the  property:  Buck  v.  Davenport  Sao.  Bank,  29  Neb.  407;  26 
Am.  St.  Rep.  392,  aud  note.  TItis  subject  is  fully  treated  in  the  extended 
note  to  Barrett  v.  Finch,  14  Am.  St.  Rep.  239-247. 

Attachment — Levy  of  ox  Mortoaged  Chattels. — A  levy  of  attach- 
ment on  mortgaged  chattels  is  not  void,  although  the  amount  of  the  debt 
secured  by  the  mortgage  is  not  paid  or  tendered  as  required  by  statute  in  a 
case  where  an  attaching  creditor  attacks  the  validity  of  the  mortgage:  Hib' 
bard  v.  Zenor,  75  Iowa,  471;  9  Am.  St  Rep.  497. 

Chattel  Mortgages— Effect  of  Knowledge  of  to  Dispense  with 
Necessity  for  Registration. — Actual  notice  of  tlie  existence  of  a  chattel 
mortgage  dispenses  with  constructive  notice  by  recordation  thereof:  Notes  to 
Brown  v.  James  H.  Campbell  Co.,  21  Am.  St.  Rep.  282,  and  Allen  ▼.  Mc' 
Calla,  9()  Am.  Dec  64. 


Fahby  V.  Esterley  Machine  Company. 

[3  MosTH  Dakota,  220.] 

Rk8  Judicata. — When  the  Record  does  mot  Sbttli  the  Qobstioii 
oral  evidence  is  admissible  to  show  what  was  in  fact  decided. 

Res  Judicata — Pleading. — If  an  answer  seeking  to  interpose  the  plea  of 
res  judicata  leaves  in  doubt  what  was  decided  in  the  former  action  the 
plea  is  not  sufficient. 

Res  Judicata. — If  a  Judgment  may  have  been  Based  upon  Either  of 
Two  OR  More  Issues  presented  in  the  pleadings  it  is  not  concluiiive 
upon  either  unless  evidence  is  received  to  show  which  issue  was  in  fact 
determined  as  the  ground  of  the  former  adjudication.  Uncertainty  as 
to  what  was  in  fact  decided  ii  fatal  to  the  use  of  a  judgment  aa  aa 
estoppeL 

JUDGMENT— ElSTOPPEL. — WhERE     IN    AN     ACTION     BY    THE    HoLDER    OF    A 

Negotiable  Note  the  defendant  pleads  that  it  wais  given  upon  a  pur- 
chase  of  certain  property  by  him,  and  that  he  has  rescinded  the  con- 
tract of  purchase  because  of  a  breach  of  warranty,  and  judgment  is 
entered  in  favor  of  the  plaintiff,  such  judgment  is  not  conclusive  agaiust 
the  defendant  in  another  action  that  there  was  no  breach  of  warranty, 
because  though  the  breach  had  been  proved  in  a  former  action,  still  the 
judgment  might  have  been  in  favor  of  the  plaintiff  on  the  ground  that 
he  was  an  indorsee  of  the  note  before  maturity  in  good  faith,  and  there- 
fore  could  not  be  prejudiced  by  defenses  existing  against  the  original 
payee. 
Bale,  Rescission  for.  Breach  of  Warranty.— Where,  on  the  sale  of  per- 
sonalty, a  warranty  is  given  and  the  purchaser  is  required  to  give  notice 
both  to  the  vendor  and  his  agent  of  alleged  defects  in  the  property,  the 
vendee  cannot  recover  for  a  breach  of  warranty  where,  though  he  gave 
notice  to  the  agent,  he  did  not  to  the  vendor  as  stipulated  for.  Waivei 
of  this  notice  on  the  part  of  the  principal  cannot  be  presumed  front 
the  act  of  such  agent,  nor  from  that  of  any  employee  who  is  not  shown 
to  have  bad  special  authority  from  the  vendor  to  make  such  waiver. 
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Damaoss  mat  bk  Recovered  fob  a  Breach  of  Warrantt  of  Pbrsokau 
Propertt  sold  to  the  plaintiff  and  for  which  he  gave  a  negotiable  prom* 
Usory  note,  though  it  remains  unpaid,  but  the  judgment  should  giv» 
the  defendant  the  privilege  of  returning  such  note  within  a  designated 
time,  if  he  can,  althougli  he  has  negotiated  it  to  a  bona  Jidt  purchaser. 

McCumber  &  Bogart,  for  the  appellant. 

W.  E.  Purcell  and  L.  B,  Everdell,  for  the  respondent. 

••*  Corliss,  J.  The  basis  of  this  action  is  the  rescission 
of  a  contract  for  the  sale  and  purchase  of  a  twine-binding 
harvester.  The  plaintifif  purchased  the  property  of  the  de- 
fendant for  one  hundred  and  ten  dollars,  giving  his  negotiable 
promissory  note  therefor.  Upon  the  sale  a  written  warranty 
was  given  to  plaintiff  by  defendant.  PlaintiflF,  claiming  that 
the  harvester  was  n»t  as  warranted,  returned  the  machine, 
and  brought  suit  to  recover  the  purchase  price,  alleging  the 
defendant  had  negotiated  the  note  before  maturity  thereof. 
One  of  the  defenses  set  forth  in  the  answer  was  estoppel  by 
record.  This  defense  was  struck  out  on  motion  at  the  trial. 
We  are  thus  compelled  to  determine  its  sufficiency.  It  set 
up,  in  substance,  that  the  note  was  transferred  to  the  First 
National  Bank  of  Whitewater,  Wisconsin,  and  that  suit  was 
brought  upon  it  by  the  bank  before  a  justice  of  the  peace, 
and  that  in  that  suit  the  defendant  therein,  and  the  plaintiff 
in  the  case  at  bar,  relied  as  a  defense  upon  the  same  breach 
of  warranty,  followed  by  the  same  rescission  of  the  contract 
of  purchase,  which  constitutes  the  groundwork  of  his  cause 
of  action  in  this  case.  Judgment  was  ***  rendered  in  that 
action  against  the  defendant  therein  (the  plaintiff  in  thi& 
case)  for  the  full  amount  of  the  note.  The  defendant  in  the 
present  action  was  not  a  party  to  that  suit;  but  waiving  this 
point,  whatever  force  it  may  have,  we  are  clear  that  the  trial 
court  did  not  err  in  holding  the  defense  insufficient.  The 
record  of  the  case  before  the  justice  of  the  peace  is  set  forth 
in  the  answer.  It  appears  from  that  record  that  the  plaintiff 
therein  alleged  that  it  purchased  the  note,  and  that  the  same 
was  indorsed  to  it  by  the  payee  before  maturity  for  a  valu- 
able consideration  and  in  good  faith.  This  averment  was 
denied.  But  we  are  unable  to  say  that  the  court  did  not  find 
this  fact  in  favor  of  the  plaintiff.  Such  a  finding  would,  of 
course,  preclude  all  inquiry  into  the  questions  of  the  breach 
of  warranty  and  rescission.  Even  though  the  justice  had 
been" convinced  of  the  truth  of  the  defense  in  this  regard,  he 
must  have  given  judgment  for  plaintiff  because  of  his  being 
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a  bona  fide  purchaser  before  maturity.  It  thus  appears  upon 
the  face  of  the  answer  in  the  case  at  bar  that  the  former 
judgment  may  have  rested  on  either  of  these  points — that 
there  was  no  breach  of  warranty  and  rescission,  or  that  the 
defendant  therein,  could  not,  despite  such  breach  of  war- 
ranty and  rescission,  sustain  his  defense,  because  the  plain- 
tiflf  therein  was  a  good-faith  purchaser  and  indorsee  of  the 
note  before  maturity.  The  defendant  in  the  case  at  bar 
sliould  have  shown,  by  additional  allegations  in  his  answer, 
that  the  issue  as  to  the  breach  of  the  warranty  and  rescission 
■was  in  fact  found  against  the  defendant  in  that  case,  the 
plaintiff  herein.  When  the  record  does  not  settle  the  ques- 
tion oral  evidence  is  admissible  to  show  what  was  in  fact 
decided;  but  the  answer  must  clearly  show  the  ultimate  fact, 
as  to  what  was  decided.  If  that  fact  is  left  in  doubt  by  the 
answer  the  defense  fails.  The  case  we  have  to  decide  falls 
within  that  class  of  cases  where  a  judgment  on  one  cause  of 
action  is  sought  to  be  used  as  conclusive  in  a  suit  on  another 
cause  of  action.  In  such  cases  the  judgment  is  final  only  as 
to  the  matters  which  were  in  fact  determined  in  the  former  case 
and  adjudicated  by  the  judgment:  Foye  v.  Patch,  132  Mass. 
105,  and  cases  cited;  Stone  v.  St.  Louis  Stamping  Co.,  155  Mass. 
267;  *»»  Cromwell  v.  County  of  Sac,  94  U.  S.  351;  Nesbit  v. 
Riverside  Independent  Diet.,  144  U.  S.  610;  Bell  v.  Merrifield, 
109  N.  Y.  202;  4  Am.  St.  Rep.  436.  The  least  uncertainty  as 
to  what  was  in  fact  determined  in  the  suit  before  the  justice  of 
the  peace  is  fatal  to  the  use  of  the  judgment  as  an  estoppel 
on  tlie  question  of  breach  of  warranty  and  rescission.  This 
uncertainty  created  by  the  record  of  the  proceedings  before 
the  justice  is  not  in  any  manner  cleared  up  by  allegations  in 
the  answer  that  the  question  was  in  fact  determined  by  the 
justice  against  the  defendant  therein,  the  plaintiff  in  the  case 
at  bar.  **  According  to  Coke  an  estoppel  must  be  certain  to 
every  intent;  and,  if  upon  the  face  of  a  record  any  thing  is 
left  to  conjecture  as  to  what  was  necessarily  involved  and  de- 
cided, there  is  no  estoppel  in  it  when  pleaded,  and  nothing 
conclusive  in  it  when  offered  as  evidence.  It  is  undoubtedly 
settled  law  that  a  judgment  of  a  court  of  competent  jurisdic- 
tion, upon  a  question  directly  involved  in  one  suit,  is  conclu- 
sive as  to  that  question  in  another  suit  between  the  same 
parties.  But  to  this  operation  of  the  judgment  it  must  ap- 
pear, either  upon  the  face  of  the  record  or  be  shown  by  ex- 
trinsic evidence,  that  the  precise  question  was  raised   and 
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determined  in  the  former  suit.  If  there  be  any  uncertainty 
upon  this  head  on  this  record — as,  for  example,  if  it  appear 
that  several  distinct  matters  may  have  been  litigated,  upon 
one  or  more  of  which  the  judgment  may  have  passed  without 
indicating  which  of  them  was  thus  litigated,  and  upon  which 
the  judgment  was  rendered — the  whole  subject  matter  of  the 
action  will  be  at  large,  and  open  to  a  new  contention,  unless 
this  uncertainty  be  removed  by  extrinsic  evidence  showing 
the  precise  point  involved  and  determined  ":  Russell  v.  PlacCy 
94  U.  S.  606.  To  same  effect  are  Bell  v.  Merrifield,  109 
N.  Y.  202;  4  Am.  St.  Rep.  436;  Slowell  v.  Chamberlain,  60 
N.  Y.  272;  Stone  v.  St.  Louis  Stamping  Co.,  155  Mass.  267; 
Cook  V.  Burnley,  45  Tex.  97;  McDowell  v.  Langdon,  3  Gray,. 
513;  Downer  v.  Shaw,  22  N.  H.  277;  Chrisman  v.  Harman,  29 
Gratt.  494;  26  Am.  Rep.  387;  Lea  v.  Lea,  99  Mass.  493;  96- 
Am.  Dec.  772.  If  every  thing  alleged  in  this  part  of  the 
answer  had  been  established  on  the  trial  it  would  have  beer> 
impossible  to  **"*  determine  what  was  in  fact  settled  by  the 
judgment  given  by  the  justice  of  the  peace;  whether  the  de- 
fendant was  liable  because  there  was  not  a  breach  of  war- 
ranty and  rescission,  or  because,  notwithstanding  such  breach 
and  rescission,  the  defense  must  fail  as  against  the  plaintiff 
found  by  the  court  to  be  a  bona  fide  purchaser  of  negotiable 
paper  before  maturity.  To  recover  it  was  incumbent  on 
plaintiff  to  show  that  he  had  performed  all  the  conditions 
precedent  of  the  warranty  to  be  performed  on  his  part.  This 
he  did  not  do.  Mere  breach  of  the  warranty  did  not  entitle 
him  to  rely  upon  its  promises.  He  must  have  taken  action 
to  hold  the  defendant  to  its  warranty  after  a  breach.  It  is 
only  upon  giving  written  notice  to  the  agent  from  whom  he 
received  the  machine,  and  also  to  the  Esterley  Harvester 
Machine  Company  at  Whitewater,  Wisconsin,  that  he  is  al- 
lowed to  avail  himself  of  the  warranty.  Failure  to  give  such 
notice,  it  is  provided,  is  conclusive  against  the  purchaser's 
right  to  rely  on  the  warranty.  The  same  even-handed  justice 
which  requires  the  defendant  to  keep  its  promise  demands  of 
the  plaintiff  that  he  perform  his  part  of  the  agreement. 
Neither  will  it  do  to  assert  that  notice  to  the  company  in  ad- 
dition to  notice  to  the  agent  from  whom  the  machine  was 
received  was  of  no  value  to  the  company.  The  plaintiff  has 
foreclosed  all  inquiry  into  that  question  by  agreeing  to  give 
such  notice.  Nor  is  it  difficult  to  conceive  of  good  reasons 
for  requiring  this  additional  notice.     Agents  in  their  zeal  to 
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€stabli8h  a  reputation  for  making  Bales,  and  in  their  natural 
desire  to  earn  commiissions,  may  often  be  inclined  to  go  to 
greater  lengths  in  their  endeavor  to  sustain  a  sale  than  the 
«ound  business  judgment  of  the  company  would  approve.  It 
is  necessary  that  the  company  should  have  direct  notice  of 
the  purchaser's  claim  that  the  machine  is  unsatisfactory  that 
the  company  may  act  itself  in  determining  what  shall  be 
done  in  such  an  exigency.  If  notice  is  to  be  given  only  to  the 
agent,  there  is  no  certainty  that  the  company  will  ever  in  fact 
know  of  the  trouble  in  time  to  act  prudently.  It  may  often 
learn  of  it  too  late  to  save  itself  from  heavy  loss,  and  many  find 
its  right  seriously  embarrassed  by  the  actions  and  agreements 
'**  of  a  subordinate  agent  directly  interested  in  supporting 
the  sale.  Other  sound  business  reasons  will  readily  suggest 
themselves  to  the  mind  for  insisting  upon  such  notice  as  will 
insure  actual  knowledge  of  the  trouble  at  the  headquarters  of 
the  company.  In  this  case  notice  was  given  to  the  agent, 
but  DO  notice,  either  written  or  oral,  was  ever  given  to  the 
•company  as  required  by  tlie  warranty.  Was  the  giving  of 
«uch  notice  waived  by  the  conduct  of  any  of  defendant's 
agents?  We  think  not.  We  find  no  evidence  showing  any 
action  taken  by  any  agent  of  the  defendant  having  authority 
to  act  for  it  in  the  matter  of  receiving  such  notice.  Cer- 
tainly, notice  to  the  agent  from  whom  the  machine  was  re- 
ceived was  not  notice  to  the  company.  To  hold  otherwise 
would  render  meaningless  tliat  clause  which  provides  for 
notice  to  the  company  in  addition  to  notice  to  such  agent. 
All  the  evidence  of  a  waiver  of  such  notice  is  that  which  re- 
lates to  the  conduct  and  words  of  certain  experts  employed 
by  defendant,  but  not  sent  specially  to  fix  plaintiff's  machine, 
but  placeil  under  the  control  of  the  agent  by  whom  it  was 
sold  to  keep  the  machines  sold  by  the  company  in  repair. 
These  facts  do  not  show  any  authority  in  these  experts  to 
substitute  their  judgment  for  that  of  the  company  in  decid- 
ing the  business  proposition  what  should  be  done  when 
complaint  should  be  made  that  a  particular  machine  was 
not,  when  sold,  in  tlie  condition  warranted.  They  were  to 
fix  such  machines  as  the  company  should  conclude  to  fix, 
but  there  was  nothing  in  the  nature  of  their  employment 
which  gave  them  authority  to  substitute  their  judgment  for 
that  of  the  company  in  determining  what  should  be  done  in 
any  particular  case  in  which  the  claim  of  breach  of  warranty 
should  be  made.     It  is  absurd  to  suppose  that,  while  notice 
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to  the  agent  was  not  to  be  sufficient,  the  company  intended 
that  these  experts,  exercising  special  powers,  under  the  agent 
himself,  and  acting  under  his  direction  and  control,  were  to 
be  given  complete  authority  to  do  away  in  any  case  with  this 
explicit  requirement  that  written  notice  should  be  sent  to  the 
lionie  ofiice — a  requirement  so  important  to  enable  them  to 
protect  **®  their  rights.  Is  there  greater  certainty  that  an 
expert,  acting  entirely  under  the  direction  of  the  agent,  will 
bother  himself  to  notify  the  company  of  difficulties  of  which 
his  immediate  superior  has  notice,  and  which  he  is  setting 
about  to  renjedy?  The  waiver  of  notice  must  come  from 
some  agent  having  power  to  waive  it.  The  warranty  ex- 
pressly provides  that  "  no  agent  or  expert  has  any  authority 
to  add  to  or  abide  or  change  it  in  any  manner."  The  power 
to  waive  notice  was  not  in  fact  vested  in  these  experts,  or  any 
one  of  them;  there  was  nothing  in  the  nature  of  their  em- 
ployment, or  the  kind  of  work  they  were  performing,  to  jus- 
tify the  belief  that  they  were  authorized  to  decide  for  the 
company  all  matters  it  would  be  called  upon  to  decide  when 
apprised  of  a  claim  of  breach  of  warranty;  and,  therefore, 
they  had  no  power  to  do  away  with  the  necessity  of  notice. 
The  purchaser  was  distinctly  informed  that  they  had  no  such 
power,  and  in  the  same  connection  he  agreed  to  give  notice 
to  the  company  itself — an  act  simple  in  its  nature,  and  easy 
of  performance.  Business  faith  required  him  to  send  such 
notice,  whatever  the  agent  or  other  persons  might  say,  for 
the  very  nature  of  the  requirement  informed  him  that  the 
company  desired  and  insisted  upon  such  a  notice,  that  there 
would  be  no  uncertainty  of  its  receipt  at  the  center  of  power 
and  responsibility — to  guard  against  the  concealment  of 
facts  by  local  agents  who  migiit  be  tempted  to  withhold  full 
information.  The  case  is  so  plain  that  we  do  not  feel  the 
need  of  authority.  But  we  find  adjudications  in  harmony 
with  our  views:  Furneaux  v.  Esierly,  36  Kan.  539,  and  cases 
cited;  Nichols  v.  Knowles,  31  Minn.  489. 

It  is  urged  that  the  court  erred  in  striking  out  what  is 
designated  as  the  equitable  defense  in  the  action.  On  the 
theory  that  plaintiff  might  be  able  to  show,  on  a  new  trial, 
a  waiver  of  the  condition  requiring  notice  to  be  sent  to  the 
home  office,  we  will  refer  to  this  point.  The  true  theory  of 
this  action  is  that  the  consideration  for  the  one  hundred  and 
ten  dollar  note  failed  because  of  a  breach  of  the  warranty,  fol- 
lowed by  the  performance  by  the  plaintiff  of  all  the  conditions 
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of  the  warranty,  and  by  a  complete  rescission,  and  that  it  then 
**'"  become  the  duty  of  the  defendant  to  return  the  note.  The 
authorities  seem  to  sustain  the  doctrine  that  on  demand  for 
a  note,  under  such  circumstances,  the  cause  of  action  arises, 
and  that  the  maker  may  recover  the  full  face  value  thereof, 
although  he  has  not  paid  it  or  been  held  liable  upon  it: 
Thayer  v.  Manley,  73  N.  Y.  305;  Comstock  v.  Hier,  73  N.  Y.  269; 
29  Am.  Rep.  142;  Farnham  v.  Benedict,l07  N.  Y.  159;  Decker 
V.  Mnihexos,  12  N.  Y.  31 3.  Where  the  note  has  been  negotiated 
before  maturity  for  value,  as  in  this  case,  there  would  seem  to 
be  no  doubt  as  to  the  soundness  of  the  doctrine;  and  when  the 
note  is  still  in  the  hands  of  the  original  party,  the  defendant, 
but  is  not  due  when  the  action  is  brought,  the  rule  ought  to  be 
and  is  the  same:  Thayer  v.  Manley^  73  N.  Y.  305.  Neither 
does  the  fact  that  the  maker  might  restrain  the  negotiation 
of  such  a  note,  and  compel  its  surrender  in  an  equitable  ac- 
tion, affect  his  right  to  maintain  an  action  at  law  for  dam- 
ages: Thayer  v.  Manley^  73  N.  Y.  305.  But  the  judgment 
ought  not  to  be  absolute  if  the  defendant  requests  tlie  privi- 
lege of  restoring  the  note,  and  saving  plaintiff  from  all  possi- 
bility of  loss  on  account  thereof.  The  plaintiff  has  paid 
nothing.  His  right  to  damages  depends  upon  the  danger  of 
being  compelled  to  pay  the  note.  When  that  danger  is  re- 
moved it  would  be  a  perversion  of  justice  to  allow  him  still 
to  recover  judgment  for  a  damage  he  has  not  suffered,  and 
cannot  possibly  suffer  in  the  future.  If  the  judgment  is  to 
stand  absolute,  then  the  note  becomes  valid,  and  another  ac- 
tion is  necessary  to  settle  rights  which  ought  to  be  adjusted 
in  one  suit.  Under  our  system  the  defendant  may  urge  as 
defenses  matters  in  legal  actions,  which  under  the  old  system 
he  must  by  appropriate  equitable  actions  have  relied  on  as 
the  basis  of  equitable  relief.  The  policy  of  the  law  is  to  set- 
tle all  the  controversy  in  a  single  suit.  If  the  maker  is  in- 
solvent the  defendant  is  powerless  to  compel  him  to  disgorge 
what  he  has  received  without  any  substantial  right  thereto. 
The  defendant,  however,  has  assumed  that  the  fact  of  non- 
payment of  the  note,  when  coupled  with  the  insolvency  of 
the  maker,  would  constitute  an  absolute  defense.  In  this 
we  think  he  is  in  error.  His  right  is  to  have  the  ***  judg- 
ment contain  a  provision  which  will  enable  him,  by  a  return 
of  the  note  within  a  certain  time,  and  the  payment  of  the 
costs,  and  the  satisfaction  of  the  judgment  obtained  on  the 
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note  by  the  First  National  Bank  of  Whitewater,  to  have 
the  judgment  in  this  case  satiflfied,  should  such  a  judgment 
on  a  new  trial  be  rendered  against  defendant:  Thayer  v. 
Manley,  73  N.  Y.  305. 

For  the  error  of  the  court  in  refusing  to  take  the  case  from 
the  jury,  on  the  ground  that  plaintiflf  had  failed  to  comply 
with  the  condition  of  the  warranty  requiring  written  notice 
of  the  defect  to  be  given  to  the  company  at  their  office  in 
Whitewater,  Wisconsin,  the  order  denying  motion  for  a  new 
trial  is  reversed,  and  a  new  trial  is  ordered. 

All  concur. 

ON    REHEARING. 

We  have  carefully  considered  the  petition  for  rehearing, 
but  are  unable  to  agree  to  the  view  therein  stated,  and  which 
appears  to  have  been  the  view  of  the  learned  trial  judge.  The 
contention  in  the  petition  is,  that  sending  out  these  experts 
was  a  waiver  of  the  provision  requiring  notice  to  the  com- 
pany at  the  home  office;  or  that  a  reasonable  man  would  be 
justified  in  construing  it  as  a  waiver.  They  were  sent  out  to 
remedy  such  defects  as  the  company  should  decide  to  rem- 
edy, and  not  to  make  that  decision  for  the  company  in  any 
particular  case.  It  was  convenient  and  even  necessary  to 
have  them  so  near  their  field  of  labor  that  they  could  read- 
ily do  the  work  which  the  company  might  decide  to  do.  But 
so  placing  them  that  they  would  be  reasonably  close  to  what- 
ever work  they  might  be  called  upon  to  perform  was  no  evi- 
dence of  a  purpose  to  do  away  with  the  provision  requiring 
notice  at  headquarters.  Nor  could  it  be  construed  by  any 
reasonable  man  as  a  waiver  of  such  notice.  They  were  not 
sent  out  as  business  managers  to  decide  whether  in  a  given 
case  an  alleged  defect  should  be  remedied,  whether  the 
company  in  case  of  breach  of  warranty  would  furnish  an- 
other machine,  as  it  might  under  the  contract,  or  remedy  the 
defects  in  the  one  sold;  they  ***  were  sent  out  as  mere  ex- 
perts in  the  performance  of  the  kind  of  work  involved  in 
making  a  defective  machine  a  good  one. 

On  what  principle,  then,  can  it  be  said  that  the  company 
intended  to  waive  this  provision  touching  notice,  and,  in 
effect,  intrust  these  important  business  questions  to  the  de- 
cision of  those  who  were  not  employed  or  sent  out  for  that 
purpose. 

The  petition  for  a  rehearing  is  denied. 
Am.  bT.  Kir^  Vol.  XIAV.  —88 
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Of  the  Proof  of  Bes  Judicata. 

By  the  Record. — That  a  judgment  is  conclusive  as  between  the  parties  and 
their  privies  in  person  or  in  estate  as  to  all  the  matters  necessarily  determined 
by  it  ii  a  rule  so  well  known  that  no  authorities  need  be  cited  to  establish 
it  or  to  illustrate  its  general  application.  It  is  equally  well  settled  that  the 
record  of  a  judgment  is,  as  between  the  parties,  of  uncontrollable  verity, 
and  therefore  that  when  such  record  shows  that  a  matter  has  been  deter« 
mined  in  or  by  a  judgment,  there  can  be  no  other  or  further  evidence  upon 
the  subject.  As  to  an  issue  so  shown  to  have  been  determined  "  all  ques- 
tion of  fact  is  excluded  and  the  court  must,  as  a  matter  of  law,  declare  such 
determination  to  exist  and  to  be  conclusive":  Freeman  on  Judgments,  sec. 
275. 

By  Extrintie  Evidence. — There  are,  however,  many  instances,  in  which 
from  a  mere  inspection  of  a  judgment  record  it  does  not  appear  with  cer- 
tainty what  was  the  issue  presented  and  determined.  Hence  the  necessity 
of  ascertainino;  whether  such  judgment  can,  under  any  circumstances,  be 
made  operative  as  an  estoppel,  and,  if  so,  by  what  means  and  on  whom  the 
burden  rests. 

In  the  first  place  it  is  clear  that  the  impossibility  of  determining  from  a 
mere  inspection  of  a  record  whether  or  not  an  issue  was  decided  is  not  con- 
elusive  of  the  question.  The  record  cannot  be  contradicted  by  proving  a 
determination  of  some  question  clearly  not  within  the  issues  made  by  the 
pleadings.  On  the  other  hand,  as  to  every  matter  which  might  legitimately 
have  been  litigated  and  decided  under  the  pleadings,  it  is  competent  for  the 
parties  to  offer  and  the  court  to  receive  extrinsic  evidence,  either  oral  or 
written,  for  the  purpose  of  e^tablijliing  the  ground  of  the  former  decision, 
and  thus  giving  it  effect  as  res  judicata:  Freeman  on  Judgments,  sees.  272, 
273;  Gardner  v.  Buckhee,  3  Cow.  120;  15  Am.  Dec.  256;  Eastman  v.  Cooper, 
15  Pick.  276;  26  Am.  Dec.  600;  Wright  v.  Oriffey,  147  111.  496;  37  Am.  St. 
Rep.  228;  Packet  Co.  v.  Sickles,  5  Wall.  580;  Washington  etc.  Co.  v.  Sickles^ 
24  How.  333;  Dunckel  v.  Wiles,  11  N.  Y.  420;  Crum  v.  Boss,  48  Iowa,  433; 
White  V.  Chase,  128  Ma^s.  158;  Davu  v.  Brown,  94  U.  S.  423. 

"The  rule  is,  that  judgments  are  final  and  conclusive  between  the  parties, 
when  rendered  on  a  verdict  on  the  merits,  not  only  as  to  the  facts  actually 
litigated  and  decided,  but  that  they  are  equally  as  conclusive  upon  all  faots 
which  were  necessarily  involved  in  the  issue:  Cummings  v.  McOehee,  9  Fort. 
349;  Qreenleaf  on  Evidence,  sees.  5'22,  528;  Cowen  and  Hill's  Notes  to 
Phillippa  on  Evidence,  830;  and  although  the  particular  matteris  not  neces- 
•arily  involved  in  the  issue,  yet,  if  the  issue  is  broad  enough  to  cover  it,  and 
it  actually  arose  and  was  determined,  it  may  then  be  connected  with  the 
record  by  evidence  aliunde:  Robinson  v.  Windham,  9  Port.  397;  Davidson  v. 
Shipinan,  6  Ala.  27;  Wood  v.  Jackson,  8  Wend.  9;  22  Am.  Dec.  603;  Cowen 
and  Hill's  Notes  to  Phillipps  on  Evidence,  2d  ed.,  847,  848.  If  it  were  other- 
wise,  a  judgment  upon  the  same  matter,  and  between  the  same  parties, 
could  never  be  conclusive  in  any  case  where,  from  the  generality  of  the 
pleadings,  the  particular  facta  tried  and  determined  did  not  appear  upon  the 
face  of  the  record  itself ":  Chamberlain  v.  Oaillard,  26  Ala.  504. 

The  Matter  Decided  must  be  shown  to  have  been  Material — A  former  judg- 
ment  is  not  conclusive  upon  grounds  considered  by  the  court  or  jury  and 
upon  which  a  determination  or  decision  was  made,  unless  snch  decision 
was  necessary  to  support  the  judgment,  except,  indeed,  where  it  Im 
upon  one  of  several  issues,  each  of  which  may  probably  be  regarded  as 
material,  though  a  finding  upon  one  alone  of  them  might  have  been  suffi< 
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eient  to  sustain  the  judgment  rendered.  If  it  appears  from  the  opinion, 
decision,  or  finding  of  the  coart,  or  the  verdict  of  the  jury,  that  certain 
facts  were  found  in  a  particular  way,  this  cannot  be  conclusive  upon  their 
ezisteuce  or  nonexistence  in  any  subsequent  controversy,  unless  the  finding 
upon  them  was  material.  In  other  words,  if  their  consideration  was  irrele- 
vant in  the  first  action,  the  opinion  of  the  court  or  jury  respecting  them 
cannot  be  relevant  in  a  subsequent  controversy:  Hardin  v.  Clark,  32  S.  C. 
480;  Eaton  v.  Harth,  45  111.  App.  355.  Therefore,  though  evidence  is  intro- 
duced showing  that  a  matter  was  decided  in  a  former  action  or  proceeding, 
thi^  is  not  alone  sufficient.  It  must  further  appear  either  by  the  record  in  the 
first  action,  or  by  evidence  consistent  with  it,  that  the  decision  there  made  as 
to  the  point  in  question  in  the  second  action  was  materiaL 

Burden  of  Proof. — It  has  sometimes  been  said  that  estoppels  are  odious, 
and  that  this  denouncement  is  applicable  to  those  estoppels  resting  upon 
judgments.  It  would  probably  not  be  received  as  wholly  true  at  the  present 
time,  but  as  an  estoppel  is  relied  upon  to  prevent  a  party  from  ofifering  evi- 
dence to  establish  the  existence  of  what  he  claims  to  be  true,  testimony  in 
support  of  the  alleged  truth  will  not  be  excluded  because  of  a  prior  decision 
respecting  it,  unless  it  clearly  appears  that  such  decision  has  been  made. 
While  decisions  of  the  courts  in  respect  to  this  subject,  as  well  as  to  many 
others,  are  not  entirely  consistent,  at  least,  in  their  application  of  the  rule, 
yet  there  can  be  no  doubt  that  the  weight  of  authority  is,  in  effect,  that  he 
who  relies  upon  the  existence  of  a  judgment  estoppel  must  assume  the  bur- 
den of  proof  and  satisfy  the  trial  tribunal  or  the  jury  that  the  matter  has 
already  been  decided  in  the  manner  in  which  he  claims:  Bell  t.  Meri-ijield, 
109  N.  Y.  ':02;  4  Am.  St.  Rep.  436;  Haines  v.  Flinn,  26  Neb.  380;  18  Am. 
St.  Rep.  785;  Burlen  v.  Shannon,  14  Gray,  433;  99  Mass.  200;  96  Am.  Dec. 
733;  Sawyer  v.  Woodbury,  7  Gray,  499;  66  Am.  Dec,  518;  Chrisman  v.  Har- 
mon, 29  Gratt.  494;  26  Am.  Rep.  387;  Kleinachmidt  v.  Binzel,  14  Mont.  31; 
43  Am.  St.  Rep.  604;  Lewis  v.  Ocean  etc.  Co.,  125  N.  Y.  341.  Where  the 
fact  of  sucli  decision  is  not  apparent  from  an  inspection  of  the  record,  and 
must  therefore  be  established  by  extrinsic  evidence,  he  must  assume  the 
burden  of  proving  to  the  satisfaction  of  the  court  or  jury  every  fact  essen- 
tial to  his  claim:  Pruitt  v.  Holly,  73  Ala.  369;  Hanchey  v.  Coskrey,  81  Ala. 
149;  Morgan  v.  Biar,  58  N.  H.  470;  Cumminga  v.  CoUjrove,  25  Pa  St.  150; 
Doty  V.  Brown,  4  N.  Y.  71;  53  Am.  Dec.  350;  Smalley  v.  Edey,  19  111.  207. 

Evidence  must  Remove  All  Uncertainty. — If  it  be  true,  as  already  stated, 
that  a  claimant  of  the  existence  of  a  judgment  estoppel  must  assume  the 
burden  of  proof  and  satisfy  the  court  or  jury  that  the  matter  is  ret  judicata, 
then  necessarily  all  doubts  must  be  resolved  against  him,  and,  if  after  hear- 
ing all  his  evidence,  it  still  cannot  be  ascertained  with  certainty  what  was 
determined  in  the  former  litigation,  the  existence  of  the  judgment  estoppel 
must  be  denied.  Where  the  former  judgment  is  in  favor  of  the  plaintiff 
there  is  generally  less  room  for  controversy  respecting  what  was  decided. 
Numerous  defenses  may  be  pleaded  by  the  defendant,  any  of  which,  if  estab- 
lished, must  lead  to  a  decision  in  his  favor.  When  this  is  the  case  the 
judgment  for  the  plaintiff  necessarily  affirms  that  none  of  such  defenses 
exist,  and  is  therefore  conclusive  against  the  existence  of  each  and  of  all  of 
tliem  in  any  subsequent  controversy  between  the  same  parties.  Further- 
more, as  the  defendant  is  not  at  liberty  to  withhold  his  defenses,  and  thus 
make  them  the  subject  of  further  controversy,  a  judgment  in  favor  of  the 
plaintiff  is  conclusive,  not  only  of  the  defenses  actually  interposed,  but  also 
against  all  defenses  which  might  have  been  interposed  in  th«  action,  and 
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affirms  the  existence  of  all  facts  pleaded  by  the  plaintifiT  and  essential  to 
■apportthe  judgment  rendered  in  his  favor:  4^0  Min.  Co.  v.  Bullion  Miiu  Co., 
8  Saw.  634;  Haioa  v.  Contra  Costa  W.  Co.,  6  Saw.  287;  Sheldon  v.  Edtoarda, 
85  N.  Y.  286;  Oraham  v.  Culver,  3  Wyo.  639;  31  Am.  St.  Rep.  105;  Lawson  r. 
Conaway,  37  W.  Va.  159;  38  Am.  St.  Rep.  17.  Ou  the  other  hand,  if  sev- 
eral  defenses  are  asserted,  any  of  which  is  sufficient  to  entitle  the  defend- 
ant to  judgment,  a  decision  in  his  favor  may  be  based  upon  proof,  either  of 
all  or  of  some  only  of  such  defenses,  and,  in  the  absence  of  evidence  tend- 
iug  to  prove  whether  it  was  based  upon  all  or  some  only  of  such  defenses, 
there  are  no  means  of  knowing  what  has  been  decided  as  the  basis  of  the 
judgment,  and  the  courts  before  which  it  is  sought  to  be  employed  as  an  es* 
toppel  must  be  driven  to  one  of  two  lines  of  decision,  to  wit.,  they  must 
either  presume  that  all  of  the  issues  wort  decided  in  favor  of  the  prevail, 
ing  litigant,  or  decline  to  treat  either  as  re»  judicata  until  evidence  is  offered 
satisfactorily  establishing  which  of  the  issues  was  resolved  in  favor  of  the 
defendant,  and  constitutes  the  basis  of  the  judgment  against  the  plaintiff. 
In  such  a  case  what  was  decided  is,  in  the  absence  of  extrinsic  evidence, 
nnknown  and  uncertain,  and  the  weight  of  authority  requires  the  party 
relying  upon  the  estoppel  to  remove  this  uncertainty,  and  until  its  removal 
gives  no  effect  to  the  pre-existing  judgment  as  rea  judicata:  Lindley  r.  Snell^ 
80  Iowa,  103;  Russell  v.  Place,  94  U.  S.  606;  Cook  v.  Burnley,  45  Tex.  97; 
Chrisman  v.  Harmon,  29  Gratt.  494;  26  Am.  Rep.  387;  Foye  v.  Patch,  132 
Mass.  110,  111;  Stone  v.  St.  LouU  S.  Co.,  155  Mass.  267;  Packet  Co.  v.  Sickles, 
6  Wall.  580;  Penouith  v.  Abraham,  43  La.  Ann.  214;  Letois  v.  Ocean  etc.  Co., 
126  N.  Y.  341;  Kidd  v.  Laird,  15  Cal.  161;  76  Am.  Dec.  472;  Lea  v.  Lea,  99 
Mass.  493;  96  Am.  Deo.  772. 

In  the  great  majority  of  cases  in  which  there  is  a  general  issue  it  is  in- 
onmbent  upon  the  plaintiff  to  show:  1.  The  existence  of  the  right  which 
he  claims;  and  2.  That  it  has  been  violated  by  the  defendant.  Thua» 
in  an  action  for  the  recovery  of  real  and  personal  property,  the  pleadings 
are  often  such  that  the  plaintiff  must  prove  his  right  to  the  possession,  and 
that  the  defendant  has  infringed  upon  this  right  by  withholding  such  pos- 
session, and  the  failure  of  the  plaintiff  to  recover  judgment  may  be  upon 
one  ground  as  well  as  upon  another.  Therefore,  in  the  absence  of  evidence 
■bowing  precisely  what  was  the  ground  of  the  plaintiff's  defeat,  the  judg> 
ment  against  him  does  not  in  another  action  prove  either  that  he  was  not 
the  owner  and  entitled  to  the  possession  of  the  property,  nor  that  the  de> 
fendant  did  not  unlawfully  withhold  suoh  possession:  McDowellr.  Langdon, 
8  Gray,  613. 

Dedsiotu  in  Favor  of  a  Party  Upon  Two  or  More  Issues.  — To  the  general  rule 
that  a  judgment  is  not  ret  judicata,  except  as  to  the  matters  necessary  to 
sustain  it,  there  is  at  least  one  exception.  The  defendant  may  plead  several 
defenses,  each  in  itself  sufficient,  if  true,  to  defeat  the  plaintiff's  recovery. 
If  one  is  found  true  it  is  not  necessary  that  the  court  should  make  auy 
finding  upon  the  other.  This  course,  however,  may  not  be  adopted,  and 
the  court  may  distinctly  find  the  truth  of  both;  in  which  event,  the  de- 
cision of  one  is  no  less  necessary  or  material  than  the  decision  of  the 
other,  and  the  judgment  must  either  be  treated  as  conclusive  upon  both 
defenses  or  npon  neither,  and  we  apprehend  that  it  must  be  regarded  as 
eonclusiTe  of  both:  Florida  etc.  Ry.  v.  Schutte,  103  U.  S.  118;  Bawes  r. 
Contra  Ootta  W.  Co.,  5  Saw.  287.  Thus,  in  a  case  in  which  there  were  pre> 
■ented  issues  both  in  bar  and  in  abatement,  and  the  findings  showed  that 
the  facts  as  to  both  issues  were  determined  in  favor  of  the  defendant  and  it 
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was  sought  ia  a  subsequent  actioD  to  avoid  the  effect  of  the  judgment  as 
res  judicata  on  the  ground  that  as  a  defense  existed  to  the  former  action  not 
going  to  the  merits,  the  judgment  wan  not  conclusive  of  such  merits.  The 
court  in  its  opinion  declaring  the  former  judgment  operative  as  an  estoppel 
upon  both  questions,  after  stating  the  facts,  said:  "  On  these  facts  there  can 
be  no  dispute  or  denial  that  both  issues  were  distinctly  passed  upon,  found, 
and  adjudged.  Upon  the  broad  merits,  it  must  be  conceded  that  the  de< 
fense  was  pleaded,  the  facts  found,  and  the  law  adjudged.  Why,  then,  waa 
it  not  a  bar  to  this  action?  It  is  said  that,  where  an  action  has  been  dis* 
missed,  or  a  judgment  given  for  the  defendant,  upon  a  preliminary  point, 
before  reaching  the  merits,  it  is  no  bar  to  another  action:  Hughes  v.  BlakCt 
1  Mason,  515;  Estill  v.  7'aul,  2  Yerg.  467;  24  Am.  Dec.  498;  2  Mod.  207; 
Hitchin  V.  Campbell,  2  W.  Black.  831;  McDonald  v.  Rninor,  8  Johns.  442; 
jVew  JSngland  Bank  Co.  v.  Lewis,  8  Pick.  1 13;  Kitchen  v.  Campbell,  3  Wils.  304. 
No  one  can  dispute  the  soundness  of  the  rule.  But  have  these  cases,  or  the 
rule,  any  sort  of  application?  If  the  preliminary  point  or  issue  alone  were 
pleaded  or  presented  in  bar  the  answer  would  be  conclusive;  but  what  an< 
swer  can  it  present  to  the  finding  and  judgment  on  the  merits?  It  seems  to 
me,  none  whatever.  Take  a  plainer  case:  An  action  is  brought  upon  a 
draft,  before  the  days  of  grace  had  expired;  the  defendant  answers:  1. 
That  the  draft  was  usurious;  2.  That  it  was  paid;  and  3.  That  the  action 
was  premature,  the  defendant  being  entitled  to  grace.  The  court  find  each 
issue  for  the  defendant,  and  direct  judgment  accordingly,  which  is  entered. 
Can  any  court  assume  to  say  that  judgment  was  given  upon  one  issue  more 
than  upon  another,  when  the  record  shows  it  was  given  alike  upon  all  ?  Can 
it  be  denied  that  each  of  these  issues  was  tried  and  adjudged  ?  What  court, 
then,  can  detract  from  the  power  or  force  of  the  consequences  flowing  from 
such  juilgiuent  upon  these  issues?"  Sheldon  v.  Edwards,  35  N.  Y.  286. 

In  Opposition  to  the  Authorities  Cited  Declaring  that  Uncertainty  respect- 
ing an  issue  determined  by  the  court  or  jury  is  fatal  to  a  claim  of  estoppel 
by  judgment  are  a  few  decisions  based  upon  the  assumption  that,  where  a 
general  verdict  is  returned  for  or  against  a  party,  it  will  be  presumed  that 
all  the  issues  were  found  for  or  against  him,  and  that  if  he  wishes  to  avoid 
this  result,  he  must  either  procure  a  special  finding  or  verdict  respecting 
each  of  the  issues,  or  must  establish  by  extrinsic  evidence  that  the  finding 
was  upon  some  only  of  them:  Lo7'd  Bagot  v.  Wiliianv<,  3  Barn.  &  C.  235;  Day 
V.  Vallelle,  25  Ind.  42;  87  Am.  Dec.  353;  Baxter  v.  Aubrey,  41  Mich.  13;  Hall 
▼.  Zcller,  17  Or.  381;  Whitev.  Simonds,  33  Vt.  178;  78  Am.  Dec.  620.  If  it 
appears  by  extrinsic  or  other  competent  evidence  that  testimony  upon  all 
the  issues  was  submitted  to  the  jury,  and  a  general  verdict  thereon  was  re- 
turned, we  agree  that  they  must  be  presumed,  and  perhaps  conclusively,  to 
have  found  all  the  issues  for  the  party  in  whose  favor  the  general  verdict  was 
given:  Rhoculs  v.  Metropolis,  144  111.  580;  36  Am.  St.  Rep.  468;  Merchants' 
I.  S.  L.  V.  Lyon,  12  Fed.  Rep.  63.  In  a  case  like  this  it  is  not  possible  to 
ascertain  upon  what  issue  or  issues  the  general  verdict  was  based,  otherwise 
than  by  examining  the  jurors  personally,  and,  were  this  permitted,  it  would 
often  be  found  that  some  of  tiiom  were  moved  by  one  consideration,  and  the 
rest  by  another,  and  that  they  did  not  in  fact  unite  upon  any  single  issue. 
Furthermore,  we  apprehend  that  sound  public  policy  cannot  sanction  any 
inquiry  which  involves  the  disclosure  of  the  proceedings  in  the  jury-room, 
and  the  exposure  of  the  attitude  of  each  juror,  and  that  oral  evidence  can 
be  received  only  for  the  purpose  of  showing  what  issues  were  presented  to 
the  jury  for  decision. 
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In  Ca$et  <^Jud<pnent  upon  Demuirer. — One  of  the  most  difficult  questions 
to  determine  either  by  th«  record  or  by  extrinsic  evidence  is  whether  a 
decision  upon  demurrer  has  gone  to  the  merits  of  the  action,  and  therefore 
become  conclusive  upon  the  parties.  That  a  judgment  upon  demurrer  be> 
oomes  res  judicata  as  to  the  matters  actually  and  necessarily  determined  to  the 
tame  extent  aa  any  other  judgment  is  not  doubted:  Freeman  on  Judgments, 
sec.  267;  Bllia  v.  Northern  Pac.  Ry.,  80  Wis.  459;  27  Am.  St.  Kep.  44;  144  U.  S. 
458;  McLaughliny.  Doane,  40Kan8.  392;  10  Am.  St.  Rep.  210;  Kleinschmidlv. 
liinzel,  14  Mont.  31 ;  43  Am.  St.  Rep.  604;  Connecticut  Mut.  L.  Ins.  Co.  v.  Smith, 
117  Mo.  261;  38  Am.  St.  Rep.  656.  Such  judgment,  if  in  favor  of  the  defend* 
ant,  is  a  conclusive  determination,  that,  upon  the  facts  disclosed  by  the  com* 
plaint,  the  plaintiff  is  not,  as  against  the  objections  taken  by  the  demurrer, 
entitled  to  relief:  McLaughlin  v.  Doane,  40  Kan.  392;  10  Am.  St.  Rep.  210; 
Oould  V.  EhanavilU  etc.  By.,  91  U.  S.  626;  Ellis  v.  Northern  Pac.  Ry.,  SO 
Wis.  459;  27  Am.  St.  Rep.  44;  and  when  in  favor  of  the  plaintiff  is  a  like 
determination  not  only  that  he  is  entitled  to  redress,  but  also  that  the  ma- 
terial'allegations  of  his  complaint  are  true:  Bissell  v.  Spring  Valley,  124 
U.  S.  225;  Coffin  v.  KnoU,  2  G.  Greene,  582;  52  Am.  Dec.  537.  But  a  de- 
cision on  demurrer  cannot  determine  a  question  not  presented  by  the  plead* 
ings.  Therefore,  if,  after  a  decision  against  him  on  demurrer,  the  plaintiff 
commences  another  action  alleging  some  material  fact  not  stated  in  the  first, 
or  otherwise  presenting  a  complaint  free  from  the  objections  to  which  his 
complaint  in  the  former  action  was  subject,  then  it  is  manifest  that  there 
has  been  no  decision  respecting  the  second  complaint  and  the  plaintiff's 
right  to  redress  on  the  facts  therein  stated,  and  therefore  the  former  decision 
cannot  preclude  a  recovery  in  the  second  action:  Kleinsdimidt  v.  Binzel,  14 
Mont.  31;  43  Am.  St,  Rep.  604;  Rodman  v.  Michigan  etc.  Co.,  59  Mich.  39Jj 
Florida  etc.  Co.  v.  Brown,  23  Fla.  104;  House  v.  Mullen,  22  Wall.  42;  Free- 
man  on  Judgments,  sec.  267;  Docter  v.  Furch,  76  Wis.  153;  Taylor  v.  Mat' 
teson,  86  Wis.  113;  Sessions  v.  Sherwood,  78  Mich.  2S4. 

A  demurrer  may  be  interposed  upon  various  grounds,  in  which  event,  if  it 
is  overruled,  the  decision  of  the  court  establishes  that  neither  of  such 
gronnds  is  well  taken.  If,  on  the  other  hand,  it  is  sustained  witliout  there 
being  any  thing  to  show  upon  what  ground,  it  may  be  that  the  court  is  of 
the  opinion  either  that  all  the  grounds  are  well  taken,  or  that  one  only  of 
them  is  material  to  the  complaint.  If  the  judgment  is  pleaded  in  bar  of  a 
sulisequent  action,  and  there  is  no  competent  evidence  to  show  on  what 
view  it  was  based,  a  case  of  uncertainty  arises.  In  one  instance  in  which 
several  grounds  had  been  urged  in  a  demurrer  and  a  decree  had  been  entered 
in  favor  of  tlie  defendant  thereon  without  stating  upon  what  ground,  and 
the  appellate  court  was  of  the  opinion  that  the  demurrer  should  have  beea 
sustained  only  on  the  ground  of  a  misjoinder  of  parties,  it  declared  thac 
the  decree  as  it  had  been  entered  might  be  pleaded  successfully  as  a  bar  to 
any  other  bill,  and  therefore  reversed  the  case  with  directions  to  allow  the 
complainants  to  amend  their  bill,  and,  if  they  failed  to  do  so  within  a  rea* 
sonable  time,  then  to  dismiss  it  without  prejudice:  House  v.  Mullen,  22 
Wall.  42.  While  this  action  of  the  appellate  court  was  probably  justifiable 
because  there  ought  to  be  no  doubt  on  what  ground  the  bill  had  been 
adjudged  defective,  and  no  pretense  that  a  decision  had  been  reached  on 
the  merits,  yet  we  think  the  intimation  that  a  judgment  or  decree  sus- 
taining a  demurrer,  when  several  grounds  are  assigned,  ia  necessarily  on 
the  merits,  was  by  no  means  defensible.  It  conflicts  with  the  other  deci- 
sions of  the  same  court  holding  that  any  uncertainty  as  to  what  has  been 
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decided  in  a  former  litigation  is  fatal  to  the  plea  of  ret  Judicata.  When  a 
demurrer  assie^s  several  causes,  some  of  which  relate  to  the  merits,  and 
others  to  »  misjoinder  of  parties  or  to  some  defect  in  the  form  of  a  plead* 
ing,  and  the  demurrer  is  sustained,  and  the  judgment  is  relied  upon  in  » 
Bub^iequeut  action,  and  the  record  there  offered  shows  a  complaint  good  a» 
to  the  merits  bnt  defective  as  to  the  parties,  certainly  no  court  would  pre- 
sume that  the  prior  decision  had  been  that  the  complaint  was  insufficient  in 
resp.'Ct  to  matters  in  which  it  was  so  clearly  sufiScient,  and  sufficient  ia 
respect  to  the  matters  in  which  it  was  beyond  all  question  insufficient. 
Tlierefore,  we  apprehend  that  in  such  a  case,  though  the  grounds  of  the 
fornier  decision  do  not  appear,  the  court  would  assume  in  the  second  action 
that  such  decision  was  not  on  the  merits.  In  Iowa,  it  has  been  held  thai 
upon  a  demurrer  on  the  grounds  that  there  was  a  misjoinder  of  parties,  and 
tiiat  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  a  judgment  in  favor  of  the  defendant  will  be  presumed  to  have 
been  on  the  former  ground  only:  OriJ/in  v.  Seymour,  15  Iowa,  30;  83  Am. 
Dec.  396.  Upon  this  subject  the  rule  announced  by  the  same  court  in  » 
somewhat  dififerent  class  of  cases  may  be  adopted  with  propriety,  namely, 
that  "  W«  will  not,  for  the  purpose  of  finding  a  prior  adjudication,  presume 
that  the  court  made  an  erroneous  ruling,  in  the  absence  of  evidence  tend* 
iug  to  show  that  it  did":  LiiUon  v.  Crosby,  61  Iowa,  401.  Here,  as  in 
other  cases,  uncertainty  should  be  fatal  to  the  claim  of  estoppel.  Hence, 
if  a  judgment  is  based  upon  a  demurrer  assigning  several  grounds,  the 
claimant  of  an  estoppel  should  establish  by  competent  evidence  that  the 
judgment  of  the  court  was  in  fact  based  npon  its  decision  of  the  same 
question  presented  in  the  second  litigation:  Kltinsdimidt  v.  Binzel,  14  Mont. 
31;  43  Am.  St.  Rep.  604.  This  case  is  the  only  one  of  which  we  are  aware 
in  which  this  point  is  necessarily  discussed  and  determined,  and  the  deter- 
mination was  not  made  tintil  after  a  full  consideration  of  such  authorities 
as  might  be  thought  to  bear  upon  the  question  directly  or  indirectly,  and 
the  result  reached  commends  itself  to  our  judgment  both  upon  principle 
and  upon  authority. 

Under  a  somewhat  peculiar  practice  sanctioned  by  the  laws  of  Alabama, 
it  is  possible  for  a  defendant  to  demur  and  answer  at  the  same  time,  and  for 
the  cause  to  proceed  to  trial  and  judgment  without  action  first  being  taken 
upon  the  demurrer,  and  therefore  for  a  doubt  to  arise  after  the  entry  of  final 
judgment  in  favor  of  the  defendant  whether  such  judgment  is  an  adjudica- 
tion merely  that  the  complaint  does  not  state  facts  sufficient  to  entitle  the 
'plaintiff  to  relief,  or  that  the  complaint  was  adjudged  to  be  sufficient,  but 
that  the  evidence  offered  by  the  parties  either  did  not  sustain  the  allegations 
of  the  complaint  or  did  sustain  a  plea  of  some  matter  in  avoidance  alleged 
by  the  defendant.  Thus,  in  a  suit  in  equity  arising  in  a  state  court  five 
different  grounds  of  demurrer  were  interposed,  and  testimony  was  taken, 
and  the  case  submitted  upon  the  pleadings  and  evidence  witliout  a  previous 
ruling  npon  the  demurrers,  and  the  chancellor  rendered  a  decree  dismissing 
the  bill  absolutely,  and  his  action  was  sustained  on  appeal  to  the  supreme 
court  of  the  state.  Subsequently  another  suit  was  brought  in  the  national 
courts  in  which  the  allegations  of  the  complainant's  bill  were  stated  different 
in  form  and  substance  from  the  statement  in  the  original  suit,  and  the  ques- 
tion then  presented  for  decision  was  whether  the  judgment  in  the  state  court 
must  be  regarded  as  one  upon  the  merits  in  the  sense  that  it  debarred  the  com- 
plainant from  recovery  upon  the  matters  presented  in  the  second  suit.  The 
national  courts,  for  the  purpose  of  determining  whether  the  matter  was  r«* 
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judicata,  examined  the  opinion  of  the  chancellor  of  the  state  court,  in  which, 
among  other  things,  he  said  that  the  statute  of  limitations  is  a  bar  to  the 
rights  of  the  complainant  in  the  case,  and  therefore  regarded  the  decree  di8< 
missing  the  bill  as  in  effect  sustaining  that  part  of  the  demurrer  which  as- 
serted that  the  bill  showed  that  the  demand  was  stale,  and  that  the  rights  of 
the  complainant  were  barred  by  the  statute  of  limitations.  As  to  the  prop- 
osition attempted  to  be  maintained  in  support  of  the  plea  of  res  judicata, 
that  it  was  possible  for  the  complainant  in  the  first  suit,  by  amendment  to 
his  bill,  to  have  asserted  the  same  matters  relied  upon  by  him  in  the  second 
suit,  and  that  therefore  these  matters  might  have  been  adjudicated  in  the 
former  action,  and  must  therefore  bfl  regarded  as  involved  in  the  judgment 
therein,  the  court  was  of  opinion  that  while  it  might  have  been  the  right  of 
the  complainant  to  have  amended  his  bill  in  the  first  suit,  yet  he  was  not 
obliged  to  do  so,  and  that  this  right  of  amendment  cannot  be  successfully 
urged  as  enlarging  the  effect  of  a  judgment  upon  demurrer  so  as  to  make  it 
in  effect  an  adjudication  upon  issues  which  might  have  been,  but  were  not, 
presented  in  the  former  suit  or  proceeding:  Oilmer  y.  MorrU,  30  Fed.  Rep. 
476;  46  Fed.  Rep.  333. 

Evidence  that  a  Matter  is  not  Res  Judicata. — There  are  doubtless  cases  in 
which  it  is  proper  to  receive  evidence  for  the  purpose  of  proving  that  a 
matter  apparently  res  judicata  has  not  in  fact  become  such:  Sniilh  v.  Talbot, 
11  Ark.  666.  Thus  a  plaintiff  seeking  to  recover  property  on  being  met 
with  a  defense  of  a  former  judgment  against  him  may  prove  that  such 
judgment  was  not  on  the  merits,  but  was  based  upon  some  defense  of  a 
temporary  nature,  or  that  since  the  former  action  was  commenced  he  has 
obtained  a  good  cause  of  action  not  available  under  the  issues  at  the  for- 
mer trial:  Perkins  v.  Parker,  10  Allen,  22;  People's  Savings  Bank  v.  Hodg' 
don,  64  Cal.  95.  This  evidence  would  not  be  in  contradiction  of  the 
judgment  record,  and  would  tend  merely  to  prove  that  the  matters  involved 
in  the  second  action  were  not  in  issue  in  the  first.  There  are,  indeed,  many 
decisions  affirming  in  general  terms  the  admissibility  of  evidence  to  prove 
that  a  matter  within  the  issues  of  a  former  action,  and  which  the  record  of 
that  action,  if  unexplained,  proves  to  have  become  res  judicata,  was  not,  in 
fact,  submitted  for  decision  nor  decided:  Paiiie  v.  Sclienectady  Ins.  Co.,  12 
R.  I.  440;  Wheeler  v.  Van  Houten,  12  Johns.  311;  Johnson  v.  Smith,  15 
East,  213;  WhiUemore  v.  W hillemore,  2  N.  H.  26;  Phiiips  v.  Beiick,  16  Jolms. 
136;  8  Am.  Dec.  299;  Bottorffv.  Wise,  53  Ind.  32.  Whether  such  evidence 
may  properly  be  received  depends  upon  whether  or  not  the  party  is  at  liberty 
at  the  trial,  and  without  any  amendment  of  his  pleadings,  to  withhold  evi- 
dence of  liis  cause  of  action  or  of  defense,  and  thus  reserve  it  as  a  subject 
of  future  controversy.  la  considering  this  question  on  another  occasion 
we  said:  "  We  have  shown  that  the  rule  excluding  from  the  conclusive 
effect  of  a  final  adjudication  all  of  those  matters  which  were  not  material 
to  the  decision  of  the  controversy  made  by  the  pleadings  is  an  inflexible 
rule.  It  seems  that  there  ought  to  be  a  rule  the  converse  of  this,  and 
equally  inflexible,  to  the  effect  that  there  sliall  be  included  in  the  conclusive 
effect  of  every  final  adjudication  every  matter  material  to  the  disposition 
of  the  controversy  as  m  ule  by  the  pleadings,  when  the  cause,  is  submitted 
for  decision;  and  such,  probably,  is  the  generally  recognized  rule  at  the 
present  day.  But  it  is  opposed  by  decisions  which  permit  either  tlie  plain- 
tiff or  the  defendant,  in  certain  cases,  to  show  that  a  matter  asserted  as  a 
claim  or  as  a  defense  bj'  his  pleading  was  not  attempted  to  bo  asserted  by 
kirn  at  the  trial.     Tiius  it  has  been  said  that  '  if  a  party  attempt,  on  the 
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trial  of  his  action,  to  prove  a  demand  against  the  defendant,  and  fail,  h« 
cannot  set  it  np  again  on  a  second  action;  but  if  he  can  clearly  show  that 
be  omitted  to  give  any  evidence  of  his  demand  in  the  action,  he  ia  not  con* 
eluded  from  doing  so  afterward':  Seddon  v.  Tulop,  6  Term  Rep.  607;  Tliorpe 
V.  Cooper,  5  Bing.  116;  Deacon  v.  Great  Western  Ry.  Co.,  6  U.  C.  C.  P.  241; 
Hadley  v.  Green,  2  Tyrvv.  390.  In  the  case  from  which  this  quotation  is 
made,  a  plaintiff  having  two  demands,  clearly  distinct,  sued  upon  both, 
and  obtained  a  default.  In  executing  the  writ  of  inquiry  he  gave  evidence 
upon  but  one  of  his  demands,  and  recovered  judgment  accordingly.  Ia 
rendering  a  decision  permitting  a  second  action  to  be  maintained  for  the 
demand  not  allowed  in  the  first,  Lord  Kenyon  said:  'In  truth,  this  is  a 
question  of  great  delicacy.  We  must  take  care  not  to  tempt  persons  to 
try  experiments  in  one  action,  and  when  they  fail  to  suffer  them  to  bring 
other  actions  for  the  same  demand.  The  plaintiff  who  brings  a  second  ac* 
tion  ought  not  to  leave  it  to  nice  investigation  to  see  whether  the  two 
causes  of  action  are  the  same.  He  ought  to  show,  beyond  all  controversy, 
that  the  second  is  a  different  cause  of  action  from  the  first,  in  which  he 
failed.  In  this  case  it  is  clearly  shown  that  this  demand  was  not  inquired 
into  in  the  former  action:  Seddon  v.  Tutop,  6  Term  Rep.  607;  Newell  v. 
Carpenter,  118  Mass.  411.  But  if  plaintiff,  having  several  causes  of  action 
against  the  defendant,  on  the  trial  offers  evidence  on  these  causes,  and 
fails,  for  want  of  suflScient  evidence,  to  sustain  some  of  them,  he  cannot 
bring  another  action  for  those  causes  of  action  on  which  he  failed.  Where 
the  plaintiff  fails  to  recover  all  that  he  is  entitled  to  for  want  of  some  proof 
on  the  first  trial  he  should  move  to  set  aside  the  verdict  he  has  obtained ': 
Stafford  v.  Clark,  2  Bing.  377;  Brockway  v.  Kinney,  2  Johns.  210;  McQuinly 
V.  Herrich,  5  Wend.  240.  But,  so  far  as  the  plaintiff  is  concerned,  most  of 
the  American  cases  go  further.  Tliey  declare  that  he  will  not  be  allowed 
to  bring  another  action,  because  in  the  first  he  gave  no  evidence  of  his  de« 
mand:  Ramsey  v.  Herndon,  1  McLean,  450;  that  he  will  not  bo  permitted 
to  reserve,  or  from  any  cause  not  to  produce,  part  of  his  evidence,  and  that 
the  judgment  will  be  conclusive  as  to  every  matter  which  he  conld  have 
proved  in  the  first  suit,  and  which  was  not  proved  or  withdrawn:  Baker  v. 
Rand,  13  Barb.  152;  Fisk  y.  Miller,  20  Tex.  579;  Tate  v.  Hunter,  3  Strob. 
Eq.  136;  Barrett  v.  Failing,  8  Or.  152.  The  defendant,  however,  although 
his  pleadings  present  a  claim,  need  not  give  evidence  in  its  support,  unless 
it  is  one  which  he  is  compelled  to  present  and  litigate  in  that  action.  Thus 
where  a  def<;ndant,  sued  for  the  price  of  a  horse,  set  up  as  a  defense  a 
breach  of  warranty  of  soundness  of  the  horse,  and  failed  to  appear  at 
the  trial,  and  judgment  was  rendered  against  him,  he  was  allowed  after- 
ward to  recover  of  the  plaintiff  for  the  same  breach  of  warranty,  because 
this  was  an  affirmative  cause  of  action  which  defendant  had  a  right  to  liti- 
gate as  a  plaintiff.  In  cases  like  this  the  question  whether  the  claim  was 
presented  and  submitted  as  a  defense  may  be  settled  by  proof  at  the  trial 
of  the  second  action.  But,  if  the  claim  is  specifically  embraced  in  the 
pleadings,  the  presumption  is,  that  it  was  presented  at  the  trial,  and  con- 
sidered in  the  rendition  of  the  judgment:  Burwell  v.  KniglU,  51  Barb.  267; 
McDaniel  v.  Fox,  77  111.  343.  If  a  court  erroneously  rejects  evidence 
offereil  to  prove  a  claim  or  defense,  on  the  ground  that  it  is  inadmissible, 
such  claim,  nevertheless,  on  rendition  of  the  judgment,  becomes  ret  judi- 
cata, and  so  remains  until  the  judijmeut  is  vacated  or  reversed  by  some 
appropriate  proceeding:  Beall  v.  Pearre,  12  Md.  550;  Burnett  v.  Smith, 
4  Gray  50;  Oraiit  v.  Button,  14  Johns.  377.     If  such  evidence  was  offered 
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to  establish  a  cause  of  action  stated  in  a  particular  count  of  the  plaintifiTi 
declaration,  and  the  plaintiff,  failing  to  strike  out  or  withdraw  that  count. 
Buffers  a  general  verdict  on  the  whole  cause,  the  judgment  will  be  a  bar  to 
another  action  on  the  claim  so  attempted  to  be  established:  Smith  v.  W/iit- 
ing,  11  Mass.  445. 

"  A  judgment  of  a  court  posseasing  competent  jurisdiction  is  final,  not 
only  in  reference  to  the  matters  actually  or  formally  litig<ited,  but  as  to  all 
other  matters  which  the  parties  might  have  litigated  and  had  decided  in  the 
cause:  Bellinger  v.  Craiyue,  31  Barb.  534;  Davis  v.  Tallcot,  12  N.  Y.  184; 
Marriott  v,  Hampton,  7  Term  Rep.  265;  Bruen  v.  Hone,  2  Barb.  596.  A 
party  cannot  try  his  action  in  parts.  The  judgment  is  conclusive,  not  only 
of  the  matters  contested,  but  as  to  every  other  thing  within  the  knowledge 
of  the  complainant  which  might  have  been  set  up  as  a  ground  for  relief  in 
the  first  suit:  Hamilton  v.  Quimby,  46  111.  90;  Scuddy  v.  Shaffer,  14  La.  Ann. 
576.  If  the  determination  of  a  question  is  necessarily  involved  in  the  judg- 
ment it  is  immaterial  wliether  it  was  actually  litigated  or  not:  Barker  ▼• 
Cleveland,  19  Mich.  230.  Where  in  fact  items  of  account  were  specifically 
set  forth  in  the  statement  of  the  causes  of  action  in  a  former  suit,  and, 
though  known  to  exist,  were  for  some  reason  overlooked  and  not  considered, 
they  cannot  in  law  be  the  ground  of  a  second  action:  Keokuk  v.  Alexander, 
21  Iowa,  377;  nor  can  they  be  made  the  ground  of  such  action,  though  they 
were  omitted,  owing  to  an  error  of  the  justice  before  whom  the  case  was 
tried,  in  rendering  his  juiiginent:  Town  v.  Smith,  14  Mich.  348.  The  omission 
of  the  court  to  award  relief  prayed  for  is  an  adjudication,  in  effect,  that  the 
complainant  is  not  entitled  thereto:  Thompson  v.  McKay,  41  Cal.  221. 
Hence  if,  in  an  action  on  a  note  and  mortgage,  judgment  is  rendered  on  the 
note,  without  any  order  of  sale,  this  is  conclusive  that  the  plaintiff  ha»  no 
lien,  and  he  cannot  afterward  maintain  an  action  to  foreclose  his  mortgage: 
Johnson  V.  Mwphy,  17  Tex.  216.  From  the  decisions  cited  in  this  section, 
the  conclusion  is  irresistible  that  a  judgment  or  decree  is  conclusive  upon 
all  causes  of  actions  and  all  matters  of  defense  presented  by  the  pleadings, 
and  not  withdrawn  before  or  during  the  trial,  except:  1.  Where  the  plain- 
tiff claims  upon  several  and  distinct  causes  of  action,  in  which  case  he  may, 
according  to  some  of  the  authorities,  maintain  a  second  action  upon  any  one 
of  those  causes  upon  which  he  can  show  that  he  offered  no  evidence  at  tlie 
trial  of  the  former  case:  2  Smith's  Lead.  Cas.  669;  iVood  v.  Corl,  4  Met. 
203;  SotU/iside  li.  R.  Co.  v.  Daniels,  20  Gratt.  366;  Allebaugh  v.  Coakley,  75 
Va.  62S;  Parks  v.  Moore,  13  Vt.  183;  37  Am.  Dec.  589;  Cunningham  v. 
Foster,  49  Me.  68;  Merchants'  Bank  v.  Schulenburg,  48  Mich.  102;  Paine  v. 
Schenectady  I.  Co.,  12  R.  I.  440;  Converse  v.  CoUon,  49  Pa.  St.  346;  Hunger- 
ford's  Appeal,  41  Conn.  322;  Dickinson  v.  Hayes,  31  Conn.  423;  Sweet  v. 
Maupin,  65  Md.  65.  2.  Where  the  defendant  pleads  a  matter  ais  a  defense 
which  he  might  have  successfully  employed  as  a  cause  of  action  against  the 
plaintiff,  in  which  case  it  appears  that  the  right  to  such  cause  of  action  is 
not  lost  by  the  defendant,  unless  he  followed  up  his  pleading  by  offering 
evidence  upon  it  in  the  former  suit.  With  the  possible  exceptions  here 
stated,  a  judgment  is  conclusive  upon  all  the  material  issues  made  by  the 
pleadings,  and  also  upon  every  material  allegation,  whether  of  claim  or  of 
defense,  which  the  party  against  whom  such  allegation  is  made  does  not 
choose  to  controvert." 

The  Character  of  the  Evidence. — Hitherto  we  have  spoken  of  the  reception 
of  evidence  either  to  show  that  a  matter  baa  or  has  not  been  decided  with* 
ont  referring  to  the  character  of  the  evidence  which  is  admissible  for  thi* 
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pnrpose.  Upon  this  subject  the  decisions  are  exceedingly  meager.  That 
the  judgment  record  is  admissible  is  beyond  question,  and  there  is  also 
but  little  doubt  that  where  it  speaks  clearly  it  is  conclusive.  There  are 
also  other  writings  which,  though  they  have  not  the  verity  of  a  judgment 
record,  are  also  admissible.  Among  these  are  the  report  of  the  judge  who 
tried  the  former  action,  stating  the  proceedings  there  taken  before  him: 
BcL-tman  r.  Cooper,  15  Pick.  276;  26  Am.  Dec.  600;  Duren  v.  Kee,  41  S.  O. 
171;  the  statement  of  the  case  and  the  opinion  of  the  court  as  contained  ia 
the  printed  volume  of  the  reports:  Hood  v.  Hood,  110  Mass.  463;  th» 
opinion  of  the  trial  judge  filed  in  the  cause  and  stating  the  grounds  of  hi» 
decision:  Legrand  v.  Rixey,  83  Va.  862;  New  Orleans  etc.  Ry.  v.  Ne%o  Orleans, 
14  Fed.  Rep.  373;  Serong  v.  Grant,  2  Mackey,  218;  the  finding  of  the  referee 
upon  which  the  decision  of  the  court  was  based:  White  v.  Chaae,  128  Mass. 
158;  the  charge  of  the  judge  at  the  trial,  by  which  it  appeared  that  he  re* 
stricted  the  attention  of  the  jury  to  certain  issues:  Duren  v.  Kee,  41  S.  C. 
171,  172.  While  the  evidence  taken  in  the  former  action  should  not  all  be 
submitted  to  the  jury  on  the  trial  of  a  subsequent  controversy,  if  it  would  be 
prejudicial  to  one  of  the  parties,  yet  so  much  of  it  may  be  received  as  will 
prove  upon  what  issues  testimony  was  ofi'ered  and  admitted  in  the  trial  of 
the  action:  Stone  v.  St.  Louis  S.  Co.,  165  Mass.  267.  Briefs  of  counsel  hav- 
ing been  offered  for  the  purpose  of  showing  that  but  one  point  was  contested^ 
and  having  been  rejected,  the  action  of  the  trial  court  was  determined  not 
to  have  been  erroneous,  because  it  was  said  that  there  were  often  points  in- 
volved in  a  case  which  were  not  discussed  in  the  briefs  of  the  counselt 
Greenlee  v.  Lowing,  35  Mich.  63. 

Jurors  cannot  be  Examined  as  to  Their  Conclusion. — Upon  an  examination 
of  the  cases  in  wliich  extrinsic  evidence  has  been  received  to  prove  what 
had  become  res  judicata  by  virtue  of  a  former  decision  and  judgment,  it  will 
be  found  that  such  evidence,  at  least  unless  contained  in  some  writing  exe. 
onted  at  the  time  for  the  purpose  of  explaining  the  decision  or  stating  the 
views  upon  which  it  was  based,  has  not,  properly  speaking,  been  admitted 
for  the  purpose  of  determining  what  was  decided,  but  merely  to  show  what 
was  submitted  for  decision.  For  this  purpose  evidence  not  inconsistent 
with  the  record  may  doubtless  be  properly  admitted  to  show  what  testi- 
mony was  or  was  not  given  upon  some  issue,  and  thereby  to  create  a  pre- 
sumption that,  if  evidence  was  submitted  respecting  it,  it  had  been  decided 
by  the  jury  in  favor  of  the  party  for  whom  they  returned  their  verdict;  and, 
on  the  other  hand,  if  no  evidence  was  received  upon  it,  that  it  was  not  con- 
sidered nor  determined  by  them.  It  is  not,  we  think,  permissible  to  go 
further  and  to  undertake  to  establish  what  conclusion  the  jurors  actually 
reached  upon  any  issue  concerning  which  evidence  was  submitted  to  thera» 
where  their  conclusion  has  not  been  expressed  in  the  form  of  a  .special  ver- 
dict. "  The  rule  never  has  extended  to  the  introduction  of  evidence  show- 
ing the  action  taken  by  the  jur)',  or  what  matters  were  considered  by  them"i 
Crum  V.  Boss,  48  Iowa,  433.  The  court  will  never  go  into  an  examination  of 
the  jnrors  in  a  former  cause  to  ascertain  upon  what  grounds  their  verdict 
was  pronounced  ":  Wood  v.  Jackson,  8  Wend.  23;  22  Am.  Dec.  611.  "The 
jury  are  not  to  be  examined  as  to  the  grounds  of  their  verdict ":  Lawrence  v. 
Hunt,  10  Wend.  81;  25  Am.  Dec.  538.  "Some  of  the  jurors  in  the  former 
trial  were  permitted  to  testify  as  to  the  particular  ground  upon  which  they 
found  the  verdict.  This  testimony  was  not  objected  to,  and  therefore  is  not 
available  as  error  here.  But  it  is  proper  to  say  that  the  secret  deliberation* 
of  ^>he  jury,  or  grounds  of  their  proceedings  while  engaged  in  making  up  their 
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verdict,  are  not  competent  or  admissible  eridenee  of  the  issues  or  finding. 
The  jarors  oftentimes,  though  they  may  concur  in  the  result,  differ  as  to 
the  grounds  or  reasons  upon  which  they  arrive  at  it.  The  evidence  should 
be  confined  to  the  points  in  controversy  on  the  former  trial,  to  the  testimony 
given  by  the  parties,  and  to  the  questions  submitted  to  the  jury  for  their 
consideration,  and  tlien  the  record  furnishes  the  only  proper  proof  of  the 
Terdict ":  Packet  Co.  v.  Sickleit,  6  Wall.  580,  593. 

It  is  apparent  from  the  cases  last  cited  that  while  it  is  proper  to  receive 
evidence  consistent  with  the  record  for  the  purpose  of  showing  that  testi- 
mony upon  a  [.articular  matter  was  or  was  not  submitted  to  the  considera- 
tion of  the  court  or  jury,  yet  it  is  not  permissible  to  prove  by  extrinsic  oral 
evidence  what  was  the  effect  of  the  testimony  thus  submitted,  and  therefore, 
after  all  competent  evidence  has  been  received,  it  may  still  remain  uncertain 
whether  or  not  the  court  or  jury,  in  making  a  general  finding  or  verdict  in 
favor  of  a  defendant,  did  or  did  not  decide  in  his  favor  all  the  issues  ten- 
dered by  him.  Whether  in  such  a  case  the  decision  must  still  be  regarded 
as  uncertain  and  not  supporting  the  plea  of  estoppel,  is  a  question  which 
we  believe  the  decisions  have  not  fully  settled.  Our  own  judgment  is  that, 
upon  proof  that  evidence  was  offered  in  behalf  of  the  defendant  in  support 
of  all  the  defenses  urged  by  him,  a  verdict  or  finding  in  bis  favor  ought  to 
be  regarded  as  equivalent  to  a  special  finding  of  the  existence  of  all  the 
material  defenses  specially  alleged  in  his  answer,  or,  if  not  specially  alleged, 
of  all  defenses  admissible  in  his  behalf  under  the  general  issues  presented 
by  his  p  eadings:  Rhoad$  v.  Mfiropolis,  144  111.  580;  36  Am.  St  Rep.  468; 
Merchant*  etc  Co.  ▼.  Lyon,  12  Fed.  Rep.  63. 
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OONSTITUTIOKAI.    LAW.— A    CONSTITOTIONAL    PROVISION    ReQUIRINO    THAT 

Each  Bill  shall  Embrace  but  Onk  Subject  which  shall  be  expressed 
in  its  title  will  be  construed  liberally  so  as  not  to  embarrass  the  legis- 
lature by  a  construction  whose  stricture  is  unnecessary  to  the  accom- 
plishment of  the  beneficial  purposes  for  which  the  provision  was 
adopted. 

CtoNSTITUTIONAL   LaW. — ThOUOH    A    CONSTITUTION    FORBIDS    ANY   BiLL   TO 

Em  BRACK  MoRB  THAN  One  Subject,  yet  if  such  subject  be  properly 
expressed,  the  act  may  create  the  means  and  instrumentalities  required 
for  its  own  accomplishment. 
Constitutional  Law— Title  of  Act. — If  a  statute  entitled  "An  act  to 
create  the  office  of  state  board  of  auditors,  and  prescribe  their  duties," 
in  addition  to  creating  the  board  and  directing  it  to  examine  cer- 
tain books  and  vouchers,  required  that  moneys  of  the  state  must  be 
deposited  monthly  in  some  bank  to  be  designated  by  the  state  boanl, 
BQch  act,  in  so  far  as  it  requires  such  deposit  in  bank,  is  unconstitu- 
tional, because  that  part  of  the  subject  is  not  expressed  in  the  title. 

Frank  V.  Barnes,  for  the  appellant. 

William  H.  Standish^  attorney  general^  and  J,  B,  Wineman 
for  the  respondent. 
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*■•  Bartholomew,  C.  J.  Chapter  48  of  the  Session  Laws 
of  1893  is  entitled  "An  act  creating  the  office  of  the  Btat& 
board  of  auditors  and  prescribing  the  duties  thereof."  The 
first  section  constitutes  the  secretary  of  state,  the  state  aud- 
itor, and  the  attorney  general  such  state  board  of  auditors, 
and  directs  that  as  such  board  they  shall  examine  the 
books  and  vouchers  of  the  state  treasurer,  and  ascertain  the 
kind  and  amount  of  funds  in  the  treasury,  at  least  twice  in 
each  year,  and  make  report  of  their  doings  in  the  preniisesto 
the  governor;  and  they  shall  also  witness  *'•  and  attest  the 
transfer  of  books,  property,  and  funds  by  an  outgoing  to  an 
incoming  treasurer,  and  report  to  the  governor.  The  second 
section  directs  that  all  funds  belonging  to  the  state  shall  be 
deposited  monthly  by  the  state  treasurer  in  one  or  more 
national  or  state  banks  in  the  state,  such  banks  to  be  desig- 
nated by  such  board  of  auditors  and  the  governor,  and  such 
banks  shall  pay  to  the  state  interest  on  the  monthly  balances 
for  funds  so  deposited  at  the  rate  of  not  less  than  three  or 
more  than  four  per  cent  per  annum.  Section  3  provides 
what  bond  shall  be  given  by  sucli  banks,  and  that  the  same 
shall  be  approved  by  the  governor  and  said  board;  and  sec- 
tion 4  exempts  the  state  treasurer  and  his  bondsmen  from 
liability  for  all  money  so  deposited  by  reason  of  the  failure, 
bankruptcy,  or  other  act  of  such  bank.  It  is  conceded  that 
the  board  of  state  auditors,  after  strict  compliance  with  all  the 
provisions  of  the  statute,  designated  certain  banks  within 
the  state  wherein  the  public  funds  should  be  deposited,  and 
BO  notified  the  defendant,  who  is  state  treasurer,  and  re- 
quested him  to  deposit  the  public  funds  accordingly.  The 
treasurer  declined  to  comply  with  such  request,  and  it  is 
sought  in  this  action  to  compel  compliance  by  mandamus. 
The  defendant  bases  his  refusal  upon  two  grounds,  the  first 
being  that  the  act  above  mentioned  was  never  passed  by  the 
legislative  assembly  of  this  state;  and  second,  that,  if  so 
passed,  the  act  is  unconstitutional  and  void.  The  trial  court 
ruled  both  points  adversely  to  defendant,  and  he  appealed 
the  case  to  this  court. 

We  shall  notice  but  one  ground  of  reversal.  The  act  is 
assailed  as  in  violation  of  section  61  of  our  constitution, 
which  reads:  *'  No  bill  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  its  title,  but  a  bill  which  vio- 
lates this  provision  shall  be  invalidated  thereby  only  as  ta 
BO  much  thereof  as  shall  not  be  so  expressed."     The  equiva- 
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lent  of  this  provision  is  found  in  the  constitution  of  nearlj 
«very  state  in  the  union,  and  few  provisions  have  been 
oftener  before  the  courts  for  construction.  Originally,  the 
provision  was  highly  remedial  in  character.  Under  the  old 
practice  of  uniting  several  subjects  in  the  title  of  one  act,  or 
■*'•  of  stating  one  subject  and  adding  "  and  for  other  pur- 
poses," much  vicious  legislation  found  its  way  to  the  statute 
books.  Legislators,  interested  in  one  object,  were  forced  to 
fiupport  others  of  which  they  did  not  approve  in  order  to  se- 
cure favorable  action  upon  their  own  measures,  and  laws 
were  passed  of  which  the  public  had  no  intimation  until  they 
had  gone  beyond  the  stage  when  petition  or  remonstrance 
■could  avail.  This  practice  was  effectually  struck  down  by 
the  constitutional  provision  above  quoted.  Sworn  to  support 
the  constitution,  legislators  have  seldom,  if  ever,  wantonly 
violated  this  requirement.  When  violated,  it  has  generally 
been  through  inadvertence.  The  courts,  recognizing  the 
■character  of  the  evil  sought  to  be  effaced,  have  been  slow  to 
rigidly  apply  the  provision  to  cases  where  such  evils  did  not 
and  could  not  exist,  particularly  when  the  result  of  such 
rigid  application  of  the  provision  would  be  only  less  mis- 
<5lnevou8  than  the  evil  it  was  intended  to  cure.  An  examina- 
tion of  the  cases  will  show  that  the  author  might  have  used 
■stronger  language  when  he  said,  in  speaking  of  this  provi- 
sion: "There  has  been  a  general  disposition  to  construe  the 
■constitutional  provision  liberally,  rather  than  to  embarrass 
legislation  by  a  construction  whose  stricture  is  unnecessary 
to  the  accomplishment  of  the  beneficial  purposes  for  which 
it  has  been  adopted":  Cooley's  Constitutional  Limitations, 
176;  and  see  the  line  of  authorities  there  cited.  In  Maiich 
Chunk  V.  McGeey  81  Pa.  St.  433,  it  is  said  that  '*  useful  and 
honest  legislation  should  not  be  defeated  by  rigid  adherence 
to  the  letter  of  the  constitution,  or  pretext  to  be  caught  at  to 
avoid  legislation,  when  it  can  be  fairly  reconciled  with  the 
constitution."  Legislation  is  often  complex.  The  accom- 
plishment of  one  purpose  sometimes  necessarily  involves 
the  accomplishment  of  another  purpose.  Refinement  upon 
this  constitutional  provision,  and  the  enforcement  of  a  narrow 
construction,  would  greatly  embarrass  the  legislature,  and 
nullify  a  large  percentage  of  most  beneficial  legislation.  This 
court  should  be  careful  to  destroy  no  legislation  sanctioned  by 
the  law-making  branch  of  the  state  government  unless  such 
legislation  be  a  clear  violation  of  the  constitutional  requir- 


Dec.  1893.]  State  v.  Nomland.  675 

ment.     *'*  But  we  have  no  duty  higher  or  more  sacred  than  ia 
the  duty  to  preserve  in  all  its  integrity  every  provision  in  the 
fundamental  law  of  the  state.     Tlie  provisions  of  our  state 
constitution  are,  by  the  terms  of  tlie  instrument  itself,  de- 
clared to  be  mandatory — mandatory  alike  upon  the  legisla- 
ture and  upon  this  court.      If  the  legislature  in  any  act 
disregard  the  mandate  it  ia  the  duty  of  this  court  to  nullify 
the  act,  and  the  fact  that  the  abortive  legislation  may  be 
highly  beneficial  and  salutary  in  its  nature  can  in  no  man- 
ner control  that  duty.     Our  constitutional  provision  is  clear, 
direct,  and  positive.     "No  bill  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title."     What  was  the 
subject  of  the  bill  in  this  case?     In  section  85  of  Sutherland 
on  Statutory  Construction  it  is  said:  "  It  is  a  matter  of  some 
difficulty,  in  many  instances,  to  determine  precisely  what  is 
the  subject  of  an  act,  by  reason  of  the  contrariety  of  its  pro- 
visions and  the  complexity  of  its  machinery  and  aims." 
The  language  is  not  inappropriate  here.     Generally  speaking, 
the  subject  was  the  state  funds;  more  specifically  it  was  the 
security  and  augmentation  of  those  funds;  but  neither  gener- 
ally nor  specifically  is  the  subject  expressed  in  the  title — 
"An  act  creating  the  oflBce  of  the  board  of  state  auditors  and 
prescribing  the  duties  thereof."     Was  the  act  passed  for  the 
purpose  of  creating  that  board?     Was  that  the  subject — the 
object — of  the  act?     Clearly  not.     The  board  was  simply  an 
i  .iLrumentality  for  the  accomplishment  of  some  purpose,  but 
what  purpose  no  human  foresight  could  determine  from  that 
title.     Following  that  title  the  legislature  might  with  equal 
propriety  have  passed  an  act  relating  to  any  subject  upon 
which  the  legislature  could  constitutionally  authorize  a  board 
to  act.     We  have  held  that,  when  the  subject  of  the  act  was 
properly  expressed  in  its  title,  the  act  might  create  the  means 
and  instrumentalities  required  for  its  own  accomplishment: 
State  V.  Woodviansee,  1  N.  Dak.  246;  State  v.  Haas,  2  N.  Dak. 
202,  but  it  has  never  been  held,  under  this  provision,  that 
where  the  title  annourced  only  the  instrumentality,  the  act 
itself  might  announce  the  subject  upon  which  the  instrumen- 
tality was  expected  to  operate.     *'*  Were  we  disposed  to  be 
critical,  we  might  say  the  title  in  this  case  does  not  even  say 
that  much,  for  it  announced  but  one  of  several  instrumental- 
ities.    The  action  of  the  governor  and  state  treasurer  is  just 
as  essential  for  the  accomplishment  of  the  purpose  of  the  act 
as  the  action  of  the  board.     "  It  is  required  that  an  act  shall 
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contain  but  one  subject,  but  that  that  be  expressed  in  the 
title.  The  title  thus  made  a  part  of  an  act  must  agree  with 
it  by  expressing  its  subject.  The  title  will  fix  bounds  to  tlie 
purview,  for  it  cannot  exceed  the  title  subject,  nor  be  con- 
trary to  it It  is  not  enough  that  the  act  embraces 

but  a  single  subject  or  object,  and  that  all  its  parts  are  ger- 
mane. The  title  must  express  tliat  subject,  and  comprehen- 
sively enough  to  include  all  of  the  provisions  in  the  body  of 
the  act":  Sutherland  on  Statutory  Construction,  sec.  87.  A 
single  glance  discovers  that  the  title  in  this  case  meets  no 
single  requirement  there  specified.  As  fully  sustaining  the 
text-writer,  see  Astor  v.  Arcade  Ry.  Co.,  113  N.  Y.  93;  Mis- 
sissippi etc.  Boom  Co.  v  Prince,  34  Minn.  79;  State  v.  Kinsellay 
14  Minn.  524;  State  v.  Smith,  35  Minn.  257;  Brown  v.  State,j 
79  Ga.  324;  State  v.  Everage,  33  La.  Ann.  120;  Brooks  v.  Pec 
pie,  14  Col.  413;  Montgomery  v.  State,  88  Ala.  141;  Igoe  y\ 
State,  14  Ind.  239;  Board  of  Supervisors  v.  Auditor  General,  Qi 
Mich.  659;  Grubbs  v.  State,  24  Ind.  295.  In  each  of  the  foreJ 
going  cases  statutes  were  held  unconstitutional,  as  in  viola- 
tion of  the  provision  under  discussion;  but  in  no  one  of  saic 
cases,  nor  in  any  case  to  which  we  have  been  cited  or  thai 
we  have  found,  was  the  violation  of  that  provision  so  pal  pa, 
ble  as  in  this  case.  As  individuals  we  may  deplore  th« 
necessity  that  compels  us  to  nullify  a  statute  clearly  benefit 
cial  to  this  state,  but  as  a  court  our  path  is  plain.  The 
judgment  below  should  be  reversed,  and  the  action  dismissed^ 
and  it  is  so  ordered. 

All  concur.  _ 

StATUTKS. — ThK  PROHISmON   IN   THE   CONSTITUTIOM  AOATKST  EnAOITK^ 

Laws  Which  Embrace  More  than  One  Sobject  must  be  given  a  bro 
aad  extended  meaning,  so  as  to  allow  the  legislature  full  scope  to  include  ii 
one  act  all  matters  having  a  logical  and  natural  coiuiection:  Johnson  v.  Har 
risen,  47  Minn.  576;  28  Am.  St.  Rep.  382,  and  note,  with  the  cases  collected 
This  provision  is  to  be  liberally  construed:  Extended  note  to  Davia  v.  Sd 
61  Am.  Deo.  339. 

Statutes — Title  or  Acrr. — If  the  subject  matter  of  a  statute  is  compose 
of  two  or  more  essential  elements,  only  one  of  which  is  expressed  in  tht 
title,  it  is  insufficient  under  a  constitutional  requirement  that  "  every  act 
•hall  embrace  but  one  subject  and  matters  properly  connected,  which  sub- 
ject shall  be  expressed  in  the  title":  Henderson  v.  London  etc  Ins.  Co.,  135 
Ind.  23;  41  Am.  St.  Kep.  410,  and  note.  A  statute  is  not  open  to  the  objec- 
tion that  it  oontaias  subjects  not  "  clearly"  expressed  in  its  title,  when  such 
subjects  are  all  "  referable  and  cognate"  to  the  subjects  expressed  in  the 
title:  8taU  v.  Harivb,  95  Ala.  176;  36  Am.  St.  Rep.  195,  and  note.  See, 
also,  the  extended  note  to  Neuendorf  r.  Duryea,  26  Am.  Rep.  239. 
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Power  v.   Larabeb. 

[8  North  Dakota,  502.] 

An  ExKcvmov  Salk  will  not  bb  Vacated  for  iaadeqnacy  of  price  it  tbe 
defendant  is  entitled  to  redeem  therefrom,  and  haa  notice  of  the  salft 
and  an  opportunity  to  exercise  his  right. 

Ah  Exbcution  Salk  will  bk  Vacatkd,  Becausk  Sevsral  Parckls  or 
Real  Property  were  Sold  in  a  Lump,  on  motion  of  the  defendant, 
unless  the  purchaser  can  show  that  the  sale  in  that  mode  haa  not  in- 
terfered with  the  defendant's  right  of  redemption. 

Execution  Sale.  —A  Waiveb  of  a  Right  to  Procure  the  Vaoatioh  or 
AN  Execution  Sale  arises  from  an  attempt  to  redeem  therefrom,  and 
by  settling  the  judgment,  and  in  sach  settlement  taking  credit  for  th» 
amount  realized  at  such  sale. 

Exkcutiok  Sale,  Waiver  of  Objections. — Most  of  the  irregularities  on 
account  of  which  execution  sales  may  be  set  aside  may  be  waived  by 
the  parties  interested.  This  waiver  may  be  presumed  from  their  ap- 
parent acquiescence,  as  well  as  proved  by  direct  and  positive  evidence. 

Execution  Sales.— A  Motion  to  Vacate  an  Execution  Sale  must  be- 
made  within  a  reasonable  time,  and,  where  there  is  a  right  of  rcdemp^ 
tion,  this  reasonable  time  is  probably  measured  by  the  statutory  period, 
of  redemption. 

An  Execution  Sale  in  the  Lump  of  Several  Parcels  of  Real  Estatb: 
is  not  void. 

An  Execution  Sale  at  Which  no  Person  is  Present  Except  thb 
Sheriff,  and  the  plaintiff  and  his  attorney,  is. not  void  for  that  reason^ 

J,  E.  Robinson,  for  the  appellant. 

0.  K.  Andrus  &  Herman  Winterer,  for  the  respondent. 

•***  Corliss,  J.  The  appeal  is  from  an  order  vacating  an- 
execution  sale  of  real  estate.  At  the  sale  the  plaintiff  in 
the  execution  bid  in  the  property  for  ninety-six  dollars. 
One  of  the  grounds  on  which  the  validity  of  the  sale  is  at- 
tacked is  the  inadequacy  of  the  price  for  which  the  prop- 
erty was  sold.  There  was  over  seventeen  hundred  acres  sold 
at  the  sale,  and  it  appears  that  the  land  was  worth  at  least 
four  dollars  an  acre.  That  this  inadequacy  is  so  gross  as  ta 
shock  the  conscience  cannot  be  doubted.  In  addition,  it  ap- 
pears that  the  sheriff  of  the  sale  utterly  failed  to  comply 
with  the  statute,  which  requires  him  to  offer  the  land  for  sale 
in  separate  parcels.  There  were  no  less  than  eleven  distinct 
tracts  sold  in  a  lump,  without  even  an  *®*  attempt  to  sell 
them  separately.  "When  the  sale  is  of  real  property,  con- 
sisting of  several  known  lots  or  parcels,  they  must  be  sold 
separately":  Comp.  Laws,  sec.  5144.  While  we  are  not  pre- 
pared to  say  that,  after  a  sale  has  been  fairly  advertised  and 
conducted,  and  is  regular  in  every  respect,  it  should  be  set 
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aside  on  the  sole  ground  of  the  inadequacy  of  the  price  bid, 
yet,  where  the  statute  requiring  a  sale  in  separate  parcels 
has  been  so  grossly  violated  as  in  this  case,  we  would  have 
no  hesitation  in  setting  aside  the  sale  were  it  not  for  the 
statute  which  permits  the  judgment  debtor  to  redeem  from 
the  sale  at  any  time  within  a  year.  We  cannot  see  how  the 
debtor  can  appeal  to  the  inadequacy  of  the  price  as  a  reason 
for  having  the  sale  vacated.  The  law  allows  him  to  over- 
throw such  a  sale,  to  protect  him  against  a  sacrifice  of  his 
property.  Where  his  title  is  divested  at  the  sale  his  only 
remedy  to  protect  himself  from  loss  is  by  attacking  the  sale 
itself.  But,  where  a  right  to  redeem  after  the  sale  is  vested 
in  him  by  statute,  it  is  not  necessary  for  him  to  attack  the 
Bale  to  save  a  sacrifice  of  his  property.  Indeed,  he  will 
always  find  it  more  to  his  advantage  to  redeem.  By  redemj)- 
tion  he  can  wipe  out  the  sale,  and  destroy  the  lien  of  the 
judgment  upon  the  land  for  a  trifling  sum  in  comparison 
with  the  value  of  the  property  on  which  the  judgment  was 
a  lien.  If  the  amount  bid  is  less  than  the  amount  of  the 
judgment  the  defendant,  by  redemption,  secures  the  same 
benefit  which  would  accrue  to  him  should  the  plaintifT  volun- 
tarily release  the  land  from  the  lien  of  the  judgment  on  pay- 
ment of  only  a  portion  thereof,  the  land  on  which  it  was  a 
lien  being  worth  many  times  the  amount  so  paid.  Where 
the  defendant  has  full  knowledge  of  the  sale,  and  an  oppor- 
tunity to  redeem,  the  injustice  resulting  from  a  sale  for  an 
inadequate  price  will  fall,  if  it  all,  upon  the  plaintiflF,  who 
may  find  that  the  defendant  has  by  redemption  secured  the 
release  of  very  valuable  property  from  the  lienof  a  judgment 
©n  the  paj'mentof  a  paltry  sum  upon  redemption,  leaving  the 
greater  portion  of  the  judgment  unsecured.  It  will  be  an 
interesting  question,  when  it  arises,  whether  the  judgment 
creditor  himself  may  not  have  a  sale  '®®  set  aside  for  gross 
inadequacy  of  price,  when,  through  excusable  mistake  on 
his  part,  or  conduct  on  the  part  of  the  defendant  tending  to 
create  fears  as  to  the  title  of  defendant,  the  plaintiff  has  been 
deterred  from  bidding  the  reasonable  value  of  the  land  and 
the  full  amount  due  upon  his  claim,  or,  in  case  that  amount 
exceeds  the  value  of  the  land,  has  been  deterred  from  bidding 
the  reasonable  value  of  the  same.  The  authorities  fully  sus- 
tain us  in  our  ruling  that  the  right  of  redemption,  where  de- 
fendant has  had  knowledge  of  the  sale,  and  an  opportunity 
to  exercise  his  right  of  redemption,  affords  him  ample  pro- 
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tection  against  a  sacrifice  of  his  property  through  a  sale  for 
an  inadequate  price:  2  Freeman  on  Executions,  1050,  note; 
Mixer  v.  Sibley,  53  111.  61;  First  Nat.  Bank  v.  Black  HilU 
Fair  Assn.,  2  S.  Dak.  145;  Coolbaugh  v.  Roemer^  32  Minn. 
445. 

But  there  is  connected  with  a  sale  for  an  inadequate  price, 
in  this  case,  an  irregularity  in  the  shape  of  the  sale  of  eleven 
distinct  parcels  in  a  lump.  What  effect  has  this  irregularity 
in  taking  the  case  out  of  the  rule  we  have  just  enunci- 
ated? The  statute  makes  it  the  duty  of  the  sheriff  to  sell 
separately  several  known  lots  or  parcels.  He  should  not  sell 
them  in  a  lump.  Section  5144  of  the  Compiled  Laws:  "And 
when  the  sale  is  of  real  property,  consisting  of  several 
known  lots  or  parcels  they  must  be  sold  separately."  This 
statute  was  violated.  Eleven  distinct  parcels  were  sold  as 
one  piece.  But  should  the  sale  be  set  aside  on  this  ac- 
count? That  depends  upon  the  purpose  of  the  statute  and 
the  particular  facts  of  this  case.  The  sheriff  is  required  to 
sell  each  parcel  separately,  for  two  reasons.  One  is  that 
the  land  may  bring  the  best  price,  and  that  no  more  than 
enough  to  pay  the  lien  shall  be  sold;  and  the  other  is  to  enable 
the  defendant  to  redeem  any  one  or  more  of  the  parcels  with- 
out being  compelled  to  redeem  all  the  land  sold.  When 
sold  in  a  lump  it  is  impossible  for  him  to  redeem  less  than 
the  whole,  because  there  is  no  basis  for  redemption  of  any 
particular  parcel  or  parcels.  Now,  so  far  as  the  object  of  the 
statute  is  to  secure  the  best  price  for  the  property  at  the 
eale,  the  defendant,  who  has  the  right  to  redeem,  and  has  a 
*®*  fair  opportunity  to  exercise  that  right,  has  no  interest  in 
the  matter.  He  will  always  be  benefited  by  a  sale  like  the 
one  in  the  case  at  bar,  wliere  the  property  brings  less  than 
its  value,  and  less  than  the  amount  due  upon  the  judgment. 
He  can  redeem,  and  by  redemption  he  frees  his  property 
from  a  lien  for  less  than  the  amount  due  upon  the  lien,  and 
less  than  the  value  of  the  property.  The  person  who  is 
interested  in  a  sale  of  separate  parcels,  so  far  as  the  price 
to  be  obtained  is  concerned,  is  the  plaintiff;  and  it  is  quite 
significant  that  the  defendant  is  not  to  decide  whether  the 
property  shall  be  sold  in  a  lump  or  in  parcels,  against  the 
rights  of  the  plaintiff  to  have  it  sold  in  separate  parcels, 
the  statute  merely  declaring  that  tlie  defendant  may  direct  the 
order  in  which  the  several  parcels  shall  be  sold:  Comp.  Laws, 
sec.  5144.     But  in  so  far  as  a  sale  in  lump  interferes  with 
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the  defendant's  right  to  redeem  any  particular  parcel  or 
parcels,  and  compels  him  to  redeem  property  which  may  not 
be  worth  redeeming,  and  in  order  to  redeem  the  parcels  of 
value  to  pay  something  additional  on  account  of  the  necessity 
of  redeeming  tiiat  which  it  may  not  be  profitable  for  him  to 
redeem,  the  duty  of  the  sheriff  to  sell  in  separate  parcels  i» 
absolute.  Two  parcels  of  land  are  sold,  one  valuable  to  the 
owner,  the  other  mortgaged  for  all  it  is  worth.  If  sold  in  & 
lump,  it  is  impossible  to  tell  how  much  of  the  price  was  bid 
for  the  parcel  worth  nothing  to  the  defendant.  The  exercise 
of  the  right  of  redemption,  therefore,  affords  him  no  adequate 
protection.  By  reason  of  the  sheriff's  failure  to  obey  the 
statute  the  defendant  in  such  a  case,  if  he  cannot  have  the 
sale  set  aside,  must  pay  what  is  bid  for  both  the  worthless 
and  the  valuable  parcel,  and  redeem  both,  when  it  would  be 
profitable  for  him  to  redeem  only  one.  But  if  it  should 
appear  that  the  smaller  parcel  sold  was  worth  more  than  the 
total  price  bid  for  the  whole  property,  then  it  would  be  clear 
that  the  defendant  had  not  been  prejudiced  by  the  sale  in  a 
lump,  because  it  would  be  profitable  for  him  to  redeem  such 
smaller  piece  by  the  payment  of  the  total  price  bid  for  the 
whole;  and  it  would  be  still  more  profitable  for  him  to  be 
able  to  redeem  at  the  same  time,  and  in  addition,  all  *•* 
the  other  parcels  for  the  same  sum.  But  in  this  case  we  are 
unable  to  determine  clearly  that  the  defendant  has  not  been 
prejudiced  by  the  sale  of  the  several  parcels  in  one  mass. 
One  parcel  consists  of  only  about  three  acres,  and  its  value 
may  not  be  more  than  a  trifling  sum.  Where  there  is  a  sale 
in  parcels  for  an  inadequate  price  the  right  of  redemption 
is  a  sufficient  protection  against  sacrifice;  but,  where  the  right 
of  redemption  is  interfered  with  by  selling  several  parcels  in 
a  lump,  then  it  is  the  duty  of  the  court  to  set  aside  the  sale, 
unless  the  purchaser  can  show  that  no  possible  injury  with 
respect  to  his  redemption  right  could  have  resulted  to  de- 
fendant by  the  disregard  of  the  statute  requiring  sale  in  sepa- 
rate parcels.  As  sustaining  our  view  that  in  such  a  case  the 
sale  should  be  set  aside,  see  Berry  v.  Lovi,  107  111.  612;  Lurton 
y.Rodgers,  139  111.  554;  32  Am.  St.  Rep.  214;  Branch  v.  Foust, 
130  Ind.  538;  WHght  y.  Dich,  116  Ind.  538;  Smith  v.  Hun- 
toon,  134  111.  24;  23  Am.  St.  Rep.  646;  Omffam  v.  Burgeg$, 
117  U.  S.  180;  Cohen  v.  Menard,  136  III.  130;  Fletcher  v.  Mc 
Oill,  110  Ind.  395. 
But  we  are  not  necessarily  called  upon  to  decide  whether 
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the  sale  should  have  been  set  aside  under  these  conditions,  aa 
it  is  apparent  that  the  defendant,  by  his  conduct  and  delay, 
has  waived  his  right  to  attack  the  sale.  He  has  repeatedly 
recognized  and  treated  it  as  valid.  He  attempted  to  redeem 
from  the  sale,  and  before  this  attempted  redemption  he  paid 
the  balance  due  upon  the  judgment,  and  took  a  satisfaction  of 
the  judgment,  and  had  it  placed  on  record.  Merely  paying  the 
balance  of  the  judgment  might  not  be  construed  as  an  acqui- 
escence in  the  sale;  but  when,  after  making  the  payment, 
the  defendant  accepted  and  recorded  a  satisfaction  of  the 
entire  judgment  he  claimed  the  benefit  of  the  partial  pay- 
ment resulting  from  the  sale  of  his  land.  In  his  letters  to 
plaintiff's  counsel  he  distinctly  states  that  it  is  his  purpose  to 
redeem.  There  is  no  hint  to  be  found  in  any  of  them  that  he 
claims  that  the  sale  is  invalid  for  any  reason.  To  clear  up  all 
doubt  as  to  his  purpose  to  abide  by  the  sale  he  attempted  to 
redeem  therefrom.  The  sheriff,  assuming  the  redemption  to 
have  ***  been  legally  made,  issued  to  him  a  certificate  of  re- 
demption, which  he  received  and  had  placed  on  record.  The 
plaintiff  in  the  execution,  who  purchased  at  the  sale,  having 
instituted  an  action  to  have  the  redemption  certificate  an- 
nulled, the  defendant  answered  the  complaint  by  asserting 
anew  the  validity  of  the  sale,  averring  that  he  had  redeemed 
from  the  sale,  and  setting  forth  facts  which  he  claimed  ex- 
cused him  from  redeeming  within  the  statutory  period.  To 
still  further  emphasize  his  election  not  to  attack  the  sale  he 
waits,  not  only  until  after  the  expiration  of  the  redemption 
period,  but  four  months  thereafter,  before  making  the  motion 
to  set  aside  the  sale.  Whether  the  defendant's  attempt  to 
redeem  was  successful  it  would  not  be  proper  for  us  to  decide 
in  this  case.  Nor  do  we  wish  to  be  understood  as  deciding 
that  defendant  might  not,  by  suit  in  equity,  be  allowed  to  re- 
deem, even  after  the  time  had  expired,  upon  making  a  proper 
showing  excusing  his  failure  to  redeem  within  the  statutory 
time.  See,  in  this  connection,  Graffam  v.  Burgess,  117  U.  S. 
180;  Tics  v.  Russell,  43  Minn.  66;  Cmnphell  v.  Leonard,  132 
111.  232;  Trotter  v.  Smith,  59  111.  240;  Honnihan  v.  Friedman, 
13  111.  App.  226;  Palmer  v.  Douglas,  107  111.  204;  Union  Mut. 
etc.  Ins.  Co.  v.  White,  106  111.  67;  Griffin  v.  Coffey,  9  B.  Mon. 
452;  50  Am.  Dec.  519;  Adams  v.  Kable,  6  B.  Mon.  384;  44 
Am.  Dec.  772;  Lucas  v.  Nichols,  66  111.  41;  Lurton  v.  Rodgert^ 
139  111.  554;  32  Am.  St.  Rep.  214;  Branch  v.  Foust,  130  Ind. 
538.     But  defendant  is  not  seeking  to  redeem.    He  is  attack- 
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ing  the  sale  itself.  So  far  he  has  been  successful,  despite  the 
fact  that  the  whole  trend  of  his  conduct  was  an  emphatic 
recognition  of  the  sale.  It  cannot  be  doubted  that  a  defend- 
ant, by  his  conduct,  may  waive  his  right  to  attack  an  execu- 
tion sale  as  irregular.  "  Most  of  the  irregularities  on  account 
of  which  sales  are  set  aside  may  be  waived  by  the  parties  inter- 
ested; and  this  waiver  may  be  presumed  from  their  apparent 
acquiescence,  as  well  as  proved  by  direct  and  positive  evi- 
dence": 2  Freeman  on  Executions,  sees.  307;  Tooley  v.  Grid- 
ley,  3  Smedes  &  M.  493;  41  Am.  Dec.  628;  Crawford  y.  Oinut 
35  Iowa,  543.  See,  also,  Rowe  v.  Major,  92  Ind.  206;  Maple 
V.  Kussart,  53  Pa.  St.  348;  91  Am.  Dec.  214;  McConnell  v. 
People,  71  111.  481.  The  two  remedies  *'®  are  inconsistent. 
Redemption  proceeds  upon  the  theory  that  the  sale  is  valid 
and  is  to  stand.  After  a  party  has  chosen  this  remedy,  has 
pursued  it  persistently,  and  has  manifested  no  purpose  to 
attack  the  sale  until  after  the  time  for  redemption  has  ex- 
pired, he  cannot,  at  that  late  day,  change  front,  and  question 
the  validity  of  the  sale  he  has  repeatedly  and  for  a  long  time 
recognized  and  affirmed.  We  do  not  wish  to  be  understood 
as  intimating  that  the  motion  to  set  aside  the  sale  wiis  made 
in  time.  There  must  be  a  period  after  which  an  execution 
sale  will  not  be  disturbed.  All  the  authorities  agree  on  this 
point,  and  there  seems  to  be  much  force  in  the  view  that  the 
defendant  must  move  in  a  reasonable  time,  and  that,  where 
there  is  a  right  of  redemption  vested  by  the  statute  in  the  de- 
fendant, this  reasonable  time  is  measured  by  tlie  statutory 
period  of  redemption:  2  Freeman  on  Executions,  sec.  307, 
p.  1039;  Stewart  v.  Marshall,  4  G.  Greene,  75;  Lurlon  v.  Rod- 
gers,  139  111.  554;  32  Am.  St.  Rep.  214;  Abbott  v.  Peck,  35 
Minn.  499;  Griswold  v.  Stoughton,  2  Or.  61;  84  Am.  Dec.  409; 
Raymond  v.  Pauli,  21  Wis.  531;  Fletcher  v.  McGill,  110  Ind. 
395-406;  Vigoureux  v.  Murphy,  54  Cal.  346;  Cunningham  v. 
Felker,  26  Iowa,  117;  Fergus  v.  Woodworth,  44  111.  374-378; 
Raymond  v.  Holborn,  23  Wis.  57;  99  Am.  Dec.  105;  First  Nat. 
Bank  v.  Black  Hills  Fair  Assn.,  2  S.  Dak.  145;  Love  v.  Cherry, 
24  Iowa,  210.  While  it  is  true  that  as  against  the  plaintiff, 
who  has  brought  in  the  property,  the  court  may  set  aside  a 
sale  even  after  the  redemption  period  has  expired,  this  can  be 
done  only  by  a  proper  showing  excusing  the  delay  in  making 
the  motion:  Fletcher  v.  McGill,  110  Ind.  395-406;  Lurton  v. 
Rodgers,  139  111.  554;  32  Am.  St.  Rep.  214;  Branch  v.  Foust, 
130  Ind.  538;  Sioux  City  etc.  Land  Co.  v.  Walker^  78  Iowa, 
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476.  See,  also,  Bean  v.  Haffendorfer,  84  Ky.  685.  It  is  not 
necessary  for  us  to  decide  whether  defendant  has  excused  his 
delay  in  attacking  the  sale,  as  we  are  clear  that  he  has  waived 
his  right  to  assail  it.  The  learned  judge  who  set  aside  the  sale 
filed  an  opinion  in  which  he  held  that  a  failure  to  sell  in  sep- 
arate parcels  rendered  the  sale  void.  We  ***  cannot  agree  to 
this  proposition.  Both  principle  and  authority  are  against 
it.  The  sale  is  voidable.  The  defendant  may  ratify  it  by 
his  conduct.  He  may  lose  his  right  to  assail  it  by  his  delay 
in  questioning  its  validity.  We  refer  to  some  of  the  author- 
ities holding  that  the  sale  is  merely  voidable:  See  authorities 
cited  in  2  Freeman  on  Executions,  sec.  296,  p.  985,  note  7;  12 
Am.  &  Eng.  Ency.  of  Law,  216,  and  cases;  Hudepohl  v.  Lib- 
erty Hill  etc.  Min.  Co.,  94  Cal.  588;  28  Am.  St.  Rep.  149; 
Reynolds  v.  Tenant,  51  Ark.  84;  Lewis  v.  Whitten,  112  Mo, 
318;  Hoffman  v.  Buschman,  95  Mich.  538. 

The  sale  appears  to  have  been  regarded  by  the  learned 
judge  as  void  also  for  the  reason  that  there  was  no  one  pres- 
enc  thereat  except  the  sheriff  and  plaintiff's  attorney.  This 
ruling  was  placed  upon  that  provision  of  the  statute  requiring 
the  sheriff  to  sell  to  the  highest  bidder:  Comp.  Laws,  sec, 
5144.  The  reasoning  is  that  there  must  be  at  least  two  bid- 
ders at  the  sale;  otherwise,  there  is  no  highest  bidder.  We  are 
clear  that  this  is  a  too  narrow  construction  of  the  statute — on© 
which  was  never  contemplated  by  the  legislature.  It  would 
defeat  every  sale,  unless  the  plaintiff  could  induce  some  one 
to  bid  upon  the  property.  What  the  statute  clearly  means  is 
that,  after  the  public  have  been  fairly  notified  of  the  sale,  the 
property  shall  be  sold  for  the  best  price  that  can  be  obtained. 
It  is  not  necessary  that  there  should  be  more  than  one  bid- 
der to  make  a  sale  at  public  auction.  It  is  sufficient  if  the 
public  have  been  fully  advised  of  the  sale  by  legal  pub- 
lication of  notice,  and  have  the  right  to  attend  and  bid. 
Those  who  do  not  attend  the  sale  assert  by  their  conduct  that 
they  do  not  wish  the  property  at  any  price.  Must  the  plain- 
tiff's right  to  collect  his  judgment  be  forever  stayed  because 
he,  alone,  is  willing  to  buy  the  property?  We  have  no  doubt 
on  this  point  on  principle,  and  we  are  able  to  cite  eminent 
authority  to  support  our  view  that  the  absence  of  all  other 
bidders  did  not  of  itself  render  tlie  sale  either  void  or  void- 
able: Learned  v.  Geer,  139  Mass.  31;  2  Freeman  on  Execu- 
tions, sec.  308,  pp.  1046,  1047.  Such  a  sale  miglit,  under 
certain  circumstances,  be  set  aside,  but  this  case  does  not 
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present  such  circumstances.    The  order  vacating  the  •*•  sale 
is  reversed,  and  the  court  is  directed  to  enter  an  order  deny- 
ing the  motion  to  set  aside  the  sale. 
All  concur. 

Wallin,  J.,  concurring.  I  think  the  sale  of  the  realty  was 
not  rendered  absolutely  void  by  the  sale  of  separate  parcels 
in  solido,  without  first  offering  the  parts  separately;  nor  do  I 
think  the  sale  was  made  void  because  no  one  bid  at  the  sale 
except  the  creditor;  but  in  my  judgment  the  sale  was  clearly 
irregular  under  section  5144  of  the  Compiled  Laws,  because 
the  parcels  were  not  separately  offered  before  being  struck  off 
in  mass.  Such  an  irregularity  in  the  sale  of  real  estate  upon 
execution  would,  for  reasons  stated  at  length  in  the  opinion 
by  Judge  Corliss,  furnish  sufficient  ground  for  setting  aside 
the  sale  by  a  direct  application  to  the  court,  made  by  motion 
in  the  action  in  which  the  execution  issued.  The  practice  of 
moving  by  motion  in  the  action  to  set  aside  irregular  sales  is 
well  established,  and  is  a  speedy  and  convenient  remedy. 
But  in  the  case  under  consideration  I  am  quite  clear,  forrea* 
fions  stated  fully  in  the  opinion  by  Judge  Corliss,  that  the 
■debtor  has  lost  his  right  to  make  the  application.  He  has 
been  guilty  of  great  laches  as  to  time,  and  has  also  impliedly 
waived  his  rights  by  his  conduct  with  reference  to  the  sale. 
I  fully  concur  with  the  views  expressed  by  Judge  Corliss  as 
to  tiie  proper  disposition  to  be  made  of  the  case,  but  I  prefer 
to  limit  my  concurrence  to  the  grounds  I  have  mentioned, 
and  do  not  care  to  express  an  opinion  upon  other  features 
■discussed  in  said  opinion. 

The  order  should  be  reversed. 

Execution  Sales— Vacating  for  Inadkquact  o»  Peiob.  — A  mere  In- 
Adequacy  of  price  is  not  sufficient  to  set  aside  an  execution  sale,  but  it  may 
l>e  considered  in  connection  with  other  irregularities  in  the  proceedings: 
Lurton  v.  Rodge.rt,  139  111.  554;  32  Am.  SL  Rep.  214,  and  note.  Gross  inad- 
equacy of  price  is  insufficient,  by  itself,  to  vacate  an  execution  sale,  eren  on 
direct  attack,  though  it  may  be  regarded  as  strongly  indicative  of  fraud: 
Umith  V.  Perkins,  81  Tex.  152;  26  Am.  St.  Rep,  794,  and  note,  with  the  caaea 
collected.     See,  also,  the  note  to  Weaver  v.  Nugent,  13  Am.  St.  Rep.  800. 

ExKCUTiON  Sales  en  Masse — Valiuity  o». — Where  the  property  sold  is 
-susceptible  of  division,  and  a  smaller  portion,  if  offered,  would  have  satis- 
fied the  debt,  a  sale  en  masse  will  be  set  aside:  Smith  v.  Huntoon,  134  111.  24; 
23  Am.  St.  Rep.  646,  and  note.  When  property  susceptible  of  division  in 
■old  under  execution  en  masse  fur  an  inadequate  price,  without  first  being 
offered  in  parcels,  the  sale  will  be  set  aside  it  application  is  made  within  a 
reasonable  time:  Lurton  v.  Rodgers,  139  111.  554;  32  Am.  St.  Rep.  214,  and 
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note.  A  sale  of  property  en  masse  ander  execntion  will  not  b«  s«t  aside  no. 
less  it  is  shown  that  a  larger  sam  would  have  been  realized  from  the  sale  if 
the  property  bad  been  sold  in  parcels,  or  that  a  sale  of  less  than  the  whole 
tract  would  have  satisfied  the  execution:  Hudepohi  r.  Liberty  Hill  Water  etc 
Co.,  94  Cal.  58S;  28  Am.  St.  Rep.  149,  and  note,  with  the  cases  collected. 

Execution  Salks.  —  Effect  or  Dklat  in  Asking  to  have  thi  Samb 
SsT  AsiDS:  See  the  note  to  Smith  v.  Perkins,  26  Am.  St.  Rep.  801. 

EIXKCOTiON  Sales— Con  DUCT  of  thr  Salx. — There  can  be  no  public  sal* 
without  bidders  or  bystanders;  therefore,  an  execntion  sale  at  which  only 
the  sheriff  or  the  sheriff  and  the  plaintiff  are  present,  and  the  property  ii 
sold  to  the  plaintiff,  transfers  no  title:  SictetU  r.  Unangat,  16  Fa.  St.  90;  fiS 
Am.  Deo.  672,  and  note. 
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Gibson  v.  Western   New  York  and   Pennsyl- 
vania Railroad  Company. 

[164  PBUMaTLYAMIA  St  ATX,  142.] 

JcBT  Trial. — Though  thk  Vcrdict  ot  thk  Jdbt  Accepts  thi  Unoor* 

BOBORATKD    EVIDENCB   Or    OnK    INTERESTED    WITNESS  aS  against   the 

evidence  of  five  disinterested  witnesses,  and  the  trial  court  expresses 
its  own  conviction  to  be  in  conflict  with  that  of  the  jury,  but  denies 
a  new  trial,  its  action  must  be  affirmed  by  the  appellate  court.  To 
what  length  the  trial  courts  shall  go  in  their  efiforts  to  correct  injustice 
by  granting  new  trials  is  in  their  discretion,  not  in  that  of  the  appellate 
courts. 

Insane  or  Incompetent  Person,  Ratification  by. — If  one,  while  his 
reason  is  temporarily  dethroned,  enters  into  a  contract  or  executes  a 
release,  and,  after  being  restored  to  his  proper  faculties,  knowingly 
takes  the  benefit  of  his  contract,  be  thereby  ratifies  and  gives  it  force 
and  effect. 

Rklsasb  Granted  bt  ah  Incompetent  Person,  RAirncATioN  or. — If  a 
person  injured  by  a  railway  accident  executes  a  release  of  his  claim 
for  damages  therefor  while  in  an  unconscious  condition,  resulting  from 
the  use  of  auffisthetica,  and  receives  the  amount  in  payment  of  which 
the  release  was  granted,  and,  after  recovering  his  faculties,  is  informed 
that  the  execution  of  a  release  is  claimed  by  the  railway  corporation, 
and  knows  that  he  has  in  his  possession  two  hundred  and  forty  dollars 
more  than  he  had  before  the  accident,  and  neither  returns,  or  offers  to 
return,  the  money,  he,  by  his  acquiescence,  ratifies  the  release,  and 
precludes  himself  from  any  further  recovery  of  damages. 

OoHTRACT.  —  One  Seeking  to  Disaffirm  a  Contract  Solely  Because  or 
His  Temporary  Incapacity  when  he  made  it,  such  incapacity  being 
entirely  unknown  to  the  other  party,  mast  not  retain  the  fruits  of  bis 
oon  tract. 

William  D.  Brovm  and  Eugene  Mullin^  for  the  appellant. 

Oeorge  H.  Higgina  and  0.  C.  <&  W,  H.  AlUn^  for  the  ap- 
pellee. 

(M«) 
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•*•  Dean,  J.  The  plaintiflF,  a  farmer  by  occupation,  on 
December  23,  1890,  while  a  passenger  on  defendant's  rail- 
road, was  injured  in  a  wreck  near  Bradford;  his  left  shoulder 
was  dislocated  and  broken,  and  his  injury,  if  not  permanent, 
for  a  long  time  will  seriously  disable  him  in  the  performance 
of  hard  manual  labor.  The  wreck  occurred  about  noon,  and 
the  same  day  the  railroad  company  had  him  removed  to  the 
Riddell  House,  in  the  town  of  Bradford.  He  received  some 
attention  the  same  evening,  and  the  next  morning,  when 
about  to  leave  for  his  home,  was  visited  by  Mr.  Wilmoth,  the 
agent  of  the  railroad  company,  and  Dr.  BenninghoflF,  the 
company's  surgeon,  who  persuaded  him  to  stay  and  be 
treated  by  the  company's  surgeons.  About  11  o'clock  in 
the  forenoon  of  the  same  day  Dr.  Benninghoff,  accompanied 
by  Drs.  James  and  Stewart,  two  other  surgeons,  again  visited 
him  to  make  an  examination  of  his  injuries,  and  apply  such 
remedy  as  was  demanded.  Anaesthetics,  chloroform  and 
ether,  to  the  extent  of  bringing  about  insensibility  to  pain 
and  unconsciousness,  were  administered;  the  examination 
was  made,  and  the  shoulder  given  such  treatment  as  the 
nature  of  the  injury  called  for.  He  was  insensible  from  the 
anaesthetics  for  from  twenty-five  to  thirty  minutes,  and  in 
this  tinie  the  surgeon's  work  was  finished;  consciousness 
returned  in  five  to  ten  minutes  after;  he  then  talked  ration- 
ally; told  the  surgeons  they  would  find  some  of  his  clothing 
in  his  satcliel,  then  in  the  room,  and  seemed,  if  not  entirely 
restored,  to  be  rapidly  regaining  a  normal  condition.  The 
surgeons  then  left.  In  about  three-quarters  of  an  hour  Dr. 
Stewart  returned  to  the  **''  room,  and  remained  from  five 
to  ten  minutes;  inquired  as  to  his  condition,  and  he  replied 
he  was  feeling  well,  except  some  pain  in  his  shoulder;  he 
seemed  then  to  have  completely  recovered.  Between  4  and 
5  o'clock  in  the  afternoon  of  the  same  day  J.  D.  Hancock, 
Esq.,  solicitor,  and  B.  J.  Wilmoth,  agent  of  the  company, 
called  upon  him  for  the  purpose  of  settling  and  obtaining  a 
release  of  any  claim  he  had  for  damages  against  the  com- 
pany because  of  his  injury.  They  informed  him  of  their 
object,  and  talked  with  him  about  his  injury,  and  the  basis 
of  computation  for  payment.  He  thought  he  ought  to  have 
his  wages  while  unable  to  work,  at  the  rate  of  $1.50  per  day, 
and  possibly  the  cost  of  caring  for  him  while  getting  well. 
He  named  $150  as  a  reasonable  sum  covering  his  loss  of 
earnings;  Mr.  Hancock  thought  this  was  not  enough,  con- 
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«idering  the  probable  loss  of  time  before  he  would  recover 
from  such  an  injury,  and  suggested  the  payment  of  $240, 
and  he  willingly  accepted  the  offer.  A  release  was  drawn, 
read  to  him,  and  he  aflBxed  his  signature.  He  expressed  an 
intention  of  immediately  returning  home,  but,  yielding  to 
their  persuasions  and  suggestion  that  he  would  have  better 
treatment  in  the  hospital  at  Bradford,  he  agreed  to  remain. 
The  $240  was  handed  him  in  money;  he  requested  Mr.  Han- 
cock to  take  his  pocketbook  out  of  his  hip  pocket;  he  did  so; 
plaintiff  then  counted  over  the  $240,  took  a  small  sum  of  his 
own  out  of  the  pocketbook,  and  put  all  together  back  in  the 
pocketbook.  Mr.  Hancock  told  him  that  all  his  bills  would 
be  paid,  and,  when  about  leaving  the  room,  plaintiff  said: 
^'  If  it  should  happen  I  don't  entirely  recover  the  use  of  my 
limb  I  will  expect  this  company  to  give  me  a  place." 

The  accident  happened  on  Tuesday;  the  following  Friday 
plaintiff  went  to  the  hospital  in  Bradford,  where  he  remained 
more  than  three  months;  and  about  six  months  after  the 
accident,  on  June  11,  1891,  he  brought  this  suit  to  recover 
damages  for  the  injury  caused  by  the  company's  negligence. 

On  the  trial  there  was  no  denial  by  the  company  of  its  lia- 
bility for  damages.  The  release,  however,  was  set  up  as  a 
complete  defense.  To  this  the  plaintiff  replied  that  at  the 
time  it  was  executed  his  mental  condition,  resulting  from  his 
injury  and  the  effect  of  the  anaesthetics,  was  such  that  he  was 
wholly  irresponsible;  that  he  not  only  did  not  comprehend 
the  nature  *"**  of  the  contract  signed  by  him,  but  was  not 
conscious  that  he  was  signing  any  paper  relating  to  the  sub- 
ject of  the  contract. 

The  defendant  replied  that  even  if  this  were  so,  after- 
ward, at  a  time  when  no  mental  incapacity  is  alleged,  he, 
by  distinct  and  unequivocal  declarations  and  acts,  ratified 
the  contract.  The  court  submitted  all  the  evidence  bearing 
on  the  disputed  points  to  the  jury,  who  found  a  verdict  of 
$5,134.08  for  the  plaintiff.  Judgment  having  been  entered 
on  the  verdict,  the  defendant  appeals. 

The  assignments  of  error,  although  seven  in  number,  may 
be  readily  condensed  to  two,  and  still  embrace  all  there  is  of 
substance  in  the  errors  complained  of. 

The  court  affirmed  peremptorily  plaintiff's  first  point,  ask- 
ing that  the  jury  be  instructed  if  the  release  was  signed  by 
plaintiff,  when,  by  reason  of  the  effect  of  the  ansesthetic,  he 
did  not  know  or  understand  the  nature  of  the  act,  it  was  not 
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binding  upon  him;  and  peremptorily  negatived  defendant's 
second  point,  which  asked  the  court  to  declare  that,  as  it  wji* 
not  disputed  plaintiff  had  accepted  the  $240  and  signed  the 
release,  and,  as  he  now  sought  to  invalidate  the  writing  on 
the  ground  of  mental  incapacity  at  the  time  of  its  execution, 
he  must  establish  such  mental  incapacity  by  evidence  so- 
clear,  precise,  and  convincing  as  to  satisfy  the  court,  sitting 
as  a  chancellor,  of  the  existence  of  the  fact. 

If  counsel  for  defendant  could  have  convinced  the  court  of 
the  correctness  of  their  view  of  the  law  there  would  hava 
been  no  verdict  against  their  client;  for,  sitting  as  a  chan- 
cellor, the  learned  judge  of  the  court  below  was  by  no  mean& 
convinced  of  plaintiff's  mental  incapacity  when  he  executed 
the  release.  The  case  had  once  been  tried,  with  about  the 
same  verdict,  which,  on  a  motion  for  a  new  trial,  was  set 
aside  by  the  court  in  an  opinion  filed.  In  that  opinion 
the  learned  judge  says:  "The  vital  question  of  fact  was 
whether  or  not  the  plaintiff,  at  the  time  of  signing  the  writ- 
ing, ....  was  or  was  not  in  possession  of  his  mental  facul- 
ties. There  was  evidence,  by  the  testimony  of  plaintiff^ 
himself,  which,  if  believed,  clearly  established  his  want  of 
mental  capacity  at  the  time,  and  compelled  us  to  submit 

the  case  to  the  jury A  most  careful   and    anxious 

review  of  the  whole  testimony  has  convinced  us  that  the 
weight  of  the  evidence  was  so  clearly  against  this  conclusion, 
**•  and  in  favor  of  his  entire  rationality  at  the  time  of  the- 
execution  of  the  writing,  that  the  jury  must  have  permitted 
their  very  natural  sympathy  for  the  unfortunate  plaintiff, 
whose  case  is  a  hard  one,  or  their  prejudices  against  corpo- 
rations, to  override  their  judgment." 

And  the  second  trial,  apparently,  produced  no  change  in 
his  mind,  for,  on  the  second  motion  for  a  new  trial,  in  over- 
ruling it,  he  says:  "  In  our  opinion  the  verdict  is  against 
the  weight  of  the  evidence.  For  this  cause  we  granted  a  new 
trial  alter  the  first  verdict.  The  question  now  is,  whether 
the  defendant  is  entitled  to  successive  new  trials,  until  a  jury 
shall  render  a  verdict  in  accordance  with  the  views  of  the 

court  upon  the  facts While  we  are   not  absolutely 

limited  to  one  new  trial,  two  verdicts  the  same  way  ought 
not  to  be  disturbed  without  the  gravest  reasons  for  believ- 
ing that  the  jury  have  acted  from  mistake  or  corrupt 
motives No  such  suggestion  is  made  in  this  case,. 
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nor  have  we  any  reason  to  believe  that  a  new  trial  would 
produce  a  different  result." 

So,  it  is  manifest,  if  appellant  could  have  convinced  the 
trial  judge  he  was  sitting  as  a  chancellor  to  administer 
equity,  where  there  was  no  adequate  remedy  at  law,  he 
would  have  refused  to  set  aside  this  release,  because  the  evi- 
dence was  wholly  insufficient  to  satisfy  his  conscience.  But 
the  defense  here  rested  on  a  contract,  the  existence  of  which 
depended  on  the  assent  of  two  minds  to  the  same  thing  in 
the  same  sense.  While  the  evidence  showed  the  physical 
act,  which  is  evidence  of  assent,  the  affixing  of  the  signa- 
tures, the  plaintiff  positively  denied  any  exercise  of  mental 
faculty  on  his  part  in  the  execution  of  the  contract.  If 
there  was  no  mind  to  impel  the  hand  to  affix  the  signature 
there  was  no  assent  of  two  minds,  and,  in  respect  of  this,  there 
was  no  contract.  Where  fraud,  accidents,  or  mistake  in  the 
creation  of  the  instrument  is  the  defense,  it  is  a  purely 
equitable  one,  and  equitable  rules  will  be  enforced  as  to  the 
measure  of  proof  to  sustain  it.  But,  where  the  defense  rests 
on  the  existence  of  a  fact  involving  no  element  of  fraud,  the 
■evidence  is  for  the  jury,  under  the  common-law  rules  of  evi- 
dence. 

Lunacy  can  be  given  in  evidence  under  the  plea  of  non 
■est  factum;  Bensell  v.  Chancellor,  6  Whart.  371;  34  Am.  Dec. 
661.  The  rule  of  evidence  is  the  same  here  as  if  defendant 
had  pleaded  a  release,  **•  but  alleged  the  instrument  was 
lost,  and  had  then  given  secondary  evidence  of  its  contents; 
then  plaintifif  had  replied  that  no  such  paper  had  ever  been 
•executed.  The  contention  would  have  been  one  of  pure 
fact,  involving  no  equities  requiring  the  interposition  of  the 
conscience  of  a  chancellor,  who  enforces  contracts,  not  always 
because  of  right,  but  of  grace,  and  will  refuse  a  decree  de- 
structive of  the  effect  of  a  deed,  on  the  uncorroborated  testi- 
mony of  a  single  witness.  Here  there  is  not  a  spark  of 
evidence  of  any  misrepresentation,  fraud,  or  overreaching  in 
the  procurement  of  the  contract;  there  is,  however,  the  posi- 
tive oath  of  the  plaintiff  that,  from  the  effects  of  the  anaes- 
thetic, his  intellectual  faculties  were  in  a  state  of  paralysis, 
80  complete  that  he  had  no  knowledge  of  the  contents  of  the 
paper,  or  that  he  was  signing  any  instrument  whatever.  If 
this  were  the  fact,  then  it  could  not  bar  his  recovery  any 
more  than  if  it  had  no  existence;  the  plaintiff^s  claim  was  of 
right  according  to  law,  and  not  of  grace  according  to  equity. 
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The  dispute  was  as  to  the  fact  of  a  deed,  not  as  to  the  equi- 
ties under  it.  Whether  the  fact  was  established  was  to  be 
answered  by  the  conscience  of  the  jury;  whether  their  find- 
ing was  against  the  manifest  weiglit  of  the  evidence  was  for 
the  determination  of  the  court  on  a  motion  for  a  new  trial, 
and  not  by  binding  instructions  on  the  evidence.  Neverthe- 
less, we  cannot  but  think  that  the  court  would  have  per- 
formed only  a  plain  duty,  by  expressing  to  the  jury  its 
opinion  on  this  evidence,  at  the  same  time  telling  them  they 
were  not  bound  by  it.  In  two  opinions  of  record  the  learned 
judge,  in  unmistakable  language,  has  declared  the  verdict 
was  against  the  manifest  weight  of  the  evidence.  A  careful 
perusal  of  every  word  of  this  evidence  prompts  us  to  a  like 
conclusion;  but  he  had  far  better  opportunities  than  we  for 
forming  an  opinion;  during  the  course  of  the  trial  he  had 
the  advantage  of  observation  of  the  witnesses  on  the  witness- 
stand.  Here  were  five  disinterested  witnesses,  with  every 
means  of  observation,  on  the  day  the  paper  was  executed, 
testifying  positively  to  the  mental  capacity  of  the  plaintiff, 
at  the  same  time  describing  his  conduct,  and  giving  his  con- 
versation. Four  of  them  were  men  whose  professional  knowl- 
edge and  experience  must  have  so  sharpened  their  perceptions, 
that  mental  incapacity  was  not  likely  to  escape  their  notice; 
not  a  suspicion  of  their  credibility  is  suggested;  yet  ***  the 
■uncorroborated  contradictory  testiiuony  of  the  plaintiff,  on 
whose  oath  depended  a  verdict,  is  accepted  by  the  jury  as 
the  truth.  We  say  uncorroborated,  because  the  testimony  of 
Uolan  does  not  contradict  that  of  the  defendant's  witnesses. 
And,  if  significant  at  all,  it  tends  to  prove  that  plaintiff's  con- 
versation, after  the  operation,  was  connected  and  rational. 
The  best  that  can  be  said  of  the  verdict,  on  this  first  ques- 
tion, is  that  the  credibility  of  witnesses  was  passed  on  by  the 
jury,  and  that  they,  in  face  of  all  probability,  decided  that 
the  testimony  of  one  pecuniarily  interested  witness  was  more 
worthy  of  belief  than  that  of  five  pecuniarily  disinterested 
ones,  and  thus  the  functions  of  the  jury  were  preserved, 
while  it  is  somewhat  doubtful  whether  the  functions  of  the 
court  were.  In  this  there  was  no  error  which  we  can  correct 
^n  review.  To  what  length  the  trial  court  shall  go  in  efforts 
to  correct  injustice  by  granting  new  trials  is  in  their  dis- 
cretion, not  ours. 

The  second  error  preferred  by  defendant  is  raised  by  the 
.answer  of  the  court  to  its  sixth  and  seventh  points.     The 
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court  was  requested  to  say  to  the  jury:  "  That  if  the  plaintiff, 
after  being  restored  to  consciousness,  knew,  or  had  reason  to 
believe,  and  did  believe,  that  the  $240  was  money  left  with 
bim  by  the  officials  of  the  railroad,  and  as  compensation  for 
his  injuries,  and,  knowing  or  believing  this,  he  made  no 
offer  to  return  the  money,  but  retained  and  still  retains  it, 
such  retention  is  an  acquiescence  in  and  ratification  of  the 
release."  And  thei\  by  the  seventh,  "that,  under  the  whole 
evidence,  the  verdict  should  be  for  defendant."  Taking  these 
points  together,  should  both  have  received  an  unqualified 
affirmation? 

Assuming  that  plaintiff  was  not  conscious  of  the  act  when 
he  signed  the  release  and  accepted  the  money,  what  knowledge 
did  he  have  of  the  subject  afterward,  when  restored  to  mental 
health,  and  does  his  conduct  then  amount  to  ratification? 
Any  evidence  of  a  clear  and  unequivocal  character,  siiowing 
an  intention  to  affirm,  will  bind  him.  And  it  is  not  neces- 
sary that  the  affirmance  be  as  solemn  as  the  original  act 
itself.  Acquiescence,  with  other  circumstances,  may  estab- 
lish ratification:  Irvine  v.  Irvine,  9  Wall.  627;  Sims  v.  Ever- 
hardt,  102  U.  S.  312;  Frink  v.  Roe,  70  Cal.  311.  "  If  he  will 
knowingly,  and  in  the  exercise  of  his  proper  faculties,  take 
the  benefit  of  a  contract  made  while  he  was  insane,  it  is  com- 
petent for  him  to  do  ***  so.  But  the  consequence  will  be  to 
give  force  and  effect  and  legal  validity  to  tho  contract,  which 
was  before  voidable":  Allis  v.  Billings,  6  Met.  415;  39  Am. 
Dec.  744.  Or,  as  is  said  in  Arnold  v.  Richmond  Iron  Works, 
1  Gray,  434,  when  he  retained  and  enjoyed  the  benefits  of  the 
contract:  "Had  he  then  full  capacity  to  judge?  Could  he 
then  balance  the  advantages  and  disadvantages  to  himself  ?  " 
The  same  principle  was  again  announced  in  Gibson  v.  Soper, 
6  Gray,  279,  66  Am.  Dec.  414,  in  the  case  of  a  conveyance  of 
land:  "  If  the  grantor,  having  been  restored  to  sound  mind, 
still  retains  and  uses  the  consideration  of  the  deed,  without 
offering  to  restore,  or  seeks  to  enforce  the  securities,  or  avail 
himself  of  the  contract  which  constitutes  the  consideration, 
such  conduct  may  furnish  satisfactory,  and  it  may  be  con- 
clusive, evidence  of  ratification."  To  the  same  effect  is 
Pearsoll  v.  Chapin,  44  Pa.  St.  9,  wliere  the  same  principle  is 
held  applicable  to  contracts  merely  voidable,  and  which  are 
the  subject  of  affirmance  or  ratification  without  a  new  con- 
sideration. 

What  was  the  evidence  bearing  on  the  question  of  ratifica- 
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tion?  The  last  seen  of  the  $240,  before  he  went  to  the  hos- 
pital, was  when  plaintiff  was  yet  at  the  Riddell  House,  in  his 
room;  then  he  placed  it  in  his  pooketbook  with  $10  of  his 
own;  this  was  Wednesday  evening;  on  Friday  he  went  to  the 
hospital;  the  same  day  the  pocketbook,  with  the  money,  was 
delivered  to  Miss  M.  D.  Whitney,  the  matron,  by  one  of  the 
nurses.  She  then  took  it  to  plaintiff  for  the  purpose  of  giv- 
ing him  a  reneipt  for  it,  which  she  did,  and  he  said  to  her, 
naming  the  amount,  it  was  the  money  he  got  from  the  rail- 
road company  in  settlement  for  his  injury;  afterward  he  told 
her  the  railroad  company  had  offered  him  work.  He  said  to 
Mrs.  Ellen  Lee,  about  ten  days  after  his  admission  to  the 
hospital,  that  he  had  settled  with  the  railroad  company,  and 
they  had  paid  him;  she  was  there  visiting  another  patient, 
D.  P.  Smith,  an  inmate  of  the  hospital;  Smith  and  plaintiff 
also  talked  together  concerning  a  settlement  with  the  railroad 
company.  Plaintiff  said  he  had  settled  with  the  railroad 
company,  and  they  had  paid  him  $240,  and  agreed  to  pay 
his  expenses  while  at  the  hospital;  that  they  had  talked 
together  three  or  four  different  times  on  the  same  subject,  and 
plaintiff  expressed  his  satisfaction  with  the  settlement.  Dr. 
A.  M.  Straight  visited  him  in  the  hospital  two  or  three  weeks 
after  his  admission,  **'  and  plaintiff  told  him  he  had  settled 
with  the  railroad  company  for  $240,  and  they  were  to  pay 
his  expenses  until  he  got  able  to  be  out;  the  doctor  suggested 
a  further  operation  on  his  shoulder,  and  plaintiff  requested  it 
to  be  done  soon,  as  he  was  there  at  the  expense  of  the  railroad 
company.  He  said  to  Dr.  Benninghoff,  about  two  months 
after  he  had  been  in  the  hospital,  that  Wilmoth,  the  agent  of 
the  company,  had  promised  to  get  him  a  situation.  As  has 
been  noticed,  in  discussing  the  first  question  raised  by  the 
assignments  of  error,  solicitor  Hancock  and  agent  Wilmoth 
had  made  him  a  conditional  promise  of  a  situation  at  the 
time  the  release  was  signed.  On  this  subject  Mr.  Wilmoth 
testifies  that,  about  three  months  after  the  accident,  he  re- 
ceived from  plaintiff,  while  he  was  still  in  the  hospital,  a 
letter,  which  is  now  lost,  in  which  he  asked  for  a  position  on 
the  railroad.  He  made  application,  and  secured  the  situa- 
tion of  watchman  for  him  at  Olean;  then,  in  a  few  days, 
informed  plaintiff,  who  said  he  was  first  going  home,  and 
then  would  tell  him  if  he  would  accept  it.  The  witness  fur- 
ther stated  that  the  company  paid  all  the  bills  at  the  hotel 
and  hospital. 
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The  plaintiff  says,  when  he  counted  the  money  on  the  eve- 
ning of  the  second  day  at  the  hotel,  there  was  $250  in  the 
pocketbook,  and  he  had  no  knowledge  from  whence  it  came; 
that  he  gave  the  money  to  the  nurse  at  the  hospital;  then 
follows  this  question  and  answer:  "Q.  You  said  nothing  to 
her  about  where  you  got  the  money?  A.  Not  that  I  know 
of;  the  question  was  not  asked  me."  When  asked  if  the 
conversation  occurred  as  testified  to  by  Drs.  Benninglioff  and 
Straight,  he  answered:  "Not  that  I  know  of.**  When  asked 
if  tiie  conversation  narrated  by  Daniel  Smith  had  been  had, 
he  answered:  "Not  that  I  know  of,"  but,  further  on,  said  he 
told  him  there  was  $240  left  there,  but  he  did  not  know  who 
left  it.  Tlien  is  this  question:  ''State  how  you  thought  that 
$240  got  into  your  pocketbook.  A.  I  don't  understand  the 
question."  Then,  on  the  question  being  repeated,  he  said: 
"  I  don't  know  how  I  thought  it  got  in  there.  I  can't  remem- 
ber my  thoughts  at  that  time;  I  did  n't  write  them  down," 
He  further  testified  that  he  never  saw  Mrs.  Lee  that  he  knew 
of.  He  admitted  that  at  the  first  trial  he  had  said  "he 
did  n't  know,  but  supposed  "  the  conjpany  had  given  it,  for 
he  had  more  money  than  he  had  before.  ***  He  further 
stated,  at  the  close  of  his  testimony,  that  he  had  never  said 
to  any  one  he  had  settled  with  the  railroad  company;  that 
what  he  did  say  was,  that  the  railroad  company  claimed 
they  had  settled  with  him,  but  that  he  had  n't  settled  with 
the  railroad  company,  to  his  knowledge. 

From  the  testimony  of  these  witnesses,  called  by  defend- 
ant, and  the  plaintiff's  own  statement  in  answer  to  it,  there 
can  be  no  dispute  that  after  he  entered  the  hospital  he  knew, 
in  some  way,  that  a  settlement  had  been  made,  and  the  prin- 
cipal terms  of  it.  He  knew  he  had  the  money,  and  where  it 
came  from,  and  that  the  company  had  agreed  to  pay  his 
bills;  and,  while  not  undisputed,  there  is  little  doubt  that, 
as  part  of  tlie  consideration,  he  expected,  up  until  he  left  the 
hospital,  to  get  from  the  company  employment.  Whatever 
may  have  been  the  condition  of  his  mind  four  or  five  hours 
after  the  operation,  when  the  paper  was  signed,  there  is  no 
pretense  that  it  was  not  in  a  normal  condition  all  the  months 
he  was  at  the  hospital. 

The  evidence,  then,  shows,  without  contradiction,  that  the 
fact  of  a  settlement,  if  not  binding  when  first  executed,  was, 
at  this  time,  known  to  him;  with  this  knowledge  he  retained 
the  money,  and  has  it  to  this  day;  never  returned  it,  or  offere 
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to  return  it;  permitted  the  company  to  pay  all  the  bills  for 
his  surgical  attention,  support,  and  comfort  at  the  hospital, 
and  then  solicited  the  employment  that  was  conditionally 
promised  him. 

This  is  undisputed  evidence  of  ratification  of  a  contract  by 
distinct  and  unequivocal  conduct  and  declarations  when 
compos  mentis;  and  of  a  contract,  too,  which  could  be  ratified 
without  a  new  consideration,  because  it  was  only  void  if  he 
chose  to  so  treat  it.  It  was  his  duty,  when  he  first  learned  of 
the  existence  of  the  release,  to  disavow  it,  and,  at  least,  before 
suit  was  brought,  return,  or  offer  to  return,  the  money  re- 
ceived under  it;  for  it  is  not  pretended  any  fraud  was  prac- 
ticed upon  him  in  obtaining  the  release;  in  its  worst  aspect, 
that  was  executed  when  those  acting  for  the  company  were 
wholly  ignorant  of  the  incapacity  which  is  now  alleged  to 
have  existed.  Every  day  that  he  retained  the  money  and 
continued  to  accept  benefits,  after  a  knowledge  of  the  settle- 
ment, without  regard  to  how  he  gained  such  knowledge,  was 
in  afi&rmance  of  it.  One  of  the  very  points  made  by  his 
counsel  at  the  trial,  requesting  ***  that  the  jury  should  allow 
defendant  a  credit  for  the  $240,  and  render  a  verdict  for  the 
balance,  was  wholly  inconsistent  with  their  claim  that  no 
such  contract  existed. 

Where  there  is  a  disaffirmance  of  the  contract  because  of 
fraud,  the  injured  party  may,  in  some  cases,  bring  his  action 
without  repaying,  or  offering  to  repay,  the  money  received  on 
the  fraudulent  contract.  In  such  case  the  money  is  retained, 
not  as  part  of  the  consideration  of  a  contract  he  denies,  but 
as  part  indemnity  for  the  fraud  perpetrated  on  him.  As  he 
was  deceived  into  accepting  it  by  a  falsehood  or  fraud,  there 
is  no  admission  that  it  was  a  consideration  for  a  contract,  and 
there  is,  consequently,  no  obligation  on  him  to  return  it.  But 
the  case  is  wholly  different  when  he  seeks  to  avoid  a  contract 
solely  because  of  a  temporary  incapacity  when  he  made  it; 
an  incapacity  of  which  he  gave  no  sign,  and  which  was  un- 
known to  the  other  party  to  the  contract.  His  conduct  in 
keeping  the  money,  in  accepting  payment  of  all  his  bills  at 
the  hospital,  after  restoration -to  complete  mental  health,  with 
the  undoubted  knowledge  as  to  where  the  money  came  from, 
and  as  to  who  paid  his  bills,  and  why,  is  only  consistent  with 
an  intention  to  affirm  the  contract.  It  is  conclusive  evidence 
of  affirmance. 

He  cannot  both  affirm  and  disaffirm;  cannot  affirm  for 
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what  he  got,  and  disaffirm  for  the  difference  between  that 
and  what  he  hoped  to  get. 

The  defendant  was  entitled  to  an  unqualified  affirmation 
of  its  sixth  and  seventh  points;  therefore  the  judgment  is  re- 
versed at  costs  of  appellee. 

From  this  judgment  of  reversal  Chief  Justice  Stkrritt  dissented.  He 
manifestly  regarded  the  evidence  for  the  plaiutifif  in  a  more  favorable  light 
than  did  bis  associate  justices,  and  deemed  the  question  whether  the  re- 
lease was  procured  from  plaintiff  while  his  mental  condition  was  such  as  not 
to  permit  of  his  intelligible  action  as  one  peculiarly  within  the  province  of 
the  jury. 

The  chief  justice  wu  also  of  the  opinion  that,  if  the  release  was  obtained 
while  plaintiff  was  incompetent  to  grant  it,  it  was  of  no  greater  effect  than 
a  forged  or  other  void  instrument,  and,  therefore,  never  had  any  binding 
force,  and  did  not  constitute  any  thing  to  rescind.  That  "  a  contract,  void 
n  account  of  fraud  or  for  any  other  reason,  is,  in  law,  as  though  it  had 
never  been  executed;  and  plaintiff,  in  the  circumstances,  was  not  bound  to 
return  the  money  to  the  defendant  before  bringing  suit.  At  most,  it  was 
entitled,  if  at  all,  to  nothing  more  than  a  credit,  on  account  of  plaintiff's 
demand,  for  the  amount  paid  to  and  expended  for  him";  and  that,  if  it  be 
conceded  that  the  testimony  as  to  the  acts  of  the  plaintiff  after  his  undoubted 
restoration  to  competency  tended  to  show  a  ratification  of  the  release,  still, 
whether  there  had  been  such  ratification  was  a  question  of  fact  for  the 
exclusive  determination  of  the  jury,  and  not  of  law  for  the  court. 

The  question  of  the  effect  of  retaining  moneys  paid  for  a  release,  obtained 
under  such  circumstances  "as  would  have  entitled  plaintiff  to  avoid  the 
eame,"  was  also  considered  and  decided  in  Drohan  v.  Lake  Shore  etc.  Ry., 
162  Mass.  435,  and  a  conclusion  reached,  without  dissent,  in  harmony  with 
that  announced  by  the  majority  of  ihe  court  in  the  principal  case.  Deliv^ 
ing  the  opinion  of  the  court,  Judge  Lathrop,  on  this  point,  said:  "As,  how- 
ever, the  ruling  of  the  court  proceeded  upon  the  ground  that  the  action 
could  not  be  maintained  without  first  tendering  back  the  money  received, 
we  proceed  to  consider  this  point. 

"The  general  rule  is  well  settled  that,  if  a  person  enters  into  a  contract, 
and  afterward  seeks  to  avoid  the  effect  of  the  contract  on  any  ground  that 
will  entitle  him  to  rescind  it,  he  must  first  restore  what  he  has  received: 
Coolidge  v.  Brigham,  1  Met.  547;  Ednhrook  v.  Stoett,  116  Mass.  303;  Brown 
V.  Hartford  Ins.  Co.,  117  Mass.  479;  Burton  v.  Stewart,  3  Wend.  236;  20  Am. 
Dec.  692;  Bain  v.   WiUon,  1  J.  J.  Marsh.  202. 

"In  Mullen  v.  OUi  Colony  R.  R.,  127  Mass.  86,  34  Am.  Rep.  349,  which 
was  an  action  for  per^sonal  injuries,  the  defense  was  a  settlement  of  the  case 
for  four  hundred  and  fifty  dollars,  by  an  instrument  in  writing  signed  by 
the  plaintiff  by  his  mark.  The  plaintiff's  evidence  tended  to  show  that  he 
was  blind  and  illiterate,  and  that  he  was  induced  to  affix  his  mark  to  thft 
paper  by  fraudulent  representations  that  the  money  was  given  to  him  as 
a  gratuity,  and  to  support  him  until  the  trial,  and  without  prejudice  to 
bis  claim  against  the  defendant.  The  court  held  that,  if  the  jury  believed 
this  evidence,  it  was  not  necessary  for  the  plaintiff  to  pay  the  money  back. 
In  other  words,  the  decision  was,  that  if  the  payment  was  a  gratuity,  or 
related  to  a  part  only  of  the  cause  of  action,  it  was  not  necessary  to  return 
the  money,  so  far  as  the  rest  of  the  cause  of  action  was  concerned:  See,  also. 


May,  1894.]     Hughes  v.  Baltimore  etc.  R.  R.  697 

O'Donnell  v.  Clinton,  145  Mass.  461;  BlUa  v.  New  York  etc  R.  R.,  160  Mass. 
447;  39  Am.  St.  Rep.  504. 

"In  the  case  at  bar  there  is  nothing  to  show  that  the  plaintiff  was  frand* 
olently  induced  to  believe  that  the  money  which  she  a!,Teed  to  receive,  and 
which  she  did  receive,  was  payment  for  a  part  of  her  cause  of  action.  The 
case,  therefore,  falls  within  the  general  rale,  and  the  ruling  was  right." 

Insane  Persons — Rescission  of  CoNXBAcrr  by. — Necessity  for  Returv 
o»  Consideration:  See  the  extended  notes  to  Jackson  v.  King,  16  Am.  Deo. 
367,  and  Lancaster  County  Bank  v.  Mooi-e,  21  Anu  Rep.  33. 


Hughes  v.  Baltimore  and  Ohio  Railroad. 

[164  Pennsylvania  State,  178.] 
Masteb  and  Servant. — One  Servant  may  Recover  of  thb  Master  if 
I.NJURED  BY  THE  NEGiiiOENCB  OF  ANOTHER  SERVANT  when  the  for- 
mer was  without  fault  and  the  latter  was  habitually  careless,  and  his 
aufitness  for  his  position  was  known  to  the  master  so  that  be  might 
have  been  replaced  by  a  competent  servant  before  his  negligence  in* 
flicted  the  injury  sued  for. 

Robert  E.  Uvibel,  for  the  appellarvj;. 

D.  W.  McDonald^  R.  H.  Lindsey,  and  George  B.  Jeffries,  for 
the  appellee. 

IS*  Fell,  J.  The  plaintiff  was  a  freight  conddctor  on  the 
defendant's  road,  and  was  injured  in  a  collision  alleged  to 
have  been  caused  by  tlie  negligence  of  a  flagman  who  was 
habitually  careless,  and  of  whose  incompetence  the  defendant 
had  notice.  The  flagman  whose  conduct  was  complained  of 
was  one  of  the  crew  of  the  plaintiff's  train,  under  his  charge 
and  subject  to  his  orders,  and  notice  of  his  incompetence  had 
been  given  to  the  defendant  but  a  short  time  before  the  acci- 
dent. The  plaintiff's  road  to  a  verdict  was  therefore  a  very 
narrow  one,  and  its  lines  were  clearly  defined  in  a  charge 
which  fully  and  accurately  stated  the  law,  not  in  mere  ab- 
stract propositions,  but  with  reference  to  the  testimony  so 
that  it  could  be  understood  by  the  jury. 

The  only  question  now  to  be  considered  is  whether  the 
case  should  have  been  taken  from  the  jury,  and  we  are  of 
opinion  that  the  learned  judge  was  right  in  submitting  it 
with  the  instructions  which  were  given. 

There  was  testimony  from  which  the  jury  might  have 
found  tiiat  the  plaintiff  was  injured  without  fault  on  his 
part,  and  wholly  because  of  the  neglect  of  the  flagman;  that 
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the  flagman  was  habitually  careless,  and  his  unfitness  for  the 
position  was  known  to  the  defendant  long  enough  before  the 
accident  to  enable  it  to  procure  some  one  else  to  take  his 
place.  The  jury  ****  may  not  have  reached  the  proper  con- 
clusion, but  the  case  could  not  have  been  withdrawn  from 
them,  and  if  the  verdict  was  wrong  on  the  weight  of  the  tes- 
timony the  remedy  was  with  the  learned  judge  who  con- 
ducted the  trial.  He  was  not  asked  to  grant  a  new  trial,  as 
the  rule  for  that  purpose,  doubtless  for  prudential  reasons 
because  of  the  smallness  of  the  verdict,  was  withdrawn.  ■ 

The  judgment  is  aflfirmed.  f 

MaSTKR   and   SkRVAKT — ^LlABILITT   OF  MaSTEB  TO  SERVANT   FOR  NkOLI- 

OBNCK  OF  Incohpetbkt  Fsllow-servant. — This  qnestioa  is  fully  discussed 
in  Western  Stone  Go.  v.  Whalen,  151  Hi.  472;  42  Am,  St.  Rep.  244.  and 
note^  and  Campbell  T.  Cook,  86  Tex.  630;  40  Am.  St.  Rep.  878,  and  note. 


Endebs  V.  Enders. 

[VH  Pknnstlvania  State,  266.] 
Pasbnt  and  Ohild. — An  Agreement  to  Pat  a  Mother  a  Designated 
Sdm  if  She  will  Permit  Her  Son  Until  He  Arrives  at  Age  to  Live 
with  and  be  educated  by  his  grandfather  is  valid,  and  may  be  enforced 
by  her.  Such  a  contract  is  not  against  public  policy  if  the  interest  of 
the  child  is  intended  to  be  furthered  thereby  and  parental  solicitude  and 
affection  are  not  extinguished. 

Robert  Snodgrass,  S.  J,  McCarrell,  and  Ermentrout  &  Kuhl, 
for  the  appellant. 

Casper  S.  Bigler  and  Frederick  M.  Ott,  for  the  appellees. 

•'•  Bean,  J.  About  the  year  1868  Annie  Enders,  the  plain- 
tiff, was  married  to  Emanuel  Enders,  son  of  William  Enders. 
Two  years  after  their  marriage  a  son,  William  J.  Enders,  was 
born  to  them.  At  that  time  they  lived  at  Cornwall,  Lebanon 
county.  Two  years  after  the  birth  of  the  son,  on  account  of 
her  husband's  ill  treatment  and  neglect  to  support  her,  the 
wife  left  him,  and,  with  her  child,  took  up  her  home  w'ith  her 
father  at  Berkley,  in  Berks  county.  Some  months  after  leav- 
ing her  husband,  and  while  living  with  her  father,  on  Novem- 
ber 7,  1872,  William  Enders,  the  father  of  her  husband, 
visited  her.  Her  boy  was  his  only  grandson,  and  he  was 
desirous  that  he  should  have  a  better  education  than  his 
mother  could  afford  him.     The  subject  of  the  boy's  future 
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was  discussed  between  her  and  both  grandfathers  and  others 
of  the  wife's  family  at  this  visit.  The  grandfather  Enders 
proposed  to  her,  if  she  would  permit  him  to  take  her  son  and 
educate  him,  the  boy  to  make  his  home  with  him  until  he 
was  of  age,  she  to  have  the  privilege  of  visiting  her  child 
when  she  desired,  and  to  have  him  at  her  home  whenever 
convenient,  he  would  give  the  mother  twenty  thousand  dol- 
lars, and  the  boy  ten  thousand  dollars  when  he  came  of  age. 
The  mother  consented,  and  thereafter  the  home  of  the  boy 
was  with  his  grandfather,  the  mother  and  son  visiting  each 
other  frequently.  About  November  25,  1891,  soon  after  the 
boy  came  of  age,  the  grandfather  died,  but  he  had  not  paid, 
nor  had  he  made  any  provision,  by  will  or  otherwise,  for  pay- 
ment of  the  twenty  thousand  dollars  to  the  mother,  Annie 
Enders.  Thereupon  she  brought  suit  against  his  executors. 
At  the  trial  the  defendants  contended:  1.  That  the  contract, 
even  if  proven,  was  void  because  against  public  policy;  2. 
There  was  no  sufficient  consideration  to  support  the  alleged 
promise.  The  court  submitted  the  testimony,  as  to  whether 
the  contract  was  made  as  averred  by  the  plaintiff,  to  the  jury, 
who  found  for  the  plaintiff;  at  the  same  time  reserved  the 
questions  of  law  raised  by  defendants,  and  afterward  en- 
tered judgment  in  favor  of  defendants,  non  obstante  veredicto. 
From  that  judgment  plaintiff  brings  her  appeal. 

The  court  having  decided  the  consideration  was  sufficient, 
the  sole  question  here  is,  whether  the  contract  was  agains. 
public  policy,  and  therefore  void.  The  learned  judge  of  the 
court  below  was  of  opinion  that  it  was,  and  refers  to  man'*' 
cases,  *''*  holding  that  the  parent  cannot  divest  himself  of 
the  custody  of  his  child  by  any  agreement  or  contract;  that, 
notwithstanding  such  agreement,  his  obligation  as  a  parent 
remains,  as  well  as  the  right  of  custody  and  guardianship. 

It  is  admitted  in  the  opinion  that  none  of  the  cases  cited 
raises  the  precise  question  on  which  this  case,  because  of  its 
peculiar  facts,  turns. 

Public  policy,  in  the  administration  of  the  law  by  the 
courts  is  essentially  different  from  what  may  be  public  policy 
in  the  view  of  the  legislature.  With  the  legislature  it  n)ay 
be,  and  often  is,  nothing  more  than  expediency.  The  public 
policy  which  dictates  the  enactment  of  a  law  is  determined 
by  the  wisdom  of  the  legislature.  If  the  legislature  declared 
by  statute  that  it  was  injurious  to  public  interests,  under 
any  circumstances,  for  a  parent  to  surrender  the  custody  of 
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a  child  during  minority  to  a  grandfather,  that  would  be  the 
end  of  discussion  on  that  question.  It  has  declared  the 
parent  can  apprentice  his  child;  can,  by  certain  proceedings 
in  court,  permit  its  adoption  by  another,  and  that  it  can  take 
away,  for  misconduct,  the  right  of  testamentary  guardian- 
ship. But,  in  the  absence  of  any  statute  forbidding  such  a 
contract  as  the  jury  have  here  found,  we  must  find,  as  a  fact, 
that  such  contracts,  to  be  void,  have  a  tendency  to  injure  the 
public,  or  are  against  the  public  good;  or,  as  is  said  in  Trist 
V.  Child,  21  Wall.  448,  a  contract,  to  be  void  on  this  ground, 
**  must  be  inconsistent  with  sound  policy  and  good  morals  as 
to  the  consideration  or  thing  to  be  done."  If,  by  well-settled 
judicial  precedent,  the  law  has  determined  that  such  a  con- 
tract as  this  tends  to  the  injury  of  the  public,  or  is  inconsist- 
ent with  sound  morality,  we  would  feel  bound  to  follow  the 
law  thus  declared,  without  regard  to  our  own  notions  of  the 
tendency  of  the  contract. 

As  to  what  the  contract  was  here,  that  has  been  definitely 
settled  by  the  verdict  on  a  full  and  impartial  submission  of 
the  evidence.  It  is  precisely  the  contract  averred  by  plain- 
tiff. Many  of  the  cases  cited  by  appellee  bear  on  some  feat- 
ures of  evidence  adduced  in  denial  of  this  contract,  which 
the  jury  found,  as  a  fact,  to  have  been  made.  It  does  not 
help  us,  in  the  determination  of  the  question,  to  allege  the 
wife  maliciously  deserted  her  husband  and  child,  and  had 
no  marital  right,  as  against  her  husband,  to  its  custody. 
Whatever  may  be  the  law  *'*  applicable  to  such  a  state  of 
facts,  they  are  not  the  facts  here.  She  had  tlie  custody 
when  the  grandfather  made  the  promise,  and  he  conceded 
her  right  to  and  authority  over  it.  This  is  a  necessary  infer- 
ence from  the  verdict. 

We  cannot  find,  in  the  cases  cited,  that  a  contract,  such  as 
this  one,  has  ever  been  declared  void  as  against  public  policy; 
nor  is  the  principle  announced  in  any  case  holding  the  con- 
tract void  applicable  to  these  somewhat  peculiar  facts. 

At  the  time  the  contract  was  nuide,  the  child  was  about 
two  years  old;  the  mother  was  living  witli  it  at  her  father's, 
apart  from  her  husband;  she  and  the  child  were  dependent 
on  the  bounty  of  her  father,  who  was  in  moderate  circum- 
stances. Obviously,  whether  this  situation  was  brought 
about  by  marital  discord  or  the  father's  viciousness,  the 
future  welf.ire  of  the  helpless  child  was  in  peril.  A  deserted 
or  deserting  wife,  without  means,  cannot  give  much  of  ad- 


May,  1894.]  Enders  v.  Enders.  601 

vantage  in  the  way  of  education  and  comfort  to  the  child. 
The  grandfather,  conscious  of  this,  and  being  of  ample  for- 
tune, with  a  view  to  his  grandson's  future  and  the  gratifica- 
tion of  his  own  family  pride  and  affection,  proposed  to  take  the 
boy,  give  him  a  home,  and  educate  him.  While  no  severance 
of  the  maternal  relation  was  contemplated,  a  personal  sepa- 
ration was  involved.  By  the  arrangement  the  grandfather 
secured  the  constant  companionship  of  the  boy,  and  the 
mother  relinquished  it.  No  parental  duty  or  obligation  on 
part  of  the  mother  was  cast  off,  nor  was  there  any  such  in- 
tention. Nor  was  the  arrangement  prompted  by  self-seeking 
on  the  part  of  the  mother;  the  proposition  was  made  by  the 
grandfather,  and  she,  out  of  regard  for  the  advantage  accru- 
ing to  the  child,  reluctantly  consented.  The  grandfather  did 
all  he  agreed  to  do;  the  grandson  received  all  the  advantages 
expected  by  the  mother.  She  suffered  the  deprivation  of  his 
constant  society  for  nineteen  years;  the  grandfather  enjoyed 
the  presence  of  his  grandson.  Without  alienation  in  affec- 
tion, the  mother  relinquished  the  benefit  of  his  personal 
service,  and  the  comfort  derived  from  a  son's  personal  atten- 
tion. For  this  she  was  to  receive  twenty  thousapd  dollars 
when  the  son  came  of  age.  She  has  a  right  to  recover  it, 
unless  the  contract  was  against  public  policy. 

We  concede  the  authorities  establish  that  the  contract 
of  a  parent,  by  which  he  bargains  away  for  a  consideration 
the  custody  *'"  of  his  child  to  a  stranger,  he  attempting  to 
relieve  himself  from  all  paternal  obligation,  and  place  the 
burden  on  another,  who  shoulders  it,  without  natural  affection 
or  moral  obligation  to  prompt  to  the  performance  of  parental 
duty,  but  only  because  of  a  bargain,  is  void,  as  against  pub- 
lic policy.  Such  a  contract  would  be  the  mere  sale  of  the 
child  for  money.  But  this  was  a  family  compact.  The 
pride  of  the  grandfather  centered  on  the  child  as  his  only  liv- 
ing male  descendant  in  whose  future  there  was  promise;  he 
was  called  by  his  name,  and,  without  question,  both  in  blood 
and  affection,  he  stood  near  to  him.  Nor  was  his  relation  to 
the  child  wholly  without  legal  responsibility.  In  the  case  of 
poverty  on  the  part  of  one,  and  ability  on  the  part  of  the 
other,  by  the  act  of  1836,  there  was  a  legal  liability  on  the 
part  of  each  to  support  the  other.  These  are  the  circum- 
stances under  which  this  contract  was  made.  We  concede, 
that  because  the  event  showed  this  contract  did  promote  the 
child's  welfare,  that  is  not  sufficient  to  warrant  us  in  saying 
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the  contract  w^as  not  against  public  policy.  The  particular 
instance  does  not  determine  public  policy,  but  only  the  prob- 
able or  natural  tendency  of  such  contracts.  But  we  are 
clearly  of  the  opinion  that  the  tendency  of  such  contracts, 
between  grandparents  of  good  character  and  ample  estate 
and  parents  in  reduced  circumstances,  where  parental  solici- 
tude and  affection  are  not  to  be  extinguished,  and  where  the 
welfare  of  the  child  is  intended  to  be  promoted,  is  neither  to 
the  injury  of  the  public  nor  of  good  morals.  In  Van  Dyne 
V.  Vreeland,  11  N.  J.  Eq.  371,  and  Hill  v.  Gomme^  1  Beav. 
641,  the  contracts  of  the  parents  were  decided  not  to  be 
against  public  policy,  although  made  with  strangers  to  the 
blood;  because  of  the  special  facts,  and  on  the  ground  that 
the  contract  was  for  the  welfare  of  the  child.  In  Neal  v. 
Gilmore,  79  Pa.  St.  427,  the  contract  was  made  by  the  father, 
who  was  intemperate,  he  relinquishing  the  custody  of  his 
two  boys,  respectively  two  and  six  years  of  age,  to  a  childless 
couple,  relatives  of  his,  until  the  children  were  of  age.  It 
was  held  that,  if  the  contract  had  been  proven,  there  was 
sufficient  consideration  to  support  and  enforce  it,  but  that 
the  proof  was  not  sufficient  to  establish  the  contract.  The 
point  was  not  even  made  that  such  a  contract  was  against 
public  policy. 

The  payment  to  be  made  the  mother  was  by  the  contract 
*'*  fixed  at  the  majority  of  the  child,  but  there  never  was  a 
time  during  its  existence  that  the  law  would  have  declared  it 
void  as  against  public  policy;  because  it  contemplated  no 
severance  of  the  parental  relation,  no  extinguishment  of 
parental  solicitude,  and  was  wholly  for  the  welfare  of  the 
child.  Such  custody  as  was  necessary  to  gratify  the  pride 
and  affection  of  the  grandfather,  and  further  the  boy's  educa- 
tion, was  relinquished;  a  custody,  not  unlike  that  which  she 
would  have  surrendered,  had  she  placed  him  in  a  boarding- 
Bchool  for  several  years. 

As  we  see  nothing  in  this  contract  which  should  prevent 
its  enforcement,  the  judgment  of  the  court  below  is  reversed, 
and  judgment  is  now  entered  on  the  verdict  for  plaintiff. 

Parknt  and  Child— Validity  of  Contracts  by  Parent  Awardino 
CuSTOUY  OF  Child. — A  father  can  by  agreement  surrender  the  custody  of 
his  iufant  child  to  auother  so  as  to  make  the  custody  of  that  other  legal, 
and  he  cannot  thereafter  repudiate  such  agreement  and  regain  the  custody 
of  the  child,  unless  ho  can  show  a  clear  breach  of  the  agreentent  or  abuse 
of  the  child:  Cunniivjham  v.  Barnes,  37  W.  Va.  746;  38  Am.  St.  Rep.  57. 
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A  father  may  by  contract  release  bis  right  to  the  cnstcxly  of  his  child  to  a 
third  person;  bnt  the  terms  of  such  contract,  to  be  effective,  mast  be  shown 
to  be  clea*-,  distinct,  and  definite:  Miller  Y.  Wallace,  76  Qa.  479;  2  Am. 
St.  Rep.  48,  and  note.  A  parent  is  not  estopped  from  claiming  the  cus- 
tody of  his  child  where  he  places  it  in  the  care  and  keeping  of  another, 
verbally  agreeing  that  the  latter  may  have  its  care  and  custody  during 
minority:  Brooke  y.  Logan,  112  Ind.  183;  2  Am.  St.  Rep.  177,  and  extended 
Dote  at  page  184. 
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CoNSTirrTiONAL  Law. — The  Fourtbknth  Amendment  to  the  constitntioik 
of  the  United  States  does  not  interfere  with  the  proper  exercise  of  the 
police  power  of  the  several  states. 

Constitutional  Law — I.NsaitANCE. — A  Statotb  Making  It  Unlawful  to 
Issue  ant  Policy  of  Insprance  against  loss  by  fire,  without  authority 
to  do  so  expressly  conferred  by  a  charter  of  incorporation  given  according^ 
to  law,  is  not  invalid  as  conflicting  either  with  the  fourteenth  amendment 
to  the  constitution  of  the  United  States,  or  with  the  section  of  the  bill 
of  rights  affirming  that  all  men  are  born  free  and  independent,  and 
have  certain  inherent  and  inalienable  rights,  among  which  are  those  of 
acquiring,  possessing,  and  protecting  property  and  reputation. 

Police  Power. — The  Business  of  Insurance  against  loss  by  fire  is  a  proper 
sabject  for  the  exercise  of  the  police  power  of  a  state. 

Indictment  for  issuing  a  policy  of  insurance  in  violation 
of  an  act  of  the  legislature  of  the  state  of  Pennsylvania^ 
approved  February  4,  1870.  The  jury  returned  a  special  ver- 
dict, in  which  tliey  found  that  the  defendant  acting  for  him- 
self, and  as  attorney  in  fact  fdr  certain  other  persons  named 
in  the  verdict,  did  sign  and  issue  a  policy  of  insurance  con- 
taining a  guaranty  against  loss  by  fire.  The  trial  court  being 
of  the  opinion  that  the  statute  relied  upon  by  the  prosecution 
was  unconstitutional  and  void,  entered  judgment  in  favor  of 
the  defendant.  The  section  of  the  statute  prohibiting  the  act 
of  which  the  defendant  was  accused  was  as  follows:  "That 
it  shall  be  u.ilawful  for  any  person,  partnership,  or  associa- 
tion to  issue,  sign,  seal,  or  in  any  manner  execute  any  policy 
of  insurance,  contract,  or  guaranty,  against  loss  by  fire  or 
lightning,  without  authority  ex{)ressly  conferred  by  a  charter 
of  incorporation  given  according  to  law;  and  every  such  pol- 
icy, contract,  or  guaranty,  hereafter  made,  executed,  or  issued^ 
shall  be  void."  Subsequent  portions  of  the  statute  imposed 
a  penalty  by  fine  on  persons  found  guilty  of  violating  its 
provisions. 
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W.  U.  Hensel,  attorney  general^  George  S.  Qraham^  and  Jamei 
A.  Stranahan,  for  the  appellant, 

John  0.  Johnson,  for  the  appellee. 

■*'  Williams,  J.  This  case  raises  a  question  of  constitu- 
tional law  that  does  not  seem  to  have  been  decided  by  the 
<50urts  of  this  state.  The  facts  are  that  in  1870  the  legisla- 
ture passed,  and  the  governor  ap])roved,  an  act  entitled  "An 
act  to  prevent  the  issue  of  unauthorized  policies  of  insurance." 
Section  1  made  it  unlawful  for  any  person,  partnership,  or 
association  to  issue  any  ***  policy  of  insurance  against  fire 
without  authority  to  do  so  expressly  conferred  by  a  charter 
of  incorporation  given  according  to  law;  and  declared  all 
policies  issued  without  such  authority  to  be  void.  The  second 
section  made  it  a  misdemeanor  to  issue  a  policy  of  insurance 
against  loss  by  fire  without  the  authority  required  by  the  first 
section. 

The  special  verdict  rendered  in  this  case  finds  that  the 
defendant  did  violate  the  act  of  1870  by  making  and  issuing 
for  himself  and  others  a  policy  against  loss  by  fire  in  the  year 
1894,  without  having  obtained  a  charter  of  incorporation  au- 
thorizing the  making  of  such  insurance. 

Upon  this  verdict  the  learned  judge  of  the  court  below  en- 
tered a  judgment  in  favor  of  the  defendant,  holding  that  the 
act  of  1870  was  void  because  in  violation  of  the  constitution 
of  the  United  States  and  of  this  state.  The  commonwealth 
appeals.  A  single  question  is  thus  presented,  viz:  Does  the 
act  of  1870  violate  the  constitution  of  either  the  United  States 
or  this  state? 

The  learned  judge  held  that  the  fourteenth  amendment  to 
the  constitution  of  the  United  States  was  infringed  by  the 
act  of  1870.  This  amendment  declares  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,  nor  deny  to 
any  within  its  jurisdiction  the  equal  protection  of  the  law." 
The  purpose  and  effect  of  this  amendment  have  been  dis- 
cussed and  declared  by  the  United  States  courts  in  many 
cases,  and  there  ought  to  be  no  doubt  upon  the  subject  at  this 
time.  It  was  aimed  at  discriminations  made  or  attempted 
by  the  laws  of  any  of  the  states  against  persons  upon  whom 
the  laws  of  the  United  States  conferred  the  rights  and  privi- 
leges of  citizenship.  Such  discriminations,  whether  directed 
against  persona  of  a  particular  race  or  color,  resident  withia 
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the  state  or  against  persons  resident  in  other  states,  are  for- 
bidden by  the  fourteenth  amendment.  But  the  proper  exer- 
cise of  the  police  power  by  the  several  states  is  not  within 
the  intent  or  the  letter  of  the  amendment:  Powell  v.  PennsyU 
vania,  127  U.  S.  678.  On  the  other  hand,  its  purpose  was 
declared  in  the  Slaughter  House  cases,  16  Wall.  36,  to  be  to 
protect,  "against  the  hostile  legislation  of  the  states,  the 
privileges  and  immunities  of  citizens  of  the  United  States  a» 
distinguished  from  the  privileges  and  immunities  of  citizens 
of  the  states." 

'**  The  act  of  1870  strikes  at  no  privilege  of  citizenship 
of  the  United  States  as  distinguished  from  the  privileges  of 
citizenship  of  Pennsylvania.  It  does  not  attempt  to  draw  a 
line  between  citizens  of  this  state  and  citizens  of  other  states. 
It  is  therefore  in  no  sense  a  violation  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States,  and  this 
branch  of  the  discussion  may  be  properly  dropped  at  this 
point,  and  our  attention  confined  to  the  other,  viz: 

Is  the  act  of  1870  a  violation  of  the  first  section  of  the 
bill  of  rights  in  the  constitution  of  this  state?  That  section 
aflfirms  that  "All  men  are  born  equally  free  and  independent, 
and  have  certain  inherent  and  inalienable  rights,  among 
which  are  those  of  ...  .  acquiring,  possessing,  and  protect- 
ing property  and  reputation."  The  methods  by  which  this 
right  to  acquire  property  is  asserted  and  exercised  are,  how- 
ever, and  have  been,  since  organized  government  began  among 
men,  subject  to  regulation  by  law.  The  power  of  govern- 
ment thus  brought  into  service  is  known  as  the  police  power. 
If  the  act  of  1870  is  a  valid  exercise  of  the  police  power,  then 
no  constitutional  right  is  invaded,  but  the  mode  in  which 
the  right  guaranteed  by  the  first  section  of  the  bill  of  rights 
may  be  exercised  consistently  with  the  best  good  of  the  great- 
est number  is  regulated  and  prescribed. 

The  general  character  of  the  police  power  is  well  under- 
stood, although  neither  the  text-books  nor  decided  cases  have 
yet  given  us  an  adequate  definition  of  it.  Little  more  has 
been  attempted  by  the  courts  of  this  country  than  to  deter- 
mine that  a  particular  subject  does  or  does  not  fall  within 
the  range  of  this  power.  An  illustration  is  afforded  by  the 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  in  which  this  language 
was  used:  "  However  difficult  it  may  be  to  render  a  satisfac- 
tory definition  of  it  (the  police  power)  there  seems  to  be  no 
doubt  that  it  does  extend  to  the  protection  of  the  lives,  health. 
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and  property  of  the  citizens,  and  to  the  preservation  of  good 
order  and  the  public  morals."  Blackstoiie,  in  his  Commen- 
taries, volume  4,  page  162,  describes  this  power  as  the  power 
of  *'  public  police  and  economy,"  by  which  the  internal  regu- 
lation and  good  order  of  the  state  is  secured,  and  individual 
citizens,  like  the  members  of  a  well-ordered  family,  are  made 
to  conform  their  conduct  to  the  rules  of  propriety,  good 
neighborhood,  and  good  manners.  '*®  It  is  therefore  a  power 
inherent  in  all  forms  of  government.  Its  exercise  may  be  lim- 
ited by  the  frame  or  constitution  of  a  particular  government, 
but  its  natural  limitations,  in  the  absence  of  a  written  consti- 
tion,are  found  in  the  situation  and  necessities  of  the  state, 
and  tliese  must  be  judged  of  in  the  first  instance  by  the  gov- 
ernment itself.  It  corresponds  to  the  right  of  self-preserva- 
tion in  the  individual,  Wlien  the  dangers  that  threaten  the 
state  come  from  without,  the  right  of  self-preservation  is  exer- 
cised in  gathering  armies,  and  the  means  of  public  defense. 
When  the  dangers  arise  within  tlie  state  self-preservation  re- 
quires their  suppression.  This  is  accomplished  by  the  exer- 
cise of  the  police  power,  which  deals  with  all  forms  of  disorder, 
and  provides  for  the  public  welfare,  and  the  protection  of 
citizens  against  the  violence  and  the  fraudulent  conduct  of 
each  other. 

Now,  the  question  whether  any  particular  subject  is  so  re- 
lated to  the  public  good  as  to  justify  the  exercise  of  this 
power  in  its  control  is  one  for  the  determination,  in  the  first 
instance,  of  the  law-making  branch  of  the  government.  In 
disposing  of  it,  the  legislature  is  subject  to  no  limitations 
except  such  as  the  constitution  of  the  state  may  impose. 
Within  the  lines  set  by  constitutional  provisions  the  power 
of  the  legislature  is  practically  absolute;  but  if  it  is  alleged 
that  a  given  police  regulation  violates  the  fundamental  law, 
a  question  is  raised  for  the  determination  of  the  courts, 
whose  duty  it  is  to  apply  the  constitutional  tests,  and  adjudge 
the  law  to  be  void  if  it  is  in  conflict  with  them.  In  this  case 
we  are  to  apply  the  first  section  of  the  bill  of  rights  to  the  act 
of  1870  in  order  to  determine  whether  it  can  be  enforced.  If 
the  act  denies  the  inherent  and  inalienable  right  of  the  citi- 
zen to  acquire,  possess,  and  protect  property,  which  is  as- 
serted by  this  section  of  the  bill  of  rights,  then  the  judgment 
of  the  court  below  was  right,  and  this  appeal  should  be  dis- 
missed; but  if  this  right  is  not  denied,  and  the  effect  of  the 
act  of  1870  is  merely  to  regulate  its  exercise,  then  the  judg- 
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ment  should  be  reversed  and  the  defendant  should  suffer  the 
penalty  of  the  law  he  has  disregarded. 

Before  entering  upon  this  question,  three  preliminary  ob- 
servations should  be  made:  1.  We  must  remember  that  .the 
legal  presumption  is  in  favor  of  the  constitutionality  of  the 
act  because  it  expresses  the  judgment  of  the  legislative 
branch  '*''  of  the  government  upon  that  question.  The  legis- 
lature has  considered  the  question  and  passed  upon  it,  and 
this  makes  &  prima  facie  case  in  favor  of  the  law.  We  ob- 
serve in  the  next  place  that  this  question  is  to  be  considered 
upon  the  state  of  the  law  as  it  is  when  the  question  is  raised. 
Since  1870  the  constitution  of  the  state  has  been  remodeled, 
and  many  of  its  new  provisions  have  been  enforced  by  suit- 
able legislation.  Our  question  is  not,  therefore,  whether  the 
act  of  1870  was  valid  under  the  constitution  as  it  then  stood, 
but  whether  it  was  valid  when  its  provisions  were  invoked 
against  the  defendant  in  1894.  Our  third  observation  is 
that  the  question  is  not  controlled  by  common-law  maxims. 
The  police  power  must  necessarily  enlarge  its  range  as  busi- 
ness expands  and  society  develops.  The  proper  office  of 
statutes  is  to  remedy  the  defects  and  modify  the  operation  of 
common-law  rules  to  meet  changed  conditions  in  society,  and 
increased  volume  and  improved  methods  in  business. 

We  come  now  to  inquire  whether  the  business  of  insurance 
against  loss  by  fire  is  at  the  present  time  a  proper  subject  for 
the  exercise  of  the  police  power  of  the  state.  In  examining 
this  question  it  is  important  to  know  something  about  the 
magnitude  of  the  business.  The  report  of  the  insurance 
commissioner,  appointed  under  the  laws  of  the  state,  cover- 
ing the  transactions  of  the  year  1892,  shows  that  risks  were 
written  in  Pennsylvania  during  that  year  as  follows: 
By  stock  companies  of  Pennsylvania  amount- 
ing to $286,584,023 

By  stock  companies  of  other  states 412,489,251 

By  stock  U.  S.  branches  foreign  companies. .        248,407,450 
By  mutual  companies  of  Pennsylvania 137,328,820 

$1,084,809,544 
Making  the  enormous  total  of  one  billion  and  nearly  eighty- 
five  millions  of  dollars. 

The  losses  paid  in  the  same  year,  as  shown  by  the  same 
report,  amounted  to  nearly  seven  and  one-quarter  millions  of 
dollars.    The  total  capital  employed  in  the  business  of  fire 
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insurance  in  this  state  during  the  year  was  nearly  two  hun- 
dred and  sixteen  and  one-half  millions  of  dollars.  The  pre- 
miums paid  by  the  insured  fell  a  little  short  of  twelve  millions 
of  dollars. 

Let  us  consider,  next,  the  nature  of  the  business.  It  is  not 
■**  like  the  sale  of  commodities  for  a  present  equivalent  in 
value,  but  it  is  the  purchase  of  indemnity  against  the  risk  of 
loss  by  fire  that  may  happen  at  any  time,  and  may  not  hap- 
pen at  all.  The  conditions  necessary  to  the  business  of  in- 
surance are:  (a)  The  existence  of  a  known  danger  to  which 
all  property  owners  are  exposed,  and  against  which  they  can- 
not effectually  protect  themselves;  (6)  the  strong  probability 
that  loss  from  this  danger  will  fall  upon  but  few  of  those  who 
are  exposed  to  it;  (c)  the  certainty  that  when  the  loss  hap- 
pens it  will  fall  80  heavily  on  those  to  whom  it  comes  as  to 
make  pecuniary  indemnity  a  matter  of  great  importance; 
(d)  some  knowledge  of  the  relative  value  of  the  property 
annually  destroyed  by  fire  to  serve  as  a  basis  for  calculating 
the  risk  assumed  by  the  insurer,  and  the  amount  of  premium 
required  to  enable  the  insurer  to  meet  losses  and  expenses, 
and  secure  a  fair  return  for  the  capital  employed. 

In  view  of  the  magnitude  and  the  nature  of  the  insurance 
business,  it  is  apparent  that  the  public  is  largely  interested 
in  all  that  relates  to  it.  The  security  of  policy  holders  re- 
quires: 1.  Permanency  in  the  custodian  of  the  funds  gathered 
from  them,  and  on  which  their  indemnity  in  case  of  loss 
depends;  2.  An  honest  and  competent  administration  of  these 
funds;  3.  Restraint  against  the  division  of  the  profits  of  the 
business  whenever  such  division  would  injuriously  affect  the 
security  of  policy  holders.  How  are  these  safeguards  to  be 
obtained?  There  is  but  one  way  in  which  they  can  be  ob- 
tained, and  that  is  by  means  of  general  laws  regulating  the 
insurance  business. 

Corporations  derive  their  existence  from  the  state,  and 
hold  their  franchises  subject  to  legislative  control.  They 
are  subject  to  the  visitorial  power  of  the  commonwealth,  and 
they  may  be,  and  are,  in  fact,  required  to  lay  open  before  the 
several  departments  of  state  government,  and  before  the  pub- 
lic, the  character  and  extent  of  their  business,  the  profits 
realized,  the  dividends  declared,  and  the  investments  made. 
The  legality  and  business  value  of  the  methods,  the  economy 
and  financial  strength  of  the  management,  and  the  value  of 
the  security  provided  for  the  holders  of  policies  in  any  givea 


May,  1894.]       Commonwealth  v.  Vbooman.  609 

company,  are  therefore  subjects  upon  which  the  proper  state 
officers  may  be  thoroughly  informed,  and  which  the  public 
may  investigate  at  will.  Private  individuals  are  not  subject 
to  the  same  visitorial  '**  power.  They  cannot  ordinarily  be 
compelled  to  disclose  their  business  methods,  their  financial 
condition,  or  the  character  of  their  investments.  They  can- 
not be  restricted  in  the  use  of  either  their  capital  or  their 
profits  as  corporations  may  be.  Those  who  deal  with  thera 
must  trust  more  to  their  personal  integrity  than  the  common 
experience  shows  to  be  safe.  The  state  can  compel  a  fair 
measure  of  fidelity  in  the  management  of  these  vast  sums, 
and  provide  for  the  safety  of  the  insured  when,  and  only 
when,  the  business  is  in  the  hands  of  corporations. 

In  the  next  place  it  is  important  to  consider  what  may  be 
described  as  the  trend  of  modern  legislation  on  this  subject. 
The  states  of  the  union  have  severally  entered  upon  legisla- 
tion regulating  insurance.  In  each  an  insurance  department 
of  the  state  government  has  been  organized.  A  general  super- 
vision and  control  of  insurance  companies  has  been  assumed 
by  the  states,  and  exercised  through  the  insurance  depart- 
ment. In  our  own  state  this  system  of  legislation  began  as 
early  as  1810,  and  it  has  grown  in  bulk  and  importance  with 
the  growth  of  business  and  the  development  of  the  resources 
of  the  state.  ^  It  fixes  the  minimum  of  actual  capital  neces- 
sary to  the  organization  of  a  corporation  for  insurance  against 
fire,  on  the  stock  plan,  at  one  hundred  thousand  dollars.  It 
provides  for  a  reserve  fund  for  the  security  of  policy  holders. 
It  prohibits  the  division  of  profits  in  dividends  to  the  injury 
of  the  reserve  fund.  It  regulates  the  form  of  policy  and 
requires  the  application  to  be  attached  to,  or  made  part  of, 
the  policy.  It  requires  each  company  to  submit  detailed 
statements  of  the  business  done,  of  its  assets  and  liabilities, 
and  to  show  its  financial  condition.  It  requires  companies, 
organized  under  the  laws  of  other  states  or  countries,  to  make 
certain  deposits  in  this  state  to  secure  those  who  are  insured 
by  them,  and  to  appoint  some  suitable  agent  on  whom  pro- 
cess may  be  served  in  actions  brought  against  them.  These 
regulations  have  been  made  from  time  to  time  as  their  im- 
portance has  been  felt  by  the  public.  They  are  all  easy  of 
enforcement  against  corporations.  Some  of  them  cannot  be 
enforced  against  private  persons  or  partnerships.  As  matter 
of  fact,  the  business  has  for  many  years  been  left  to  the  cor- 
porations, and  regulations  made  to  affect  corporations  have 
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therefore  met  fully  the  public  need.  '*•  At  this  time,  how- 
•ever,  private  capital  is  seeking  employment  in  this  field,  and 
it  signalizes  its  entry  upon  the  field  by  a  denial  of  the  power 
-of  the  state  over  it.  This  question  has  been  raised  by  the 
•corporations  of  other  states,  but  I  recall  no  case  in  which  it 
has  been  raised  by  individuals.  In  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535,  the  supreme  court  of  the  United  States 
stated  the  general  rule  thus:  "A  state  has  the  right  to  impose 
conditions,  not  in  conflict  with  the  conRtitution  of  the  United 
States,  on  the  doing  of  insurance  business  within  its  territory 
by  an  insurance  company  chartered  by  another  state,  or  to 
exclude  it  altogether."  It  would  seem  to  follow  logically 
that  the  state  might  require  all  persons  desiring  to  enter  upon 
ithe  business  to  comply  with  the  same  conditions,  and,  if 
inecessary,  to  obtain  a  charter  of  incorporation  in  order  to 
«uch  compliance. 

An  effort  is  made  to  distinguish  between  regulation  and 
prohibition,  and  to  hold  that  the  act  of  1870  is  a  prohibition 
operating  upon  all  natural  persons  for  the  benefit  of  corpo- 
rations, who  are  thus  given  an  oppressive  monopoly  of  the 
ibusiness  of  insurance  against  fire.  But  the  prohibition  is 
•only  such  as  is  necessary  to  give  eftect  to  the  regulation 
•which  the  act  prescribes.  The  act  implies  a  declaration  by 
the  legislature  that  the  business  of  insurance  against  fire 
affects  60  many  persons,  and  involves  such  large  sums  of 
money,  as  to  make  it  necessary  for  the  public  protection  that 
it  be  subjected  to  the  supervision  and  control  of  the  govern- 
ment; that  the  supervision  required  is  such  as  private  per- 
sons cannot  be  compelled  to  submit  their  business  conduct 
to;  and  then  expressly  declares  tliat  all  persons  desiring  to 
•embark  in  the  business  must  procure  a  charter  of  incorpo- 
ration for  that  purpose,  because  corporations  are  subject  to 
the  supervision  and  control  of  the  state  that  creates  them. 
This  is  regulative.  It  directs  the  business  into  the  only 
channel  that  admits  the  necessary  measure  of  control,  and  it 
■necessarily  prohibits  the  business  outside  that  channel. 

The  traflBo  in  intoxicating  drinks  is  regulated  by  law;  but 
the  regulation  prohibits  absolutely  all  persons  from  engaging 
in  it  unless  they  have  first  secured  the  permission  of  the  state 
hy  obtaining  a  license  under  the  law.  Here,  as  in  the  act  of 
1870,  we  find  permission  to  those  who  comply  with  the  regu- 
Qation,  and  prohibition  to  those  who  do  not.  The  practice  of 
*'*  medicine,  the  sale  of  drugs,  and  many  other  sorts  of 


May,  1894.]       Commonwealth  v»  Vegomam,  611 

business  are  regulated  by  law;  but  the  regulation  would  be 
without  effect  if  it  did  not  include  a  prohibition  directed 
against  those  not  qualified,  and  enforce  it  with  suitable  pen- 
alties. The  police  power  of  a  state  may  be  exerted  for  the 
complete  or  the  partial  control  of  a  given  business.  It  may 
prohibit  it  absolutely  to  all  persons  for  the  purpose  of  sup- 
pression. It  may  permit  it  to  some  persons  and  under  cer- 
tain restrictions  in  order  to  secure  control  over  it  and  hold 
it  within  proper  bounds:  Stone  v.  Mississippi,  101  U.  S.  814. 
The  Sunday  laws,  the  laws  against  gambling,  against  lot- 
teries, against  disorderly  houses,  the  sale  of  liquors,  the  sale 
of  oleomargarine,  the  sale  of  drugs,  and  many  similar  laws 
afford  instances  of  the  exercise  of  the  police  power  for  the 
complete  suppression  of  a  given  line  of  employment,  or  for 
its  restricion  and  control. 

The  act  of  1870  belongs  to  the  latter  class.  It  does  not 
prohibit  the  business  of  insurance,  but  regulates  it.  It  says 
to  all  persons  interested:  "If  you  wish  to  embark  in  this 
business  you  must  secure  a  charter  of  incorporation,  so  as  to 
subject  your  business  to  the  visitorial  power  of  the  state. 
If  you  will  not  do  this  you  must  not  engage  in  insurance 
against  fire  at  all."  This  is  not  prohibition  of  the  business, 
for  the  business  is  distinctly  autliorized.  It  is  an  effort  to 
bring  it  under  state  supervision  and  control,  by  requiring  all 
who  wish  to  enter  the  business  to  put  themselves  in  a  position 
where  the  insurance  legislation  of  the  state  will  reach  them, 
and  the  insurance  department  of  the  state  can  supervise  their 
business,  and  compel  observance  of  tiie  law. 

Without  going  further  into  the  discussion  we  may  now 
Btate  our  conclusions  applicable  to  the  case  before  us: 

1.  The  business  of  insurance  against  loss  by  fire  is,  by 
reason  of  its  magnitude,  its  importance  to  property  owners, 
and  the  nature  of  the  business,  a  proper  subject  for  the  ex- 
ercise of  the  police  power  of  the  state. 

2.  The  act  of  1870  is  a  valid  exercise  of  the  police  power. 
It  does  not  prohibit,  but  regulates  the  business.  It  excludes 
no  one  from  engaging  in  it,  but  prescribes  the  preliminary 
qualification  necessary  for  all  alike,  to  entitle  them  to  enter 
the  business. 

3.  The  qualification  is  reasonable.  It  is  open  to  all  under 
**•  general  laws.  It  is  not  burdensome.  Its  only  effect  is  to 
secure  adequate  capital  at  the  beginning,  and  state  super- 
vision during  the  continuance  of  the  business. 
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4.  Upon  the  special  verdict,  judgment  should  have  been 
entered  in  favor  of  tlie  commonwealth,  and  sentence  should 
have  been  pronounced  under  the  act  of  1870.  That  this  may 
now  be  done,  the  judgment  is  reversed,  the  record  remitted^ 
and  a  procedendo  awarded. 


Justices  Dean  and  Green,  and  Chief  Justice  Stkrrett  dissented,  in  an 
opinion  written  by  the  former,  saying:  "  The  business  of  fire  insurance 
being  one  which,  from  its  nature,  involves  contracts  with  large  numbers  o' 
persons  in  all  parts  of  the  commonwealth,  who  have  not  the  opportunitiea 
of  gaining  the  information  necessary  to  intelligent  bargaining,  for  their 
better  security  the  legislature  may  make  anoh  regulations  as  will  protect 
them  against  fraud  or  imposition.  It  may  require  that  all  who  desire  to 
transact  business  with  the  public  shall  take  out  a  license;  shall  make  fre- 
quent reports  of  their  financial  condition;  have  fixed  places  of  business 
where  service  of  process  can  be  had  on  them;  that  they  shall  deposit  with 
the  treasurer,  or  other  officer  of  the  commonwealth,  bonds  or  other  securi- 
ties in  sufficient  amount  to  guarantee  those  with  whom  they  contract 
against  loss.  And  generally  may  make  all  reasonable  rules  for  the  regula- 
tion of  such  business.  But  can  the  legislature  absolutely  forbid  the  making 
of  such  a  contract  by  individuals,  and  confer  on  corporations  a  monopoly  of 
such  business  ? 

"  Is  the  business  of  fire  insurance  deleterious  to  the  public?  If  so,  the 
legislature  may  absolutely  prohibit  it.  But  no  one*contends  that  it  is.  Oa 
the  contrary,  it  is  admitted  it  is  to  the  advantage  of  tlie  public.  The  legis- 
lature admits  this  by  expressly  authorizing  artificial  persons  to  conduct  it 
If  such  contracts  be  not  injurious  to  the  public,  and  may  not  be  altogether 
prohibited,  then  where  is  the  authority  to  prohibit  one  class,  natural  per- 
sons, from  entering  into  them,  and  specially  empowering  another  and  numer- 
ically a  very  much  smaller  class,  artificial  persons,  to  make  them?  In  so 
doinp;  the  state  grants  a  monopoly  in  a  particular  business  to  a  particular 
class. 

"As  is  said,  in  substance,  in  the  Slaughter  Hotise  cases,  16  Wall.  102, 
Alger  V.  T/iac/ier,  19  Pick.  51,  31  Am.  Dec.  119,  Taylor  v.  Blanchard,  13 
Allen,  370,  90  Am.  Dec.  203,  and  many  other  cases:  'AH  such  grants  re- 
lating to  any  known  trade  or  manufacture  have  been  held,  by  all  the 
judges  of  England,  to  be  void  at  common  law,  as  destroying  the  freedom  of 
traile,  discouraging  labor  and  industry,  restraining  persons  from  getting  an 
honest  livelihood,  and  putting  it  in  the  power  of  the  grantees  to  enhance 
the  price  of  commodities.' 

"  A  contract  of  indemnity  against  loss  by  fire,  being  a  common-law  right,  it 
cannot,  by  legislative  grant,  be  monopolized  by  a  small  class,  unless  it  has 
become  of  such  public  concern  as  requires  its  exercise  by  the  state,  or  by  • 
corporation  to  whom  the  state's  power  is  immediately  delegated.  It  may 
be  admitted  that  the  business  of  constructing  and  operating  public  high- 
ways for  the  carriage  of  goods  and  travelers  is  exclusively  in  the  state,  and 
is  of  such  immediate  public  interest  that  it  can  be  transacted  only  by  the 
state,  and  saoh  corporations  as  the  state  may  specially  aathorize.  But  to 
carry  on  this  business  at  all  involves  a  right  of  eminent  domain,  which  the 
state  alone  can  exercise  or  grant,  and  therefore  it  ought  not  to  be  exercised 
by  private  individuals.  There  is  not,  and  never  was,  a  right  in  the  individ* 
Bal  to  take  private  property  for  the  construction  and  operation  of  a  publie 
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higtiway,  on  which  to  conduct  for  profit  the  bnsiness  of  transportation}  bnt 
there  never  was  a  time  tliat  the  individual  had  not  the  right  to  make  a  con- 
tract to  indemnify  his  fellow  against  loss  by  fire.  This  act  is  not  obnoxiooa 
to  the  constitution  because  it  authorizes  corporations  to  insure  against  fire, 
but  because  it  prohibits  individuals  doing  a  like  business.  It  grants  • 
monopoly  of  a  particular  business  to  a  particular  class;  prohibits  all  others 
from  engaging  in  it.  This  the  legislature  may,  in  the  exercise  :>{  its  police 
power,  in  some  cases  do.  It  may  declare  that  females  shall  not  be  em- 
ployed in  some  avocations;  that  children  under  a  certain  a^e  shall  not  be 
employed  in  mines  or  factories;  that  none  but  men  of  good  repute  shall  sell 
liquor  by  retail;  and  the  wisdom  of  such  legislation  is  not  a  question  which 
the  courts  can  consider,  for  it  is  adopted  to  promote  the  health,  morals,  and 
good  order  of  the  public. 

"That  in  some  of  the  states  the  legislature  has  restricted  the  business  of 
banking  to  corporations  has  no  analogy  to  the  case  in  hand.  The  banking  in- 
tended to  be  restricted  by  the  New  York  act  was  issuing  of  notes,  receiving  of 
deposits,  and  discounting.  In  People  v.  Utica  Ins,  Co.,  15  Johns.  358,  8  Am. 
Dec.  243,  and  Bristol  v.  Barker,  14  Johns.  205,  it  was  held  that  the  act  was 
only  a  restraining  and  regulating  act,  applying  to  associations  of  individuals; 
that  as  to  them,  to  do  a  banking  business  they  must  have  corporate  author- 
ity. Thjit  an  individual  was  not  prohibited  from  doing  a  banking  business, 
except  as  to  issuing  bank-notes.  It  has  always  been  held  to  be  within  the 
police  power  of  the  legislature  to  restrict  the  issuing  of  notes,  intended  to 
pass  as  money,  to  corporations.  It  is  a  matter  which  concerns  the  entire 
public,  who  have  no  opportunity,  in  the  hurry  of  every-day  business  trans- 
actions of  life,  to  ascertain  the  value  of  the  promise  which  is  tendered  as 
money.  But  in  a  contract  of  indemnity,  why  should  not  the  citizen  make 
his  contract  when  and  where  the  price  and  security  suits  him  best? 
Why  should  the  legislature  take  from  the  whole  people  their  common- 
law  right  of  contract  for  insurance,  and  grant  it  to  a  particular  class  f 
Where  is  there  the  semblance  of  the  constitutional  exercise  of  the  police 
power  in  this  ?  Under  the  corporation  act  of  1874,  and  supplements,  corpo- 
rations for  almost  every  business  are  authorized,  such  aa  supplying  ice, 
printing  and  publishing,  conducting  hotels,  drove-yards,  livery-stables, 
lumbering,  quarrying,  mining,  brewing,  distilling,  improvement  and  sale  of 
real  estate.  In  fact,  almost  every  kind  of  business  can  be  transacted  by 
incorporated  companies.  All  concern  the  public.  If  tliis  act  be  constitu- 
tional the  legislature  can  prohibit  the  transaction  of  any  business,  if  not 
conducted  by  corporations  under  the  act  of  1874,  and  under  the  pain  of 
imprisonment  forbid  the  individual  engaging  in  any  business  whatever. 

"It  is  paternalism  to  assume  that  citizens  are  incapable  of  prudently 
contracting,  with  reference  to  their  property,  without  an  express  grant  of 
the  state  in  the  shape  of  corporate  franchise,  to  one  of  the  contracting  par- 
ties. It  is  an  assumption  that  the  citizen  is  a  child,  needing  the  tutelage 
and  protection  of  the  legislature  in  the  ordinary  affairs  of  business  life.  Or 
else  it  is  a  species  of  tyranny  in  government  like  that  of  Turkey,  where  the 
rights  to  produce,  manufacture,  and  trade  are  all  the  subject  of  grant  from 
the  sultan. 

"If  the  exercise  of  the  right  of  contract  to  indemnify  be  injurious  to  the 
public,  then  it  ouglit  to  be  prohibited;  if  beneficial,  it  ought  not  to  be 
monopolized  by  a  few. 

"The  rule  to  be  educed  from  Bndd  v.  New  York,  143  U.  S.  628  (the 
Elevator  cases),  the  Sinking  Fund  cases,  99  U.  S.  700,  and  all  the  casee 
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where  the  police  power  of  the  state  is  discussed,  is  that,  while  a  business 
affected  by  a  public  interest  may  be  regulated,  yet  when  not  inimical  to  the 
health,  morals,  or  safety  of  the  people,  it  cannot  be  prohibited.  I  do  not 
think  an  exclusive  grant  to  a  class  is  regulal.ou;  that  is  prohibition  of  all 
others,  and  is  therefore  unconstitutional. 

"The  judgment  in  my  opinion  should  be  affirmed,  aid  Che  appeal  dis- 
missed." 

Constitutional  Law  —  Fourtkbnth  Amendment  —  Police  Power  o» 
States. — It  is  settled  beyond  further  judicial  controversy  that  the  inhibi- 
tions of  the  fourteenth  amendment  do  not  limit,  and  were  not  "designed 
to  limit  the  subjects  upon  which  the  police  power  of  the  state  may  be  ex« 
erted":   Extended  note  to  Stati  v.  OoodwiU,  25  Am.  St.  Rep.  882. 

Insurance— Power  of  State  to  Rbqulate  Bdsiness  of.— A  state  has 
the  right  to  prescribe  reasonable  conditions  upon  which  insurance  business 
may  be  carried  on  within  its  limits  by  individuals,  as  well  as  by  corpora- 
tions, provided  it  does  not  discriminate  between  citizens  of  equal  standing; 
and  merit  within  or  without  the  state:  State  r.  Stone,  118  Mo.  388;  40  Am. 
St.  Rep.  388;  wtended  note  to  8tat«  r.  Goodwill,  25  Am.  St.  Rep.  874. 
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[164  Pennsylvania  State,  326.] 
OOKPOTiATiONS — FoRFEiTOBE  OF  SxocK. — If  the  articles  of  association  of  » 
corporation  declare  that  its  directors  shall  have  authority  to  make  a 
requisition  for  installments  upon  shares  by  giving  a  thirty  days'  notice 
in  newspapers  published  in  the  cities  of  Philadelphia  and  Detroit,  and 
after  such  time  that  the  directors  may  forfeit  the  stock  of  all  parties 
failing  to  pay  such  installments,  a  forfeiture  based  upon  a  publication 
of  such  notice  in  one  only  of  such  cities  is  void.  Until  thirty  days  after 
the  publication  in  both  places  no  installment  can  become  due,  and 
hence  no  stockholder  could  be  in  default  for  not  making  payment. 

CJORPORATIONS. — A    PoWER   GiVEN   TO    FORFEIT   StOCK   MUST   BE   STRICTLY 

Pursued,  and,  if  any  restrictions  or  limitations  imposed  by  the  charter 
of  the  corporation  have  been  disregarded,  the  alleged  a«t  of  forfeiture 
must  be  declared  invalid. 

COEPORATIONS — FORFEITURE  OF  StOCK. — ThB  MeRE  INACTION  OF  STOCK- 
HOLDERS whose  shares  have  been  subjected  to  a  void  declaration  of  for* 
feiture  does  not  estop  them  from  resisting  such  forfeiture,  nor  from 
asserting  their  ownership  of  the  stock,  where  the  forfeiture  was  for 
a  default  in  the  payment  of  installments  which  had  not  in  fact  become 
due,  because  of  the  failure  to  publish  the  notice  requiring  payment  in 
tlie  manner  stipulated  in  the  articles  of  association,  and  the  corporation 
was  not  one  requiring  continuous  contributions  from  its  members  to 
sustain  either  its  existence  or  its  business. 

Suit  in  equity  by  the  trustees  of  a  corporation  to  deter- 
mine who  are  entitled  to  participate  in  the  proceeds  of  the 
Bale  of  certain  of  its  lands. 
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James  E.  Hood  and  Francis  I.  Gowen^  for  Sarah  Miller^ 
executrix. 

T.  Elliott  Patterson,  for  the  appellant. 

Richard  C.  Dale,  John  0.  Johnson^  and  William  D.  Neilson, 
for  the  appellees. 

'*'  Green,  J.     The  proceeding  in  this  case  is  a  bill  in 
equity  filed  by  certain  trustees  of  a  fund  arising  from  the 
sale  of  lands  owned  by  "^  the  defendant  land  company^ 
"  The  company  is  unincorporated,  and  is  a  partnership  organ- 
ized on  the  joint  stock  plan  by  a  contract  entered  into  by  the 
members":  Oliver's  Estate,  136  Pa.  St.  58;  20  Am.  St.  Rep. 
894.     It  is  composed  of  numerous  members  whose  interests 
in  the  company  are  represented  by  certificates  of  stock  of 
which  there  were  to  be  twenty  thousand  of  five  dollars  each. 
The  business  of  the  company  was  to  be  the  purchasing  of 
lands,  developing  mines  of  copper  and  other  valuable  min- 
erals, and  disposing  of  the  same,  situated  in  the  Lake  Superior 
land  district,  upper  peninsula,  state  of  Michigan.     The  funds 
and  property  of  the  association  were  vested  in  three  trustees,  to 
be  held  by  them  as  joint  tenants,  and  they  were  to  have  the  en- 
tire control  and  disposal  of  the  property,  real  and  personal,  and 
to  make  purchases,  conveyances,  sales,  and  contracts.    In  the 
exercise  of  their  authority  they  sold  forty  acres  of  the  lands  of 
the  company  for  five  hundred  thousand  dollars,  and  the  dis- 
tribution of  this  money  is  the  object  of  the  present  proceeding. 
Certain  of  the  stockholders  had  failed  to  pay  calls  or  assess- 
ments made  by  the  trustees,  and  the  shares  of  a  number  of 
stockholders,  including  the  appellants,  had  been  forfeited  for 
nonpayment  of  the  calls.     If  these  forfeitures  were  lawfully 
made  the  appellants  have  no  case,  and  the  decree  of  the 
court  below  should  be  sustained;  if  they,  or  any  of  them,  were 
not  lawfully  made  the  appellants  are  entitled  to  participate 
in  the  distribution,  from  which  they  were  excluded  by  the 
master  and  court  below.     Three  calls  were  made  prior  to  the 
forfeitures  involved  in  the  present  contention — one  in  1872,. 
cne  in  1874,  and  another  in  1878.     As  to  the  call  made  in 
1872  no  question  arises  here,  as  all  the  appellants  paid  the 
amounts  called  for  at  that  time.    There  are  three  appellants^ 
Roope  Brooking,  Sarah  Miller,  executrix,  and  William  H. 
Stevens.     The  shares  of  Brooking  and  Miller  were  forfeited 
under  the  call  of  1878  only.     Of  the  shares  of  Stevens,  five 
hundred  and  fifty  were  forfeited  for  nonpayment  of  the  call 
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of  1874,  and  fifteen  hundred  for  nonpayment  under  the  call 
of  1878.  In  regard  to  the  forfeiture  of  the  five  hundred  and 
fifty  shares  under  the  call  of  1874,  we  are  of  opinion  that 
the  provisions  of  the  articles  of  association  which  authorized 
a  forfeiture  were  strictly  and  precisely  followed  in  every  par- 
ticular, and  therefore  that  forfeiture  was  a  valid  and  binding 
act  fully  authorized  by  the  articles,  and  it  must  be  sustained. 

"*  We  are  of  a  different  opinion  in  regard  to  all  the  for- 
feitures under  the  call  of  1878,  and  therefore  do  not  sustain 
them.  The  authority  to  make  any  forfeitures  is  found  in  the 
fourth  section  of  the  articles  of  association,  which  is  in  the 
following,  words,  viz: 

"The  original  shares  of  this  company  shall  be  issued  to  the 
proprietors  of  the  lands  in  proportion  to  their  respective  in- 
terests in  said  lands,  liable  to  no  more  than  five  dollars  per 
share  assessment,  and  the  board  of  trustees  shall  have  author- 
ity to  make  a  requisition  upon  their  several  stockholders  for 
the  payment  of  such  installments  upon  the  shares  held  by 
them,  whenever  they  may  deem  it  necessary  or  expedient  by 
giving  thirty  days'  previous  notice  of  the  same,  in  one  or 
more  newspapers  published  in  the  city  of  Philadelphia  and 
Detroit,  specifying  in  such  notice  the  amount  of  such  install- 
ment per  share,  and  the  time  and  place  .of  payment  of  the 
same;  provided,  however,  that  no  installment  shall  be  called 
in  which,  with  the  amount  already  paid  on  the  share,  shall 
make  the  total  amount  exceed  the  sum  authorized  by  the 
articles  of  this  association;  aiid  provided,  also,  that  notice  of 
the  call  for  any  installment  shall  be  sent  by  letter  through 
the  postoffice,  addressed  to  all  stockholders  whose  residence 
is  known  to  the  secretary,  and  it  shall  be  competent  for  the 
trustees,  after  the  expiration  of  thirty  days  from  the  period 
at  which  any  installment  shall  become  due,  to  forfeit  the 
stock  of  such  parties  as  may  fail  in  paying  such  installments 
and  the  interest  thereon  from  the  time  such  installment  shall 
have  become  due,  and  the  stock  so  forfeited  shall  be  sold  at 
auction  in  accordance  with  JLhe  general  laws  of  the  state  of 
Michigan." 

It  will  be  perceived  that,  in  order  to  make  a  forfeiture  which 
should  be  in  accordance  with  the  power  conferred  by  the  fore- 
going article,  it  would  be  necessary  for  the  trustees  to  make 
a  requisition  for  the  amount  called,  "by  giving  notice  of 
the  8an)e  in  one  or  more  newspapers  published  in  the  cities 
of  Philadelphia  and  Detroit,  specifying  in  such  notice  the 
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amount  of  such  installment  per  share  and  the  time  and  place 
of  paj'ment  of  the  same,"  In  point  of  fact  such  a  notice  was 
published  in  the  city  of  Philadelphia,  but  no  publication  of 
any  kind  was  made  in  Detroit,  and  the  master  has  so  found, 
and  that  it  was  an  irregularity,  in  fact  a  noncompliance  with 
the  requirements  '*'  of  the  articles  of  association.  It  was 
not  only  necessary  that  there  should  be  a  publication  in  a 
newspaper  published  in  Detroit,  but,  before  an  act  of  forfeiture 
could  be  performed  by  the  trustees,  it  was  essential  that  thirty 
days  should  elapse  after  the  first  publication  before  the  in- 
stallment would  become  payable.  But  if  there  was  no  pub- 
lication at  all  in  a  Detroit  paper,  then  there  was  no  period  of 
thirty  days  which  commenced  to  run  prior  to  the  day  of  pay- 
ment, and  by  necessary  consequence  no  day  of  payment. 
Hence,  the  installment  was  not  due  at  any  time,  and  the 
stockholders  were  in  no  default  for  not  paying.  Therefore 
two  primary,  elemental  prerequisites  to  any  right  of  forfeiture 
were  altogether  absent,  to  wit,  first,  the  publication  in  a  De- 
troit newspaper,  and  next,  the  lapsing  of  an  interval  of  thirty 
days  between  the  publication  of  the  notice  and  the  day  of 
payment.  Both  of  these  requirements  were  indispensable, 
but  the  second  of  them  is  so  manifestly  and  so  fatally  indis- 
pensable that  the  mere  statement  of  the  proposition  is  its 
own  proof.  If  the  thirty  days  of  grace  are  absent  from  the 
case  the  power  to  declare  the  forfeiture  never  arose,  never 
came  into  existence,  and  the  subsequent  declaration  of  the 
forfeiture  was  simply  a  void  act,  altogether  nugatory,  and  of 
no  effect  whatever. 

If  authority  were  wanting  for  so  plain  a  proposition,  a  per- 
fect and  authoritative  illustration  is  found  in  the  case  of 
Northampton  Mutual  Live  Stock  Ins.  Co.  v.  Stewart,  39  N.  J.  L. 
486.  The  company  brought  an  action  against  a  member  to 
recover  an  assessment.  In  the  court  below  a  judgment  was 
obtained,  which  was  reversed  by  the  court  of  errors  and  ap- 
peals, who  said:  "The  plaintiff  is  a  mutual  insurance  com- 
pany. Its  scheme  of  organization  draws  each  holder  of  its 
policies  into  its  society  as  a  member  thereof.  This  suit  is 
instituted  against  the  defendant  as  a  member  of  the  corpora- 
tion; as  such  he  is  subject  to  its  constitution  and  bound  by  its 
by-laws  and  proper  corporate  regulations,  which  he  is  pre- 
sumed to  know  and  understand And  he  is  entitled  in 

his  relations  to  the  company  to  whatever  aid  and  protection 
they  provide  for  him How  and  when  the  tax  is  to  be 
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levied  is  provided  for  in  the  thirteenth  article  of  the  by-laws, 
as  follows:  *  If  the  funds  in  hand  be  insufficient  to  pay  all 
losses,  the  directors  shall,  by  resolution,  levy  a  tax  on  the 
members  of  the  cotnpany  ....  on  the  amount  insured,  and 
they  shall  publish  such  levying  in  two  '"  newspapers  of  the 
county,  and  all  persons  insured  at  the  time  of  such  levying 
of  tax  shall  pay  his  amount  of  tax  to  the  treasurer  or  his  or- 
der, within  sixty  days  from  the  day  of  such  public  notice.* 
The  fourteenth  article  provides  that,  if  any  member  neglect 
or  refuse  to  pay  his  tax  for  sixty  days  from  the  day  public 
notice  shall  be  given,  the  company  may  sue  for  and  recover 
the  same  with  interest  and  costs  of  suit.  The  delinquent 
must  be  in  default  sixty  days  after  publication  of  the  tax 

levy  in  two  newspapers There  was  nothing  to  show 

that  such  publication  had  ever  been  made  by  the  company. 
The  demand  contains  no  allegation,  and  the  evidence  fails 
to  show  that  such  public  notice  was  given  before  the  suit  was 
brought.  The  fact,  even,  that  personal  notice  of  the  assess- 
ment was  served  by  the  company  upon  the  defendant  is  not 
sufficient  answer  to  his  objection."  The  court  said  further 
that  it  might  even  be  admitted  "that  personal  notice  served 
to  apprise  him  better  than  public  notice  would  have  done, 
but  sixty  days  of  grace  were  not  to  be  computed  from  tb.e 
time  when  personal  notice  should  be  given  him,  but  from  the 
giving  of  public  notice,  an  event  equally  within  the  com- 
pany's control  and  adopted  in  its  law." 

If  all  this  is  true  of  a  mere  call  to  pay  in  an  assessment, 
which  can  easily  be  recovered  after  another  and  proper  as 
eessment  has  been  made,  with  how  much  greater  force  does 
it  apply  when  the  consequence  of  nonpayment  is  the  forfeit- 
ure and  absolute  loss  of  an  immensely  valuable  interest,  in 
this  case  worth,  in  one  instance,  twenty-nine  thousand  dollars 
and  upwards,  for  the  failure  to  pay  eighty-six  dollars  and 
eleven  cents. 

In  the  case  of  Stevens  it  was  undoubtedly  the  fact  that  he 
had  no  knowledge  whatever  of  the  call  of  1878  until  in  1885, 
when  he  wrote  to  the  secretary  making  inquiry  in  regard  to 
his  stock,  and  was  informed  that  it  had  been  forfeited  for  non- 
payment of  the  calls  of  1878.  He  and  his  family  lived  in 
Detroit,  but  he  was  absent  a  large  part  of  the  time  in  the 
Rocky  mountain  territories  engaged  in  geological  explora- 
tions and  mining.  If  the  notice  had  been  published  in  De- 
troit his  family  might  have  seen  it  and  informed  him  of  it. 


April,  1894.]     Mobbis  v.  Metalline  Land  Co.  619 

The  publication  in  Philadelphia  was  obviously  of  no  service, 
and  a  publication  in  Detroit  would  be  of  far  greater  impor- 
tance to  him  and  his  rights  than  publication  anywhere  else. 
But  while  this  consideration  affects  the  merits  of  his  case  on 
the  facts,  his  right  to  "*  the  Detroit  publication  is  one  of 
tlie  conditions  of  his  contract,  and  he  is  therefore  entitled  to 
have  it  rigidly  and  strictly  enforced. 

In  the  case  of  Germantown  Pass.  Ry.  v.  Filler^  60  Pa.  St.  130, 
100  Am.  Dec.  546,  we  said,  Sharswood,  J:  "We  must  look  to  the 
charter  for  the  power  of  the  directors  to  forfeit  the  stock.  No 
doubt  the  power  given  must  be  strictly  pursued,  and,  if  any 
restrictions  or  limitations  therein  provided  have  been  disre- 
garded, the  alleged  act  of  forfeiture  must  be  declared  invalid. 
This  is  80  for  the  special  reason  that  it  is  one  of  those  for- 
feitures against  which,  if  regular,  equity  does  not  relieve." 

In  Westcott  v.  Minnesota  Min.  Co.,  23  Mich.  145,  Mr.  Jus- 
tice Cooley,  delivering  the  opinion  of  the  court,  said:  "As- 
suming, however,  that  the  first  and  second  conditions  to  valid 
assessment  were  complied  with,  it  is  very  clear,  we  think^ 
that  notice  of  the  meetings,  as  required  by  the  articles,  is  not 

shown  to  have  been  given The  parties,  in  associating 

clearly  had  a  right  to  stipulate  for  any  notice  they  saw  fit; 
and  we  cannot  say  that  a  different  one  would  have  been 
equally  effectual,  and  therefore  must  be  held  sufficient.  There 
were  reasons  which  they  might  have  regarded  of  much  force 
for  insisting  upon  a  written  notice  in  every  instance,  and 
when  proceedings  in  invitum  were  taken  against  them,  they 

were  not  bound  to  give  heed  to  any  other The  right  to 

forfeit  shares  in  any  joint  stock  undertaking  must  come  from 
the  law,  and  can  only  be  exercised  in  the  manner  provided 
by  the  law.  In  this  case  the  articles  of  association  were  the 
law  governing  the  right  of  forfeiture,  and  all  the  condition* 
precedent  which  were  made  by  them  must  have  been  strictly 
complied  with  or  the  proceeding  would  be  void." 

In  1  Redfield  on  Railways,  211  (1887),  the  author  says: 
"The  company,  in  enforcing  the  payment  of  calls  by  forfeit- 
ure of  stock,  must  strictly  pursue  the  mode  pointed  out  in 
their  charter  and  the  general  laws  of  the  state.  This  is  a  rule 
of  universal  application  to  the  subject  of  forfeiture,  and  one 
which  the  courts  will  rigidly  enforce,  and  more  specially 
where  the  forfeiture  is  one  of  the  prescribed  remedies  given 
to  the  party,  and  against  which  equity  does  not  relieve  when 
fairly  exercised." 
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In  Tomlin  v.  Tonica  etc.  R.  R.  Co.,  23  111.  429,  the  eleventh 
section  of  the  charter  required  notices  of  calls  to  "*  be 
published  for  thirty  days  in  two  newspapers  published 
in  the  vicinity  of  the  road.  An  action  of  assumpsit  was 
brought  for  unpaid  calls,  and  a  certificate  was  filed,  stating 
that  notice  had  been  duly  given  by  publishing.  The  court 
said,  Caton,  J:  "  We  are  inclined  to  think  that  the  averments 

of  notice  in  the  first  and  second  counts  are  insufficient 

The  eleventh  section  of  the  charter  positively  requires  notice 
of  the  calls  to  be  published  for  thirty  days  in  two  newspapers 
published  in  the  vicinity  of  the  road.  We  are  inclined  to 
think  that  this  notice  required  by  the  charter  could  not  be 
dispensed  with  by  giving  actual  notice  to  the  subscriber.' 
To  the  same  efifect  is  Rutland  etc.  R.  R,  Co.  v.  Thrall,  35  Vt 
536,  in  which  the  court  said:  "The  subscriber,  by  incorporat 
ing  this  [newspaper  notice  for  thirty  days]  into  his  subscrip- 
tion, secures  the  notice  as  a  condition  preceient,  without 
compliance  with  which  he  is  not  liable  to  suit."  In 
Hughes  v.  Antietam  Mfg.  Co.,  34  Md.  316,  the  court  said, 
"The  manner  of  giving  notice  is  prescribed  by  the  law  undei 
which  the  calls  were  made,  and  it  was  the  plain  duty  of  the 
directors  to  have  complied  strictly  with  its  requirements  in 
this  respect.  They  had  no  right  to  dispense  with  the  mode 
and  manner  of  notice  thus  prescribed,  and  where,  by  positive 
law,  personal  notice  is  required,  a  written  notice  through  the 
mail  is  not  a  compliance  with  the  statute."  The  same  doc- 
trine is  enforced  in  Macon  etc.  R.  R.  Co.  v.  Vason,  57  Ga.  314 
Alabama  etc.  R.  R.  Co.  v.  Rowley,  9  Fla,  508,  and  PuJford  v. 
Fire  Department,  31  Mich.  458,  and  in  many  other  cases  un^ 
necessary  to  be  cited. 

The  English  cases  are  equally  clear  and  positive  to  tli6 
effect  that,  in  order  to  sustain  a  forfeiture  of  property,  every 
condition  precedent  must  be  strictly  and  literally  complied 
with.  In  Johnson  v.  LyLtWs  Iron  Agency,  L.  R.  5  Ch.  Div. 
687,  it  was  said  by  James,  L.  J:  "I  am  of  opinion  that  the 
notice  of  December  21st  did  not  comply  strictly  witii  the 
provisions  of  the  contract  between  the  company  and  the  share- 
holders, which  is  contained  in  the  regulations  of  table  A.  It 
is  the  established  rule  of  the  courts  of  chancery,  and  of  the 
courts  of  common  law,  that  no  forfeiture  of  property  can  be 
made  unless  every  condition  precedent  has  been  strictly  and 
literally  complied  with.  A  very  little  inaccuracy  is  as  fatal 
as  the  greatest.     Here  the  notice  is  inaccurate.     It  is  there- 
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fore  bad  and  the  forfeiture  ■■•  is  invalid."  Mellish,  L.  J., 
in  the  same  case,  said:  "I  think  that,  if  the  notice  departs  in 
any  respect  from  the  statutory  form,  it  is  impossible  for  us  to 
go  into  the  question  how  much  it  departs.  It  is  a  bad  notice, 
and  the  subsequent  resolution,  which  is  founded  upon  it,  is 
invalid.  In  this  case  the  notice  was  inaccurate  in  demand- 
ing the  payment  of  interest  from  the  date  of  the  call."  One 
of  the  provisions  of  table  A  directed  that  interest  should  bo 
due  on  calls  from  the  date  of  payment,  and  for  this  small 
variance  in  the  notice  it  was  held  that  the  subsequent  reso- 
lution of  forfeiture  of  the  shares  in  question  was  void.  Other 
English  cases  to  the  same  effect  are  Sparks  v.  Liverpool  Water 
Works,  13  Ves.  428;  Watson  v.  Eales,  23  Beav.  294;  Clarke  v. 
Hart,  6  H,  L.  Gas.  633.  In  the  last  case  Lord  Chelms- 
ford said:  "It  is  unnecessary  to  advert  to  the  principle 
that  forfeitures  are  strictissimi  juris,  and  that  parties  who 
seek  to  enforce  them  must  exactly  pursue  all  that  is  neces- 
sary in  order  to  enable  them  to  exercise  this  strong  power." 

It  is  not  necessary  to  pursue  the  citations  farther.  They 
are  really  not  in  controversy.  The  learned  master  admitted 
their  correctness  and  their  force.  But  he  was  misled  into 
refusing  the  proper  effect  of  absolute  invalidity  of  the  forfeit- 
ures declared  under  the  call  of  1878,  by  a  theory  of  acqui- 
escence and  of  laches  on  the  part  of  these  appellants  in 
seeking  to  set  aside  the  forfeitures.  The  cases  he  cites  in 
support  of  his  conclusions  are  all  well  enough  in  their  way, 
but  they  are  inapplicable  to  the  facts  of  this  case.  In  Sparks 
V.  Liverpool  Water  Works,  13  Ves.  428,  the  calls  were  made, 
and  the  proceeding  to  forfeit  was  conducted  in  strict  accord- 
ance with  the  rules  of  the  company,  and  the  forfeiture  waa 
sustained  upon  the  insufficiency  of  the  excuse  for  noncom- 
pliance with  the  call  on  the  part  of  the  delinquent  share- 
holder. In  Prendergast  v.  Turton,  1  Younge  &  C.  109,  the 
stock  was  paid  in  full,  but  the  original  articles  of  agreement 
authorized  the  directors  to  call  for  additional  shares  to  carry 
on  the  operations  of  the  company.  Such  a  call  was  made  in 
accordance  with  the  articles,  and  the  plaintiff  did  not  com- 
ply, but  temporized,  and  finally  refused  to  pay.  The  company 
being  a  mining  company,  and  requiring  contributions  from 
its  members  to  conduct  the  business,  and  the  other  mem- 
bers having  constantly  paid  their  contributions,  •"  until 
the  business  became  profitable,  it  was  inequitable  that  the 
plaintiff  should  stand  aloof  while  others  were  furnishing  the 
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means  to  proceed  with  the  business,  and  be  permitted  to  par- 
ticipate in  the  profits  thus  earned  by  means  of  a  restoration 
to  their  forfeited  shares.  Clarke  v.  Hart,  6  H.  L.  Cas.  649, 
was  an  application  of  the  same  principle  in  somewhat  differ- 
ent circumstances.  It  was  lield  that  upon  all  the  facts  in 
the  case  there  was  an  intentional  abandonment  of  the  enter- 
prise by  the  plaintiff,  after  a  full  knowledge  of  the  for- 
feiture and  an  opportunity  to  join  in  the  further  necessary 
expenditures,  to  maintain  the  existence  and  business  of  the 
■company. 

Rule  V.  Jewell,  L.  R.  18  Ch.  Div.  660,  was  quite  similar  in 
its  leading  facts,  being  an  absolute  refusal  to  pay  not  only 
previous  calls,  but  subsequent  necessary  contributions  to  en- 
able the  business  to  be  carried  on,  and  the  court  held  that 
both  intentional  abandonment  and  persistent  laches  and 
lying  by  to*  take  chances,  after  full  notice  of  forfeiture  pro- 
ceedings, were  developed  by  the  testimony,  and  they  refused 
to  restore  the  forfeited  shares. 

But  there  are  no   such   facts  in  the   present  case.     The 

Metalline  Land  Company  was  not  engaged  in  any  mining 
or  manufacturing  business,  requiring  constant  contributions 
from  its  members  to  sustain  either  its  existence  or  its  busi- 
ness. The  proceedings  to  forfeit  the  shares  of  the  appellants 
were  absolutely  void  for  a  fatal  want  of  compliance  with  an 
essential  prerequisite  to  any  forfeiture.  There  was  no  lying 
by  for  chances  while  others  were  keeping  the  company  alive 
by  constant  contributions  which  were  essential  to  that  end. 
There  was  no  intentional  abandonment  of  their  interests  in 
the  enterprise  and  no  conscious  laches,  after  full  knowledge 
of  Che  forfeiture  proceedings.  On  the  contrary,  there  was 
only  an  illegal  and  void  forfeiture  of  their  shares  set  up 
against  their  claim  to  a  continued  ownership  of  the  shares 
which  were  originally  their  property,  and  which  ownership 
had  never  been  legally  divested.  This  being  their  legal 
status,  their  original  ownership  continued  notwithstanding 
the  declaration  of  forfeiture.  That  declaration  was  founded 
upon  a  default  of  which  they  had  never  been  guilty.  For 
there  never  was  a  time,  thirty  days  after  a  notice  to  pay  a 
call  published  in  two  newspapers,  one  in  Philadelphia  and 
one  in  Detroit,  at  which  they  could  have  "®  paid  the  sum 
demanded  or  any  sum.  Such  a  time  never  arrived,  because 
there  never  was  such  a  publication.  Hence  they  never  were 
in  default,  and  there  was  no  power  to  forfeit  their  shares, 
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and  they  remained  the  owners  of  their  shares  as  fully  and  as 
lawfully,  in  all  respects,  after  the  declaration  of  forfeiture  as 
before.  They  were  not  bound  to  take  any  notice  of  it  or  to 
seek  to  have  it  set  aside.  They  already  held  their  shares, 
and  they  continued  to  hold  them  and  to  be  capable  of  assert- 
ing their  ownership  in  any  circumstances  and  for  any  purpose. 
They  are  not  the  actors  in  the  present  proceeding.  They 
were  the  original  owners  of  the  shares  in  question,  and  if 
any  other  persons  assert  such  ownership  they  must  show 
it  affirmatively  and  obtain  a  judicial  decree  to  that  effect. 
This  they  cannot  do  by  setting  up  a  void  declaration  of  for- 
feiture. 

There  is  much  discussion  of  other  matters  in  the  paper- 
books,  but  we  do  not  deem  its  consideration  essential  in  conse- 
quence of  our  views  upon  the  leading  subject  which  lies  at  the 
foundation  of  the  entire  contention.  We  are  of  opinion  that 
the  appellants  are  entitled  to  participation  in  the  distribution 
to  the  extent  of  the  shares  held  by  them  at  the  time  of  the 
call  of  1878,  and  to  that  extent  the  decree  of  the  learned 
court  below  must  be  reversed. 

The  decree  of  the  court  below  is  reversed  at  the  cost  of  the 
appellees  and  the  record  is  remitted,  with  instructions  to  dis- 
tribute the  fund  in  the  hands  of  the  trustees  in  accordance 
with  this  opinion.  ____ 

Corporations— Forfeiture  of  Stock. — The  power  of  a  corporation  to 
forfeit  stock  given  it  by  charter  must  be  strictly  pursued,  and,  if  any  re« 
Btrictions  or  limitationa  provided  have  been  digr'^^arded,  the  forfeiture  is 
invalid:  Oermantovm  etc.  By.  Co.  v.  Filler,  60  Pa.  ?  j24;  100  Am.  Dec 
£46.  Where  the  charter  of  a  corporation  authorizes  the  sale  of  share* 
holders'  stock  for  unpaid  assessments,  a  sale  thereof  for  an  illegal  or  par- 
tially illegal  assessment  is  invalid:  Letpey'$  Island  R.  R,  Co,  v.  BoUon,  48 
Me.  451;  77  Am.  Dec.  236,  and  note.  See,  also,  the  note  to  Carftnter  T. 
Amtrieam  Bmlding  etc  Asm..  40  Am.  St.  Rep.  848. 
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Turner  v.  Flenniken, 

[164  Pennsylvania  State,  *  9.] 

MoRTOAOK. — Ir  A  Salk  is  Madb  or  Pieces  uf  Land  Subjict  to  a  mort- 
gage, they  are  liable  for  the  encnmbrance  in  an  order  inverse  to  that 
of  their  alienation. 

Mortgage. — If  a  Mortoaoeb  Releases  Part  of  the  Mortoaobd  Preh- 
ISE3  Ari'BR  Oi'HSR  Parts  have  been  Sold,  having  notice  of  the 
prior  sale,  he  thereby  releases  the  property  first  sold,  if  the  property 
actually  released  by  him  U  of  sufficient  valne  to  pay  the  mortgage 
debt. 

R.  F.  Downey,  for  the  appellant. 

James  E.  Sayres,  for  the  appellee. 

*'■  Williams,  J.  The  important  facts  in  this  case  are  not 
in  controversy.  Three  brothers,  viz.,  Elias  A.,  James  D.,  and 
William  F.  Flenniken,  became  the  owners  by  inheritance,  at 
some  time  prior  to  April,  1863,  of  a  tract  of  land  containing 
three  hundred  and  sixt3'-six  acres.  They  mortgaged  this 
tract  to  Rachael  H.  Turner  on  the  tenth  day  of  April,  18d3^ 
for  the  payment  of  the  sum  of  fourteen  hundred  dollars  with 
interest,  and  the  mortgage  *'*  was  duly  recorded.  In  1864 
they  sold  forty-five  acres  of  the  land  to  B.  F.  Wright,  and 
Mrs.  Turner  released  the  lot  so  sold  from  the  lien  of  the  mort- 
gage. They  next  sold  a  lot  containing  ninety-one  acres  and 
twenty-seven  perches  to  Richard  Moffett,  who  went  into  pos- 
session in  1868.  In  1869  he  paid  the  purchase  money,  which 
was  five  thousand  four  hundred  and  twenty-seven  dollars, 
and  received  from  the  three  brothers  a  deed  of  general  war- 
ranty for  the  land.  He  had  no  actual  knowledge  of  the  ex- 
istence of  the  mortgage,  and  for  that  reason  did  n.ot  demand 
a  release  from  its  lien  when  he  paid  the  purchase  money  to 
the  Flennikens.  He  continued  in  possession  till  1877,  when 
lie  sold  to  Sharpneck,  the  appellant,  for  six  thousand  dollars. 
Sharpneck  paid  the  purchase  money  and  took  his  deed  in 
May,  1877,  recorded  the  deed,  and  went  at  once  into  posses- 
sion. He  too  was  ignorant  of  the  existence  of  the  mortgage. 
In  April,  1877,  Hartman,  who  was  the  father  in  law  of  Will- 
iam F.  Flenniken,  took  an  assignment  of  the  mortgage,  upon 
which  there  appeared  to  be  due  the  sum  of  six  hundred  and 
nine  dollars.  During  the  following  month  he  released  the 
lien  of  the  mortgage  from  one  hundred  and  thirty-nine  acres 
and  thirty  perches  of  the  tract  owned  by  and  in  possession 
of  James  D.  Flenniken.     In  August  of  the  same  year  he  re- 
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leased  the  balance  of  the  tract,  containing  ninety-three  acres, 
which  his  son  in  law,  William  F.  Flenniken,  had  sold  to  John 
Grago.  The  portions  of  the  land  so  released  by  Hartman 
were  worth  many  times  the  amount  remaining  due  upon  the 
mortgage,  and,  when  they  were  made,  no  part  of  the  mort- 
gaged premises  remained  unreleased  except  the  lot  sold  to 
Moffettin  1868. 

Upon  this  state  of  facts  the  scire  facias  in  this  case  was 
issued  and  served  on  Sharpneck  as  terre  tenant.  He  de- 
fended upon  two  grounds:  1.  That  the  mortgage  having  been 
given  in  1863  was,  in  1891,  when  the  writ  of  scire  facias  was 
issued,  presumed  to  be  paid;  and  2.  That  the  releases  by 
Hartman  of  the  land  which  was  liable  to  him  in  case  he  was 
compelled  to  pay  the  mortgage  had  deprived  him  of  the 
power  to  reimburse  himself,  and  were  for  that  reason,  on 
equitable  principles,  a  release  of  his  land  from  liability. 

The  first  line  of  defense  was  met  by  the  testimony  of  wit- 
nesses showing  what  payments  had  in  fact  been  made  on  the 
***  mortgage,  and  how  much  remained  due  upon  it.  This 
was  a  competent  reply  to  the  presumption  of  payment,  and^ 
if  the  evidence  was  sufficient  to  satisfy  the  jury  that  a  bal- 
ance remained  due,  it  effectually  disposed  of  this  branch  of 
the  defense. 

The  second  line  of  defense  was  objected  to  as  irrelevant 
and  incompetent.  The  objection  was  sustained  and  the  evi- 
dence offered  in  support  of  it  was  excluded.  This  ruling, 
which  is  the  subject  of  the  third,  fourth,  and  fifth  assign- 
ments of  error,  raises  the  important  question  in  this  case. 
The  equitable  doctrine  asserted  by  the  appellant  seems  to 
have  been  recognized  to  some  extent  at  a  very  early  day 
in  this  state.  It  was  distinctly  formulated  and  asserted  in 
Nailer  v.  Stanley,  10  Serg.  &  R.  450;  13  Am.  Dec.  691.  In 
that  case  a  judgment  was  a  lien  upon  three  or  more  lots  of 
land.  One  of  tliese  was  then  sold  to  A,  the  value  of  the 
remaining  tracts  being  more  than  enougli  to  pay  the  judg- 
ment. A  second  tract  was  then  sold  to  B.  The  judgment 
creditor  levied  on  the  tract  sold  to  B,  who  was  compelled  to 
pay  the  judgment.  He  then  sought  contribution  from  A, 
but  it  was  held  that  he  had  no  equitable  right  to  resort  to  A, 
or  his  lot,  as  his  title  was  acquired  subsequently  to  that  of 
A.  This  has  been  followed  in  an  unbroken  line  of  cases 
extending  over  more  than  seventy  years.  In  Mevey's  Ap- 
peal^ 4  Pa.  St.  80,  decided  in  1846,  the  rule  was  extended  to 
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mortgages,  and  it  was  held  that  the  court  "  may  and  will  so 
direct  the  sheriff  to  sell,  and  in  such  order,  as  will  produce 
the  most  money,  and  at  the  same  time  protect  the  rights  and 
equities  of  the  terre  tenants." 

The  consequences  to  the  mortgagee  of  disabling  himself 
for  protecting  the  equities  ofterre  tenants  were  first  declared 
in  Paxton  v.  Harrier,  11  Pa.  St.  312.  In  that  case  a  tract  of 
land  was  covered  by  a  mortgage.  The  first  piece  sold  was 
that  bought  by  Henniger,  who  paid  Harrier,  the  mortgagor, 
the  purchase  money.  The  balance  was  sold  to  several  pur- 
chasers, in  separate  parcels,  each  of  whom  paid  a  part  of  the 
mortgage  debt  proportioned  to  the  number  of  acres  bought 
by  him,  and  received  a  release  of  his  land  from  the  lien  of 
the  mortgage.  The  mortgagee  then  issued  a  scire  facias  upon 
the  mortgage,  and  served  Henniger  as  terre  tenant,  and 
«ought  to  recover  the  balance  of  the  mortgage  debt,  which 
bore  *'*  the  same  relation  to  the  whole  debt  as  the  quantity 
of  land  in  Henniger's  lot  bore  to  the  whole  tract  covered  by 
the  mortgage.  Henniger  set  up  as  a  defense  the  release  of 
the  lots,  subsequently  sold,  by  the  mortgagee,  and  the  fact 
that  his  remedy  over  against  them  had  thus  been  taken  away 
by  the  act  of  the  mortgagee.  This  was  held  to  be  a  good 
defense  upon  the  scire  facias,  because  the  land  released  was 
primarily  liable  for  the  mortgage  money  as  between  its 
owners  and  the  prior  vendee. 

This  case  was  followed  by  Martin's  Appeal,  97  Pa.  St.  85, 
in  which  the  rule  was  stated  to  be  that  pieces  of  land,  sub- 
ject to  a  common  encumbrance,  when  sold  successively  by 
the  owner,  are  liable  for  the  encumbrance,  inverse  order  of 
alienation.  Consequently,  if  the  holder  of  the  encumbrance 
releases  the  pieces  last  sold,  this  will,  if  the  pieces  released 
are  of  sufficient  value  to  pay  the  debt,  operate  to  discharge 
the  lien  of  the  encumbrance  on  the  parts  previously  sold. 
This  was  so  far  qualified  in  Schrack  v.  Shriner,  100  Pa.  St. 
451,  as  to  make  the  knowledge  of  the  holder  of  the  mortgage 
an  element  to  be  considered  in  the  application  of  the  equi- 
table doctrine.  If  he  was  without  any  knowledge  of  a  pre- 
vious sale  of  a  part  of  the  premises,  and  acted  in  good  faith 
in  the  making  of  a  release  for  another  part  of  the  land  bound 
by  the  mortgage,  then  the  rule  of  Paxton  v.  Harrier,  1 1  Pa. 
St.  312,  would  not  apply;  but  if  he  knew  of  the  previous  sale 
or  of  facts  that  fairly  put  him  upon  notice,  then  the  subse- 
■quent  release  of  the  remainder,  if  of  sufficient  value  to  pay 


Oct  1894.]  TuBNEa  v.  Plenniken.  627 

the  debt,  would  operate  as  a  release  of  the  lot  first  sold. 
This  case  was  commented  on  and  followed  in  Milligan's  Ap- 
peal, 104  Pa.  St.  503. 

The  distinction  between  junior  encumbrancers  and  success- 
ive purchasers  is  considered  in  Mcllvain  v.  Mutual  Assur- 
ance Co.,  93  Pa.  St.  30.  A  junior  encumbrancer  must  give 
notice  of  the  position  of  his  lien  to  the  mortgagee  if  he  would 
affect  him  with  notice  of  his  situation.  Knowledge  in  fact 
of  the  position  of  a  purchaser  of  land  bound  by  the  mortgage 
is  enough,  no  matter  how  that  knowledge  is  acquired. 

If  it  was  clear  upon  the  evidence  that  Hartman  had  knowl- 
edge of  the  possession  and  claim  of  Mofifett  and  Sharpneck 
when  he  made  the  releases  to  the  holders  of  the  balance  of 
the  mortgaged  premises,  then  the  court  below  should  have 
negatived  *''^  the  plaintiff's  first  point,  and  given  a  binding 
instruction  in  favor  of  the  defendant.  If  this  question  was 
involved  in  doubt  it  should  have  been  submitted  to  the  jury 
with  instructions  to  find  for  the  defendant  if  they  found 
Hartman  knew  of  the  prior  sale  when  he  executed  the  sub- 
sequent releases.  It  is  not  necessary  that  he  should  have 
seen  the  deed,  or  been  informed  of  the  exact  date  or  terms  of 
the  sale.  It  is  enough  if  he  had  knowledge  of  the  fact  that 
Moffett,  or  after  him  Sharpneck,  was  in  possession  claiming 
under  a  previous  sale  from  the  mortgagors. 

The  judgment  is  reversed  for  the  reasons  now  given  and  a 
venire  facias  de  novo  awarded. 

MoRTOAOBs — Okoeb  o»  Salb  OF  Lands  Aliened bt  Mortgagor. — When 
an  estate  subject  to  a  mortgage  is  sold  by  the  mortgagor  iu  parcels,  at  dif< 
ferent  times,  the  mortgage  must  be  satisfied  first  out  of  that  portion  of  the 
estate  still  iu  the  hands  of  the  mortgagor,  aud  then  out  of  the  parcels  sold 
iu  the  inverse  order  of  alienation:  Slepheita  v.  Ckiy,  17  Col.  489;  31  Am. 
St.  Rep.  328;  MerdianU'  Nat.  Bank  v.  Stanton,  65  Minn.  211;  43  Am.  St. 
Rep.  491;  Boone  v.  Clark,  129  111.  466;  Libby  v.  Tufts,  121  N.  Y.  172; 
Moore  y.  Shurtleff.  128  IlL  370;  Crosby  v.  Farmers'  Bank,  107  Mo.  436; 
Dickerson  v.  Tillinj/iast,  4  Paige,  215;  25  Am.  Dec.  528;  Ouion  v.  Knapp, 
6  Paige,  35;  29  Am.  Dec.  741,  and  note;  Lyman  v.  Lyman,  32  Vt.  79;  76 
Am.  Dec.  151.  To  the  same  effect,  FaUjf  v.  Pease,  8  Paige,  277;  35  Am. 
Deo.  683,  aud  aot«. 


628      RiNQLE  V.  Pennsylvania  Railroad.    [Penm. 


KiNGLE    V.    PENNSYLVANIA    RaILROAD. 
[164  Pbnnsylvania  Statb,  529.] 

Railway — Damages  fob  Imjuriks,  Rklea.sb  or  b7  Aoceptino  BsNEriTB. 
If  a  railway  corporatioa  organizes  a  relief  depirtinent  for  the  beuefit  of 
its  employees,  and  those  electing  to  participate  in  its  benefits  enter 
into  a  contract  stipulating  that  the  acceptance  of  benefit  from  the  relief 
fond  for  injury  or  death  shall  operate  as  a  release  of  all  claims  for 
damages  against  the  corporation  arising  from  such  injury  or  death, 
and  that  they  will  execute  .such  further  instruments  as  may  be  neces- 
sary to  formally  evidence  such  release,  such  contract  is  valid,  and  aa 
acceptance  of  benefits  by  an  employee  after  an  injury  snflfered  by  him 
releases  all  claims  of  damages  therefor.  It  is  not  essential  that  the  cor> 
poration  shall  have  itself  paid  money  into  the  treasury  of  the  relief 
association,  if  it  assumed  the  obligations  of  taking  charge  of  the  admin- 
istration  and  to  pay  the  operating  expenses,  to  guarantee  the  obligations 
of  the  association,  and  supply  all  deficiencies  in  its  revenues. 

pRACi'ics. — There  can  be  no  reservation  of  a  question  of  law  in  favor  of  the 
plaiutifif.  The  verdict  must  be  for  the  plaintiff,  with  authority  to  enter 
judgment  for  the  defendant  against  the  verdict.  If  that  authority  is 
not  expressed,  the  reservation  drops  out  of  the  case  altogether,  and 
judgment  is  entered  for  plaintifiT,  not  on  the  point  reserved,  but  on  th« 
verdict,  as  if  there  had  been  no  reservation  at  all. 

Action  of  trespass  to  recover  compensation  for  personal 
injuries  received  when  in  the  service  of  the  defendant.  The 
plaintiff,  while  a  freight  conductor  in  the  employ  of  the  de- 
fendant, was  injured  through  negligence  for  which  it  was 
liable.  Some  years  prior  to  receiving  this  injury  he  had 
signed  an  application  to  the  relief  department  of  the  defend- 
ant corporation,  which  application  had  been  approved,  and 
the  plaintiff  continued  in  good  standing  in  such  relief  depart- 
ment until  the  time  of  his  injury.  One  of  the  stipulations  of 
the  contract  signed  by  hirn  on  the  acceptance  of  his  applica- 
tion to  the  relief  department  was  as  follows:  "I  agree  that 
the  acceptance  of  benefits  from  said  relief  fund  for  injury  or 
death  shall  operate  as  a  release  of  all  claims  for  damages 
against  said  company  arising  from  such  injury  or  death, 
which  could  be  made  by  or  through  me,  and  that  I  or  my 
legal  representatives  will  execute  such  further  instruments 
as  may  be  necessary  formally  to  evidence  such  acquittance." 
The  plaintiff  first  received  a  payment  from  the  relief  depart- 
ment on  the  sixteenth  day  of  April,  1890,  and  he  received 
further  payments  thereafter  up  to  and  including  the  month 
of  January,  1892.  This  action  was  brought  a  little  less  than 
a  month  prior  to  receiving  the  last  payment.  The  defendant 
requested  the  court  to  instruct  the  jury  to  find  a  verdict  in 
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its  favor.  To  this  request  the  court  responded  as  follows: 
"We  decline  to  give  such  instructions  at  this  stage  of  the 
case,  and,  as  already  indicated,  submit  the  matter  to  you  to 
pass  upon  the  questions  of  fact,  but  we  shall  reserve  the 
question  subsequently  arising  in  this  proposition,  whether 
under  the  whole  case  the  plaintiff  is  entitled  to  recover,  and, 
as  we  have  already  said,  whatever  may  be  your  verdict  it 
will  be,  subject  to  this  question,  reserved."  With  respect  to 
the  defendant's  claim  that  the  plaintiff  could  not  maintaia 
his  action  because  of  his  receipt  of  benefits  from  the  relief 
fund,  the  court  answered:  "The  evidence  is  undisputed  as 
recited  in  this  proposition,  and  the  facts  are  correctly  stated 
as  we  understand  them,  and  the  question  which  is  reserved, 
as  we  have  stated  in  your  hearing,  is  a  question  of  law  for 
further  consideration.  We  shall  determine  hereafter  whether 
or  not  these  facts  operate  to  divest  the  plaintiff's  action." 
When  the  plaintiff  also  asked  that  the  jury  be  instructed  to 
the  effect  that  the  release  relied  upon  by  the  defendant  was 
void  for  want  of  consideration  and  because  against  public 
policy,  the  court  also  answered:  "  We  reserve  this  proposition 
as  a  question  of  law  for  the  further  consideration  of  the 
court.  The  jury  returned  a  verdict  in  favor  of  plaintiflF  for 
eight  thousand  seven  hundred  and  fifty  dollars,  which  was 
reduced  by  the  court  to  four  thousand  eight  hundred  and 
fifty  dollars,  for  which  later  sum  judgment  was  subsequently 
entered  against  the  defendant. 

Paul  H.  Qaither  and  J.  A.  Marchand,  for  the  appellant. 

E.  E.  Robins,  John  E.  KunUe,  and  John  P.  Elkins,  for  the 
appellee. 

539  Mitchell,  J.  This  case  is  ruled  by  Johnson  v.  PhiladeU 
phia  etc.  R.  R.  Co.,  163  Pa.  St.  127.  The  essential  principle 
therein  established  is,  that  a  contract  between  employer  and 
employee  which  preserves  to  the  latter  all  his  rights  of  action, 
in  case  of  negligence,  until  after  the  facts  have  occurred  and 
are  known  to  him,  is  not  against  public  policy.  "  There  is 
«io  waiver  of  any  right  of  action  that  the  person  injured  may 
thereafter  be  entitled  to.  It  is  not  the  signing  of  the  contract, 
but  the  acceptance  of  benefits  after  the  accident  that  consti- 
tutes the  release.  The  injured  party  therefore  is  not  stipulat- 
ing for  the  future,  but  settling  for  the  past;  he  is  not  agreeing 
to  exempt  the  company  from  liability  for  negligence,  but  ac- 
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ceptiug  compensation  for  an  injury  already  caused  thereby": 
Johnson  V.  Philadelphia  etc.  R.  R.  Co.,  163  Pa.  St.  134. 

The  facts  of  that  case  and  this  are  not  materially  different. 
In  both  the  agreement  is  that  the  acceptance  of  benefits,  of 
course  after  the  accident,  shall  operate  as  a  release.  In  the 
present  case  there  is  an  additional  agreement  that  the  plain- 
tiff shall  "  execute  such  further  instrument  as  may  be  neces- 
sary formally  to  evidence  such  acquittance,"  and  it  is  argued 
that  no  such  release  has  been  executed  by  plaintiff.  But  it 
is  not  necessary  that  it  should  be.  The  acceptance  of  bene- 
fits is  the  substance  of  the  release,  and  the  agreement  for  a 
furtiier  instrument  is,  by  its  express  terms,  a  mere  formality 
for  convenience  of  evidence. 

It  is  further  argued  that  as  the  contract  is  between  the  re- 
lief association  and  the  plaintiff,  and  no  evidence  that  the 
railroad  company,  defendant,  has  in  fact  paid  any  thing  into 
the  treasury  of  the  association,  there  is  no  consideration  to 
support  a  release  to  the  railroad  company.  It  is  not,  however, 
worth  •"  while  to  discuss  whether  the  defendant  is  in  posi- 
tion to  take  advantage  of  a  consideration  moving  from  an- 
other party,  but  for  its  benefit,  as  the  consideration  from  the 
defendant  itself  is  abundant.  As  a  member  of  the  associa- 
tion it  has  assumed  obligations  to  taice  charge  of  the  admin- 
istration, and  to  pay  all  the  operating  expenses,  to  take  care 
of  the  funds,  and  to  be  responsible  for  their  safekeeping,  to 
guarantee  the  obligations  of  the  association,  and  to  make 
appropriations  to  supply  any  deficiencies.  These  would  be 
ample  even  if  the  amount  of  the  consideration  could  be 
inquired  into. 

The  release  being  a  complete  bar  to  plaintiffs  right  of 
action,  it  is  not  necessary  to  consider  the  evidence  of  negli- 
gence. 

As  a  matter  of  practice  it  may  be  well  to  notice  an  irregu- 
larity in  the  form  of  the  judgment.  A  point  reserved  is  an 
authority  to  the  court  to  enter  judgment  for  the  defendant 
non  obstante  veredicto.  There  can  be  no  reservation  in  favor 
of  the  plaintiff,  the  verdict  must  be  for  him,  with  authority 
to  enter  judgment  for  the  defendant  against  the  verdict:  Rob' 
inson  v.  Myers,  67  Pa.  St.  9;  State  Bank  v.  McCoy,  69  Pa.  St. 
204;  8  Am.  Rep.  246;  Morris  v.  Ziegler,  71  Pa.  St.  460;  Glad- 
ing  V.  FrtcJk,  88  Pa.  St.  460;  Hosier  v.  Hursh,  151  Pa.  St. 
415.     If  that  authority  is  not  exercised  the  reservation  drops 
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out  of  the  case  altogether,  and  judgment  is  entered  for  plain* 
tiflF  not  on  the  point  reserved,  but  on  the  verdict,  as  if  there 
had  been  no  reservation  at  all. 

Judgment  reversed,  and  judgment  entered  for  defendant  oa 
the  point  reserved.  

Oki  of  the  questions  inroWed  ia  the  principal  case  was  also  presented 
and  determined  iu  Johnson  v.  Railroad  Co.,  163  Pa.  St.  127.  In  response 
to  the  objection  there  made  that  the  release  iu  question  was  void  for  want 
of  consideration,  and  as  being  against  public  policy,  the  court  said: 

"  It  is  further  objected,  and  this  is  the  only  substantial  question  in  the 
case,  that  the  release  was  void  as  against  public  policy,  and  a  number  of 
eases  are  cited  to  show  that  a  common  carrier  cannot  make  a  valid  contract 
against  his  own  negligence.  It  was  quite  unnecessary  to  go  out  of  our  owa 
state  for  authority  on  that  proposition;  it  is  not  questioned  here  any  mora 
than  elsewhere,  but  it  is  wide  of  the  point  in  this  case.  There  is  no  pro- 
vision exempting  the  company  from  liability  for  future  negligence.  The 
benefits,  by  the  regulations  of  the  relief  association,  become  due  to  mem- 
bers  whenever  disabled  by  accident  iu  the  railroad  company 's  service,  or  by 
sickness  or  injury  other  than  in  the  company's  service,  without  reference 
to  the  question  of  negligence  at  all.  As  these  provisions  include  benefits  ia 
cases  of  accident  pure  and  simple,  of  injury  by  the  negligence  of  fellow- 
workmen,  and  by  the  member's  own  coutributory  negligence,  it  is  apparent 
that  they  cover  a  wide  field  in  which  there  is  no  liability  of  the  railroad 
company  at  all.  Such  cases  are  probably  a  large  majority  of  those  occur- 
ring to  railroad  employees,  and  the  association  therefore  is  of  the  highest 
order  of  beneficial  societies.  But  even  in  cases  of  injury  through  the  com- 
pany's negligence  there  is  no  waiver  of  any  right  of  action  that  the  person 
injured  may  thereafter  be  entitled  to.  It  is  not  the  signing  of  the  contract^ 
but  the  acceptance  of  benefits  after  the  accident,  that  constitutes  the  release. 
The  injured  party,  therefore,  is  not  stipulating  for  the  future,  but  settling 
for  the  past;  he  is  not  agreeing  to  exempt  the  company  from  liability  for 
negligence,  but  accepting  compensation  for  an  injury  already  caused  thereby. 
He  may  as  well  accept  it  in  installments  as  in  a  single  sum,  and  from  an 
appointed  fund  to  which  the  company  has  contributed,  as  from  the  com- 
pany's treasury  as  a  result  of  litigation.  The  substantial  feature  of  the 
contract  which  distinguishes  it  from  those  held  void  as  against  public  policy 
is  that  the  party  retains  whatever  right  of  action  he  may  have  until  after 
knowledge  of  all  the  facts,  and  an  opportunity  to  make  his  choice  between 
the  sure  benefits  of  the  association  or  the  chances  of  litigation.  Having 
accepted  the  former,  he  cannot  justly  ask  the  latter  in  addition.  This  fea- 
ture of  the  case  brings  it  on  all  fours  with  Qraft  v.  Railroad  Co.,  8  Atl. 
Rep.  203,  where  a  release  under  similar  circumstances  was  held  to  be  a  con- 
clusive bar.  There  is  no  public  policy  which  the  contract  can  be  said  to 
transgress." 

Release  of  Dahaoes  for  Injuries. —  Unless  impeached  for  fraud  or 
duress,  or  traversed  as  not  genuine,  a  release  under  seal  is  a  defense  to  aa 
action,  and  the  plaintiff  will  not  be  heard  to  allege  or  allowed  to  prove  that 
it  was  without  sufficient  consideration,  or  that  the  amount  paid  was  not,  in 
reality,  all  that  was  due:  SpUze  r.  Baltimore  etc.  R.  R.  Co.,  75  Md.  162;  32 
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Am.  St.  Rep.  378,  and  extended  note  at  .page  386.  A  release  of  damages 
resnlting  from  injuries  given  by  the  party  injured,  and  who  but  for  such  re> 
lease  might  have  sustained  an  action,  continues  operative  on  his  subsequent 
death  from  such  injuries:  Price  v.  Ridanond  etc  R.  R,  Co.,  33  S.  C  556;  29 
Am.  St.  Rep.  700. 


Htsong  V.  Gallitzin  Borough  School  Disteiot. 

[164  PSN^8TLVANIA  Stati,  629.] 

PiTBLio  Schools — SicrARiAN  Teachinq — What  cannot  bi  Enjoined  as. 
A  board  of  school  directors  cannot  be  enjoined  from  employing  teach- 
ers exclusively  of  tlie  Catholic  faith,  nor  from  permitting  them  to  act 
as  such  while  wearing  the  distinctive  sectarian  garb,  crucifixes,  and 
rosaries  of  the  order  of  St.  Joseph,  to  which  they  belonged,  provided 
they  did  not  within  school  hours  give  any  religious  instruction,  nor 
engage  in  religious  exercises  of  any  character  whatever,  though  the 
constitution  of  the  state  declares  that  no  money  raised  for  the  support 
of  the  public  schools  of  the  commonwealth  shall  be  appropriated  to  or 
used  for  the  support  of  any  sectarian  school. 

Public  Schools. — Person3  cannot  be  Excloded  as  Teachers  from  th» 
Public  Schools  on  the  ground  that  they  are  of  a  particular  religious 
faith  or  wear  the  garb  of  a  particular  religious  order  to  which  they  con* 
tribute  all  their  earnings  beyond  what  is  necessary  for  their  support. 

T.  H.  B.  Patterson,  H.  W.  Storey,  and  A.  D.  Wilkin,  for  the 
appellants. 

David  L.  Krehbs,  F.  J.  O'Connor,  M.  D.  Kittel,  and  P.  /. 
Little,  for  the  appellees. 

•'*  Dean,  J.  This  bill  was  filed  to  restrain  the  scliool 
directors  of  Gallitzin  borough  frora  permitting  sectarian 
teaching  in  the  common  schools  of  the  borough,  and  from 
employing  as  teachers  sisters  or  members  of  the  order  of  St. 
Joseph,  a  religious  society  of  the  Roman  Catholic  Church. 
What  seem  to  us  the  most  material  averments  of  tlie  bill 
were  denied  in  the  answer.  The  employment,  however,  of 
the  members  of  this  society  was  admitted.  The  court,  after 
full  hearing,  found  as  a  fact:  *'  There  was  no  evidence  of  any 
religious  instruction  or  religious  exercises  of  any  cliaracter 
whatever  during  school  hours."  But  the  court  further  found 
that  after  school  hours  the  schoolroom  was  used  by  the  teach- 
ers in  imparting  Catholic  religious  instruction  to  children 
of  Catholic  parents,  with  the  consent  of  or  by  request  of  tlie 
parents.  This  the  court  enjoined,  because  it  was  a  use  of  the 
school  property  for  sectarian  purposes  after  school  hours. 

As  to  the  fact  admitted,  that  of  the  eight  teachers,  six  of 
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them  were  sisters  of  a  religious  order  of  the  Catholic  Church, 
and  while  teaching  wore  the  habit  of  their  order,  the  learned 
judge  of  the  court  below  says:  "  We  conclude,  as  to  this  branch 
of  the  case,  that,  in  the  absence  of  proof  that  religious  secta- 
rian instruction  was  imparted  by  them  during  school  hours, 
or  religious  sectarian  exercises  engaged  in,  we  cannot  restrain 
by  injunction  members  of  the  order  of  Sisters  of  St.  Joseph 
from  teaching  in  the  public  schools  in  the  garb  of  their  order 
nor  the  school  directors  from  employing  or  permitting  them 
to  act  in  that  capacity." 

This  legal  conclusion  is  reached  after  a  very  able  and  im- 
partial opinion,  in  which  the  facts  are  reviewed,  and  the  law 
bearing  on  the  question  very  fully  cited.  The  opinion  is  so 
convincing  that  it  seems  to  us  it  must  compel  the  assent  of 
the  unprejudiced  mind,  whether  layman  or  lawyer.  In  thus 
expressing  our  full  accord  with  the  learned  presiding  judge 
of  the  court  below  we  intimate  no  opinion  as  to  the  wisdom 
or  ®'*  unwisdom  of  the  action  of  the  school  board  in  select- 
ing six  Catholic  schoolteachers,  members  of  an  exclusively 
religious  order.  In  this  matter  was  involved,  solely,  the 
exercise  of  discretion  by  the  school  board  in  the  performance 
of  an  oflBcial  duty,  for  which  they  alone  are  responsible.  This 
discretion,  when  it  does  not  transgress  the  law,  is  not  review- 
able by  this  or  any  other  court.  When  a  teacher  of  good 
moral  character  applies  for  a  school,  and  presents  a  certificate 
of  qualification  as  to  scholarship  and  aptness  to  teach,  that 
is  an  end  of  judicial  inquiry  into  the  action  of  the  board  in 
appointment,  because  the  law  makes  no  further  inquisition 
up  to  this  point.  The  burden  of  appellant's  complaint  here 
is  set  out  in  the  eighth  assignment  of  error,  as  follows: 

"The  court  erred  in  finding  that  the  employment  of  the 
Sisters  of  St.  Joseph  as  teachers  in  the  public  schools,  and 
their  acting  as  such  while  wearing  the  distinctive  sectarian 
garb,  crucifixes,  and  rosaries  of  their  order  and  sect,  could 
not  be  enjoined." 

Unquestionably,  these  women  are  Catholics,  strict  adher- 
ents of  that  faith,  believing  fully  in  its  distinctive  creed  and 
doctrine.  But  this  does  not  disqualify  them.  Our  constitu- 
tion negatives  any  assertion  of  incapacity  or  ineligibility  to 
office  because  of  religious  belief.  Article  1  of  the  Bill  of 
Rights  declares:  "All  men  have  a  natural  and  indefeasible 
right  to  worship  Almighty  God  according  to  the  dictates  of 
their  own  conscience;  ....  no  human  authority  can  in  anj 
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case  whatever  control  or  interfere  with  the   rights  of  con- 
science." 

If  by  law  any  man  or  woman  can  be  excluded  from  public 
oflBce  or  employment  because  he  or  she  is  a  Catholic,  that  is 
a  palpable  violation  of  the  spirit  of  the  constitution;  for  there 
can  be,  in  a  democracy,  no  higher  penalty  imposed  upon  one 
holding  to  a  particular  religious  belief,  than  perpetual  exclu- 
sion from  public  station  because  of  it.  Men  may  disqualify 
themselves  by  crime,  but  the  state  no  longer  disqualifies  be- 
cause of  religious  belief.  We  cannot  now,  even  if  we  wanted 
to,  in  view  of  our  law,  both  fundamental  and  statutory,  go 
back  a  century  or  two  to  a  darker  age,  and  establish  a  reli- 
gious test  as  a  qualification  for  office.  In  this  case  the  school 
board  committed  no  unlawful  act  in  selecting  these  Catholic 
women  as  teachers,  because,  by  moral  character  and  certified 
attainments,  ***  they  were  qualified,  and  their  religion  did 
not  disqualify.  The  board  may  have  thought  that  because 
of  their  previous  training  and  discipline  they  were  specially 
qualified  as  teachers,  just  as  Protestant  school  boards  some- 
times think  the  graduates  of  particular  schools  or  colleges 
make  the  best  teachers;  but  there  is  no  proof  that  they  were 
appointed  because  they  were  Catholics,  in  preference  to 
others,  as  well,  or  better,  qualified,  but  not  members  of  that 
church.  It  appears  that  the  members  of  the  school  board 
are  Catholics.  The  voters  of  the  borough  number  between 
four  and  five  hundred,  and  all  but  about  fifty  of  these  are 
Catholics.  Under  such  circumstances  it  is  probable  that 
often  the  board  will  be  wholly  Catholic,  just  as  we  see  all 
over  the  commonwealth  in  school  districts  largely  Protestant 
the  whole  board  composed  of  non-Catholics.  We  suppose,  in 
many  cases,  the  Catholic  school  director  is  of  the  opinion 
that  the  schools  and  colleges  controlled  by  his  church  train 
the  best  teachers;  the  Protestant  director  is  of  an  opposite 
opinion,  and  prefers,  as  teachers,  those  educated  in  Protestant 
denominational  schools  or  colleges.  Inevitably,  in  a  popular 
government  by  the  majority,  public  institutions  will  be 
tinged,  more  or  less,  by  the  religious  proclivities  of  the  ma- 
jority; but,  in  all  cases  where  a  discretion  is  reposed  by  law, 
we  must  assume,  in  the  absence  of  evidence  to  the  contrary, 
that  the  public  officer  has  performed  his  duty.  We  cannot 
infer,  from  the  mere  fact  that  a  school  board  composed  of 
Catholics  has  selected  a  majority  of  Catholic  teachers,  there- 
fore it  has  unlawfully  discriminated  in  favor  of  Catholics; 
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because  the  selection  of  Catholic  teachers  is  not  a  violation 
of  law  or,  which  is  the  same  thing,  is  not  an  ahuse  of  dis- 
cretion. Unless  this  be  the  case,  no  court  has  power  to  revise 
the  exercise  of  this  discretion,  for  the  very  sufficient  reason, 
the  law  has  not  made  the  court  school  directors,  while  it  has 
devolved  on  six  citizens  of  Gallitzin  borough  the  duties  of 
that  office. 

Nor  does  the  fact  that  these  teachers  contributed  all  their 
earnings  beyond  their  support  to  the  treasury  of  their  order» 
to  be  used  for  religious  purposes,  have  any  bearing  on  the 
question.  It  is  none  of  our  business,  nor  that  of  these  ap- 
pellants, to  inquire  into  this  matter.  American  men  and 
women,  of  sound  mind  and  twenty-one  years  of  age,  can 
make  such  disposition  of  their  surplus  earnings  as  suits 
their  own  notions.  We  might  *'*'^  as  well,  so  far  as  any  law 
warranted  it,  inquire  of  a  lawyer,  before  admitting  him  to 
the  bar,  what  he  intended  to  do  with  his  surplus  fees,  and 
make  his  answer  a  test  of  admission.  What  he  did  with 
his  money  could  in  no  way  affect  his  right  to  be  sworn  as  an 
officer  of  this  court;  therefore,  it  would  be  impertinence  in  us 
to  inquire. 

But  it  is  further  argued  that,  if  the  appointment  of  these 
Catholic  teachers  was  lawful,  they  ought  to  be  enjoined  from 
appearing  in  tlie  schoolroom  in  the  habit  of  their  order.  It 
may  be  conceded  that  the  dress  and  crucifix  impart  at  once 
knowledge  to  the  pupils  of  the  religious  belief  and  society 
membership  of  the  wearer.  But  is  this,  in  any  reasonable 
sense  of  tlie  word,  sectarian  teaching,  which  tlie  law  pro- 
hibits? The  religious  belief  of  many  teachers,  all  over  the 
commonwealth,  is  indicated  by  their  apparel.  Quakers  or 
Friends,  Ommish,  Dunkards,  and  other  sects  wear  garments 
which  at  once  disclose  their  membership  in  a  religious  sect. 
Ministers  or  preachers  of  many  Protestant  denominations 
wear  a  distinctively  clerical  garb.  No  one  has  yet  thought 
of  excluding  them  as  teachers  from  the  schoolroom  on  the 
ground  that  the  peculiarity  of  their  dress  would  teach  to 
pupils  the  distinctive  doctrines  of  the  sect  to  which  they 
belonged.  The  dress  is  but  the  announcement  of  a  fact  that 
the  wearer  holds  a  particular  religious  belief.  The  religious 
belief  of  teachers  and  all  others  is  generally  well  known  to 
the  neighborhood  and  to  pupils,  even  if  not  made  noticeable 
in  the  dress,  for  that  belief  is  not  secret,  but  is  publicly  pro- 
fessed.    Are  the  courts  to  decide  that  the  cut  of  a  man's 
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coat  or  the  color  of  a  woman's  gown  is  sectarian  teaching, 
because  they  indicate  sectarian  religious  belief?  If  so,  then 
they  can  be  called  upon  to  go  further.  The  religion  of  the 
teacher  being  known,  a  pure,  unselfish  life,  exhibiting  itself 
in  tenderness  to  the  young,  and  helpfulness  for  the  suffering, 
necessarily  tends  to  promote  the  religion  of  the  man  or 
woman  who  lives  it.  Insensibly,  in  both  young  and  old, 
there  is  a  disposition  to  reverence  such  an  one,  and,  at  least, 
to  some  extent,  consider  the  life  as  the  fruit  of  the  particular 
religion.  Therefore,  irreproachable  conduct  to  that  degree  is 
sectarian  teaching.  But  shall  the  education  of  the  children 
of  the  commonwealth  be  intrusted  only  to  those  men  and 
women  who  are  destitute  of  any  religious  belief  7 

•**  Our  recollection  extends  back  almost  to  the  begin- 
ning of  the  common-school  system  of  the  commonwealth; 
in  many  counties  there  never  was  a  time  when  ministers  of 
Protestant  sects  were  not  frequently  selected  as  teachers; 
eome  of  them  wore,  in  the  schoolroom  where  children  of 
Catholic  parents  were  pupils,  a  distinctively  clerical  garb; 
when  the  office  of  county  superintendent  was  first  created  in 
1854,  in  many  counties  preachers  were  chosen  to  fill  the 
office;  the  present  state  superintendent  of  public  instruction 
is  a  Protestant  preacher.  It  is  fair  to  presume  that  high 
moral  cliaracter,  the  result  of  Christian  sectarian  teaching, 
■as  well  as  scholarly  attainments,  prompted  their  selection. 
Ordination  vows  binding  them  to  a  particular  creed  were 
considered  no  disqualification;  it  was  not  assumed  that  the 
fact  of  membership  in  a  particular  church,  or  consecration 
to  a  religious  life,  or  the  wearing  of  a  clerical  coat  or  necktie, 
would  turn  the  schools  into  sectarian  institutions. '  In  tlie 
sixty  years  of  existence  of  our  present  school  system  this 
is  the  first  time  this  court  has  been  asked  to  decide,  as  mat- 
ter of  law,  that  it  is  sectarian  teaching  for  a  devout  woman 
to  appear  in  a  schoolroom  in  a  dress  peculiar  to  a  religious 
organization  of  a  Christian  church.  We  decline  to  do  so; 
the  law  does  not  so  say.  The  legislature  may,  by  statute, 
€nact  that  all  teachers  shall  wear  in  the  schoolroom  a  par- 
ticular style  of  dress,  and  that  none  other  shall  be  worn,  and 
thereby  secure  the  same  uniformity  of  outward  appearance 
as  we  now  see  in  city  police,  railroad  trainmen,  and  nurses  of 
«otne  of  our  large  hospitals.  But  we  doubt  if  even  this  would 
repress  knowledge  of  the  fact  of  a  particular  religious  belief; 
that,  if  the  teacher  had  any,  would  still  be  effectively  taught 
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by  unselfish  devotion  to  duty;  no  mere  significance  or  insig- 
nificance of  garb  could  conceal  it;  the  daily  life  would  either 
exalt  or  make  obnoxious  the  sectarian  belief  of  tlie  teacher. 
After  a  most  careful  consideration  we  see  nothing  of  merit 
in  any  of  the  assign  nients  of  error  which  have  been  so  earnestly 
pressed  in  the  argument.  The  decree  is  aflBrmed  and  appeal 
dismissed,  at  costs  of  appellants. 

Mb.  Jdsticb  Williams  dissented,  saying:  "  I  can  f?o  with  my  brethrea 
on  all  questions  involved  in  this  case  save  one.  I  cordially  assent  to  th» 
proposition  that  teachers  should  be  selected  for  the  common  schools  because 
of  their  fitness,  and  not  because  of  their  religious  belief  or  their  church 
affiliation.  I  am  glad  that  in  this  state,  and  in  this  country,  the  rights  of 
conscience  are  no  less  sacred  than  the  rights  of  property,  and  that  test 
oaths  and  religious  disqualifications  belong  to  a  period  further  back  than 
the  memory  of  the  present  generation  can  reach.  I  hope  they  may  never 
be  restored.  But  the  constitution  and  laws  of  this  commonwealth  provide 
for  open  free  schools,  for  all  children  of  the  proper  age,  that  shall  be  secular 
in  character.  Schools  in  which  the  consciences  and  the  sectarian  bias  of 
both  parents  and  children  shall  be  respected,  or  at  least  not  interfered  with. 
Their  purpose  is  to  provide  an  elementary  education  that  shall  help  to  fit 
the  rising  generation  for  actual  business,  and  the  duties  and  privileges  of 
citizenship.  Is  the  public  school  in  the  borough  of  Gallitzin  so  conducted? 
It  is  a  school  with  eight  departments  and  a  separate  teacher  for  each.  The 
eight  teachers  are  members  of  the  same  church  or  sect.  This  is  unusual, 
but  not  unlawful.  Six  of  these  teachers  presiding  over  six  of  the  depart* 
ments  are  nuns  of  the  sisterhood  of  St.  Joseph.  They  have  renounced  the 
world,  their  own  domestic  relations,  and  their  family  names.  They  have 
also  renounced  their  property,  their  right  to  their  own  earnings,  and  the 
direction  of  their  own  lives,  and  bound  themselves  by  solemn  vows  to  the 
work  of  the  church,  and  to  obedience  to  their  ecclesiastical  superiors.  Tliey 
have  ceased  to  be  civilians  or  secular  persons.  They  have  become  ecclesias* 
tical  persons  known  by  religious  names,  and  devoted  to  religious  work. 
Among  other  methods  by  which  their  separation  from  the  world  is  empha- 
sized, and  their  renunciation  of  self  and  subjection  to  the  church  is  pro* 
claimed,  is  the  adoption  of  a  distinctively  religious  dress.  This  is  strikingly 
unlike  the  dress  of  their  sex,  whether  Catholic  or  Protestant.  Its  use  at  all 
times  and  in  all  places  is  obligatory.  They  are  forbidden  to  modify  it. 
Wherever  they  go  this  garb  proclaims  their  church,  their  order,  and  their 
separation  from  the  secular  world  as  plainly  as  a  herald  could  do  if  they 
were  constantly  attended  by  such  a  person.  The  question  presented  on 
this  state  of  facts  is  whether  a  school  that  is  filled  with  religions  or  ecclesi* 
astical  persons  as  teachers,  who  come  to  the  discharge  of  their  daily  duties 
wearing  their  ecclesiastical  robes  and  hung  about  with  the  rosaries  and 
other  devices  peculiar  to  their  church  and  order  is  not  necessarily  domi* 
nated  by  sectarian  influences  and  obnoxious  to  the  spirit  of  the  oonstitu> 
tional  provisions  and  the  school  laws. 

"This  is  not  a  question  about  taste  or  fashion  in  dress,  nor  about  the 
eolor  or  out  of  a  teacher's  clothing.  If  it  was  only  this  I  would  favor  the 
largest  liberty.  It  is  deeper  and  broader  than  this.  It  is  a  question  over 
the  true  intent  and  spirit  of  our  commoU'Sohool  system  as  disclosed  in  the 
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provisions  referred  ta  If  this  is  a  proper  administration  of  the  school 
laws  in  Gallitzin  it  would  be  equally  so  in  any  other  school  district  of  the 
state;  and  if  every  common  school  was  presided  over  by  ecclesiastics  in 
their  distinctive  ecclesiastical  robes,  supplying  pupils  with  copies  of  their 
<;hurcli  catechism  oa  application  aud  teaching  it  before  and  after  school 
hours  to  all  who  chose  to  remain  for  that  purpose,  it  seems  to  me  very  plain 
that  the  common  schools  would  cease  to  be  such,  and  would  become,  to  all 
practical  intents  and  purposes,  parochial  schools  of  the  church  whose  eccl«< 
siastics  presided  over  them. 

"Clergymen  sometimes  wear  on  the  street  a  coat  or  hat  that  affords  some 
«vidence  of  their  profession,  but  they  do  not  appear  in  churchly  robes  when 
about  their  daily  work,  or  in  any  garb  that  points  out  the  church  to  which 
they  belong  or  the  creed  to  which  they  adhere.  But  these  six  teachers  in 
Oallitzin  do  just  that.  They  wear,  and  must  wear,  at  all  times  a  prescribed 
unchangeable  ecclesiastical  dress  which  was  plainly  intended  to  proclaim 
their  uonsecular  and  religious  character,  their  particular  church  and  order, 
and  their  separation  from  the  world.  They  come  into  the  schools  not  as 
common  aohool  teachers  or  as  civilians,  but  as  the  representatives  of  a 
particular  order  in  a  particular  church,  whose  lives  have  been  dedicated  to 
religious  work  under  the  direction  of  that  church.  Now  the  point  of  the 
objection  is  not  that  their  religion  disqualifies  them.  It  does  not.  Nor  is 
it  thought  that  church  membership  disqualifies  them.  It  does  not.  It 
is  not  that  holding  an  ecclesiastical  office  or  position  disqualifies,  for  it  does 
not.  It  is  the  introduction  into  the  schools  as  teachers  of  persons  who  are 
by  their  striking  and  distinctive  ecclesiastical  robes  necessarily  and  con- 
stantly asserting  their  membership  in  a  particular  church,  and  in  a  reli- 
gious order  within  that  church,  and  the  subjection  of  their  lives  to  the 
direction  and  control  of  its  officers.  No  priest  or  bishop  in  full  canoni- 
ical  dress  more  plainly  declares  his  church,  and  his  office  therein,  than 
<lo  these  nonsecular  and  ecclesiastic  persons  when  they  come  into  the 
schoolroom  of  a  secular  public  school  wearing  the  peculiar  uniform  and 
iusi£;iiia  of  their  sisterhood.  The  common  schools  are  supported  by  gen- 
«ral  taxation.  The  Catholic  and  the  Protestant,  the  Jew  and  the  infidel, 
help  support  them,  and  have  an  equal  right  to  their  benefits.  The  com- 
mon schools  cannot  be  used  to  exalt  any  given  church  or  sect,  or  to  belit- 
tle or  override  it;  but  they  should  be,  like  our  political  institutions,  free 
irom  ecclesiastical  control  and  from  sectarian  tendencies.  Is  the  public 
school  of  Gallitzin  such  an  one?  The  Protestant  children  of  that  borough 
-do  not  think  so.  Their  parents  do  not  think  so,  as  appears  most  plainly 
by  this  litigation.  The  directors  evidently  did  not  think  so,  for  they  re- 
pulsed the  mothers  who  came  to  them  to  beg  that  their  children  might  be 
put  in  a  department  not  presided  over  by  one  of  these  ecclesiastical  per- 
sons. The  learned  judge  of  the  court  below  did  not  think  so,  for  he  enjoined 
against  the  teaching  of  the  catechism  and  all  other  sectarian  instruction, 
but  he  left  the  ecclesiastics  in  full  charge.  With  faces  averted  from  the 
world  they  have  renounced,  wearing  their  peculiar  robes  which  tell  of  their 
-ehurch,  their  order,  and  their  subordination  to  the  guidance  of  their  ecclesias- 
tical superiors,  using  their  religious  names,  and  addressed  by  the  designation 
'sister,'  they  direct  the  studies  and  the  deportment  of  the  children  under 
their  care,  as  ecclesiastical  persons.  They  cannot  or  they  will  not  attend 
teachers'  institutes.  They  have  no  touch  with  those  engaged  in  the  same 
pursuit  about  them.  They  do  not  attend  public  examinations;  but,  ex- 
»miaed  in  the  seclusion  of  the  '  mother  house '  of  their  order,  after  having 
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been  selected  by  the  'sister  superior  *  in  compliance  with  the  written  re- 
quest of  the  directors,  they  come  to  their  work  as  a  religious  duty,  and 
tlieir  wages  pass,  under  the  operation  of  their  vows,  into  the  treasury  of 
the  order.  If  a  school  so  conducted  is  not  dominated  by  sectarian  iuflu* 
euce,  and  under  sectarian  control,  it  is  not  easy  to  see  how  it  could  be.  If 
in  some  neighboring  borough  the  several  departments  of  the  public  school 
should  be  filled  by  Episcopal  clergymen  as  teachers,  who  should  appear 
only  in  their  canonical  robes,  and  with  their  prayer-books  suspended  from 
their  necks,  and  if  Catholic  parents  of  children  entitled  to  admission  into 
the  school  should  appeal  to  the  courts  for  relief  for  their  children  from  the 
presence  and  influence  of  ecclesiastics  who  insisted  upon  keeping  the  name 
of  their  church  and  their  relation  to  it  before  the  minds  of  their  pupils,  I 
should  no  more  doubt  their  right  to  snch  relief  than  I  can  donbt  the  right 
of  the  plaintiffs  in  this  ctwe." 

Schools. — What  Constitdtes  a  Sectarian  School:  See  County  0/ Cook 
▼.  Industrial  Scliool,  125  111.  540;  8  Am.  St.  Rep.  386,  and  extended  note. 
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[165  Pennsylvania  8tat«,  6.] 

Mabriid  Women— Estoppel  Against  by  Agreement. — If,  after  judgment 
has  been  entered  on  a  mechanic's  lien  against  husband  and  wife,  conn- 
sel  enter  into  an  agreement  to  amend  the  record  so  as  to  change  the 
given  name  of  the  wife,  strike  off  the  judgment,  and  permit  the  judg* 
ment  defendants  to  file  an  affidavit  of  defense,  the  wife  is  estopped  to 
subsequently  repudiate  such  agreement. 

MiCHANics'  Liens  —  Married  Woman's  Liabilitt  roB. — If  a  husband 
enters  into  a  contract  for  the  erection  of  a  building  on  hb  wife's  land, 
with  her  knowledge,  she  participating  in  conversations  between  her 
husband  and  the  contractors  relative  to  the  work  during  tht  ^ioje  it  it 
being  done,  and  making  no  objection  at  any  time,  each  land  ib  liable  for 
mechanics'  liens  arising  out  of  the  work  done. 

Action  to  enforce  mechanics'  liens  against  the  lands  of  a 
married  woman  for  work  done  under  a  building  contract 
entered  into  by  her  husband.  Judgment  for  plaintiffs,  and 
defendants  appealed. 

J.  R.  Large,  for  the  appellants. 

H.  L.  Casthf  for  the  appellee. 

*  Green,  J.  The  claim  of  lien  in  this  case  was  filed  both 
against  James  W.  Hunter  and  his  wife,  naming  her  as  such. 
The  scire  facias  was  issued  in  the  same  way.  Before  the  trial 
on  January  9,  1892,  an  agreement  in  writing  was  made  and 
•fligned  by  counsel  for  the  plaintiff  and  counsel  for  Alice  Hun- 
ter, by  which  it  was  agreed  that  the  name  of  Jennie  Hunter 
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should  be  changed  to  Alice  Hunter,  and  that  service  was 
accepted,  judgment  was  stricken  off,  writ  stayed,  and  defend- 
ants allowed  fifteen  days  to  file  an  aflfidavit  of  defense.  In 
the  caption  of  this  agreement  both  the  claim  of  lien,  No.  20, 
April  term,  1891,  and  the  action  of  scire  facias.  No.  296,  April 
term,  1891,  were  mentioned,  and  the  agreement  related  to 
both.  The  effect  of  the  amendment  was  to  change  the  name 
of  the  wife  from  Jennie  to  Alice  wherever  it  occurred  in  the 
proceedings.  As  she  obtained  very  important  concessions  for 
this  agreement  she  cannot  now  repudiate  it. 

On  the  merits  of  the  case  it  was  shown,  without  any  con- 
tradiction, by  competent  testimony,  that  the  wife  had  full 
knowledge  of  the  contract,  that  the  building  was  being  erected 
on  her  land,  that  she  took  part  in  the  conversations  betweeii 
her  husband  and  the  -contractors  relative  to  the  work  as  it 
progressed,  that  she  made  no  objection  at  any  time,  and  that 
considerable  sums  of  money  were  paid  on  the  contract  from 
time  to  time,  until  out  of  a  total  of  fifteen  hundred  and  eleven 
dollars  and  ninety  cents  claimed  for  the  whole  work,  only  a 
small  balance  of  three  hundred  and  twelve  dollars  and  six- 
teen cents  remained  unpaid,  and  for  the  recovery  of  that  sum 
this  action  was  brought.     As  none  of  these  facts  were  dis- 
puted, it  is  a  necessary  assumption  that  the  work  was  done 
and  the  building  erected  on  the  land  of  the  wife  with  her 
full  knowledge  and  consent.     In  the  case  of  Forrester  v.  Pres- 
ton, 2  Pittsb,  Rep.  300,  it  was  decided  by  the  district  court  of 
Allegheny  county  that  in  just  such  circumstances  as  these 
the  wife  was  liable.     Said  Williams,  J.,  in  that  case:  "  But 
the  building  in  this  case  was  not  erected  without  the  consent 
of  the  wife  under  a  contract  made  with  a  stranger.     It  was 
erected  under  a  contract  made  with  the  husband,  and,  as  the 
facts  abundantly  show,  under  the  knowledge,  *  approbation, 
and  concurrence  of  the  wife.     It  is  true  that  the  husband 
made  the  contract  in  his  own  name,  but  the  building  was, 
with  the  knowledge  and  concurrence  of  the  wife,  designed 
and  erected  for  her,  and,  tlierefore,  in  making  the  contract 
the  husband  may  be  regarded  in  law  as  the  agent  of  the  wife 
so'much  so  as  if  he  had  avowedly  acted  by  her  express  author- 
ity.   The  husband's  agency  may  be   legitimately  inferred 
from  the  relation  and  acts  of  the  parties."    As  we  regard  this 
as  good  law,  and  as  it  was  pronounced  long  before  the  mar- 
ried persons'  property  act  of  1887  was  passed,  by  which  the 
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contracting  power  of  married  women  was  so  greatly  enlarged^ 
it  is  certainly  good  law  now. 

This  case  arose  while  the  act  of  1887  was  in  force,  but  th» 
act  of  1893,  which  repealed  the  act  of  1887,  still  further  en- 
larges the  contracting  power  of  married  women,  and  it  may 
well  be  that  under  either  of  these  laws  it  would  no  longer  bo 
necessary  to  refer  her  liability  in  such  cases  as  this  to  An 
assumed  agency  of  her  husband.  However  that  may  be,  we 
are  clearly  of  the  opinion  that,  upon  the  undisputed  facts  of 
this  case,  the  defendant,  Alice  Hunter,  and  her  lot  upon 
which  the  house  in  question  was  erected,  are  plainly  liable 
to  the  plaintiff's  claim.  All  the  assignments  of  error  are  dis- 
missed. 

Judgment  affirmed.  ___ 

Estoppel  Against  Marribd  Womkk.— The  doctrine  of  estoppel  applie* 
to  married  women:  Crenshaw  v.  Julian^  36  S.  C.  283;  4  Am.  St.  Rep.  719, 
and  note;  McDandl  v.  Landrum,  87  Ey.  404;  12  Am.  St.  Rep.  500,  and  note; 
Dobbin  v.  Cordiner,  41  Minn.  165;  16  Am.  St.  Rep.  683,  and  note;  Brown  v, 
Thompton,  31  S.  C.  436;  17  Am.  St.  Rep.  40,  and  note.  See,  also,  the  note» 
to  Cook  T.  Walling,  10  Am.  St.  Rep.  21;  Keen  v.  Coleman,  80  Am.  Dec.  525; 
Lowell  ▼.  Daniels,  61  Am.  Dec.  453;  and  the  extended  notes  to  Craven*  r. 
Booth,  68  Am.  Dec.  115;  Shivers  v.  Simmons,  28  Am.  Rep.  374,  and  Beis  r. 
Lawrence,  49  Am.  Rep.  87. 

Mechanics'  Libns  Against  thb  Profertt  ot  Marribd  Women. — A 
married  woman's  property  is  not  subject  to  a  mechanic's  lien,  though  the 
buildinj;  is  located  within  forty  feet  of  the  dwelling  occupied  by  her  and. 
her  husband,  and  she  witnesaed  its  construction  and  progress,  and  gave  somei 
direction  to  the  carpenters,  if  she  showed  no  more  interest  in  the  improve- 
ment than  a  wife  would  take  in  a  building  on  land  belonging  to  her  husband,, 
and  the  contract  for  the  work  was  made  by  him,  and  the  materials  procured. 
on  his  order,  and,  for  aught  that  appears  to  the  contrary,  were  sold  on  hi* 
personal  credit,  and  she  did  not,  in  fact,  authorise  him  to  act  as  her  agent, 
and  was  not  consulted  about  the  contract  and  had  no  knowledge  of  ita 
terms:  Hoffman  t.  McFadden,  56  Ark.  217;  35  Am.  St  Rep.  101,  and  note. 
Compare  Althm  v.  Tarbox,  48  Minn.  18;  81  Am.  St  Bep.  016,  and  note.. 
AM.  ax.  Ear..  Vou  XLIV.  — tt 
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EoBEETS  V.  Fireman's  Insurance  Company. 

[165  Pennsylvania  State,  65.] 

Imsuramck — Insurable  Interest  in  Trust  Propertt.— Under  a  policy 
of  insuraace  providing  that  the  assured  is  insured  in  his  own  name  on 
A  "stock  of  wallpaper,  shades,  and  other  merchandise  not  more  haz- 
ardous, his  own  or  held  by  him  in  trust,  or  on  comnnssion,  or  sold  but 
not  removed,"  while  contained  in  a  certain  building,  the  insured  who 
holds  such  goods  for  the  benefit  of  the  true  owners,  as  their  property, 
for  their  use  and  advantage,  receiving  a  fixed  compensation  for  his 
services,  holds  them  in  trust,  and  it  is  not  necessary  that,  in  addition  to 
■nob  holding,  there  should  be  superadded  a  personal  and  individual 
interest  of  his  own  as  owner,  in  order  that  he  may  recover  in  case  of 
loss. 

Iksuranck  op  Property  Held  by  Agent  or  in  Trust. — An  agent  or 
consignee  having  the  principal's  property  in  his  possession,  being 
responsible  for  it  and  having  a  special  interest  in  it  to  the  amount  of 
his  commissions,  may  insure  it  in  his  own  name,  and,  in  case  of  loss, 
recover  the  full  amount  of  the  policy,  holding  all  beyond  hia  own 
interest  in  trust  for  his  principal. 

/.  S.  and  E.  O.  Ferguson,  for  the  appellants. 

M.  A.  Woodward  and  James  W.  Collins,  for  the  appellees. 

••  Green,  J.  By  the  express  terms  of  the  policy  in  this 
case  the  plaintiff,  John  S.  Roberts,  was  insured  to  the  extent 
of  two  thousand  five  hundred  dollars,  "on  stock  of  wall- 
paper, shades,  and  other  merchandise  not  more  hazardous, 
his  own  or  held  by  him  in  trust,  or  on  commission,  or  sold 
but  not  removed,"  while  contained  in  a  certain  described 
store  building.  We  understand  these  terms  to  mean  tiiat  if 
he  held  any  property  of  the  kind  named  in  the  building, 
which  was  "his  own,"  it  was  insured;  if  he  had  any  prop- 
erty which  was  "held  by  him  in  trust,"  it  was  insured;  or 
any  held  "on  commission,"  or  "sold  but  not  removed,"  it 
was  all  insured  by  the  policy.  Here  are  four  distinct  classes 
of  property  covered  by  the  policy  that  are  not  distinct  as  to 
their  character  or  kind,  but  as  to  the  kind  of  title  or  condi- 
tion on  which  tliey  were  held.  To  enable  the  plaintiff  to 
recover  therefor  it  was  not  necessary  that  he  should  be  the 
owner  of  the  goods.  If  he  held  them  in  trust  it  was  suffi- 
cient. That  means,  if  others  were  the  real  owners,  and  he 
held  them  for  the  benefit  of  the  owners,  as  their  property, 
for  their  use  and  advantage,  it  was  not  necessary  that,  in 
addition  to  that  kind  of  ownership  or  holding,  there  should 
be  superadded  a  personal  and  individual  *^  interest  of  bii 
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own  as  owner  in  order  that  there  might  be  a  recovery.  The 
words  of  the  policy  would  be  without  meaning  if  such  re- 
quirement were  essential.  By  the  terms  of  the  agreement 
between  Roberts  and  the  owners  he  was  intrusted  with  the 
exclusive  care,  management,  and  direction  of  the  entire 
stock  of  goods  belonging  to  the  owners  at  the  store  in  ques- 
tion; he  was  to  carry  on  the  business  in  his  own  name  and 
by  his  own  efforts  and  exertions,  but  entirely  for  the  benefit 
and  advantage  of  the  real  owners;  he  was  to  keep  accurate 
books  of  account  of  all  his  transactions  open  at  all  times; 
and  at  such  times  as  they  should  appoint  he  was  to  account 
for  and  pay  over  the  net  profits  or  income  arising  out  of  the 
business;  and  at  the  end  of  the  agreement  he  was  *o  wind 
up  the  business  and  turn  over  all  the  property  and  assets  to 
the  true  owners.  For  his  services  he  was  to  receive  a  fixed 
compensation,  payable  monthly,  of  three  thousand  dollars 
per  annum.  It  is  difficult  to  imagine  a  more  perfect  example 
of  a  trust  relation  between  the  plaintiflF  and  the  owners,  and 
we  have  not  the  slightest  difficulty  in  holding  that  the  prop- 
erty insured  by  this  policy  came  literally  within  the  desig- 
nation or  description  "held  in  trust  by  him." 

In  Biddle  on  Insurance,  section  171,  it  is  said:  "An  agent 
having  the  custody  of  goods,  and  liable  to  account  to  his 
principal  for  goods,  may  insure,  and  he  may  do  so  in  his 
own  name,  either  by  policy  for  whom  it  may  concern  or  as 
trustee,"  citing  many  authorities.  In  Richardson  on  Insur- 
ance, section  131,  the  writer,  referring  to  the  expression  in 
policies,  "their  own  or  held  by  them  in  trust  or  on  commis- 
sion, or  sold  but  not  delivered,"  says,  citing  numerous  deci- 
sions: "Such  special  phrases  are  often  employed  to  show  that 
persons  holding  the  property  of  others  may  secure  the  pro- 
tection of  the  policy,  though  the  title  to  the  property  may,  or 
may  not,  be  in  them.  'Held  in  trust'  means  simply  that 
the  goods  or  property  are  in  tlie  custody  of  the  insured.  The 
phrase  is  not  used  in  its  strict  technical  meaning." 

In  the  case  of  California  Ins.  Co.  v.  Union  Compress  Co.^ 
133  U.  S.  387,  it  was  said  in  the  opinion  of  the  court  by 
Blatchford,  J:  "It  was  lawful  for  the  plaintiff  to  insure  in 
its  own  name  goods  held  in  trust  by  it,  and  it  can  recover 
for  their  entire  value,  holding  the  excess  over  its  own  interest 
in  them  for  the  benefit  of  those  who  have  intrusted  the  goods 
to  it." 
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•'  In  JEtna  Ins.  Co.  v.  Jackson^  16  B.  Men.  242,  it  was  held 
that,  "An  agent  or  consignee  having  the  principal's  property 
in  his  possession,  being  responsible  for  it,  and  having  a  special 
interest  in  it  to  the  amount  of  his  commissions,  may  insure 
it  in  his  own  name,  and,  in  case  of  loss,  recover  the  full 
amount  of  his  policy,  holding  all  beyond  his  own  interest  in 
trust  for  his  principal." 

In  Waring  v.  Indemnitg  etc.  Ins.Co.y  45  N.  Y.  606,  6  Am.  Rep. 
146,  it  was  held  that  "Agents,  commission  merchants,  or 
others  having  the  custody  of,  and  being  responsible  for,  prop- 
erty, may  insure  in  their  own  names,  and  they  may,  in  their 
own  names,  recover  from  the  insurer,  not  only  a  sum  equal 
to  their  own  interest  in  the  property  by  reason  of  any  lien 
for  advances  or  charges,  but  the  full  amount  named  in  the 
policy,  up  to  the  value  of  the  property":  See,  also,  Siter  ▼, 
Morrs,  13  Pa.  St.  218,  and  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  U.  S.  527. 

Further  citations  are  useless.  We  do  not  understand  these 
principles  to  be  controverted,  and  that  they  are  directly  appli- 
cable to  the  policy  which  is  the  subject  of  the  present  con- 
troversy cannot  be  doubted. 

Judgment  affirmed.  ^^ 

Insurance — Insurable  Interest  of  Trvstbe;  See  the  extended  note  to 
Strong  t.  JUanu/aciurers'  Ins.  Co.,  20  Am.  Dec.  515. 

Insurance — Insurable  Interest  or  Agents.  —  Agents,  commission 
merchants,  or  others  having  the  custody  and  being  responsible  for  property 
may  recover  from  the  insurer  not  only  a  sum  equal  to  their  own  interest  in 
the  property  by  reason  of  any  lien  for  advances  or  charges,  but  the  full 
amount  named  in  the  policy  up  to  the  value  of  the  property:  Western  etc. 
Pipe  Lines  v.  Home  Ins.  Co.,  145  Pa.  St.  346;  27  Am.  St.  Rep.  703,  and 
note.  See,  also,  the  note  to  Biggs  v.  Commercial  etc  Int.  Co.,  21  Ara.  St. 
Rep.  720. 


Lbdbrman  v.  Pennsylvania  Railroad  Company. 

(165  Pennstlvania  State,  118.] 
NaaLiQENOB — When  Question  for  Jury. — In  an  action  affainst  a  railway 
company  to  recover  damages  for  the  death  of  a  young  child  at  a  crossing, 
the  evidence  showing  that  the  accident  occurred  in  a  populous  district, 
at  the  intersection  of  the  railway  with  three  streets,  that  there  was  an 
absence  of  safety  gates,  that  the  crossing  was  guarded  only  by  an 
•Iderly  watchman,  and  that  the  cars  were  going  at  a  rate  of  speed,  vari* 
enily  estimated  by  witnesses  to  have  been  from  four  to  ten  miles  an 
hour  at  the  time  of  the  accident,  the  question  of  negligence,  both  on 
the  part  of  the  railway  company  and  on  the  part  of  the  mother  of  the 
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child  ia  pennittiag  it  to  go  apoQ  the  street  oaatteaded,  ia  for  the  jury 
to  determine. 
NiOLIOKNUK — EVIDENCK — PREOAU'riON3    TaKKN    SoON  AfTBR   AOOIDKNT. — 

la  aa  action  agaiaat  a  railroad  oompauy  for  damages  for  an  injurj 
caused  by  its  negligeace  at  a  crossing,  evidence  that  very  soon  after  the 
accident  the  company  erected  gates  at  such  crossing  is  a  fact  proper  for 
the  consideration  of  the  jury. 

NiGLiGENCK — EviDBNCB — Sfked  OF  Traims. — In  an  action  against  a  rail* 
road  company  to  recover  damages  for  an  injury  caused  by  its  negligence 
at  a  crussing.  a  witness  who  was  more  than  fire  hundred  feet  away  from 
the  place  of  the  accident,  and  not  in  sight  of  the  crossing,  is  not  compe- 
tent to  testify  ai  to  the  speed  of  the  train  at  the  time  of  its  reaching  snch 
crossing. 

Neqliqxnck— EviDENOB  OF  SPBBD  07  Train.— In  an  action  against  a  rail- 
road  company  to  recover  for  an  injury  caused  by  its  negligence  at  a 
crossing,  an  ordinance  limiting  the  speed  of  trains  is  admissible  to  show 
that  the  train  causing  the  injury  was  being  run  at  a  negligently  high 
rate  of  speed. 

Trespass  for  the  death  of  a  child.  Judgment  for  plaintiff 
for  eighteen  hundred  dollars.     Defendant  appealed. 

H.  M,  and  E.  D.  Norths  for  the  appellant. 

W.  U.  Hensel  and  J.  H.  Brown,  for  the  appellee. 

*•*  McCoLLUM,  J.  About  a  half  a  mile  from  Lancaster 
station  two  cars  were  detached  from  the  seashore  express  in 
order  to  allow  the  Philadelphia  coach  of  the  Columbia  train 
to  be  connected  with  it  ahead  of  them.  From  the  point  of 
severance  to  the  station  there  was  a  descending  grade,  and 
the  railway  tracks  crossed  three  streets  diagonally.  When 
the  detached  cars  were  between  Lemon  and  Walnut  streets  the 
brake  was  "thrown  off  to  get  a  little  more  momentum  and 
headway,"  and  at  the  crossing  of  the  latter  they  ran  over  and 
killed  the  plaintiff's  child.  There  were  no  gates  at  this 
crossing,  but  there  was  an  old  man  there  whose  duty  it  was 
to  watch  two  crossings,  and  see  that  persons  walking  or 
driving  on  Prince  street  or  Walnut  street  did  not  get  in  the 
way  of  the  trains.  The  evidence  in  regard  to  the  speed  of 
the  cars  at  the  point  where  the  accident  occurred  was  con- 
flicting, some  of  the  witnesses  estimating  it  at  ten  and  others 
at  four  miles  an  hour.  The  crossings  watched  as  above  stated 
were  in  a  populous  district  of  the  city,  and  there  was  a  large 
amount  of  travel  over  them.  No  signal  announced  the  ap- 
proach of  the  cars  to  the  crossing  unless  the  waving  of  the 
watchman's  flag  can  be  regarded  as  such.  In  the  presence 
of  the  undisputed  facts  and  the  conflicting  testimony  to  which 
we  have  referred,  the  defendant  company  requests  us  to  saj 
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there  was  no  negligence  on  its  part  in  connection  with  the  oo- 
currence  under  investigation.  This  we  cannot  do.  In  view 
of  the  great  age  and  consequent  infirmity  of  the  watchman 
there  is  room  for  doubt  respecting  his  fitness  for  the  duty  with 
which  he  was  charged.  But  waiving  this,  and  assuming  that 
he  was  competent  for  the  work  assigned  to  him,  did  the  com- 
pany make  adequate  provision  for,  and  have  due  regard  to 
the  safety  of,  persons  walking  or  driving  upon  the  streets  in 
the  vicinity  of  these  crossings?  As  we  have  already  seen,  the 
crossings  were  in  a  populous  district,  and  there  was  neces- 
sarily considerable  travel  over  them  on  foot  and  in  vehicles. 
Can  a  solitary  watchman  stationed  on  a  corner  bounded  by 
the  railway  tracks  and  the  intersected  streets  properly  warn 
persons  traveling  upon  these  streets  of  the  approach  of  a  train? 
To  do  so  he  must  wave  his  flag  where  all  persons  approaching 
the  crossings  can  see  it,  and  he  must  be  careful  to  note  that 
the  little  box  or  house  on  his  corner  does  not  obstruct  the 
view  *••  from  any  direction.  Ought  the  company  to  have 
maintained  gates  at  these  crossings?  Ought  it  to  have  al- 
lowed the  detached  cars  to  descend  upon  them  at  the  rate  of 
ten  miles  an  hour  with  "  the  brake  thrown  off  to  get  a  little 
more  momentum  and  headway?"  These  were  questions  to 
be  answered  by  the  jury  upon  the  evidence,  and  therefore  the 
learned  court  below  did  not  err  in  refusing  to  affirm  the  com- 
pany's third  point. 

The  latter,  however,  contends  that  it  has  a  defense  to  the 
action  in  the  negligence  of  the  plaintifiF  in  permitting  the 
child  to  go  upon  the  streets  alone  in  the  manner  described  in 
the  testimony.  But  this  contention  also  presented,  in  our 
opinion,  a  question  for  the  jury,  to  whom  it  was  referred  in 
appropriate  instructions.  It  is  for  them,  and  not  for  the 
learned  court  below,  or  for  us,  to  say  whether  the  implied 
permission  given  by  the  mother  to  the  child  to  go  to  a  near 
neighbor's  on  the  same  street,  to  help  his  playmate  sell 
"shooting  crackers"  from  a  stand  erected  at  his  own  home, 
constituted  negligence  which  satisfied  the  company's  conten- 
tion on  this  point:  Philadelphia  etc.  R.  R.  Co.  v.  Long,  75  Pa. 
St.  257;  Dunseath  v.  Pittsburg  etc.  Traction  Co.,  161  Pa.  St.  124. 

We  discover  nothing  in  the  rulings  upon  offers  of  evidence 
which  calls  for  a  reversal  of  the  judgment.  That  the  com- 
pany very  soon  after  the  accident  erected  gates  at  the  cross- 
ing where  it  occurred  was  a  fact  for  the  consideration  of  the 
jury:  Pennsylvania  R.  R.  Co.  v.  Hendenon,  51  Pa.  St.  315; 
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Westchester  etc.  R.  R.  Co.  v.  McElwee,  67  Pa.  St.  311;  Mc- 
Kee  V.  Bidwell,  74  Pa.  St.  218.  The  evidence  was  particu- 
larly pertinent  in  this  case  because  the  jury  had  been  upon 
the  ground,  and  had  seen  the  gates  there.  To  rebut  an  infer- 
ence that  the  gates  were  there  at  the  time  of  the  accident  it 
was  proper  to  inform  them  when  they  were  erected. 

Ample  opportunity  was  afforded  the  company  to  show  the 
speed  of  the  cars  near  to  and  at  the  crossing.  John  Keneagy 
was  five  hundred  feet  west  of  Lemon  street,  and  did  not  see  the 
cars  after  they  crossed  it.  He  was  not  very  well  qualified  to 
speak  of  their  speed  after  "the  brakes  were  thrown  off,"  and 
they  were  nearing  the  point  where  the  accident  occurred. 

We  are  not  convinced  that  the  court  erred  in  overruling 
the  objections  to  and  admitting  tlie  ordinance  in  relation  to 
the  speed  of  railway  trains  within  the  city  limits,  or  in  the 
instructions  ****  to  the  jury  respecting  the  consideration  they 
should  give  to  it  in  connection  with  the  other  evidence  in  the 
case:  Pennsylvania  R.  R.  Co.  v.  Lewis,  79  Pa.  St.  33;  Lane  v. 
Atlantic  Works,  111  Mass.  136. 

Judgment  affirmed.  ^ 

Neoliobnce — When  a  Question  for  the  Jury. — Negligence  is  nsnally 
a  mixed  questioa  of  law  and  fact,  and  is  never  one  purely  of  law  unleaa  tha 
facts  are  wholly  undisputed,  and  admit  of  no  conflicting  inferences:  lahain 
▼.  Post,  141  N.  Y.  1l)0;  38  Am.  St  Rep.  766,  and  note.  If  there  is  reason- 
able doubt  as  to  the  facts  or  the  inferences  to  be  drawn  fiom  them,  the 
question  of  negligenco  is  solely  for  the  jury  to  determine:  VannaUa  v.  Cen- 
tra/ R.  R.  Co.,  154  Pa,  St.  262;  35  Am.  St.  Rep.  823,  and  note. 

Negligence— Evidence  OF  Precautions  Taken  Affer  Accident.— Evi. 
dence  of  precautions  taken  after  an  accident  is  not  admissible  to  show  neg> 
ligence:  Bloomington  v.  Legg,  151  111.  9;  42  Am  St.  Rep.  216,  and  note. 
Evidence  is  admissible  in  an  action  against  a  railway  company  for  damages 
for  personal  injuries  to  show  that  after  the  accident  the  engines  of  the  com- 
pany ran  more  slowly  at  the  place  of  the  accident  than  they  did  previously: 
Savannah  etc,  Ry.  Co,  v.  Flannagan,  82  Ga.  579;  14  Am.  St.  Rep.  183. 
See,  further,  the  extended  note  to  SL  LouU  etc.  Ry.  Co.  r.  Weaver,  57  Am. 
Bep.   183. 

Railroads. — Evidence  of  Excessive  Speed  at  Crossings:  See  Jifelof 
T.  Chicago  etc.  Ry.  Co.,  77  Iowa,  743;  14  Am.  St.  Rep.  325;  Savannah  etc 
Ry.  Co.  V.  Flannagan,  82  Ga,  579;  14  Am.  St.  Rep,  183.  Also  the  notes  to 
Dyson  v.  New  York  etc  R.  R.  Co.,  14  Am.  St.  Rep.  87,  and  Evansvilk  etc 
B.  R.  Co.  r.  Crist,  9  Am.  St.  Rep.  874. 
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Paul  v.  Grimm. 

[165  Pennsylvania  Statb,  189.] 
Aanror— LiABiLiTT  o»  Aokni  for  Payment  Rxckivkd  Othbrwibb  thaw 
ts  MoNKY.— An  attorney  in  fact  with  power  to  sell  land  "for  •uoh 
price  and  on  auch  terms  as  to  him  shall  seem  meet,"  has  no  authority 
to  accept  as  payment  the  worthless  bonds  of  an  insolvent  corporation, 
and,  if  he  sells  the  land,  and  accepts  such  bonds  or  any  thing  besides 
money  in  payment,  he  is  liable  to  hia  principal  in  assumpsit  for  the 
price  of  the  land  in  lawful  money. 

/.  F.  Wentling,  D.  A.  Millerf  and  E.  B.  McCormick^  for  the 
appellants. 

V.  E.  Williamat  A.  M.  Sloan,  and  W.  F.  Griffith,  for  the  ap- 
pellee. 

■*•  Green,  J.  In  2  Benjamin  on  Sales,  section  1099,  note 
26,  it  is  thus  stated:  "  Payment  to  an  agent  must  be  in 
money.  This  is  the  general  principle  in  the  absence  of  ex- 
press authority  to  the  agent  to  receive  something  else  than 
money,"  citing  a  large  number  of  cases. 

In  the  case  of  Catterall  v.  Ilindle,  L.  R.  1  Com.  P.  186, 
Keating,  J.,  delivering  the  opinion,  said  "  That  a  broker  or 
agent  employed  to  sell  has,  prima  facie,  no  authority  to 
receive  payment  otherwise  than  in  money,  according  to  the 
usual  course  of  business,  has  been  well  established,  and  it 
fieems  equally  clear  that  if,  instead  of  paying  money,  the 
debtor  writes  ofif  a  debt  due  to  him  from  the  agent,  such  a 
transaction  is  not  payment  **'  as  against  the  principal,  who 
is  no  party  to  the  agreement,  though  it  may  have  been 
agreed  to  by  the  agent":  Citing  several  cases. 

In  Underwood  v.  Nicholls,  17  Com.  B.  239,  the  facts  were 
that  A,  as  agent  for  B,  sold  wine  to  C,  who  paid  for  it  by 
returning  to  A  his  own  check  which  C  had  cashed  for  him  a 
few  days  previously,  and  which,  it  appeared,  had  never  been 
presented  by  C.  Held,  That  this  was  not,  as  between  B  and 
C,  payment  of  C's  debt,  although  the  jury  found  that  the 
transaction  was  bona  fide.  Wells,  J.,  said:  *' Prima  facie, 
an  agent  should  receive  debts  for  his  principal  in  money.  A 
payment  by  a  check  the  jury  would  no  doubt  find  to  be  a 
payment  in  the  ordinary  course  of  business.  The  transac- 
tion here  merely  amounts  to  the  giving  back  of  the  agent's 
check  which  in  his  hands  was  a  piece  of  waste  paper." 

In  McCulloch  v.  McKee,  16  Pa.  St.  289,  we  held  that  an 
agent  having  authority  only  to  collect  a  debt  has  no  right  to 
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take  a  note  for  the  amount  of  it  from  the  debtor  to  himself, 
and  thus  substitute  himself  as  creditor.  Chambers,  J.,  de- 
livering the  opinion,  said,  "  Carpenter's  authority  by  the  order 
to  McKee  was  to  pay  the  money  to  McCulloch.  McCullocb 
was  a  special  agent  to  receive  the  money  from  McKee,  and 
as  such  he  had  uot  authority  to  substitute  any  thing  else 
or  the  money  so  as  to  discharge  McKee.  An  agent  specially 
employed  to  receive  payment  in  money  cannot  vary  from 
his  authority  on  receiving  a  bill." 

If  a  bank  receiving  a  check  upon  another  bank  for  collec- 
tion surrender  the  check  to  the  drawee,  and  receive  a  cash- 
ier's check  in  lieu  thereof,  its  liability  to  its  depositor  becomes 
fixed,  as  much  as  if  it  had  received  the  cash.  "  It  has  no 
right,  unless  specially  authorized  to  do  so,  to  accept  any  thing 
in  lieu  of  money":  Fifth  Nat,  Bank  v.  Ashworth,  123  Pa.  St. 
212,     Paxson,  J. 

In  Opie  v.  Serrill,  6  Watts  &  S.  264,  Sergeant,  J.,  deliver- 
ing the  opinion,  said:  "An  agent  undertaking  to  collect  a  debt 
placed  in  his  hands,  who  releases  it  and  takes  from  the  debtor 
a  new  note  to  himself,  does  in  law  receive  payment  of  the 
debt,  and  is  at  once  liable  to  the  principle  as  if  he  had  re- 
ceived the  money He  must  be  considered  as  having 

made  himself  liable  for  the  money  he  ought  to  have  re- 
ceived." 

***  In  Wilson  v.  Wilson,  26  Pa.  St.  393,  Lewis,  C.  J.,  said: 
"  The  primary  obligation  of  an  agent  whose  authority  is 
limited  by  instructions  is  to  adhere  faithfully  to  those  in- 
structions in  all  cases  to  which  they  ought  properly  to  apply: 
Story  on  Agency,  sec.  192.  He  is  in  general  bound  to 
obey  the  orders  of  his  principal  exactly,  if  they  be  impera- 
tive and  not  discretionary;  and,  in  order  to  make  it  the  duty 
of  a  factor  to  obey  an  order,  it  is  not  necessary  that  it  should 
be  given  in  the  form  of  a  command.  The  expression  of  a 
wish  by  the   consignor  may   fairly  be  presumed    to   be  an 

order To  justify  a  departure  from  instructions  where 

a  loss  has  resulted  from  such  deviation  the  case  must  be 
brought  within  some  of  the  recognized  exceptions." 

The  foregoing  authorities  are  not,  and  cannot  be,  contro- 
verted, and  it  is  only  necessary  to  show  that  they  are  appli- 
cable to  the  present  case.  The  letter  of  attorney  under  which 
the  defendant's  intestate  sold  the  plaintiff's  land  authorized 
him  to  sell  the  same,  *'  for  such  sum  or  price  and  on  such 
terms  as  to  him  shall  seem  meet,  ....  and  to  ask,  demand, 
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recover,  and  receive  all  sums  of  money  which  shall  become 
due  and  owing  to  us  by  means  of  such  bargain,  sale,  or  lease, 
and  to  take  all  lawful  ways  and  means  for  such  recovery 
thereof."  By  virtue  of  the  authority  thus  conferred  the  at- 
torney in  fact,  James  L.  Thompson,  very  shortly  after  tlie  date 
of  the  letter  of  attorney,  whicii  was  December  23,  1882,  sold 
And  conveyed  the  coal  underneath  the  land  of  the  plaintifiFs, 
by  deed  dated  January  13,  1883,  to  one  R.  C.  McCurdy,  for 
the  sum  of  "  six  thousand  dollars,  lawful  money  of  the  United 
States,"  as  is  recited  in  the  deed.  In  point  of  fact  the  agent, 
instead  of  requiring  money  from  the  purchaser,  took  from 
him  six  thousand  dollars  of  bonds  of  the  Westmoreland 
County  Coal  and  Coke  Company,  which  proved  to  be  utterly 
worthless,  and  of  no  value  whatever. 

The  learned  court  below  was  of  opinion  that  because 
the  letter  of  attorney  granted  authority  to  the  attorney  to 
sell  "on  such  terms  as  to  him  shall  seem  meet,"  it  was  com- 
petent for  him  to  take  the  bonds  in  payment  of  the  purchase 
money  instead  of  money.  We  cannot  assent  to  that  proposi- 
tion. The  word  "terms"  in  such  a  connection  inordinary 
acceptation  means  the  times  and  amounts  of  the  payments. 
If  there  are  any  deferred  payments  it  may  also  embrace 
stipulations  as  to  how  **•  such  payments  shall  be  secured. 
It  certainly  does  not  import  that  the  attorney  has  license  to 
take  any  thing  he  pleases  as  payment,  whether  it  has  value 
or  not.  Nor,  we  apprehend,  does  the  use  of  this  word  author- 
ize the  attorney  to  subvert  the  rule  of  law  applicable  in  such 
cases  and  substitute  for  money,  which  the  law  implies, 
specific  property  of  any  kind.  The  court  also  thought  that, 
because  the  word  "  price"  was  used,  it  might  authorize  the 
acceptance  of  some  other  form  of  payment  than  money, 
though  the  decision  was  not  put  upon  that  ground.  As,  how- 
ever, counsel  for  the  appellees  has  pressed  this  ground  in  the 
argument,  we  only  stop  to  say  that  we  regard  it  as  altogether 
untenable.  In  the  connection  in  which  it  is  used  here  we 
cannot  recogtiize  any  distinction  between  it  and  the  word 
"sum." 

A  point  was  also  suggested  by  the  court,  and  insisted  upon 
by  appellee's  counsel  in  argument,  that  this  is  an  action  for 
money  had  and  received,  and  therefore  nothing  can  be  re- 
covered but  money  actually  received  by  the  defendant.  This 
was  not  really  true  even  before  the  Practice  Act  of  1887  was 
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passed :  OpU  v.  Serrill,  6  Watta  <fe  S.  269,  in  which  it  was 
held  that  the  action  included  all  money  which  the  defendant 
ought  to  have  received.  But  since  assumpsit  has  become  a 
statutory  remedy,  its  scope  has  been  vastly  enlarged,  and 
without  any  doubt  embraces  every  thing  claimed  in  this 
action. 

The  findings  of  the  court  below  do  not  inform  us  as  to 
whether  the  plaintiffs  ever  had  any  knowledge  that  the  bonds 
in  question  were  taken  in  payment  for  their  coal,  nor  whether 
they  ever  assented  to  that  kind  of  payment,  but  certain  it  is 
the  bonds  were  never  delivered  to  the  plaintiffs,  because  they 
were  found  among  the  papers  of  the  attorney  after  his  death. 
Nor  is  there  any  finding  or  evidence  that  the  bonds  were  ever 
tendered  to  the  plaintiffs.  If  they  ever  did  have  any  value, 
and  had  been  delivered  or  tendered  to  the  plaintiffs  at  the 
time  they  were  taken  in  January,  1883,  there  would  have 
been  an  opportunity  to  realize  on  them  at  least  what  they 
were  worth  in  the  market.  When  the  attorney  chose  to  keep 
them  in  his  own  possession  he  is  certainly  chargeable  with 
the  loss  which  resulted  during  his  retention  of  them.  So  far 
as  this  record  shows  he  never  gave  his  principals  any  thing 
for  their  coal  except  a  few  dollars  which  he  paid  some  of 
them  in  1886,  and  for  which  sums  he  took  their  releases. 

**•  If  the  attorney  had  exercised  the  commonest  and  most 
ordinary  prudence,  and  had  taken  from  the  purchaser  bonds 
secured  by  a  mortgage  on  the  property  sold,  with  a  suitable 
agreement  as  to  the  removal  of  the  coal,  he  could  doubtless 
have  secured  the  payment  of  all  the  purchase  money  for  his 
principals,  and  saved  himself  from  any  ulterior  liability. 
But  for  the  courts  to  sanction  the  degree  of  license  in  deal- 
ing with  the  property  rights  intrusted  to  him  by  his  prin- 
cipals, which  he  practiced  in  this  instance,  would  be  so  wide 
a  departure  from  the  law  as  we  understand  it  that  we  cannot 
give  it  any  sanction.  We  cannot  agree  that  an  attorney  in 
fact  with  power  to  sell  the  lands  of  his  principal  for  lawful 
money  may  accept  as  payment  the  worthless  bonds  of  an 
insolvent  company,  and  thereby  discharge  himself  of  all  lia- 
bility to  his  principals. 

All  the  assignments  of  error,  except  the  fourth  and  seventh^ 
are  sustained. 

The  judgment  of  the  court  below  is  reversed,  and  the  record 
is  remitted,  with  instructions  to  the  court  below  to  enter  judg- 
ment in  favor  of  the  several  plaintiffs  for  such  sums  as  are 
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due  them  after  deducting  all  money  payments  received  by 
them  respectively,  with  costs. 

Williams  and  Mitchell,  JJ.,  dissented. 

Aq£nct — Patmbmts  to,  must  bb  in  Momkt. — An  agent  to  sell  land  on 
credit  haa  no  implied  authority  to  receive  in  payment  therefor  any  thing 
bat  money:  Mann  v.  Robinson,  19  W.  Va.  49;  42  Am.  Rep.  771.  See  th« 
extended  note  to  Martin  v.  United  States,  16  Am.  Dea  131,  and  the  note  to 
Kam  y.  Barttow,  16  Am.  St.  Rep.  493. 


Second  National  Bank  v,  Morgan. 

[165  PEN.S8TLVA.iaA.  8TATX,  199.] 

Nbootiabli  Instruments. — Bona  Fids  Holdkrs  or  Nkootiablb  Notss 
taken  for  value  before  maturity  can  recover  thereon,  although  they 
take  them  under  circumatancea  which  ought  to  excite  the  suapicion  of 
prudent  men. 

Nbootiablb  Ikstruhints— iNSumciKNT  Defense.— An  affidavit  of  de- 
fense to  an  action  on  a  note,  averring  that  the  makera  believe,  and  ex* 
pect  to  be  able  to  prove,  that  the  holder  ia  not  a  holder  for  value  before 
maturity,  but  that  he  took  the  note  under  circumstancea  and  with 
Buch  knowledge  of  the  facts  aa  to  put  him  on  notice  and  inquiry,  which 
would  have  led  to  a  discovery  that  the  note  was  obtained  by  fraud 
ia  insufficient,  aa  failing  to  assert  a  fact,  but  only  an  expectation  of 
ability  to  prove  one,  and,  aa  a  basis  for  such  expectation,  the  takiug  of 
the  note  under  anspicioua  circumstances.  No  actual  circumstance 
of  suspicion  ia  stated,  and  no  fact  impeaching  the  bona  fides  of  the 
holder  or  affording  a  ground  of  relief  to  that  effect  anywhere  appeara. 

Practice. — Affidavits  of  Defense  averring  an  expectation  of  ability  to 
prove  certain  facts,  to  be  sufficient  must  be  predicated  of  facta  pre- 
viously stated,  and  not  of  mere  beliefs,  or  inferences,  or  conclusions. 

NzGoriABLB  Instruments. — Usury  as  Defense.— In  an  action  on  a  note 
given  for  the  price  of  a  horse  it  ia  no  defense  that  the  holder,  being  a 
national  bank,  took  usury  in  discounting  the  note  at  twenty-five  per 
cent  or  upwards  of  ita  value.  The  act  of  Congress  on  the  subject  of 
taking  usury  by  national  banks  does  not  apply  to  such  a  case;  nor  can 
this  defense  be  made  by  the  maker  of  a  note  in  an  action  against  him 
on  the  note  as  the  only  remedy  given  by  such  act  ia  a  penal  action  to 
recover  double  the  amount  of  illegal  interest  charged. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense in  assumpsit  on  a  note.  Judgment  discharging  such 
rule,  and  plaintiff  appealed. 

/.  T.  Maffetty  for  the  appellant. 

/.  W.  Reedy  W.  L.  and  D.  C.  Corbett,  H,  R.  Wilson,  and  0.  Q, 
Sloan,  for  the  appellee. 
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•••  Green,  J.  The  aflBdavit  of  defense  in  this  case  make* 
three  averments:  1.  That  the  consideration  of  the  note  in 
suit  has  failed,  and  that  the  note  was  obtained  by  the  payee* 
from  the  makers  by  means  of  false  and  fraudulent  represen- 
tations respecting  a  certain  Percheron  stallion.  As  these 
facts  are  not  alleged  to  have  been  known  to  the  plaintiff 
bank,  and  as  the  note  is  negotiable,  and  the  bank  acquired 
it  for  value  and  before  maturity,  this  defense  is  of  no  avail 
against  the  plaintiff. 

2.  That  the  defendants  expect  to  be  able  to  prove  that  the 
plaintiff  was  not  a  holder  for  value  before  maturity,  but  that 
the  bank  took  tlie  note  under  circumstances  and  with  such 
*•*  knowledge  of  the  facts  as  to  put  it  upon  notice  and  in- 
quiry, which  would  have  led  to  a  discovery  of  the  fraud. 
This  defense  is  unavailing,  because  the  affidavit  alleges  no 
facts  or  circumstances  whatever  upon  which  to  found  a  belief, 
and  the  mere  averment  of  a  belief,  without  stating  the  facts 
upon  which  it  is  founded,  gives  no  information  to  the  court 
upon  which  it  can  determine  their  efficiency;  and,  if  there  are 
no  facts  and  circumstances  known  to  the  affiants,  there  is 
nothing  upon  which  to  ground  any  belief. 

But,  independently  of  this  consideration,  the  affidavit  of 
defense  alleges  only,  in  its  second  clause,  that  the  plaintiff 
took  the  note  under  such  circumstances,  and  with  such 
knowledge  of  the  fraud,  as  were  sufficient  to  put  it  upon  in- 
quiry, and  that  inquiry  would  have  led  to  a  discovery  of  the 
fraud,  and  it  nowhere  alleges  actual  knowledge  of  the  fraud 
when  the  note  was  taken.  The  learned  court  below  consid- 
ered that  this  averment  was  sufficient  to  prevent  judgment. 
But  this  court  decided  as  long  ago  as  1870,  in  a  well-consid- 
ered case,  and"  in  an  exhaustive  and  elaborate  opinion  by  Mr. 
Justice  Read,  in  the  case  of  Phelan  v.  A/o«s,  67  Pa.  St.  59,  5 
Am.  Rep.  402,  that  such  a  defense  when  proved  by  testi- 
mony was  no  defense  at  all  in  an  action  on  a  negotiable 
note.  We  there  held  that  a  holder  of  a  negotiable  note 
bona  fide  for  value,  without  notice,  can  recover  it,  notwith- 
standing he  took  it  under  circumstances  which  ought  ta 
excite  the  suspicion  of  a  prudent  man.  Justice  Read  re- 
viewed the  authorities  in  England  and  this  country,  and 
showed  with  conclusive  force  that,  even  in  England,  where 
for  a  short  time  the  opposite  doctrine  obtained  a  lodgment,, 
starting  with  the  case  of  Gill  v.  Cubitt,  3  Barn.  &  C.  466,  it 
had   been  altogether  abandoned  and   overruled.     This  was 
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accomplished  through  a  series  of  decisions,  when,  in  the 
last  of  them,  Goodman  v.  Harvey,  4  Ad.  &  E.  870,  Lord  Den- 
man  said:  "  We  have  shaken  off  the  last  remnant  of  the 
contrary  doctrine.  Where  the  bill  has  passed  to  the  plaintiff 
without  any  proof  of  bad  faith  in  him  there  is  no  objection 
to  his  title." 

Justice  Read  further  reviews  both  the  federal  and  state 
<leci8ions  in  this  country,  and  includes  in  them  the  case  of 
Beltzhoover  v.  Blackstock,  3  Watts,  20,  27  Am.  Dec.  330,  in 
which  Judge  Sergeant  expressed  a  concurrence,  though  un- 
necessarily, in  the  doctrine  of  Gillv.  Cubitt,  3  Barn.  &  C.  466. 
And  he  also  showed  that  this  court  ***  had  never  followed 
Beltzhoover  v.  Blackstock,  3  Watts,  20,  27  Am.  Dec.  330,  in  this 
refiard,but  had  followed  the  opposite  rule.  He  concludes  by 
assuming  that  the  note  was  obtained  by  fraud  on  the  maker, 
and,  reviewing  the  circumstances  of  suspicion,  among  which 
was  the  fact  that  the  plaintiff  bought  the  note,  which  was  for 
two  hundred  and  fifty  dollars  against  a  solvent  drawer,  for 
•one  hundred  dollars,  he  adds:  "Neither  one  nor  all  these 
facts,  if  found  by  the  jury,  proved  mala  fides  on  the  part  of 
the  holder,  or  brought  home  to  him  knowledge  of  the  fraud; 
but,  on  the  contrary,  it  was  clear  that  he  was  a  bona  fide 
holder  for  value  without  notice,  and,  of  course,  entitled  to  re- 
cover." This  case  has  been  many  times  recognized  and  fol- 
lowed by  this  court,  and  never  departed  from  to  this  date.  In 
McSparran  v.  Neeley,  91  Pa.  St.  17,  Mr.  J  ustice  Woodward  said : 
"Phelan  v.  Moss,  67  Pa.  St.  59,  5  Am.  Rep.  402,  has  been  uni- 
formly followed  since  it  was  decided."  And  in  that  case,  also, 
we  decided  that  the  indorsee  of  a  negotiable  note,  who  took  it 
before  maturity,  bona  fide,  for  value  without  notice,  is  entitled 
to  recover  from  the  maker,  though  a  fraud  was  practiced  on 
the  maker  in  obtaining  his  signature  to  the  note;  the  fact 
that  a  negotiable  note  which  was  obtained  by  fraud  was  taken 
by  the  holder  under  circumstances  which  ought  to  have  ex- 
cited suspicion  will  not  defeat  a  recovery:  it  must  be  shown 
that  it  was  taken  mala  fide. 

Most  extended  references,  both  to  decided  cases  and  text- 
writers,  could  be  added  to  the  foregoing,  but  it  would  be  a 
waste  of  time  and  space.  We  conclude,  tiierefore,  that  the 
averment  upon  this  subject,  in  the  second  clause  of  the  aflfi- 
davit  of  defense  in  this  case,  is  of  no  consequence  whatever, 
Aud  could  not  suffice  to  put  the  plaintiff  to  any  proof  on  the 
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trial.  The  burden  of  proving  actual  bad  faith  would  still  reat 
on  the  defendants. 

The  averment  in  the  first  part  of  the  second  clause  that 
the  affiants  expect  to  be  able  to  prove  on  the  trial  that  the 
plaintiff  is  not  a  bona  fide  holder  is  not  an  assertion  of  the 
fact,  but  only  of  an  expectation  of  ability  to  prove  it,  and 
the  basis  of  the  expectation  is  immediately  stated,  by  way  of 
illustration,  as  being  the  taking  of  the  note  under  circum- 
stances of  suspicion.  No  actual  circumstance  of  suspicion  is 
stated,  and  no  fact  impeaching  the  bona  fides  of  the  liolder, 
or  as  affording  a  ground  of  belief  to  that  effect,  appears 
any  where  in  the  affidavit.  If,  on  the  trial,  the  defendants 
should  prove  exactly  what  they  have  alleged  in  the  second 
clause  of  the  affidavit,  to  wit,  that  they  **"*  believe,  and  ex* 
pact  to  be  able  to  prove,  that  the  plaintiff  was  not  a  bona  fide 
holder  for  value,  and  that  he  took  the  note  under  circum- 
stances of  suspicion,  they  would  have  accomplished  nothing. 
Instead  of  proving  belief,  tliey  would  be  obliged  to  prove  the 
fact  of  mala  fides,  and,  although  they  proved  actual  circum- 
stances of  suspicion,  it  would  avail  them  nothing. 

The  authorities  which  hold  that  it  is  sufficient  in  an  affi- 
davit of  defense  to  aver  an  expectation  of  ability  to  prove,  are 
predicated  of  facts  previously  stated,  and  not  of  mere  beliefs 
or  inferences  or  conclusions. 

It  may  be  added  that  the  third  clause  of  the  affidavit  not 
only  admits,  but  distinctly  asserts,  that  the  plaintiflf  paid  for 
the  note  seventy-five  per  cent,  or  thereabouts,  in  money  of  its 
face  value,  and  is  therefore  fatally  inconsistent  with  any 
allegation  or  inference  that  the  note  was  not  acquired  for 
value. 

We  do  not  consider  the  cases  of  Hutchinson  v.  Boggs,  28 
Pa.  St.  294,  and  Lerch  Hardware  Co.  v.  First  Nat.  Bank,  109 
Pa.  St.  240,  as  applicable  to  this  case,  because  here  the  de- 
fense relates  to  the  want  of  consideration  in  the  sale  of  a 
defective  horse,  and  in  that  kind  of  defense  tiie  holder  is  not 
put  to  proof  of  his  title  to  the  note  by  the  allegation  of  want 
of  sufficient  consideration. 

We  regard  the  first  and  second  clauses  of  the  affidavit  as 
entirely  insufficient  to  prevent  judgment. 

The  third  clause  is  in  no  better  condition.  It  avers  that 
the  plaintiff,  being  a  national  bank,  took  usury  in  discount- 
ing the  note  at  twenty-five  per  cent  or  upwards  of  its  value. 
It  is  impossible  to  understand  how  any  allegation  of  usury 
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can  be  made  as  to  such  a  note  as  this,  or  how  these  defend^ 
ants  can  have  any  interest  in  the  usury  in  any  event.  The 
note  was  not  given  for  a  loan  of  money,  but  for  the  price  of 
a  horse  sold  to  them.  They  agreed  to  pay  eight  hundred 
and  thirty-three  dollars  and  thirty-three  cents  for  the  horse, 
and  not  for  a  loan  of  a  sum  of  money  twenty-five  per  cent 
less  than  that  amount.  In  the  case  of  Barnet  v.  National 
Bank,  98  U.  S.  555,  the  supremo  court  of  the  United  States, 
construing  the  act  of  Congress  of  June  3,  1864,  section  30,  on 
the  subject  of  taking  usury  by  national  banks,  said  that  the 
act  defined  two  categories  of  such  cases,  which  they  then 
stated.  This  case  cannot  possibly  come  within  the  first 
category  of  the  act,  to  wit,  "where  illegal  interest  has  been 
knowingly  stipulated  for,  but  not  paid,  then  only  the  sum 
lent  without  interest  can  be  recovered,"  because  no  sum  of 
••*  money  was  lent,  and  no  illegal  interest  was  stipu- 
lated for,  the  rate  mentioned  in  the  note  itself  being  six 
per  cent,  which  is  a  lawful  rate. 

The  second  category  is  in  these  words,  to  wit:  "  Where 
such  illegal  interest  has  been  paid,  that  twice  the  amount  so 
paid  can  be  recovered  in  a  penal  action  of  debt,  or  suit  in  the 
nature  of  such  action,  against  the  offending  bank,  brought  by 
the  persons  paying  the  same  or  their  legal  representatives." 
There  are  at  least  three  fatal  reasons  why  the  defendants  can 
take  no  benefit  from  this  provision:  1,  It  has  been  decided 
several  times  by  the  supreme  court  of  the  United  States  that 
this  defense  cannot  be  made  even  by  the  maker  of  the  note 
in  an  action  against  him  on  the  note  {Barnet  v.  National  Bank, 
98  U.  S,  555)  nor  by  the  surety;  {Stephens  v.  Monongahela  Nat. 
Bank,  111  U.  S.  197);  because  the  only  remedy  given  by  the 
act  of  Congress  is  by  a  penal  action  to  be  brought  for  the  re- 
covery of  double  the  amount  of  the  illegal  interest  charged, 
and  it  therefore  cannot  be  set  oflF  in  an  action  on  the  note; 
2.  Because  no  persons  but  those  who  paid  the  illegal  interest, 
or  their  legal  representatives,  can  recover  it;  8.  Because  no 
illegal  interest  was  charged  or  paid  upon  a  "sum  lent,"  and 
therefore  none  can  be  recovered.  The  defendants,  if  they 
owe  any  thing  on  this  note  to  the  plain tiflF,  owe  the  whole 
amount  of  eight  hundred  and  thirty-three  dollars  and  thirty- 
three  cents,  with  six  per  cent  interest,  less  any  payments 
that  were  made  on  account.  They  do  not  owe  it  for  money 
lent,  but  for  the  price  of  a  horse.  So  far  as  these  defendants 
ar«  concerned  it  is  a  matter  of  no  consequence  whether  the 
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plaintiff  paid  for  the  note  its  whole  amount  or  any  sum  leaBr 
than  that. 

Drieabach  ▼.  National  Bank,  104  U.  S.  62,  is  to  the  samv- 
effect  as  the  above-cited  cases. 

Judgment  reversed  and  record  remitted,  with  directions  to- 
enter  judgment  against  the  defendants  for  such  sum  as  to- 
right  and  justice  may  belong,  unless  other  legal  or  equitable 
cause  be  shown  to  the  court  below  why  such  judgment  should 
not  be  so  entered.  

Nbgotiablb  Instrdmbnts— Rights  of  Bona  Fid«  Purchasers. — Notice- 
of  fraud  or  want  of  consideration  in  a  negotiable  instrument  ia  not  implied.' 
from  such  knowledge  and  information  as  would  put  a  man  of  ordinary  pru- 
dence upon  inquiry  to  ascertain  the  truth  of  the  matter.  The  right  of  •» 
bona  fide  holder  in  the  usual  course  of  business  cannot  be  divested  by  prooE 
that  he  was  negligent,  and  omitted  to  make  inquiries  which  common  pru- 
dence would  have  dictated:  Richards  v.  Monroe,  85  Iowa,  359;  39  Am.  St. 
Rep.  301,  and  note.  Actual  notice  of  facta  impeaching  the  validity  of  m> 
note  and  its  consideration  must  be  brought  to  a  bonafide  purchaser  to  avoicE> 
it  in  his  hands:  Jennings  v.  Todd,  118  Mo.  296;  40  Am.  St.  Rep.  373,  andk 
note.  To  the  same  effect,  see  Rosemond  v.  Orakam,  54  Minn.  323;  40  Aok. 
8t  Rep.  336,  and  note. 

AFTiDAvrr  or  Deiicn.sb. — Insuiticienct  or:  See  Braunn  T.  KeaUy,  146^- 
Pa.  St  519;  28  Am.  St.  Rep.  811. 

Usury  Uf  Discountinq  DRArr  bt  Bank  rendera  the  draft  void  whenr 
See  Youngblood  ▼.  Bii-mingham  Trust  etc.  Co.,  95  Ala.  521;  H6  Am.  St  Rept.. 
245,  and  note. 
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BxBCxrnoMS — Sales — Advertisement. — Under  a  statafea  reqniring  •  sher-^ 
ifTa  sale  to  be  advertised  "once  a  week  during  three  auocessive; 
weeks,"  an  advertisement  in  each  of  three  successive  weeka  ia  suffi/- 
eient,  although  it  may  not  have  been  published  on  the  same  day  d^. 
every  week,  and  there  may  not  have  been  twenty-one  fall  days  between-' 
the  first  advertisement  and  the  day  of  sale. 

Executions— Sales. — Postponement  and  Readvertissmemt  of  the  time- 
of  a  sheriff's  sale  are  not  sufficient  to  avoid  it,  unlesa  intending  bidders^ 
were  thereby  misled  aa  to  the  day  of  sale. 

Executions— Sales. — Mere  Inadequacy  or  Pbioi  ia  not  snffioient  to  avoids 
a  sherifiTa  sale. 

Executions — Sales— Judqmbnt  Creditor  as  Purchasbr — Imorbasb  o>> 
Bid. — If,  after  a  judgment  creditor  bida  in  property  at  execution  8ale„ 
and  receipts  to  the  sheriff  for  the  amount  bid,  an  application  ia  made  to^ 
let  the  aale  aside,  and  a  third  party  offera  to  increase  the  bid,  the  judg- 
ment creditor  may  be  permitted  to  give  an  additional  credit,  equivalent: 
to  the  increased  bid,  and  the  proceeding  to  a«t  the  aaU  Mide  may  theib. 
b«  dismissed. 
AM.  St.  Rkf.,  Vol.  XUV.— 42 
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Appeal  from  the  confirmation  of  a  sheriff's  sale. 

/.  M.  Thompson,  L,  McQuUtion,  and  J.  C.  Vanderlin,  for  the 
^appellant. 

/.  ff.  Osmer,  S.  F.  and  A.  L.  Bowser,  C.  and  Carl  I.  Hey- 
drick,  for  the  appellees. 

asi  Mitchell,  J.  The  objection  to  the  sheriff's  sale  that 
it  was  not  of  the  defendant's  interest  in  the  land,  but  of  the 
land  "subject  to  two  mineral  mining  estates"  owned  by  the 
use  plaintiffs,  has  been  disposed  of  by  the  decision  in  Porter 
V.  Vanderlin,  158  Pa.  St.  146. 

The  further  objection  is  made  to  the  advertisement  of  the 
«ale  that  it  was  not  made  three  full  weeks  before  the  day 
fixed  for  the  sale.  The  language  of  the  act  of  June  16,  1836, 
section  63  (Pub.  Laws,  772),  is,  that  the  officer  making  the  sale 
shall  give  notice  by  advertisement  "once  a  week  during  three 
successive  weeks."  Does  this  require  that  the  first  notice 
shall  be  three  full  weeks,  or  twenty-one  days,  before  the  day 
of  sale?  It  does  not  appear  that  this  point  has  ever  been 
expressly  decided  by  this  court,  and  the  decisions  of  the 
courts  of  common  pleas  are  not  uniform  upon  it.  The  gen- 
«ral  practice,  however,  has  been  against  such  requirement, 
and  to  regard  the  statute  as  referring  to  calendar  weeks,  or 
«pecified  periods  of  time,  and  an  advertisement  in  each  of 
three  successive  periods  of  the  kind,  altiiough  the  advertise- 
ments may  not  have  been  all  on  the  same  ***  day  of  the 
week,  and  there  may  not  have  been  twenty-one  full  days 
between  the  first  and  the  date  of  the  sale.  This  is  the  rule 
iaid  down  in  1  Troubat  and  Haly's  Practice  in  Civil  Actions, 
section  1250,  and  has  been  recognized  by  this  court,  inferen- 
tially,  at  least,  in  the  case  of  In  re  North  Whitehall  Township, 
47  Pa.  St.  156,  where  a  notice  directed  to  be  given  "three 
■weeks  before  the  time  of  meeting"  was  held  to  mean  twenty- 
one  full  days,  and  was  expressly  distinguished  by  Strong,  J., 
from  a  notice  '*  during  three  successive  weeks,"  or  one  for  "  a 
^iven  number  of  insertions  in  successive  weeks."  Many  hun- 
dreds of  titles  have  been  made  under  this  view  of  the  law, 
«nd  it  would  require  a  very  clear  case  of  error  to  justify  us 
in  throwing  a  doubt  upon  them  by  a  contrary  construction. 
No  such  showing  has  been  made.  This  objection  cannot  be 
sustained. 

The  remaining  exceptions  by  the  appellant  are  to  matters 
of  discretion  in  the  court  below.     The  sale  was  at  first  adver- 
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tised  for  August  19th,  but  subsequently  for  August  28th.  As 
the  advertisements  for  the  28th  were  complete  and  regular, 
and  the  sale  was  regularly  adjourned  from  that  date,  there 
was  no  legal  right  of  appellant  violated.  If  intending  bid- 
ders were  in  fact  misled  by  conflict  of  dates,  presumably  it 
could  have  been  shown.  Wiiat  the  mistake  was  wiiich  in- 
duced the  readvertisement  does  not  appear,  but  the  whole 
matter  was  before  the  court  below,  and  there  is  nothing  to 
show  that  its  discretionary  power  was  not  rightfully  exer- 
cised. Tlie  proceedings  being  regular,  appellant's  applica- 
tion to  set  aside  the  sale  was  left  to  depend  on  inadequacy  of 
price,  and  this  has  been  uniformly  held  not  to  be  of  itself 
sufficient.  The  application  might  therefore  have  been  dis- 
missed without  more,  and  the  sale  confirmed  at  the  price 
bidden  tliereat.  Appellant  would  have  had  no  ground  of 
complaint,  and  he  is  certainly  no  worse  off  because  the  court 
accepted  the  offer  of  the  purchasers  to  give  an  additional 
credit  on  their  judgment.  The  circumstances  were  peculiar. 
The  beneficial  plaintiffs  had  a  judgment  which  was  the  first 
lien,  larger  than  any  bid  made  at  any  time  for  the  property. 
They  purchased  at  the  sale,  receipting  to  the  sheriff  for  the 
amount  of  their  bid.  There  were  no  proceeds  of  the  sale  to 
go  to  any  one  else.  When,  in  order  to  put  an  end  to  the  con- 
tention, or  possibly  to  satisfy  any  doubt  in  the  mind  of  the 
judge  arising  from  the  offer  of  one  thousand  dollars  advance 
by  the  Vanderlins,  *'''  the  purchasers  offered  to  give  an 
additional  credit  on  their  judgment,  and  the  court  accepted 
the  offer,  the  appellant  was  just  that  much  better  off  by  the 
reduction  of  his  debt,  and  no  one  else  was  injured.  There 
was  no  feature  of  auction  by  the  court  about  the  transaction. 
Auction,  on  the  contrary,  would  have  been  started  had  the 
court  then  entertained  the  new  bid  from  the  Vanderlins. 
This  he  properly  refused  to  do.  All  that  he  did  was  to  accord 
the  appellant  a  benefit  ex  gratia,  of  which  he  has  no  reason 
to  complain. 
Judgment  aflSrmed.  

Execution  Sales— Advertisement.  — Thia  Bnbject  is  fully  treated  in  th« 
extended  note  to  Hoffman  v.  Anthony,  75  Am.  Dec.  708.  A  failure  to  adrer- 
tiaeland  more  than  twenty  days,  when  the  statute  requires  twenty -one,  was 
held  not  to  invalidate  the  sale:  Maddox  v.  Sullivan,  2  Rich.  £q.  4;  44  Am. 
Dec.  234,  and  extended  note.  See,  also,  Olcott  v.  Sobinson,  21  N.  Y.  160; 
78  Am.  Dec.  126,  and  note. 

ExECOTiON  Sales — Posiponement. — A  mere  postponement  of  a  sale  of 
roperty  levied  on  under  execution  does  not  affect  the  creditor's  rights, 
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vnless  there  is  collusion  between  the  parties:  Oovernory.  Vanmeter,  9  Leigh, 
18;  33  Am.  Dec.  221,  and  note.  The  adjournment  of  an  execution  sale  will 
not  invalidate  it  when  the  adjournment  was  made  by  public  proclamation, 
and  the  agent  of  the  execution  defendant  was  present  and  had  notice  of  it: 
Voriell  v.  Ham,  4  G.  Greeue,  455;  Gl  Am.  Dec.  134.  To  the  same  effect  see 
Allen  V.  Cole,  9  N.  J.  Eq.  286;  59  Am.  Dec.  416,  and  note.  This  subject 
will  be  found  fully  discussed  in  the  notes  to  McDonald  v.  Neilson,  14  Am. 
Dec.  457;  Russell  v.  Richards,  26  Am.  Dec.  538;  Hoffman  r,  Anthony,  76  Auu 
Dec.  712,  and  Hall  v.  Ray,  94  Am.  Dec.  444. 

Execution  Sales — Effect  of  Inadequacy  or  Prick. — Gross  inadequacy 
of  price  is  iusufficient  by  itaelf  to  vacate  an  execution  sale  eveu  on  direct 
attack,  though  it  may  be  regarded  as  strongly  indicative  of  fraud:  Smith  r. 
Perkins,  81  Tex.  152;  26  Am.  St,  Rep.  794,  and  note.  Though  a  mere  in- 
adequacy of  price  will  not  ordinarily  be  deemed  sufficient  to  set  aside  an  exe- 
cation  sale,  yet  it  may  be  considered  in  connection  with  other  irregularities, 
and,  when  the  inadequacy  is  great,  the  sale  may  be  set  aside  upon  slight 
additional  circumstances:  Lurton  v.  Rogers,  139  111.  554;  32  Am.  St.  Rep. 
214,  and  note.  Inadequacy  of  price  at  an  execution  sale  of  land  cannot 
affect  the  purchaser's  title  when  he  had  no  notice  of  any  fraud  or  irregular- 
ity  in  the  judgment  under  which  he  purchased,  and  to  which  he  was  a  stran- 
ger: WUliams  v.  Johnson,  112  N.  C.  424;  34  Am.  St  Rep.  513.  S««  the  not* 
to  Weavtr  r.  Nugent^  13  Am.  St.  Rep.  800. 


Pfeiffeb  V.  Brown. 

[165  Pennsylvania  State,  267.] 

Waters — Right  ot  Drainage. —The  right  of  the  upper  landowner  to  dis- 
charge water  on  lower  lands  is  a  general  right  of  flowage,  only  in  the 
natural  ways,  and  in  natural  quantities.  If  he  alters  the  natural  con* 
ditions,  so  as  to  change  the  course  of  the  water,  or  concentrate  it  at  a 
particular  point,  or  by  artificial  means,  to  increase  its  volume,  ha  be* 
comes  liable  for  any  injury  caused  thereby. 

Waters — Drainage  and  Liability  Therefor. — If  a  person,  by  drilling  a 
well  and  pumping,  increases  the  aggregate  quantity  of  water  discharged* 
concentrates  it  at  an  artificial  point  of  flow,  and  changes  its  character 
from  fresh  to  salt,  whereby  it  becomes  more  injurious  to  the  lower  owner 
npon  whose  land  it  is  discharged,  he  is  liable  for  the  injnry  if  it  could 
have  been  avoided  by  reasonable  care  and  expenditure. 

Waters — Drainage  and  Liability  Therefor. — A  landowner  who  concen. 
trates  the  water  on  his  land,  and  by  artificial  means  increases  its  volume 
and  discharges  it  npon  the  land  of  a  lower  owner,  is  liable  for  the  injury 
inflicted,  unless  it  cannot  be  avoided  by  reasonable  care  and  expendi* 
tare.  If  the  expense  of  preventing  damage  practically  counterbalances 
the  expected  profit  then  it  is  clearly  anreasonable  and  beyond  what  the 
apper  owner  could  be  justly  called  npon  to  assume.  If  the  expense, 
however  large  in  amount,  is  small  in  proportion  to  the  gain,  he  mast 
pay  it  to  prevent  the  damage,  or  make  compensation  for  the  injury 
done.  Between  these  extremes  the  cases  must  stand  npon  their  owa 
facts  under  the  general  rule  that  if  the  expense  required  would  so  de- 
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tract  from  the  purpose  and  beuefit  of  the  contemplated  act  aa  to  b« 
a  substantial  deprivation  of  the  right  to  use  one's  own  property,  then 
the  upper  owner  is  not  liable  for  the  injury  inflicted,  and  if  the  drain* 
age  can  be  prevented  short  of  this,  it  is  an  injury  for  which  damages 
may  be  recovered. 

Trespass  to  recover  damages  for  the  wrongful  turning  of 
salt  water  from  an  oil-well  on  to  an  adjoining  farm.  Judg- 
ment for  defendant,  and  plaintiff  appealed. 

W.  H.  Luak,  for  the  appellant. 

W.  D.  Brandon^  for  the  appellee. 

»T»  Mitchell,  J.  The  right  of  the  upper  landowner  to  dis- 
charge water  on  the  lower  lands  of  his  neighbor  is,  in  general,  a 
right  of  flowage  only  in  the  natural  ways  and  natural  quan- 
tities. If  he  alters  the  natural  conditions  so  as  to  change  the 
course  of  the  water,  or  concentrate  it  at  a  particular  point,  or 
by  artificial  means  to  increase  its  volume,  he  becomes  liable 
for  any  injury  car^ced  thereby;  Addison  on  Torts,  ed.  1891, 
sec.  283. 

In  the  present  case  the  defendants,  by  drilling  a  well  and 
pumping,  increased  the  aggregate  quantity  of  water  dis- 
charged, concentrated  it  at  an  artificial  point  of  flow,  and 
changed  its  character  from  fresh  to  salt,  whereby  it  became 
more  injurious  to  plaintifTs  land.  Prima  facie,  therefore, 
they  were  liable  in  this  action,  and  the  burden  of  proof  was 
on  them  to  show  some  reason  why  tiie  general  rule  should 
not  apply.  This  they  endeavored  to  do  by  the  claim  that  the 
water  was  discharged  in  the  lawful  and  proper  use  of  their 
own  land.  The  exception  is  well  established,  and  is  thus  ex- 
pressed in  the  strongest  authority  in  its  favor  {Pennsylvania 
Coal  Co.  V.  Sanderson,  113  Pa.  St.  126,  57  Am.  Rep.  445): 
"Every  man  has  the  right  to  the  natural  use  and  enjoyment 
of  his  own  property;  and  if,  while  lawfully  in  such  use  and 
enjoyment,  without  negligence,  an  unavoidable  loss  occurs  to 
his  neighbor  it  is  damnum  absque  injuria."  But  this,  as  was 
shown  in  Collins  v.  Chartiers  Valley  Gas  Co.^  131  Pa.  St.  143 
17  Am.  St.  Rep.  791,  does  not  go  beyond  proper  use  and  un- 
avoidable damage.  It  was  accordingly  said  in  the  latter  case 
that  "the  use  which  inflicts  the  damage  must  be  natural, 
proper,  and  free  from  negligence,  and  the  damage  unavoid- 
able  Hence  the  practical  inquiry  is:  1.  Whether  the 

damage  was  necessary  and  unavoidable;  2.  If  not,  was  it 
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BuflBciently  obvious  to  have  been  foreseen,  and  also  prevent- 
able by  reasonable  care  and  expenditure? 

This  brings  us  to  the  consideration  of  what  is  meant  by 
reasonable  care  and  expenditure.  In  the  Chartiers  case  it 
was  said  in  the  charge  that  the  jury  might  have  found  that 
if  the  defendants  hud  exercised  any  reasonable  judgment,  or 
investigated  or  paid  attention  to  it,  they  would  have  known 
that  the  injury  to  the  plaintiff  would  follow,  and  with  the 
outlay  of  a  ***  small  amount  of  money  might  have  pre- 
vented it.  These  remarks  appear  to  apply  equally  to  the 
present  case.  On  the  facts  shown  it  could  hardly  be  con- 
tended that  the  injury  was  unavoidable.  The  very  simple 
device  resorted  to  by  the  plaintiff  obviated  it,  and  there  was 
evidence  from  which  the  jury  not  only  might,  but  should,  have 
found  that  the  defendants  should  have  foreseen  the  result  of 
their  operations  and  provided  against  it.  In  regard  to  what 
is  a  reasonable  expense  in  this  connection,  neither  in  the 
Chartiers  nor  any  of  the  other  cases  has  it  been  necessary  to 
define  it  strictly,  but  it  is  clear  from  all  of  them  that  the  word 
•'reasonable"  is  not  to  be  taken  in  a  narrow  sense.  It  is  not  to 
be  lost  sight  of  that  the  defendant's  right  to  injure  another's 
land  at  all,  to  any  extent,  is  an  exception,  and  the  burden  is 
always  upon  him  to  bring  himself  within  it.  And  his  excep- 
tion is  founded  on  necessity  and  because  otherwise  he  would 
himself  be  deprived  of  the  beneficial  use  and  enjoyment 
of  his  own  land.  Unless  that  would  be  the  substantial  re- 
sult of  forbidding  his  action  he  is  not  within  the  immunity 
of  any  of  the  cases.  And  the  expense  which  will  absolve 
him  from  the  duty  of  preventing  the  injury  must  come  sub- 
stantially up  to  the  same  standard.  If  the  expense  of  pre- 
venting the  damage  from  his  act  is  such  as  practically  to 
counterbalance  the  expected  profit  or  benefit,  then  it  is  clearly 
unreasonable,  and  beyond  what  he  could  justly  be  called 
upon  to  assume.  If,  on  the  other  hand,  however  large  in 
actual  amount,  it  is  small  in  proportion  to  the  gain  to  him- 
self, it  is  reasonable  in  regard  to  his  neighbor's  rights,  and  he 
should  pay  it  to  prevent  the  damage,  or  should  make  compen- 
sation for  the  injury  done.  Between  these  two  extremes  lies  a 
debatable  region  where  the  cases  must  stand  upon  their  own 
facts,  under  the  only  general  rule  that  can  be  laid  down  in 
advance,  that  the  expense  required  would  so  detract  from  the 
purpose  and  benefit  of  the  contemplated  act,  as  to  be  a  sub- 
stantial deprivation  of  the  right  to  the  use  of  one's  own  prop- 
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erty.     If  damage  could  have  been  prevented  short  of  this  it 
is  injuria  which  will  sustain  an  action. 

In  regard  to  the  somewhat  analogous  right  of  eminent  do- 
main over  a  public  franchise  previously  existing — a  right 
resting  on  the  same  basis  of  necessity — it  was  said  in  Pitts- 
burgh Junction  R.  R.  Co's  Appeal,  122  Pa.  St.  511,  531,  9  Am. 
St.  Rep.  128:  "  The  location  claimed  for  defendant  is  a  matter 
of  economy,  not  of  necessity.  *''*  It  can  construct  its  road 
and  reach  its  terminus  by  another  route.  It  is  true  it  would 
be  expensive,  but  it  is  a  mere  question  of  money  and  engineer- 
ing skill.  It  is  not  entitled  to  run  through  plaintiff's  yard, 
and  cripple  its  facilities  for  handling  its  business  merely  to 
save  money";  and,  further  quoting  from  Pennsylvania  R.  i?. 
Co^s  Appeal,  93  Pa.  St.  150,  there  "  must  be  a  necessity  that 
arises  from  the  very  nature  of  things,  over  which  the  corpora- 
tion has  no  control;  it  must  not  be  a  necessity  created  by  the 
company  itself  for  its  own  convenience,  or  for  the  sake  of 
economy."  While  it  is  not  meant  to  be  said  that  this  stan- 
dard should  be  enforced  without  qualification  against  private 
rights  to  the  natural  use  of  property,  it  nevertheless  illustrates: 
the  basis  of  necessity  on  which  the  exercise  of  such  rights  to 
the  damage  of  another  without  compensating  him  must  rest. 
Each  party  has  clear  rights  to  the  use  and  enjoyment  of 
property,  and  each  must  concede  some  thing  for  the  preserva^ 
tion  of  the  other.  Where  conflict  is  irreconcilable  the  right 
to  use  one's  own  must  prevail;  but  it  can  only  do  so  without 
compensation  where  the  resulting  damage  is  not  avoidable  at 
all,  or  only  at  such  expense  as  would  be  practically  prohib-^ 
itory. 

In  the  charge  and  answers  to  several  of  the  points  the 
learned  judge  used  the  expressions  "at  slight  expense,"  "at 
small  expense,"  etc.,  in  reference  to  the  duty  of  defendants- 
to  prevent  the  salt  water  from  flowing  on  plaintiflTs  land. 
This  was  not  giving  the  jury  a  proper  standard. 

Judgment  reversed  and  venire  de  novo  awarded. 


Surface  Waters — Discharge  of  on  Lower  Owner.— The  owner  of  thai 
higher  of  two  adjoining  tenements  has  an  easement  to  have  all  waters  fall- 
ing or  accumulating  on  his  land  discharged  over  the  lower  tenement,  to  the 
same  extent  as  they  would  be  discharged  in  a  state  of  nature:  Oray  v.  Mc- 
Williama,  98  Cal.  157;  35  Am.  St.  Rep.  163,  and  note;  note  to  Shai-pe  v. 
Scheihle,  42  Am.  St.  Rep.  839,  where  the  cases  are  collected;  but  a  landowner 
or  municipal  corporation  may  not  lawfully  collect  surface  water  into  aa 
artificial  channel  and  pour  it  on  another's  land:  Patoka  Towntluf  t.  Jlopkiti*^ 
131  lad.  142;  31  Am.  St.  Rep.  417.  and  note. 
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MooRB  V.  Copley. 

(165  Pennstltania  State,  294.] 

SviDnTCB.— Book  Account  Aqainst  Married  Woman  is  not  proof  prima 
/acie  of  services  rendered  and  of  an  express  uiulerfcakingof  such  married 
woman  to  subject  ber  separate  estate  to  liability  for  their  payment. 

SIdsbamd  AND  WiFg. — LiABiLiTV  or  HusBAND  FOR  Nbcessaribs. — A  has* 
band  living  with  his  wife  is  liable  for  necessaries  furnished  to  his  wifs 
and  children  with  or  without  his  knowledge,  and,  if  furnished  and 
charged  to  the  wife  alone,  she  is  not  liable  therefor  out  of  her  separate 
•state,  unless  she  expressly  undertakes  to  become  so.  Her  uudertak* 
ing  is  never  presumed,  but  must  be  shown  affirmatively. 

SUSBAND  AND  WiFB— LlABILITT  OF  WiFB   FOB  SERVICES  OF  PHYSICIAN. — A 

wife  living  with  her  husband  is  presumed,  in  sending  for  a  physician, 
to  act  as  his  agent,  and  as  pledging  his  credit  only.  The  fact  that  the 
physician  charges  her  individually  upon  his  books  for  the  services  ren- 
dered her  and  her  children  does  not  make  her  separate  estate  liable 
therefor  in  the  absence  of  an  express  promise  by  her  to  pay. 

Action  on  book  account  for  medical  services  rendered  to  a 
vnarried  woman.  Judgment  for  plaintiff.  Defendant  ap- 
pealed. 

T.  Robinson,  for  the  appellants. 

.J.  M.  Galbreath  and  J.  B.  McJunkin,  for  the  appellee. 

"**•  Williams,  J.    This  appeal  brings  before  us  an  extra- 
ordinary record.     The  action  was  brought  against  a  married 
'woman  in  order  to  charge  her  separate  estate  with  the  amount 
-of  an  account  for  medical  services  rendered  to  herself  and 
her  children  while  living  with  her  husband.     Upon  the  trial 
In  the  court  below,  arid  at  the  suggestion  of  the  learned  trial 
judge,  a  verdict  was  taken  by  consent  in  favor  of  the  plain- 
-tiflf  for  the  amount  of  the  account  "subject  to  the  opinion  of 
4he  court  on  legal  points  reserved."     This  appears  upon  the 
■ninutes  of  the  trial,  and  regularly  the  points  reserved  should 
sthen  have  been  put  upon  the  record  either  by  a  special  ver- 
<dict  or  by  a  distinct  reservation  stating  the  question  of  law 
aield  under  advisement.     The  points  reserved  are  not  stated 
Tin  any  manner  on  the  record,  and   for  this  reason,  if  for  no 
•other,    the  judgment    should    be   reversed.     But   we   have 
, groped   through  the  defendant's  points  and  the  opinion  of 
the  court  to  satisfy  ourselves  upon  what  question  the  judg- 
ment *•'  of  the  court  appeared  to  rest,  in  order,  if  possible, 
to  save  a  retrial  of  this  small  case.     We  conclude  that  tie 
fourth  and  fifth  points  of  the  defendant  raised  the  only  legal 
question  in  the  case,  and  that  the  reservation  was  tlierefure 
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intended  to  be  of  the  question  whether  a  book  account 
against  a  married  woman  afforded  proof,  prima  facie,  both  of 
the  services  rendered  and  of  the  express  undertaking  of  such 
married  woman  to  subject  her  separate  estate  to  liability  for 
their  payment.  The  learned  judge  ruled  this  question  in 
favor  of  the  plaintiff,  and  accordingly  entered  judgment  in 
his  favor.  In  speaking  of  this  question  he  said  that  a  book 
account  against  a  married  woman  "  would  have  the  same 
weight,  force,  and  effect  toward  proving  a  contract  or  prom- 
ise on  her  part  to  pay  the  debt  as  an  ordinary  book  account 
would  have  against  any  individual."  This  statement  over- 
looks the  disability  of  the  married  woman,  and  the  primary 
liability  of  the  husband  for  the  support  of  his  family. 

While  the  power  of  the  husband  over  the  separate  estate 
of  his  wife  has  been  taken  away,  his  liability  for  her  support 
and  that  of  his  children  remains.  He  is,  at  least  for  the 
purpose  of  providing  necessaries,  the  head  of  his  household, 
and  he  is  liable  for  such  necessaries  furnished  to  his  wife 
and  children  whether  with  or  without  his  knowledge.  His 
wife  is  not  liable  unless  she  expressly  undertakes  to  become 
so.  Her  undertaking  is  never  presumed,  but  must  be  shown 
affirmatively.  The  act  of  delivery  of  the  goods  to  her,  or 
the  fact  that  the  creditor  has  chosen  to  charge  them  to  her, 
is  not  enough.  This  might  tend  to  show  the  desire  of  the 
creditor  to  reach  her  estate,  but  it  does  not  tend  to  show  her 
agreement  that  he  shall  do  so.  If,  as  we  assume,  this  was 
the  question  reserved,  the  judgment  sliould  have  been  entered 
in  favor  of  the  defendant  non  obstante  veredicto.  It  was  the 
duty  of  the  plaintiff  to  show,  in  addition  to  the  entries  upon 
his  books  debiting  the  married  woman  with  his  medical 
services  rendeied  to  her  and  her  children,  her  promise  to 
pay.  In  the  absence  of  such  proof  the  legal  presumption  is 
that  in  sending  for  a  physician  she  was  acting  as  the  agent 
of  her  husband,  and  pledging  only  his  credit. 

The  judgment  appealed  from  is  now  reversed,  because:  1. 
No  reserved  question  is  stated  in  any  maimer  on  the  record; 
and  2.  Because  upon  the  only  legal  question  raised  by  the 
defendants'  points  the  ruling  of  the  court  below  was  erro- 
neous.   

EviDENCK. — Books  or  Account:  See  the  note  to  SeeurUy  Co.  t.  Orayheal, 
39  Am.  St,  Rep.  316,  aad  the  extended  note  to  Union  Bank  v.  Knajpp,  16 
Am.  Dec.  191. 
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Husband  akd  Wife— Liability  o?  Husband  for  Nkcxssarim  Pdb- 
XiaHRD  WiFK. — A  married  woman  is  not  liable  for  necessaries  furnished 
her  either  upon  an  express  or  implied  promise,  and  no  action  lies  against 
her  administrator  therefor,  though  he  have  assets:  Shaw  v.  Thompsoti,  16 
rick.  198;  26  Am.  Dec.  655,  and  note.  A  wife  is  authorized  to  pled>;e  the 
husbaud's  credit  for  necessaries  which  he  has  refused  or  neglected  to  fur- 
nish: Bergh  v.  Warner,  47  Minn.  250;  28  Am.  St.  Rep.  362,  and  note; 
Morrison  v.  Holt,  42  N.  H.  478;  80  Am.  Dec.  120,  and  note.  A  husband  is 
Dot  liable  for  necessaries  furnished  a  wife  on  her  credit,  and  not  on  that  of 
the  husband,  even  if  she  is  living  with  him,  and  wiiether  they  were  sup- 
plied  on  her  credit  or  that  of  the  husband  is  a  question  for  the  jury:  Mitchell 
T.  Treanor,  11  Qa.  324;  56  Am.  Deo.  421,  and  note. 


Webb's    Estate. 

(165  Pbknbtxtania  Stati,  330.] 
exsoutors  and  administrators — foneral  expenses — tombstonb. — th* 
expense  of  a  suitable  tombstone  over  the   grave  of  a    decedent  is  a 
legitimate  item  of  credit  in  the  accounts  of  an  executor,  even  when  no 
provision  on  the  subject  is  made  in  the  will  of  the  testator. 

EXBCDTORS    AND    ADMINISTRATORS — LlABLE   OnLT   FOR   NEaLIQBNCK. — £x- 

ecutors,  administrators,  or  trustees  acting  with  good  faith,  and  without 
any  willful  default  or  fraud,  are  not  responsible  for  any  loss  that  may 
arise  to  the  estate  which  they  represent.  They  are  not  liable  beyond 
what  they  actnally  receive  unless  guilty  of  gross  negligence. 
Executors  and  Administrators  —  LiABiuTr  for  Loss  to  Estatk. — If 
an  attorney  employed  by  a  testator  to  procure  a  judgment  is  afterward 
employed  by  the  executor  to  collect  it,  and,  after  he  collects  it,  fails  to 
account  for  it  because  of  his  insolvency  the  executor  is  not  liable  to 
the  estate  for  the  loss,  unless  guilty  of  gross  negligence  in  failing 
to  attempt  to  collect  the  amount  of  the  judgment  from  such  attorney. 

J.  M.  and  W.  C.  Thompson,  for  the  appellant. 

H.  H.  Goucher  and  O.  W.  Fleeger,  for  the  appellee. 

••*  Green,  J.  It  is  rather  surprising  that  after  two  ex- 
press decisions  of  this  court  to  the  contrary  the  auditor  and 
court  below  should  have  refused  a  credit  of  one  hundred  and 
twenty  dollars  paid  by  the  accountants  for  the  erection  of  a 
tombstone  over  the  grave  of  the  testator.  Both  McGlinsey^a 
Appeal,  14  Serg.  &  R.  64,  and  Porter's  Estate,  77  Pa.  St.  43, 
decide  explicitly  that  an  allowance  for  such  an  expenditure 
is  entirely  proper,  and  credit  for  it  should  be  given  against 
the  estate  of  the  decedent.  In  the  former  of  these  cases  the 
expense  was  incurred  by  an  administrator  la  the  latter  by 
executors,  and  in  both  the  credit  was  allowed  without  the 
slightest  hesitation.     In  Porter's  Estate,  77  Pa.  St.  43,  Mr. 


Jan.  1895.]  Webb's  Estate.  667 

Justice  Sharswood,  delivering  the  opinion,  said:  "This  court 
has  recognized  the  expense  of  a  suitable  tombstone  over  the 
grave  of  a  decedent  to  be  a  legitimate  item  of  credit  in 
the  accounts  of  an  executor,  even  when  no  provision  on  tho 
subject  was  made  in  the  will  of  the  testator." 

In  the  present  case  the  credit  claimed  for  this  purpose  was 
only  one  hundred  and  twenty  dollars,  which  was  entirely 
reasonable  and  proper  in  any  point  of  view.  Wynkonp  v. 
Wynkoop,  42  Pa.  St.  293,  82  Am.  Dec.  506,  contains  nothing 
in  conflict  with  the  case  above  cited.  This  question  did  not 
arise  there,  and  in  any  event  the  act  of  burial  includes  all 
the  usual  incidents  of  decent  burial,  of  which  one,  at  least, 
is  the  erection  of  a  suitable  tombstone. 

As  to  the  surcharge  of  the  amount  of  the  Curry  judgment 
••*  we  are  of  opinion  it  should  not  have  been  made.  The 
loan  was  made  by  the  decedent,  who  took  a  judgment  note 
for  it,  payable  five  years  after  date,  and  it  did  not  mature 
until  January  11,  1894.  The  decedent  employed  Mr.  Graham, 
a  member  of  the  bar,  to  enter  the  judgment,  and  Mr.  Graham 
did  so,  and  entered  his  appearance  for  the  decedent  as  plain- 
tiff in  the  judgment.  The  record  remained  in  this  condition 
until  the  death  of  the  decedent,  which  occurred  in  1890.  The 
executors  employed  Mr.  Graham  as  their  counsel  in  the  set- 
tlen)ent  of  the  estate.  During  the  life  of  John  Webb  the 
interest  was  paid  to  him  as  it  fell  due,  and  after  his  death 
several  interest  payments  were  made  to  the  executors.  In 
January,  1892,  the  last  of  these  payments  of  interest  was 
made  to  the  executors,  and  Mr.  William  M.  Webb,  one  of  the 
executors,  then  told  Mr.  Curry,  the  judgment  debtor,  that 
they  would  need  some  money  to  pay  legacies,  and  supposed 
they  would  have  to  sell  the  judgment.  Mr.  Curry  then  told 
Mr.  Webb  that  he  would  like  to  have  the  opportunity  of  pay- 
ing the  judgment,  and  said  he  thought  he  could  pay  it.  Mr. 
Webb  then  told  Mr.  Curry  that  Mr.  Graham  was  their  attor- 
ney, and  he  should  see  him  about  it,  and  arrange  the  pay- 
ment as  soon  as  was  convenient.  Afterward,  about  January 
26,  1892,  Mr.  Curry  paid  the  money  to  Mr.  Graham,  who 
thereupon  satisfied  the  judgment  of  record. 

The  executors  filed  their  first  account  on  February  18,  1892, 
and  did  not  charge  themselves  with  the  money  paid  by  Curry 
to  Graham.  They  filed  another  account  on  August  6,  1893, 
and  it  was  on  the  audit  upon  this  account  that  the  auditor 
was  asked  to  surcharge  the  executors  with  this  money.     At 
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the  meeting  before  the  auditor  on  October  12,  1893,  both  of 
the  executors  testified  that  they  had  no  knowledge  of  the  pay- 
ment of  the  money  due  on  the  Curry  judgment,  either  when 
it  was  paid  or  afterward,  until  they  heard  of  it  on  that  audit. 
That  Graham  had  never  told  them  of  it,  but  had  said  he 
could  have  the  money  when  the  account  was  confirmed. 
They  also  testified  that  Graham  was  their  counsel  through- 
out the  settlement  of  the  estate. 

It  cannot  be  doubted  that  the  payment  to  Graham  was  a 
good  payment,  and  that  the  accountants  could  not  be  charged 
with  supine  negligence  for  permitting  the  payment  to  be  made 
or  for  not  collecting  it  from  him  if  he  was  insolvent,  and  on 
that  account  they  were  unable  to  collect  it. 

'*•  The  leading  case  in  Pennsylvania  on  this  subject  is 
Calhouri'a  Estate,  6  Watts,  185.  There  the  testator  had  recov- 
ered a  judgment  against  solvent  debtors,  and  held  it  at  the 
time  of  his  death.  The  executors  issued  a  $cire  facias  to 
revive,  employing  the  same  counsel  who  had  been  employed 
by  the  testator.  Judgment  on  the  scire  facias  was  obtained, 
execution  issued,  and  certain  lands  were  levied  upon  and 
condemned  as  the  property  of  the  defendants  in  the  judg- 
ment. Nothing  further  was  done  for  several  years,  when 
another  scire  facias  was  issued,  and  to  that  the  surviving 
defendant  pleaded  payment  with  leave,  and  then  that  pro- 
ceeding rested.  Subsequently  other  proceedings  were  had, 
which  so  resulted  that,  if  the  money  was  collected  by  the 
counsel  of  the  executors,  it  was  embezzled  by  him,  and,  if  not, 
it  was  lost  through  his  neglect  in  conducting  the  proceedings- 
Testimony  was  given  to  show  that  the  attorney  had  collected 
the  money  and  used  it  himself.  On  the  settlement  of  the 
executors'  account  an  attempt  was  made  to  surcharge  them 
with  the  money  lost.  The  orphans'  court  surcharged  them, 
but  this  court  reversed  the  decree,  and  held  that  tlie  executors 
were  not  liable.  Mr.  Justice  Rogers,  delivering  the  opinion, 
said:  "Thus  executors,  administrators,  or  trustees  acting 
with  good  faith,  and  without  any  willful  default  or  fraud,  will 
not  be  responsible  for  any  loss  that  may  arise.  All  that  a 
court  of  equity  requires  from  trustees  is  common  skill,  com- 
mon prudence,  and  common  caution.  Executors,  adminis- 
trators, or  guardians  are  not  liable  beyond  wh^tthey  actually 
receive,  unless  in  case  of  gross  negligence;  for  when  they  act 
as  others  do  with  their  own  goods  and  with  good  faith,  and 
are  not  guilty  of  gross  negligence,  they  are  not  liable:  Konig- 
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maeher  v.  Kimmel,  1  Pen.  &  W.  213;  21  Am.  Dec.  374;  Thomp- 
$on  V.  Brown,  4  Johns.  Ch.  619.  A  court  of  equity,  as  is  said 
in    Thompson   v.  Brown,  4  Johns.  Ch,  619,  always   treated 

trustees,  acting  in  good  faith,  with  great  tenderness 

In  Rouih  V.  Howell,  3  Ves.  567,  the  same  point  was  ruled. 
Executors  were  discharged  from  liability  for  a  loss  arising 
from  the  insolvency  of  a  banker  whom  the  testator  had 
trusted,  and  with  whom  they  suffered  stock,  deposited  by 
the  testator,  to  remain.  This  principle  has  an  exceedingly 
strong  bearing  on  the  case  in  hand."  Speaking  of  the  action 
of  the  executors,  it  was  further  said:  "They  reposed  confi- 
dence where  the  testator  had  reposed  it;  for  it  •*''  must  not 
be  forgotten  that  Mr.  Wright  was  the  counsel  selected  by 
the  testator  himself.  ....  Nor  can  it  affect  the  liability  of 
the  executors  whether  Mr.  Wright  received  the  money  or  not, 
nor  in  what  capacity  he  received  it,  as  they  had  a  right  to 
repose  confidence  in  his  skill.  The  money  was  lost  by  his 
misconduct,  and  the  cases  cited  show  that  trustees  who  act 
with  good  faith  are  not  liable  for  such  mismanagement  of 
their  agents  as  they  can  neither  foresee  nor  control." 

All  of  the  foregoing  has  been  many  times  affirmed  by  thi» 
court,  and  it  is  the  undoubted  law  of  the  commonwealth 
to-day. 

In  Moore's  Appeal,  10  Pa.  St.  438,  we  said:  "The  general 
rule  unquestionably  is  that  a  trustee  is  not  liable  for  more 
than  he  receives  of  the  profits  of  the  estate,  for  he  is  consid- 
ered in  the  character  of  a  stakeholder  or  bailiff.  If  you  wish 
to  surcharge  him  beyond  the  actual  profits  you  must  prove 
satisfactorily  supine  negligence  or  willful  default." 

In  Charubersburg  Saving  Fund  Assn^s  Appeal,  76  Pa.  St. 
203,  we  said:  "It  is  well  settled  that  a  trustee  shall  not  be 
surcharged  for  a  loss  which  has  occurred,  in  case  he  has  exer- 
cised common  skill,  common  prudence,  and  common  caution; 
but  for  supine  negligence,  or  for  willful  default,  he  shall  be 
held  responsible,"  citing  several  cases. 

In  Landmesser't  Appeal,  126  Pa.  St.  115,  12  Am.  St.  Rep» 
854,  a  guardian  placed  a  claim  in  the  hands  of  an  attorney, 
at  the  time  of  good  standing,  for  collection.  The  attorney 
having  collected  the  money  and  embezzled  it,  gave  the  guard- 
ian his  judgment  note  for  the  amount,  which  proved  worth- 
less, by  reason  of  the  maker's  insolvency.  In  such  case  the 
fact  that  the  guardian  declined  to  incur  costs  in  a  fruit- 
less effort  to  enforce  payment  of  the  note  by  ordinary  pro- 
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cess,  or  to  apply  to  the  court  for  a  rule  on  the  attorney,  or  to 
institute  a  criminal  prosecution  against  him,  was  not  such 
negligence  as  would  warrant  a  surcharge  of  the  amount  of 
the  note. 

Without  further  reference  to  the  adjudicated  cases,  and 
recurring  to  the  facts  of  this  case,  we  do  not  perceive  thus 
far  suflficient  evidence  of  supine  negligence  on  the  part  of 
these  executors  to  justify  a  surcharge  of  tlie  amount  in  the 
hands  of  their  attorney.  They  were  guilty  of  no  negligence 
in  allowing  him  to  receive  it.  He  was  trusted  by  their  tes- 
tator, and  their  trusting  him  was  no  proof  of  negligence. 
They  were  guilty  of  "®  no  willful  default  and  of  no  fraud. 
Tliey  did  not  know  the  money  had  been  collected  by  him  at 
the  time,  even  when  their  last  account  was  filed,  and  at  the  time 
of  the  audit  they  had  no  sufficient  opportunity  to  enforce  col- 
lection from  him  by  adverse  proceedings.  They  testify  that  he 
assured  them  the  money  would  be  forthcoming  when  the  ac- 
count was  confirmed.  While  that  is  no  excuse  for  his  not  pay- 
ing over  the  money,  it  is  a  reasonable  excuse  for  their  not 
having  it  at  the  moment  they  discovered  he  had  received  it, 
and  even  at  the  close  of  the  audit.  It  is  true  the  orphans'  court 
referred  the  matter  back  to  the  auditor  to  hear  further  testi- 
mony, and  such  testimony  was  taken  in  May,  1894.  The  ac- 
countants were  then  examined  in  relation  to  this  matter,  and 
they  gave  full  testimony  upon  the  whole  subject.  But  for  some 
unaccountable  reason  they  were  not  asked  by  counsel  on  eitlier 
side  what  was  the  reason  they  had  not  collected  the  money 
from  Graiiam,  nor  whether  tiiey  had  or  had  not  taken  any 
steps  to  collect  it,  nor  whetiier  Graham  was  insolvent.  This 
was  dereliction  on  the  part  of  counsel  on  both  sides,  for 
which  we  do  not  feel  disposed  to  surcharge  them  at  this  time. 
As  the  asset  is  one  that  has  not  yet  been  administered,  it  is 
still  the  subject  of  a  future  accounting  to  which  the  execu- 
tors may  yet  be  summoned  by  citation,  when  the  whole  sub- 
ject can,  and  certainly  ought  to  be,  tlioroughly  investigated, 
especially  the  question  of  Graham's  solvency.  We  only  de- 
cide now  that  on  the  present  state  of  the  record  we  do  not 
think  the  executors  should  be  surcharged  with  this  debt. 
'Should  they  fail  to  show  hereafter  that  they  could  not  have 
collected  the  money  after  they  were  informed  of  its  payment 
to  Graham,  a  very  grave  question  as  to  their  liability  to  be 
surcharged  will  arise.  If  any  false  sentiment  about  expos- 
ing the  insolvency  or  dishonesty  of  their  own  attorney  should 


Jan.  1895.]  McCobmick'b  Appeal,  671 

deter  them  from  a  thorough  exhibition  of  the  matter,  they 
must  take  without  complaining  whatever  consequences  may 
result 

The  decree  of  the  court  below  is  reversed,  and  the  record  is 
remitted,  with  instructions  to  restate  the  account  in  accord- 
ance with  this  opinion,  the  costs  of  this  appeal  to  be  paid  by 
the  appellee.  

ExKCUTORS   AND   ADMINISTRATORS — CaRB  AND  DlLIOKNCB    ReQUIRKD  Of 

IN  Management  of  Estate. — Executors  and  administrators  are  only  re- 
quired  to  exercise  ordinary  care  and  diligence  in  managing  the  estate  they 
represent:  Moorev.  Eure,  101  N.  C.  11;  9  Am.  St.  Rep.  17,  and  note.  This 
subject  is  fully  treated  in  the  extended  note  to  Tarver  y.  Torrance,  12  Am. 
St.  Rep.  311-316. 

Executors  and  Administrators— Funeral  Expenses— Tombstone  as 
Part  of. — A  gravestone,  if  simple  and  inexpensive,  may  properly  be  re- 
garded as  part  of  the  funeral  expenses  if  the  estate  is  solvent:  MouUon  v. 
Smith,  16  R.  I.  126;  27  Am.  St.  Rep.  728.  To  the  same  effect,  Vaii  Emon  r. 
Superior  Court,  76  Cal.  589;  9  Am.  St.  Rep.  25S,  and  Bendall  v.  Bendall,  2-4 
Ala.  295;  60  Am.  Dec.  469.  No  action  lies  against  an  administrator  for  the 
cost  of  a  monument  to  the  intestate,  erected  at  thb  request  of  the  \f  idow  and 
against  the  wish  of  the  administrator,  although  the  statute  authorizes  the 
probate  court  on  the  settlement  of  an  estate  to  allow  a  reasonable  sum  for  a 
monument:  Stoeeneyv.  Muldoon,  139  Mass.  304;  52  Am.  Rep.  70S. 
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[165  Pennsylvania  State,  386.] 

Municipal  Corporations— Ratification  op  Unauthorized  Acts  of 
Agents. — The  council  of  a  municipality  may  adopt  an  unauthorized 
act  done  for  the  benefit  of  the  city  by  one  of  its  ofhcers  and  assume  a 
debt  so  contracted.  The  question  of  adoption  is  one  exclusively  for 
the  city,  and  with  which  the  citizen  has  nothing  to  do. 

Municipal  Corporation  may  Ratify  Unauthorized  Acts  and  contracts 
of  its  agents  or  officers  which  are  within  the  scope  of  the  corporate 
powers. 

Municipal  Corporations — Unauthorized  Change  of  Grade — Ratifica- 
tion.—  Although  the  change  in  the  grade  of  a  street  is  made  by  mu- 
nicipal officers  without  authority  of  ordinance,  the  city  council  may 
subsequently  adopt  and  ratify  such  unauthorized  act. 

Appeal  from  a  final  decree  confirming  the  report  of  view- 
ers, assessing  damages,  costs,  expenses,  and  benefits  arising 
from  grading  and  paving  Shiloh  street  in  the  city  of  Pitts- 
burg. 

C.  L.  Powers,  for  the  appellants. 

W.  C.  Moreland  and  T.  D,  Carnahan,  for  the  appellee. 
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•*•  Green,  J.  The  viewers  in  their  report  found  epecifi- 
cally  that  the  change  of  grade  from  the  grade  established  by 
the  ordinance  of  March  16,  1888,  was  necessary  to  make  a 
connection  with  Grandview  avenue,  and  that  the  grading  of 
Shiloh  street  had  been  partly  '••  done  under  the  ordinance 
of  1884,  and  before  the  grade  of  Grandview  avenue  was  es- 
tablished. They  also  found  that  the  change  involved  an 
additional  cost  of  about  one  thousand  dollars;  but  that 
the  benefit  of  the  change  was  fully  equal  to  the  additional 
cost  and  damage,  and  that  the  properties  along  the  line 
of  the  street  were  benefited  to  the  extent  of  any  and  all 
damage  which  may  have  been  caused  by  the  change.  They 
also  found  that  the  total  amount  of  damages,  costs,  and  ex- 
penses of  the  improvement  was  thirteen  thousand  one  hun- 
dred and  twenty-six  dollars  and  sixty-one  cents,  and  that 
said  total  amount  is  not  in  excess  of  the  worth  and  value  of 
the  improvement.  They  then  ascertained  and  reported  the 
damages  sustained  by  the  owners  and  the  benefits  conferred 
by  the  improvement,  and  fixed  and  reported  the  amounts  to 
be  paid  by  the  owners  who  were  benefited. 

The  only  real  question  now  in  dispute  under  the  exceptions 
ia  the  power  of  councils  to  make  the  change  of  grade  without 
a  special  ordinance  to  that  effect.  The  exceptants  claim  that 
this  change  could  not  be  made  without  a  special  ordinance 
to  that  effect.  The  power  of  the  councils  to  change  the 
grade  by  means  of  a  special  ordinance  is  not  controverted. 
But  it  is  very  familiar  doctrine  that  councils  may  by  subse- 
quent ratification  validate  and  adopt  an  unauthorized  act  of 
their  agents,  officers,  and  employees. 

Thus,  in  McKnight  v.  City  of  Pittsburgh,  91  Pa.  St.  273, 
which  was  a  scire  facias  upon  a  municipal  lien  against  a  lot- 
owner  to  enforce  payment  for  work  done  in  the  grading  of  a 
street,  and  the  defendant  contended,  as  here,  that  the  grade 
originally  established  had  been  changed  by  the  city  engineer 
without  the  authority  of  any  ordinance,  wi;  held  the  defendant 
liable  to  pay  because  the  work  of  the  engineer  in  changing 
the  grade  was  subsequently  adopted  by  the  city.  Gordon,  J., 
delivering  the  opinion,  said:  "The  difficulty,  however,  is  found 
in  the  fact  that  between  the  time  of  the  making  of  the  ordi- 
nance and  the  letting  of  the  contract  a  grade  for  Ridge 
street  was  adopted  by  the  proper  authorities.  Such  being 
the  case,  the  engineer  exceeded  his  authority  when  he  disre- 
garded that  grade  and  adopted  a  new  one,  and  the  city,  at- 
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any  time  before  the  adoption  by  it  of  the  work  done  by  the 
contractor,  might  have  repudiated  the  act  of  its  engineer  and 
avoided  the  contract.  But  it  could  not  do  this  after  sucb 
adoption;  for,  as  in  the  case  of  a  private  person,  it  having  th» 
power  to  contract,  the  power  to  adopt  a  contract  made  for  it»- 
••*  benefit  is  necessarily  involved  in  the  original  power.  It 
is  indeed  but  a  question  of  power  that  we  have  to  consider;, 
that  being  determined,  all  is  determined.  Hence,  we  repeat^ 
the  city  having  the  undisputed  power  to  establish  grades  and 
to  make  contracts  for  paving,  the  correlative  power  of  adopt* 
ing  grades  and  contracts,  made  by  its  officers  for  its  own  ben- 
efit, necessarily  follows." 

We  followed  the  same  ruling  in  City  of  Philadelphia  v- 
Hays,  93  Pa.  St.  72.  We  held  there  that  although  the  agent 
of  the  city  exceeded  his  authority,  as  the  contract  was  one 
which  the  city  might  have  authorized,  it  could  waive  thai, 
irregularity  and  adopt  the  contract  after  it  was  made. 

The  question  of  adoption  is  one  exclusively  for  the  city^. 
and  with  which  the  citizen  has  nothing  to  do.  We  said  itt> 
the  opinion,  "  but  under  the  powers  vested  in  the  city  coun- 
cils, already  referred  to,  there  is  no  doubt  that  they  could 
have  approved  and  accepted  the  work,  and  so  have  bound 
the  city." 

In  Sihhy  Mfg.  Co.  v.  Allentown,  153  Pa.  St.  319,  we  held 
that  councils  of  a  municipality  may  adopt  an  unauthorized 
act  done  for  the  benefit  of  the  city  by  one  of  the  municipal 
officers,  and  assume  the  debt  so  contracted. 

In  1  Dillon  on  Municipal  Corporations,  section  463,  it  m 
Baid:  "A  municipal  corporation  may  ratify  the  unauthorized 
acts  and  contracts  of  its  agents  or  officers  which  are  withia 
the  corporate  powers,  but  not  otherwise." 

There  is  no  contention  upon  the  correctness  of  the  forego- 
ing principles.  The  only  remaining  question  therefore  i» 
upon  the  adoption  and  ratification  of  the  work  done  upon  the 
street  after  the  change  of  grade.  Upon  that  subject  there  is 
no  possibility  of  controversy,  because  the  claim  of  the  city  i» 
founded  upon  the  work  thus  done.  The  report  of  the  viewers 
sets  out  the  fact  of  the  change,  and  describes  the  character^ 
cost,  and  expense  of  the  work,  and  fixes  the  amount  to  be 
paid  by  each  owner  under  the  assessment  for  benefits  oc- 
casioned by  the  work.  That  report  was  confirmed  at  the 
instance  of  the  city,  and  this  action  of  scire  facias  is  brought 
to  recover  for  that  very  work.  It  is  asserted  by  counsel  for 
AH.  ST.  Exp.,  Vol.  XLIV.-48 


674  Jarecki  Manufactubinq  Co.  v.  Kerb.        [Penn. 

the  city  in  his  counter-statement  that  the  work  was  accepted 
bf  the  city,  and  this  statement  is  not  denied  by  the  appel- 
lants. 

We  see  no  error  in  this  record. 

Judgment  affirmed.  

MowicTPAL  Corporations— PowKR  to  Ratify  Unauthorizkd  Acts  of 
AoKNTS. — A  municipal  corporation  may  become  liable  for  services  performed 
for  it  uiuler  the  direction  of  its  oiCcers  though  ia  excess  of  their  authority, 
provided  they  are  accepted  aud  ratified  by  it  after  being  brought  to  its 
oflBcial  knowledge:  Min-phy  v.  Alhina,  22  Or.  106;  29  Am.  St.  Rep.  578. 
and  note.  See  the  note  to  Qutta  Percha  etc  Mfg.  Co.  t.  Ogalalla,  42  Am. 
St  Rep.  699. 


Jarecki  Manufacturing  Company  v.  Kerb. 

[165  Pennsylvania  State,  529.  j 
Sales— Warranty. — If  a  known,  described,  and  definite  article  is  ordered 
of  s  manufacturer,  although  it  is  stated  to  be  required  by  the  par* 
chaser  for  a  particular  purpose,  yet,  if  such  definite  article  is  supplied, 
there  is  no  warranty  that  it  shall  answer  the  particular  purpose  in- 
tended by  the  buyer;  nor  does  a  representation  by  tha  seller  that  it  is 
as  good  as  any  in  the  market  constitute  a  warranty  that  it  shall  answer 
such  purpose. 

Assumpsit  for  the  price  of  tubing  and  other  articles  nsed 
in  drilling  and  operating  oil  and  gas  wells.  The  opinion  of 
the  trial  court  referred  to  in  the  opinion  below  was  as  fol- 
lows: "Defendant's  agent  went  to  plaintiff's  representative 
to  purchase  gas-well  supplies.  He  was  informed  that  plain- 
tiff was  selling  Pennsylvania  tubing.  He  remarked  that  at 
one  time  the  reputation  of  that  pipe  was  not  good.  Plaintiff's 
agent  replied  that  it  was  now  as  good  as  any  in  the  market. 
Defendant's  agent  then  ordered  this  tubing.  When  it  was 
put  in  the  well  the  joints  leaked.  Plaintiff  furnished  new 
pipe  without  charge.  Defendant  here  seeks  to  hold  plaintiff 
for  his  loss  and  expense  whilst  putting  in,  attempting  to  use, 
and  removing  the  first  string  of  pipe.  The  court  rejected  an 
offer  to  prove  the  amount  of  this  loss  and  damage.  This 
constitutes  the  ground  of  defendant's  motion  for  a  new  trial. 
It  is  conceded  by  defendant's  counsel  that  defendant  ordered 
the  Pennsylvania  tubing,  and  that  he  got  what  he  ordered. 
It  is  also  conceded  that,  if  this  order  had  been  given  with* 
out  representations  on  the  part  of  plaintiff  as  to  the  quality 
of  this  tubing,  defendant  could  not  set  off  these  damages.    It 
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is  contended,  however,  that  because  plaintiff,  knowing  that 
the  tubing  was  for  a  gas-well,  stated  that  this  pipe  was  as 
good  as  any  in  the  market,  there  is  an  implied  warranty 
which  creates  a  liability.  The  representation  does  not  change 
the  nature  of  the  transaction.  The  order  is  for  this  particu- 
lar pipe.  It  is  not  alleged  that  the  representation  was  made 
in  bad  faith.  This  being  conceded,  the  statement,  although 
it  may  have  induced  the  purchaser  to  buy,  does  not  increase 
the  liability  of  the  seller.  This  is  not  a  case  of  a  party 
directing  a  manufacturer  or  dealer  to  fit  out  his  gas-well  with 
tubing.  It  is  the  case  of  a  purchaser  ordering  a  particular 
make  of  pipe — induced  to  do  so,  it  is  true,  by  the  statements 
of  the  seller,  made,  moreover,  in  good  faith.  The  position 
taken  by  defendant  is  that  this  puts  him  in  the  same  posi- 
tion as  if  he  had  required  and  received  an  express  warranty 
as  to  the  quality  of  the  tubing.  We  cannot  agree  with  him 
in  this,  and  hence  are  of  opinion  that  a  new  trial  should  be 
refused."     Judgment  for  plaintiff;  defendant  appealed. 

/.  Dotyj  W,  K.  Jennings,  and  H.  S.  Craig,  for  the  appellant. 

A.  L.  Weil,  for  the  appellee. 

*'•  Per  Curiam.  The  learned  judge  of  the  court  belo^ 
in  his  opinion  on  the  motion  for  a  new  trial  has  expressed 
with  much  force  and  clearness  the  precise  considerations 
which  cover  and  control  the  whole  of  the  defendant's  case. 
The  evidence  upon  which  the  defendant  relied  was  briefly 
but  carefully  reviewed,  and  was  effectively  shown  to  be  insuf- 
ficient to  make  out  any  case  of  implied  warranty.  There 
was  but  one  witness  examined  for  the  defendant,  and  his 
testimony  failed  to  show  any  thing  more  than  an  order  for 
Pennsylvania  tubing,  and  without  any  agreement  or  even 
proposition  that  it  should  be  "tested."  Nor  does  the  testi- 
mony show  any  representation  by  the  plaintiflF's  agent  that 
the  tubing  should  be  any  other  than  Pennsylvania  tubing, 
which  he  said,  it  is  true,  was  as  good  as  any  in  the  market, 
but  which  he  did  not  engage  to  furnish  of  any  particular 
quality,  nor  for  any  particular  purpose.  We  think  the  case 
uponthe  defendant's  testimony  comes  within  the  third  class 
designated  in  Mr.  *'*  Justice  Mellor's  classification  in  Jones 
V.  Just,  L.  R.  3  Q.  B.  197,  to  wit:  "  Thirdly,  where  a  known, 
described,  and  definite  article  is  ordered  of  a  manufacturer, 
although  it  is  stated  to  be  required  by  the  purchaser  for  a 
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particular  purpose,  still  if  the  known,  described,  and  defined 
thing  be  actually  supplied  there  is  no  warranty  that  it  shali 
answer  the  particular  purpose  intended  by  the  buyer: 
Chanter  v.  Hopkins,  4  Mees.  &  W.  399;  Ollivant  v.  Bayley^ 
5  Ad.  &  El.,  N.  S.,  288." 

The  rejected  offer  of  testimony  was  not  different  in  any 
material  sense  from  the  testimony  previously  given. 

Judgment  affirmed.  ^__^ 

Sales — Warranty,  Whbn  not  Implikd. — Where  a  known,  described, 
and  defined  article  is  ordered  of  a  manufacturer,  and  the  exact  thing  bar* 
gained  for  is  supplied,  there  ii  no  implied  warranty  of  its  fitness  for  the 
use  intended  by  the  purchaser,  although  it  may  have  been  atated  by  him 
that  it  was  required  for  a  particular  purpose:  Milwaukee  Boiler  Co.  r. 
Duncan,  87  Wis.  120;  41  Am.  St  Rep.  33,  and  note.  See^  alao^  Bragg  t. 
MorriU,  24  Am.  Rep.  107. 
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[165  PBNN8TLVAinA  Statb,  678.] 

Balm — Wabkantt. — An  offer  to  sell  harness  leather,  if  made  by  letter  eon* 
taining  the  statement  that  "Our  leather  is  now  thoroughly  tanned," 
and  accepted  by  letter  stating  that  "  If  your  leather  is  thoroughly  tanned 
now,  and  all  right  in  other  respects,  we  would  take  it  as  before,"  con* 
■titutes  •  sale  with  a  warranty  that  the  leather  furnished  shall  be 
"thoroughly  tanned." 

Assumpsit  for  the  price  of  leather.    Judgment  for  plaintiffs, 
and  defendant  appealed. 

A.  Israel  and  J.  Cohen,  for  the  appellant. 

/.  McCleave  and  D.  T.  Watson,  for  the  appellee. 

•**  Green,  J.  When  the  plaintiff  wrote  to  the  defendants 
on  February  19, 1891,  "  Our  leather  is  now  thoroughly  tanned; 
will  reshipon  Saturday,  hoping  the  same  will  exist  as  before," 
and  the  defendant,  replying  thereto,  on  February  20,  1891, 
wrote,  "  But  if  *®*  your  leather  is  thoroughly  tanned  now,  and 
all  right  in  other  respects,  we  would  take  it  as  before  in  order 
to  have  it  when  trade  will  be  better,"  etc.,  the  subject  of  the 
negotiation  between  them  must  be  considered  as  "  thoroughly 
tanned  leather."  That  is  what  the  defendant  was  willing  to 
buy,  and  that  was  what  the  plaintiffs  said  was  the  character 
of  the  leather  they  would  ship.  The  defendant  said,  "  If  your 
leather  is  thoroughly  tanned,"  etc.  The  word  "if"  made  the 
order  conditional,  and  when  the  plaintiffs   shipped  leather 
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after  that  to  the  defendant,  it  was  upon  the  express  condition 
that  it  should  be  "  thoroughly  tanned."  As  we  understand 
the  correspondence,  this  condition  attached  to  all  shipments 
to  be  made  subsequently  thereto.  We  have  no  hesitation  in 
placing  the  contract  witliin  the  line  of  cases  illustrated  by 
Philadelphia  etc.  Iron  Co.  \.  Hoffman  (Penn.,  Feb.  1,  1886),  4 
Atl.  Rep.  848,  in  which  the  contract  was  for  the  sale  and  de- 
livery of  iron  "  strictly  neutral,"  and  we  said, "  We  are  clearly 
of  opinion  that  the  contract  of  sale  in  this  case  created  a  war- 
ranty as  to  the  quality  of  the  iron." 

Holloway  ▼.  Jacoby,  120  Pa.  St.  583,  6  Am.  St.  Rep.  737,  is 
another  instance  of  the  same  kind.  The  defendant  offered  by 
letter  to  sell  plaintiff  a  carload  of  corn.  Plaintiff  replied  by 
letter  saying,  "  We  will  give  53  c  per  bushel  for  car  corn,  pro- 
vided it  is  good  salable  corn."  Defendant  answered,  **  We 
will  accept  your  offer  for  one  carload  of  corn."  We  held  that 
there  was  a  warranty  that  it  was  good  salable  corn.  Mr.  Jus- 
tice Paxson,  delivering  the  opinion,  said:  "The  acceptance  of 
the  plaintiff's  offer  was  an  agreement  to  send  him  a  carload 
of  good  salable  corn,  and  not  a  carload  of  corn  generally, 
without  regard  to  quality,  as  was  assumed  by  the  referee. 
We  are  of  opinion  that  there  was  an  implied  warranty  that 
the  corn  was  good  salable  corn.  It  was  this  the  plaintiff 
bought,  and  the  corn  delivered  was  not  of  this  description." 

In  Holt  V.  Pie,  120  Pa.  St.  440,  the  defendant  ordered  lum- 
ber by  letter  from  the  plaintiff  in  the  following  words,  "  Enter 
the  following  order  of  good  sound  hemlock  lumber."  Plaintiff 
by  letter  accepted  the  order,  and  shipped  lumber,  which  it  was 
alleged  was  not  good  sound  hemlock.  Our  brother  Williams 
in  the  opinion  said:  "  If,  when  the  lumber  reached  its  desti- 
nation, it  was  not  good  sound  hemlock,  such  as  Holl  ordered 
and  Pie  agreed  to  furnish,  to  that  extent  performance  of  the 
contract  **•  was  defective.  Holt  was  not  under  obligation  to 
accept  any  quality  of  lumber  except  that  for  which  he  had 
contracted,  and  he  had  a  right  to  decline  to  pay  for  lower 
grade." 

In  Pratt  v.  Paiiles  (Penn.,  March  8,  1886),  4  Atl.  Rep.  751, 
the  plaintiff  ordered  slate  from  defendant,  saying  in  his  let- 
ter, '*  Shipment  must  be  strictly  No.  1  in  quality,  no  gray- 
backs  or  scabs."  Defendant  replied,  "  Can  fill  your  entire 
order  at  once."  We  held  that  these  communications  created 
an  express  warranty,  saying,  "He  (plaintiff)  was  entitled  to 
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receive  slate  of  quality  No.  1,  free  from  scabs  and  gray' I 
backs." 

So,  in  the  case  at  bar,  the  plaintiffs  said  to  the  defendant, 
after  complaints  had  been  made  by  the  defendant  to  the 
plaintiffs,  that  their  leather  had  come  back  to  him  from  his 
customers  because  it  was  not  thoroughly  tanned,  "  Our  leather 
is  now  thoroughly  tanned.  Will  reship  on  Saturday,  hoping 
the  same  will  exist  as  before."  And  the  defendant,  replying 
to  that  letter,  said,  *'  But  if  your  leather  is  thoroughly  tanned 
now,  and  all  right  in  other  respects,  we  would  take  it  as  be- 
fore," etc.  These  letters  make  a  contract  to  which  both  par- 
ties assent,  that  the  leather  to  be  sent  must  be  thorouglily 
tanned  leather,  and  not  merely  leather  generally.  There 
were  special  reasons  why  the  defendant  was  obliged  to  have 
that  particular  quality  of  leather.  He  wanted  harness 
leather,  and  he  offered  to  prove  that  harness  leather  must  be 
thoroughly  tanned,  and  could  not  be  used  as  such  unless  it 
.was.  He  certainly  should  have  been  permitted  to  make 
such  proof.  All  the  offers  of  testimony  by  defendant  were 
r^'ected.  We  are  clearly  of  opinion  they  should  all  have 
been  received  so  that  the  case  could  go  to  the  jury  on  its 
merits.     The  assignments  of  error  are  all  sustained. 

Judgment  reversed  and  new  venire  awarded. 

Balks — Warkantt  Exists  When. — Aa  implied  warranty  that  corn  is 
good  and  aalable  exists  where  one  to  whom  another  haa  offered  to  sell  a  car- 
load of  corn  wrote  that  he  woald  give  a  certain  price  for  it  per  bushel, 
"provided  it  ia  good  salable  corn,"  and  the  seller  replied  that  he  would  ac- 
cept the  offer  "for  one  carload  of  corn":  HoUoway  v.  Jaeoby,  120  Pa.  St. 
683;  6  Am.  St.  Rep.  737,  and  note.  This  question  will  be  found  fully  dis* 
cussed  in  the  notes  to  Hfxter  v.  BcM,  11  Am.  St.  Rep.  879;  Fairbank  Can- 
ning Co.  T.  Metzger,  16  Am.  St.  Rep.  758;  Mone  t.  Moore,  23  Am.  St.  Rep. 
794;  Heruhaw  ▼.  Sobint,  iS  Am.  Deo.  872;  aod  the  extended  note  to  Reed 
▼.  Randall,  86  Am.  Deo.  312, 
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Taylor   v.  Trich. 

[166  Pennsylvania  State,  586.) 

Wills— T«STAMKNTART  Capacity. — Partial  Insanity  TOflBdent  to  defeat 
a  will  is  not  aome  intermediate  stage  in  the  development  of  mental 
derangement,  bnt  a  disturbance  at  soiiie  particular  point  of  the  mind 
not  involving  it  at  any  other  poiut.  Such  insanity  is  termed  adelnsion, 
and  a  will  made  under  the  influence  thereof  should  not  be  admitted  to 
probate. 

Wills — Testamentary  Capacity. — Delusion  sufficient  to  avoid  a  will  it 
a  creation  purely  of  the  imagination  such  as  no  sane  man  could  believe — 
a  belief  in  the  existence  of  something  that  does  not  exist;  and  the  proof 
of  the  existence  and  influence  of  a  delusion  in  any  particular  case  may 
be  found  in  the  surrender  of  the  will  to  imaginary  directions  regarded 
by  the  victim  as  the  directions  of  God,  or  of  spirits  speaking  to  him 
from  another  world,  or  to  the  control  of  an  impulse  due  to  an  imaginary 
state  of  facta. 

Wills— Testamentary  Capacity. — Partial  Insanity  safScient  to  avoid 
a  will  is  a  derangement  of  one  or  more  faculties  of  the  mind  which 
prevents  freedom  of  action,  and  the  question  to  be  determined  in  any 
given  case  is  whether  the  act  under  investigation  wais  done  upon  con> 
sideration  of  existing  facts,  or  under  influence  of  a  delusion  that  con« 
trolled  the  will  of  the  testator  and  destroyed  his  freedom  of  action. 

Wills— Testamentary  Capacity — Delusions, — If,  upon  the  contest  of  a 
will,  it  is  claimed  that  the  testator  was  subject  to  a  delusion,  the  ques- 
tion  for  the  jury  to  determine  is  not  the  soundness  of  the  peculiar 
views  entertained  by  the  testator,  but  whether  they  so  impressed  his 
mind,  and  were  so  incorporated  into  his  mental  constitution,  as  to  con< 
trol  his  judgment  in  regard  to  the  use  and  disposition  of  his  property 
so  as  to  prevent  him  from  perceiving  or  appreciating  the  ordinary  duty 
he  owes  to  his  family,  or  their  claims  apon  him  as  a  father  in  that 
respect. 

Wills — Testamentary  Capacity — Delusions- Evidence. — If,  in  an  ac- 
tion contesting  the  validity  of  a  will,  on  the  ground  that  the  testator  was 
laboring  under  a  delusion  at  the  time  of  its  execution,  but  was  other- 
wise  sane,  the  evidence  should  be  conflned  to  the  is^^ue  as  to  the  exist- 
ence of  snch  delusion,  and  evidence  of  the  testator's  general  insanity, 
as  to  whether  he  was  generally  competent  to  make  a  will  or  was  sane 
or  insane,  is  incompetent  and  inadmissible. 

Action  to  determine  the  validity  of  a  will.  Judgment  for 
the  defendants,  and  plaintiff  appealed. 

W.  B.  Rodgers,  R.  C.  Rankin^  and  J.  H.  Becd^  for  the  appel- 
lant. 

A.  M.  Brown,  E.  P.  Douglas,  and  J.  D.  Brown,  for  the  ap- 
pellees. 

598  Williams,  J.  There  is  no  subject  that  has  given  rise 
to  more  extended  discussion  in  legal  and  medical  circles 
than  insanity.     The  tests  by  which  its  existence  and  extent 
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are  to  be  determined;  the  stage  of  development  at  which 
moral  accountability  ceases;  the  circumstances  under  which 
civil  accountability  ought  also  to  cease,  and  contracts  to  lose 
their  legal  value  because  of  the  want  of  mental  capacity  oq 
the  part  of  him  who  enters  into  them  to  form  an  intelligent 
judgment  or  give  an  Intelligent  assent  have  been,  and  still 
are,  the  subjects  of  earnest  debate.  The  whole  subject  is,  how- 
ever, better  understood  than  formerly,  notwithstanding  the 
want  of  entire  harmony  in  the  conclusions  that  have  been 
reached.  In  this  case  we  are  confronted  with  one  of  the  most 
difficult  and  delicate  questions  to  be  encountered  in  the  whole 
range  of  the  discussion.  The  controversy  is  over  the  testa- 
mentary capacity  of  one  who  is  admitted  to  have  been  com- 
petent to  contract,  and  to  have  been  successfully  conducting 
a  large  business  requiring  careful  and  intelligent  personal 
fiupervision.  The  testator  was  a  man  of  good  intellectual 
endowments,  although  his  education  was  limited.  His  habits 
were  temperate.  He  was  industrious,  energetic,  economical, 
and  conducted  his  business  operations  with  more  than  the 
average  measure  of  business  sagacity.  In  the  common  or 
general  sense  of  the  word  he  was  a  thoroughly  sane  man. 
The  evidence  shows  that  the  religious  side  of  his  nature  was 
strongly  developed  in  his  early  life.  He  became  an  active 
member  of  the  Baptist  Church  in  McKeesport,  where  he  lived, 
and  appears  to  have  been  gentle,  but  earnest  and  persevering 
in  his  eflTorts  to  do  good  to  those  with  whom  he  came  in  con- 
tact. Gradually  he  seems  to  have  undergone  a  change  in 
views  which  affected  his  attitude  toward  his  church  and 
towards  church  work.  He  came  to  regard  all  forms  of  reli- 
gious effort,  including  preaching  and  pastoral  visitation,  as 
the  personal  duty  of  the  preacher  and  pastor,  for  which  no 
compensation  should  be  charged  or  received.  If  done  in  reli- 
ance on  God's  care  he  held  that  God  would  care  for  the  person 
who  served  Him.  He  interpreted  in  the  most  literal  manner 
the  sayings  of  Christ  regarding  the  power  of  faith,  and  the 
-duty  of  an  implicit  trust  in  God.  His  attention  was  attracted 
to  the  subject  of  faith  cures,  and  to  certain  institutions  said  to 
rest  on  no  pecuniary  foundation  or  endowment,  but  on  the 
faith  *'**  of  those  who  conducted  them.  In  two  of  these, 
that  of  George  Miiller,  in  Bristol,  England,  and  that  of  Dr. 
'■Charles  Cullis,  of  Boston,  he  became  particularly  interested. 
He  visited  the  latter,  spending  some  days  nt  it,  and  returned 
to  his  home  confirmed  and  strengthened    in  the  peculiar 
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views  that  led  to  the  visit.  About  1880  ho  began  to  give 
largely,  for  one  of  his  means,  to  both  these  institutions.  He 
kept  a  diary  in  which  many  of  his  donations  were  noted,  and 
in  which  his  peculiar  views  found  expression  in  the  most 
simple  and  unaffected  manner.  His  will  was  prepared,  and 
executed  on  the  twenty-second  day  of  February,  1882.  He 
did  not  die  until  1893. 

During  the  years  following  the  execution  of  his  will  his 
mind  seemed  drawn  more  and  more  to  his  relation  to  God, 
to  the  importance  of  faith,  and  to  the  comparative  worthless- 
ness  of  the  usual  methods  of  church  work  and  worship. 
There  was  no  sudden  change  noticeable  in  him  at  any  time. 
His  peculiar  religious  ideas  had  become  quite  pronounced  at 
least  ten  years  before  his  will  was  made.  He  sought  to  prop- 
agate them  by  personal  intercourse  with  his  neighbors  and 
by  occasional  missionary  tours.  He  prepared  and  circulated 
tracts.  He  opened  a  room  that  he  called  Faith  Chapel  in 
his  own  house,  where  he  conducted  religious  services  and 
taught  his  peculiar  views  about  faith.  He  tried  to  train  up 
a  band  of  disciples  to  propagate  his  views  and  to  work  cures 
by  faith.  Upon  the  shoulders  of  one  of  these  he  threw  his 
own  robe  with  the  declaration  that  God  told  him  to  do  so  in 
order  that  the  power  that  he  (Trich)  possessed  might  be 
communicated  thereby  to  his  disciple.  Failing  to  gather 
converts  from  among  the  members  of  his  own  family,  or  from 
his  neighbors  he  seems  to  have  grown  cold  toward  them  and 
finally  to  have  regarded  them  with  a  strange  mixture  of  in- 
dignation and  pity.  When  his  son  Judson  was  sick  he  said 
he  thought  his  own  faith  would  be  sufficient  to  keep  him 
alive.  After  his  son  died  he  said  "  the  poor  boy  had  n't 
faith,"  and  had  died  for  that  reason;  adding  that  he  "did 
not  expect  to  die  because  he  had  sufficient  faith  to  keep  him- 
self alive."  Of  his  family  generally  he  did  not  speak  un- 
kindly, said  one  of  the  witnesses,  but  he  appeared  to  feel  as 
though  he  was  "  called  upon  by  the  Lord  to  reject  them  en- 
tirely if  they  persisted  in  refusing  to  obey  the  teachings  of 
faith,"  as  he  understood  them. 

*®*  Entertaining  these  views,  when  he  made  his  will  he  did 
not  mention  his  children.  He  provided  for  his  wife  during 
her  life,  but  gave  his  entire  estate  to  the  institutions  in  which 
he  had  been  so  much  interested,  in  equal  parts,  viz:  The 
Orphan  House  of  George  Miiller,  at  Bristol,  England,  and 
the  Consumptives'  Home  at  Grove  Hall,  Boston.     The  part 
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given  to  the  latter  he  directed  should  be  used  for  **  the  sup- 
port of  Faith  Training  College  at  Boston,  and  the  free  dis- 
tribution of  the  Holy  Scripures."  His  children  are  shown  to 
be  reputable  in  character,  and  frugal  and  industrious  in 
their  business  habits.  No  other  ground  of  estrangement  is 
known  to  exist,  except  that  which  he  himself  stated  to  Black- 
stone  when  he  said  "  his  children  were  such  he  did  n't  know 
whether  the  Lord  wanted  to  have  any  thing  to  do  with  them," 
and  that  because  they  did  not  accept  his  views  about  faith 
**  the  Lord  had  bid  him  to  leave  them  to  themselves."  He 
regarded  himself  as  in  business  for  the  Lord  rather  than  for 
himself,  and  said  he  was  directed  by  the  Lord  to  give  his 
money  to  the  two  institutions  to  which  his  will  devoted  his 
entire  estate. 

From  this  glance  at  the  facts  it  is  apparent  that  the  gen- 
eral sanity  of  the  testator  is  not  denied.  Upon  all  subjects 
except  one  he  seems  to  have  acted  as  other  men  act,  and  to 
have  entertained  opinions  such  as  many  admittedly  sane 
men  hold.  The  allegation  is  that  upon  one  subject  he  was 
under  a  delusion  which  for  many  years  controlled  his  action, 
and  which  led  him  at  last  to  disinherit  his  children.  The 
point  is  a  narrow  one.  His  views  about  faith  were  extreme, 
but  they  are  substantially  held  by  many  persons  whose  san- 
ity is  not  questioned.  His  belief  in  the  possibility  of  cures 
as  the  result  of  the  exercise  of  faith  on  the  part  of  patient  or 
healer,  or  both  together,  is  a  belief  practically  identical  with 
that  held  by  many  other  persons  who  reject  all  remedies  when 
sick,  and  rely  on  what  is  variously  called  faith  cure,  mind 
cure,  Christian  science,  or  the  like.  The  question  is  not  so 
much  what  he  believed  on  these  subjects,  as  what  effect  had 
his  beliefs  on  his  mental  condition.  Did  his  beliefs  unsettle 
his  judgment  and  leave  him  under  the  influence  of  a  delusion 
that  usurped  the  place  of  reason  and  controlled  his  will  ?  If 
this  was  his  condition,  then,  as  to  this  subject,  he  did  not 
have  a  "sound  disposing  mind  and  memory,"  although  as 
to  every  other  subject  his  soundness  be  conceded. 

*®'  Partial  insanity  is  enough  to  defeat  a  will  when  the 
will  is  the  result  of  such  mental  condition:  Williams  on  Ex- 
ecutors, 33;  Tawney  v.  Long,  76  Pa.  St.  106. 

By  partial  insanity  is  meant,  not  some  intermediate  stage 
ip  the  development  of  mental  derangement,  but  disturbance 
at  some  particular  point  not  involving  the  mind  at  any  other 
point.     A  person  thus  affected  is  said  to  be  under  the  influ- 
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ence  of  a  delusion:  Cassiday  on  Wills,  467.  A  will  made 
under  the  influence  of  such  delusion  is  the  result  of  the  pecu- 
liar form  of  insanity  generally  spoken  of  as  partial  insanity^ 
and,  when  the  fact  is  clear  that  the  will  was  so  made,  its  pro- 
bate should  he  refused.  What  shall  amount  to  a  delusion  is 
not  easy  of  statement.  Red  field  speaks  of  a  delusion  as  "  a 
creation  purely  of  the  imagination  such  as  no  sane  man 
could  believe":  Redfield  on  Wills,  67.  In  Taylor's  Medical 
Jurisprudence,  629,  it  is  described  as  "  a  belief  in  the  exist- 
ence of  something  that  does  not  exist."  The  proof  of  the  ex- 
istence and  influence  of  delusion  in  any  particular  case  may 
be  found  in  the  surrender  of  the  will  to  imaginary  directions 
regarded  by  the  victim  as  the  directions  of  God  or  of  spirits 
speaking  to  him  from  another  world,  or  to  the  control  of  an 
impulse  due  to  an  imaginary  state  of  facts.  The  mental 
processes  of  such  a  person  may  be  orderly  and  logical,  but 
they  rest  on  false  assumptions.  A  leading  case  on  this  sub- 
ject is  Dew  V.  Clark,  3  Add.  Ecc.  79,  in  which  Sir  John  Nickoll 
distinguished  between  partial  and  general  insanity,  and 
showed  that,  where  partial  insanity  was  said  to  exist,  this  did 
not  mean  that  a  man  could  be  partly  sane  and  partly  insane 
on  the  same  subject,  but  that  he  could  be  insane  on  one  or 
more  subjects,  and  sane  on  all  others.  In  such  a  case  action 
upon  one  subject  might  be  the  result  of  an  insane  delusion, 
while  upon  another  subject  action  might  be  sane  and  well 
considered.  Partial  insanity,  according  to  Doctor  Hammond^ 
is  a  derangement  of  one  or  more  faculties  of  the  mind,  which 
prevents  freedom  of  action:  Hammond's  Insanity  in  Its 
Medico-Legal  Relations,  9.  The  question  in  any  given  case 
is  therefore  whether  the  act  under  investigation  was  done 
upon  consideration  of  existing  facts,  or  under  the  influence 
of  a  delusion  that  controlled  the  will  of  the  doer  and  de- 
stroyed his  freedom  of  action. 

We  think  the  learned  trial  judge  fully  comprehended  this 
distinction,  and  that  his  charge,  taken  as  a  whole,  presented 
it  ®"*  fairly  to  the  jury.  There  are  sentences,  such  as  form 
the  basis  of  the  third  and  seventh  assignments  of  error,  that,, 
standing  alone,  would  be  wanting  in  clearness  and  definitive- 
ness  of  statement,  but  when  the  charge  is  considered  together 
it  cannot  be  said  to  be  misleading.  In  summing  up  his  dis- 
cussion of  the  capacity  of  the  testator,  he  said  to  the  jury 
that  they  were  not  to  decide  upon  the  soundness  of  the  pecu- 
liar views  entertained  by  him, "  but  simply  whether  or  not 
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they  BO  impressed  his  mind,  became,  ae  it  were,  incorporated 
into  his  mental  constitution,  as  to  control  his  judgment  in 
regard  to  the  use  and  disposition  of  his  property,  so  as  to 
prevent  his  perceiving  or  appreciating  the  ordinary  duty  he 
owes  to  his  family,  or  their  claims  upon  him  as  a  father  in  that 
respect."  He  then  added  that  if  they  found  "  this  will  was 
made  under  a  controlling  influence,"  such  as  he  had  described 
in  his  charge  as  the  result  of  delusion,  they  should  find 
against  the  will.  On  the  other  hand,  he  said  to  them,  if  the 
evidence  did  not  fairly  lead  to  the  conclusion  that  the  testa- 
tor's mind  was  overpowered  and  controlled  by  his  peculiar 
views  so  as  to  prevent  him  from  exercising  a  reasonable  or 
rational  judgment  in  relation  to  the  disposition  of  his  prop- 
erty, their  verdict  should  be  in  favor  of  the  will,  "however 
absurd,  ridiculous,  or  unfounded  you  may  individually  or 
collectively  believe  his  peculiar  views  on  faith  and  it«  effects 
to  have  been." 

The  distinction  was  clearly  taken  between  the  absurdity  of 
the  views  or  delusions  to  which  the  testator  might  hold  and 
their  effect  in  overturning  his  judgment  and  directing  his 
conduct;  and  the  jury  was  told  in  effect  that  the  views  or 
delusions  were  in  themselves  harmless,  unless  they  had  un- 
settled the  testator's  mind,  and  controlled  his  will  in  the  dis- 
position of  his  property.  This  was  a  correct  statement  of 
the  rule,  and  the  assignments  of  error  to  the  charge  of  the 
learned  judge  are  not  spstained. 

The  tenth,  eleventh,  and  twelfth  assignments  of  error  are 
more  troublesome.  The  examination  of  the  witnesses  was 
conducted  in  a  manner  that  was  calculated  to  lead  tlie  jury 
t^  lose  sight  of  the  distinction  on  which  the  case  rested,  viz., 
the  distinction  between  general  and  partial  insanity.  Gen- 
eral mental  disturbance  was  not  alleged.  In  fact,  sanity 
upon  all  subjects  save  one  was  admitted.  The  testator  was 
competent  to  make  ••'  a  will,  unless  he  was  subject  to  a  de- 
lusion that  so  dominated  his  judgment  as  to  render  him  in- 
aensible  to  the  considerations  that  control  the  action  of 
persons  not  so  afflicted.  The  questions  for  the  jury  were 
therefore:  1.  Was  John  Trich  subject  to  a  delusion  amount- 
ing to  partial  insanity?  2.  What  was  the  character  of  his 
delusion,  and  to  what  did  it  relate;  and  3.  Did  it  control 
his  judgment  and  direct  a  disposition  of  his  property  made 
by  his  last  will  and  testament  to  any,  and,  if  so,  to  what,  ex- 
tent? 
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His  will  provided  for  the  payment  of  his  debts,  for  the 
marking  of  hia  grave  by  suitable  head  and  foot  stones,  for 
the  support  of  his  wife  during  j;ier  life,  for  the  sale  of  his  real 
estate  and  the  execution  of  deeds  therefor  by  his  executor^ 
and  the  collection  into  one  fund  of  the  proceeds  of  his  entire 
estate.  All  this  is  in  accordance  with  a  very  common  prac- 
tice, and  shows  a  very  clear  knowledge  of  the  extent  and 
character  of  his  estate,  and  a  recognition  of  his  duty  to 
his  wife.  It  is  only  in  his  treatment  of  his  children  that  his 
alleged  delusion  appears.  He  discards  them,  and  gives  his 
entire  estate  to  two  institutions  alleged  to  be  dependent  upon 
the  faith  of  their  proprietors  for  their  daily  income.  Wa» 
this  disposition  of  his  estate  the  result  of  a  controlling  de« 
lusion?  This  is  the  question  on  which  the  contestants  must 
stand.  The  course  of  the  examination  lost  sight  of  this. 
The  question  put  to  Tilbrook  was  whether  the  testator  "  was 
competent  to  make  a  will  and  dispose  of  his  property." 
The  learned  judge  felt  that  this  was  not  the  proper  question, 
and  interposed  the  query  whether  the  witness  ought  not 
rather  to  be  asked  whether  the  testator  was  sane  or  insane. 
But  both  forms  of  the  question  are  subject  to  the  same  objec- 
tion. They  overlook  the  distinction  between  general  insanity 
and  the  existence  of  an  insane  delusion.  The  witness  Black- 
stone  felt  the  difficulty  of  correctly  answering  the  same 
general  question.  He  said  that  the  testator  was  competent 
to  make  a  will  pleasing  to  himself.  He  was  then  asked  if 
the  testator's  *'  ideas  and  opinions  would  or  would  not  affect 
his  judgment  in  the  disposal  of  his  property."  The  learned 
judge  correctly  excluded  the  question,  for  the  reason,  no 
doubt,  that  the  fact  that  the  judgment  is  controlled  by  one's 
"ideas  and  opinions"  is  an  evidence  of  sanity  rather  than 
of  the  existence  of  insane  delusion.  The  witness  Codvilld 
was  ****  asked  the  same  general  question  whether  John 
Trich  *'  was  fit  and  competent  to  make  a  will  in  February, 
1882,  disposing  of  his  property."  It  was  not  denied  that  he 
was  fit  and  competent  except  as  to  such  subject  or  persons 
as  might  come  within  the  range  of  his  delusion,  yet  the  wit- 
nesses were  allowed  to  give  an  opinion  that  he  was  not  fit  or 
competent,  in  the  same  manner  that  would  have  been  allow- 
able if  general  insanity  had  been  alleged. 

The  learned  counsel  for  the  contestants  hold  that  the  case 
of  Wogan  v.  Sviall,  11  Serg.  &  R.  141,  is  an  authority  for  this 
line  of  examination;  but  that  case  is  not  in  point.    The  alle- 
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gation  there  made  was  that  the  testator  was  incompetent 
because  of  general  insanity,  and  his  general  mental  condition 
was  therefore  a  proper  subject  of  inquiry.  Even  in  such  a 
case  the  better  form  of  question  is  that  suggested  by  the 
learned  judge  of  the  court  below  on  the  examination  of  Til- 
brook.  The  subject  under  investigation  being  the  existence 
of  general  insanity,  the  question  ought  to  be  directed  to  the 
mental  condition  of  the  testator. 

Testamentary  capacity  is  presumed,  and  the  burden  of 
proof  rests  on  him  who  denies  its  existence  in  any  given 
case:  Grubba  v.  McDonald,  91  Pa.  St.  237.  When  the  pres- 
ence of  insanity  is  shown  the  presumption  shifts,  and  incapac- 
ity is  a  legal  conclusion.  But  to  show  insanity  the  witnesses 
must  first  testify  to  facts  from  which  they  reach  the  conclu- 
sion that  tiie  testator  is  insane.  They  may  then  give  their 
opinions  about  his  mental  state  or  condition,  and  the  general 
question  whether  he  was  sane  or  insane  is  proper:  Dickinson 
v.  Dickinson,  61  Pa.  St.  401;  Titlow  v.  Titlow,  54  Pa.  St.  216; 
93  Am.  Dec.  691;  Shaver  v.  McCarthy,  110  Pa.  St  339; 
Elcessor  v.  Elcessor,  14G  Pa.  St.  359. 

Here  general  insanity  was  not  alleged.  The  incapacity,  if 
any  existed,  grew  out  of  the  existence  of  a  deluson  resulting 
in  partial  insanity.  Was  his  last  will,  so  far  as  it  affected 
his  children,  the  result  of  the  peculiar  delusion  to  which  he 
was  subject?  Did  he  omit  to  make  any  provision  for  them 
for  reasons  resting  on  an  existing  state  of  facts  such  as  might 
influence  the  action  of  a  sane  man?  Or  did  he  overlook 
their  relation  to  him  and  his  own  parental  obligation,  under 
the  influence  of  an  insane  impulse  or  the  direction  of  an 
imaginary  communication  from  God  or  from  the  spirits  of 
the  dead? 

*•*  There  was  evidence  before  the  jury  from  which  they 
might  find  the  existence  of  a  delusion,  and  that  his  children 
were  disregarded  under  its  influence;  but  whether  their  ver- 
dict did  in  fact  rest  on  such  of  the  evidence  as  was  properly 
before  them,  or  was  influenced  by  evidence  that  should  have 
been  excluded,  it  is  impossible  now  to  determine.  We  are 
compelled,  therefore,  although  with  great  reluctance,  to  send 
this  case  back  for  another  trial  in  which  the  investigation 
may  be  confined  to  the  questions  on  which  the  contest  must 
rest,  viz:  Was  the  testator  the  victim  of  a  delusion?  Did 
this  delusion  affect  his  position  toward  his  children  and 
render  him  insensible  to  his  parental  obligations?     Was  so 
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much  of  his  will  as  gave  his  estate  to  the  two  institutions 
named  in  it  instead  of  to  his  own  children  the  result  of  his 
delusion? 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded.  

Wills  —  Tkstahrntart  Capacity  —  Insans  Dklusions  —  Effkct  of. 
A  will  ia  invalidated  by  a  delusion  where  it  la  the  result  of  such  delusion, 
but  not  otherwise,  as  a  general  rule:  Lucas  t.  Paraons,  24  6a,  640;  71  Am. 
Dec.  147,  and  note.  See  the  discussions  of  this  question  to  be  found  in 
the  notes  to  the  following  cases:  In  re.  CUne's  Will,  41  Am.  St.  Rfp.  854; 
CUipp  V.  Fullerton,  90  Am.  Dec.  C90;  Addington  v.  WiUon,  61  Am.  Dec.  84; 
Brovm  v.  Ward,  36  Am.  Rep.  426,  and  Pidcockv.  PoUtr,  8  Am.  Rep.  186. 

Wills  —  Testamentary  Capacity  —  Effect  of  Partial  Insanity. — 
Partial  insanity  does  not  disqualify  from  making  a  will:  Kingsbury  v.  Whit- 
aier,  32  La.  Ann.  1055;  36  Am.  Rep.  278;  unless  it  operated  upon  the  mind 
of  the  testator  in  making  his  testamentary  disposition:  Pidcock  v.  Potter,  68 
Pa,  St.  342;  8  Am.  Rep.  181;  Den  v.  Gibbons,  22  N.  J.  L.,  117;  61  Am. 
Dec.  253,  and  note;  Potts  7.  Home,  6  Ga.  324;  50  Am.  Dec.  329,  and  note; 
Cotton  ▼.  Ulmer,  45  Ala.  378;  6  Am.  Rep.  703.  See  the  notes  to  Lee  t. 
Lee,  17  Am.  Deo.  731.  and  Clark  v.  Fisher,  19  Am.  Dec.  408. 
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Woods  v.  Bryan. 

[41  SOTTTH  CABOLIMA,  74] 
JVSOIRNT  BT   OoMFKaSION — STATEMENT   OF  INDEBTEDNESS. — Under  a  Stat- 

ate  requiring  a  statement  of  the  facta  out  of  which  an  indebtedness 
arose,  there  is  no  authority,  in  an  action  upon  a  note,  to  enter  a  con« 
fession  of  judgment,  where  the  note  is  merely  described,  but  such 
statement  is  not  made.  As  to  third  persons,  such  a  judgment  is  void. 
JVDOHEMT  BY  CONFESSION — APPEAL — CosTS. — An  original  question  cannot 
be  raised  for  the  first  time  on  appeal.  Hence,  the  question  as  to 
whether  a  judgment  by  confession,  otherwise  absolutely  void,  could  be 
made  legal  and  valid  to  the  extent  of  costs  charged  by  the  officers  of 
eourt  for  services  rendered  in  obtaining  such  judgment,  cannot  be 
urged  on  appeal  where  it  was  not  raised  in  the  court  below. 

JVSOHENT    BT    CONFESSION,    VoiD,    IS   NOT   MaDB    VaLID   BY    RENEWAL  OF 

BxECDTioN  OR  REVIVAL  OF  JUDGMENT. — A  Confessed  judgment,  void 
because  it  does  not  comply  with  the  statutory  requirements,  cannot, 
by  successive  renewals  of  the  judgment,  under  orders  of  court,  be 
made  valid  and  binding  as  against  a  subsequent  mortgagee  who  was 
not  a  party  or  privy  to  such  proceedings. 

Judgment,  Void  Confession — Collateral  Attack. — The  institution  of 
an  action  of  foreclosure  against  the  mortgagor  and  a  claimant  of  his 
title  under  a  sheriff's  sale,  made  under  a  prior  confessed  judgment 
against  the  mortgagor,  and  in  which  it  is  alleged  that  such  judgment 
is  void,  cannot  be  regarded  as  a  collateral  attack  upon  such  judg- 
ment  where  it  appears  from  the  record  to  be  void  for  noncompliance 
with  the  statutory  requirements.  Such  a  judgment  is  not  entitled  to 
any  recognition,  and  may  be  disregarded  as  a  nullity  whenever  and 
wherever  it  is  encountered  in  any  proceeding,  direct  or  collateral. 

JODOMBNT — Collateral  Attack. — To  attack  a  judgment  for  invalidity, 
though  not  in  a  direct  proceeding  to  reverse,  annul,  or  set  it  aside,  and 
which  is  shown  by  the  record  itself  to  be  infirm,  does  not  constitute  % 
MlUteral  attack  upon  sach  judgment. 

(688) 
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Action  by  Charles  A.  Woods  against  Marvin  Q.  Bryan  and 
Elizabeth  S.  Bryan. 

Ferd  D.  Bryant^  for  the  appellants. 

W.  J.  Montgomery,  for  the  appellee. 

**  McGowAN,  J.  On  January  10,  1885,  M.  Q.  Bryan  pur- 
chased a  plantation  in  Marion  county,  known  as  the  "J. 
Moody  place,"  from  Anna  L.  Gorham.  Part  of  the  purchase 
money  (two  hundred  dollars)  was  secured  by  the  note  of  th» 
said  Bryan  and  a  mortgage  of  his  "Ariel  place."  As  soon  as 
the  papers  '*  were  prepared  in  the  presence  of  Bryan  the 
note  and  mortgage  were  transferred,  for  valuable  considera- 
tion, to  the  plaintiff,  C.  A.  Woods.  When  the  note  became 
due,  Bryan  paid  tlie  interest  up  to  December,  1886,  and  wa» 
granted  indulgence  to  that  time  by  the  assignee,  the  plain- 
tifiF.  There  was  no  serious  proof  against  the  consideration 
or  bona  fides  of  the  debt  and  mortgage;  but  the  defense 
was  set  up  by  Mrs.  Elizabeth  S.  Bryan,  wife  of  the  mort-^ 
gagor,  M.  Q.  Bryan,  who,  for  the  reason  hereafter  stated,  wa» 
made  a  party  defendant.  The  facts  are  a  little  complicated, 
and,  in  order  to  make  clear  the  point  raised  by  her,  it  will 
not  be  out  of  place  to  make  a  short  statement  with  special 
reference  to  the  numerous  dates  of  the  different  trans- 
actions. 

On  March  10,  1876,  the  person  who  afterward  executed  the 
note  and  mortgage  in  question,  viz.,  M.  Q.  Bryan,  confessed  a 
judgment  before  the  clerk  of  the  court,  for  several  hundred 
dollars,  to  one  Francis  W.  Kerchner,  under  section  384  of 
the  code,  upon  the  following  statement: 

**This  confession  of  judgment  is  for  money  justly  due  to 
the  plaintiff  (F.  W.  Kerchner)  arising  upon  the  following 
facts:  Balance  on  my  note  for  five  hundred  and  fifty-thre« 
and  y^  dollars,  dated  January  26,  1874,  with  credit  thereoa 
same  day  of  $225,  and  $2  sheriff's  costs,  and  $15  plaintiff's 
costs  incurred  in  suit  on  said  claim,  amounting  in  all  tothre* 
hundred  ninety-three  and  -^^  dollars. 

[signed]     "  M.  Q.  Bryan,  defendant." 

On  November  16,  1880,  the  execution  on  this  confessed 
judgment  was  renewed  by  order  of  court,  and  in  May,  1893, 
the  debt  and  interest  apparently  due  on  this  judgment  of 
F.  W.  Kerchner  v.  M.  Q.  Bryan  was  assigned  to  Mrs.  E.  8. 
Bryan  without  recourse,  and  also  stated  clerk's  and  sheriff's 
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eosts,  amounting  to  twelve  dollars  and  thirty  cents.  On 
January  18,  1885,  the  said  M.  Q.  Bryan,  as  before  stated, 
executed  the  mortgage  in  question,  which  soon  after  was 
assigned,  for  valuable  consideration,  to  the  plaintiff,  C.  A. 
Woods. 

On  January  17,  1887,  Mrs.  Bryan,  as  assignee  of  the  judg- 
ment confessed  to  Kerchner,  had  it  revived  by  order  of  the 
court;  and  under  the  judgment  thus  revived  she  had  the 
mortgaged  tract  of  land  levied  on  and  sold  by  the  sheriff,  at 
whose  *•  sale  she  became  herself  the  purchaser  for  fifty  dol- 
lars, and  received  sheriff's  title  for  the  same.  And  very  soon 
thereafter  the  plaintiff.  Woods,  instituted  this  proceeding  to 
foreclose  his  mortgage  against  the  mortgagor,  M.  Q.  Bryan, 
making  his  wife,  Elizabetii  S.  Bryan,  also  a  party  defendant. 
The  complaint  sought  to  have  the  deed  to  Mrs.  Bryan  de- 
clared void,  both  upon  the  ground  of  actual  fraud  in  the 
assignment  of  the  Kerchner  judgment  to  iier,  and  also  upon 
the  ground  that  the  cotifession  of  that  judgment  assigned  to 
her,  and  under  which  she  bid  off  the  land  at  sheriff's  sale, 
was  null  and  void,  the  consideratior),  the  facts  "out  of  which 
the  alleged  indebtedness  arose,"  not  being  stated  as  required 
by  law. 

The  defendants  both  answered,  denying  all  the  allegations 
of  fraud,  and  insisting  that  the  confession  of  judgment  to 
Kerchner  was  in  all  respects  legal  and  valid,  and  had  an 
older  and  superior  lien  upon  the  tract  of  land  than  that  of 
the  mortgage  of  the  plaintiff.  And,  besides,  interposed  a 
demurrer  as  follows:  "  1.  That,  if  the  facts  stated  in  the 
amended  complaint  be  admitted  as  a  whole,  they  do  not  con- 
stitute a  cause  of  action;  2.  The  validity  of  a  judgment  can- 
not be  attacked  collaterally,  but,  under  the  practice  in  this 
state,  should  be  on  motion  to  vacate,  and  this  being  a  separate 
cause  of  action,  is  improperly  united  with  the  plaintiff's 
cause  of  action  to  foreclose  a  mortgage;  3.  The  fact  of  re» 
vival  of  the  said  judgment,  and  the  renewal  of  execution 
thereto,  being  slated  in  the  amended  complaint,  the  plaintiff 
is  estopped  from  again  bringing  its  validity  in  question.  It 
is  res  adjudicata;  4.  That  the  dates  given  by  plaintiff  in  the 
second  paragraph  of  the  said  amendment  as  to  the  original 
entry  of  the  said  judgment  and  the  subsequent  revival 
thereof  plainly  states  himself  out  of  court  on  that  position," 
etc. 

The  cause  came  on  to  be  heard  by  his  honor,  Judge  Gary, 
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who  held  that  the  judgment  confessed  by  M.  Q.  Bryan  to 
Kerchner  "before  the  clerk"  was  not  in  compliance  with 
law;  and  also  that  neither  the  renewal  of  the  execution  nor 
revival  of  the  judgment,  simply  between  the  parties,  could 
have  the  eflfect  of  giving  vitality  to  a  judgment  which  was 
absolutely  void,  certainly  not  as  to  all  persons  who  were 
neither  parties  nor  privies;  and  that  the  plaintiff  was  neither 
a  party  or  privy  '*  in  the  Kerchner  so-called  judgment. 
And,  therefore,  he  decreed  foreclosure. 

From  this  decree  Mrs.  Elizabeth  S.  Bryan  appeals  to  this 
court  upon  the  following  grounds,  alleging  error:  1.  In  hold- 
ing the  "statement  in  the  judgment  of  Kerchner  v.  Bryan^ 
insufficient,"  the  statement  containing  certain  items  of  costs 
incurred  by  the  plaintiff  therein  in  suit  on  said  claim  prior 
to  the  confession  of  judgment,  in  addition  to  the  amount  of 
the  note  stated  therein,  and  the  statement  in  the  confession 
of  judgment,  ouglit  to  have  been  held  good  to  the  amount  of 
such  items,  if  not  for  the  whole;  2.  In  not  holding  that  if 
the  statement  in  the  original  confession  of  judgment  was 
insufficient,  the  subsequent  renewal  by  order  of  court  on 
November  16,  1880,  after  summons  duly  served  and  default, 
and  again  the  revival  of  judgment  and  renewal  of  execution 
in  same  manner  on  June  17,  1887,  cured  any  defects  in  the 
original  judgment,  and  estopped  the  judgment  debtor,  or 
other  person  claiming  under  him,  from  again  bringing  its 
validity  into  question;  3.  In  overruling  the  defendants'  de. 
murrer  that  the  judgment  could  not  be  attacked  in  this  col- 
lateral manner,  but  should  be  by  motion  to  vacate,  which 
being  a  separate  cause  of  action,  could  not  be  united  with 
an  action  to  foreclose  a  mortgage;  4.  In  overruling  the  de- 
murrer, and  refusing  to  strike  out  the  amendment  to  the 
complaint  for  the  reasons  stated  in  the  demurrer  and  in  No. 
2  above;  5.  In  not  holding  that  the  lien  of  the  judgment  of 
Kerchner  v.  Bryan  was  superior  to  that  of  the  plaintiff's 
mortgage,  at  least,  after  the  judgment  for  renewal  of  execu- 
tion thereon;  and  the  defendants'  rights  having  become 
vested  by  sale  of  the  premises  thereunder,  could  not  be  dis- 
turbed by  the  lien  or  foreclosure  of  the  mortgage. 

ADDITIONAL  GROUNDS  OP  APPEAL. 

1.  In  allowing  the  testimony  of  J.  M.  Johnson  and  of  R.  J. 
Blackwell  relative  to  the  transfer  of  the  Kerchner  judgment, 
the  plaintiff  being  a  subsequent  creditor;  and  in  allowing 
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J.  M.  Johnson,  a  witness  of  plaintiff,  to  testify  as  to  the 
declarations  of  W.  C.  Gorham,  and  excluding  declarations  of 
said  party  in  reply  by  defendant.  2.  In  refusing  nonsuit  for 
grounds  stated  in  the  case,  and  in  allowing  the  testimony  of 
VV.  C.  Gorham  in  reply. 

''®  The  plaintiff  also  notified  the  parties  that  he  would  ask 
the  court  to  hear  him,  if  necessary,  in  support  of  the  decree, 
upon  the  following  additional  grounds:  1.  Because  the  facts 
proved  in  the  case  sustain  the  charge  of  fraud  as  alleged  in 
the  seventh  paragraph  of  the  complaint;  2.  Because  the  facts 
proved  in  the  case  sustain  the  allegations  of  the  fifth  para- 
graph of  the  complaint,  that  M.  Q.  Bryan  was  entitled  to 
"  homestead,"  etc.    (Abandoned.) 

Under  the  view  which  was  taken  by  the  circuit  judge,  he 
made  no  ruling  upon  the  issue  of  actual  fraud,  for  the  rea- 
8on,  doubtless,  that  he  considered  it  unnecessary.  The  case 
was  decided  on  the  other  ground  of  the  insufiiciency  of  the 
"  statement,"  upon  which  was  based  the  judgment  confessed 
before  the  clerk  to  Kerchner,  and  by  him  assigned  to  Mrs. 
Bryan.  In  order  to  prevent  repetition,  we  will  not  consider 
separately  the  demurrer  and  the  motion  for  nonsuit;  for  the 
reason  that  they  involve  the  identical  questions  of  law  that 
are  made  in  the  grounds  of  appeal.  As  the  circuit  judge 
said:  '*  The  real  issue  then  is  as  to  the  priority  of  the  judg- 
ment confessed  before  the  clerk,  and  the  lien  of  the  mort- 
gage herein  sought  to  be  foreclosed." 

Exception  1  complains  that  it  was  error  in  the  circuit  judge 
to  hold  that  the  statement  upon  which  the  judgment  wae 
confessed  to  Kerchner  was  "  insuflBcient,"  under  section  384 
of  the  code,  for  the  reason  that  it  made  reference  to  a  note, 
without  stating  the  facts  out  of  which  it  arose.  It  is  cer- 
tainly well  settled  in  this  state  that  a  description  of  a  note, 
without  a  statement  of  the  indebtedness  for  which  the  note 
was  given,  is  not  suflScient  to  sustain  a  confession  before  the 
clerk:  See  Weinges  v.  Cash^  15  8.  C.  44;  Ex  parte  Carroll,  17 
8.  C.  446.  In  the  case  of  Carroll  the  present  chief  justice 
said:  **  The  defect  in  the  judgment  is  substantial,  not  of  form 
merely.  If  the  statement  required  by  the  code  was  not  made, 
then  there  was  no  authority  to  enter  the  judgment,  and,  so 
far  aa  third  persons  are  concerned,  it  was  without  any  valid- 
ity, and  absolutely  void,"  etc. 

But  it  is  said  that  the  statement  contained  two  items  of 
eoBts,  sheriff*!  two  dollars  and  plaintifiTs  attorneys  fifteen 
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dollars,  incurred  in  suit  on  '•  said  claino,  and  the  judgment 
eliould  have  been  held  good  at  least  to  that  extent.  Section 
385  of  the  code,  for  a  confession  before  the  clerk,  allows  five 
dollars  costs,  which  as  far  as  appears,  was  not  included  in 
the  "statement"  wliich  was  the  foundation  of  the  judgment. 
Without  stopping  now  to  inquire  whether  a  judgment,  other- 
wise absolutely  void,  could  be  made  legal  and  valid  to  the 
extent  of  costs  charged  by  the  officers  of  court,  for  services 
rendered  in  obtaining  that  judgment,  it  is  sufficient  to  say 
here  that  no  such  question  was  made  in  the  court  below. 
No  such  question  was  brought  to  the  attention  of  the  circuit 
judge,  and,  of  course,  he  made  no  ruling  upon  it.  This 
court,  in  cases  of  this  kind,  having  only  appellate  jurisdic- 
tion, cannot  consider  an  original  question  made  here  for  the 
first  time:  Turbeville  v.  Flowers^  27  S.  C.  331;  Ex  parte  Car- 
roll,  17  S.  C.  446.     This  exception  cannot  be  allowed. 

Exceptions  2  and  5  charge  that,  even  if  the  "statement" 
in  the  original  confession  of  judgment  was  insufficient,  the 
Bubsequent  renewals  of  the  execution  and  the  revival  of  the 
judgment  cured  all  defects  in  the  original  judgment,  and 
estopped  the  judgment  debtor,  or  other  person  claiming 
under  him,  from  again  bringing  its  validity  into  question. 
It  must  not  be  overlooked  that  we  have  just  decided  that 
the  confession  of  judgment  to  Kerchner  was  absolutely  void. 
That  being  the  case,  it  is  said  in  section  117  of  Freeman  on 
Judgments,  '*  that  a  void  judgment  is,  in  legal  effect,  no  judg- 
ment. By  it  no  rigiits  are  divested;  from  it  no  rights  can 
be  obtained.  Being  worthless  in  itself,  all  proceedings  upon 
it  are  equally  worthless.  It  neither  binds  nor  bars  any  one. 
All  acts  performed  under  it,  and  all  claims  flowing  out  of  it, 
are  void.  The  parties  attempting  to  enforce  it  may  be  re- 
sponsible as  trespassers.  The  purchaser  at  a  sale,  by  virtue 
of  tlie  authority  of  it,  finds  himself  without  title  and  without 
redress.  The  first  and  most  material  inquiry  in  relation  to 
a  judgment  or  decree,  then,  is  in  relation  to  its  validity;  for 
if  it  be  null,  no  action  upon  the  part  of  the  plaintiff,  no  inac- 
tion upon  the  part  of  the  defendant,  no  resulting  equity  in  the 
hands  of  third  persons,  no  power  residing  in  any  legislative 
or  other  department  *®  of  government,  can  invest  it  with  any 
of  the  elements  of  power  or  vitality,"  etc. 

It  is  true  that  a  defendant  in  execution  may,  by  his  con- 
sent or  default,  or  in  many  other  ways,  estop  himself  from 
objecting  afterward  to  the  execution;  but  that  depends  upoa 
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the  doctrine  of  rea  adjudicala,  a  species  of  estoppel.  The 
doctrine  is  very  far-reaching,  but  it  is  strictly  limited  to  the 
parties  to  the  record  and  their  privies:  Hart  v.  Bates,  17 
S.  C.  41.  It  does  not  reach  to  strangers  outside  of  the  rec- 
ord. We  do  not  think  that  either  the  renewals  of  the  execu- 
tion or  the  revival  of  the  judgment  between  the  parties  had 
the  effect  of  giving  life  and  vitality  to  the  confessed  judgment, 
80  as  to  change  the  rights  of  the  plaintiff,  Woods,  who  was 
neither  a  party  nor  privy  thereto. 

Exceptions  3  and  4  complain  that  there  was  error  in  over- 
ruling the  defendant's  demurrer,  that  the  judgment  could 
not  be  attacked  in  this  collateral  manner,  but  should  be  by 
motion  to  vacate;  which,  being  a  separate  cause  of  action^ 
could  not  be  united  with  an  action  to  foreclose  a  mortgage, 
etc.  We  do  not  regard  this  as  a  collateral  attack  upon  the 
confessed  judgment.  The  plaintiflf  instituted  suit  in  equity  to 
foreclose  a  mortgage  upon  a  tract  of  land,  charging,  among 
other  things,  fraud.  The  defendants  made  defeDse  that  Mrs. 
Bryan  had  title  to  the  land,  which  she  had  purchased  at 
sheriflTs  sale,  under  the  judgment  of  Kerchner  v.  M.  Q.  Bryan, 
the  lien  of  which  was  older  and  superior  to  that  of  the  plain- 
tiflF's  mortgage;  and,  in  order  to  make  good  her  claim,  she 
offered  in  evidence  the  record  of  that  judgment,  when  it  ap- 
peared, from  the  mere  inspection  of  the  record,  that  the  said 
judgment  had  not  been  obtained  according  to  law,  and  was 
absolutely  void — certainly  as  against  all  but  the  parties  to 
the  record  and  their  privies.  In  the  progress  of  the  case  this 
judgment  was  encountered,  and  we  do  not  think  that  it  was 
error  to  disregard  it.  As  was  said  in  the  case  of  Turner  v. 
Malone,  24  S.  C.  401:  "If  the  infirmity  appears  in  the  record 
itself,  that  is,  no  doubt,  conclusive,  and  the  judgment  may 
be  disregarded  as  a  nullity  whenever  and  wherever  it  is  en- 
countered, in  any  proceeding,  direct  or  collateral,  as  in  the 
cases  of  Hill  v.  Robertson^  1  Strob.  1;  Bull  v.  Rotoe,  13  S.  C. 
855;  and  Clark  v.  Melton,  19  S.  0.  498." 

®'  The  defendants'  supplementary  exceptions  as  to  the 
competency  of  certain  testimony  upon  the  issues  of  actual 
fraud,  as  well  as  plaintiff's  additional  grounds  in  support  of 
the  circuit  decree,  may  be  considered  as  in  effect  disposed 
of  by  what  has  already  been  said. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed. 
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Confession  of  Judqmekt  — Statesifnt  of  Indebtedness.  —  A  state- 
ment for  judgment  upon  confession  which  sets  out  a  promissory  note  only 
as  the  debt  for  which  judgment  is  confessed  is  insufficient.  The  actual  con« 
sideration  for  the  note  should  appear:  Chajipel  v.  Chappel,  12  N.  Y.  215;  64 
Am.  Dec.  496,  and  note,  showing  that  the  object  of  the  statute  requiring 
such  a  statement  is  to  protect  the  other  creditors  of  the  judgment  debtor 
against  fraud,  by  compelling  the  parties  to  spread  upon  the  record  a  more 
particular  and  specific  statement  of  the  facts  out  of  which  the  indebtedness 
arose.  Under  a  statute  requiring  a  confession  of  judgment  to  state  con- 
cisely the  facta  out  of  which  the  indebtedness  arose,  and  to  show  that  the 
amount  thereof  is  justly  due  or  to  become  due,  a  statement  that  confession 
is  based  upon  a  note  given  in  consideration  of  goods,  wares,  and  merclian- 
dise  sold  by  plaintiflfto  defendant  before  the  date  of  the  note,  but  not  stat- 
ing any  time  of  sale  or  any  specific  kinds  of  goods,  is  insufficient  as  against 
other  creditors:  Bryan  v.  Miller,  28  Mo.  32;  75  Am.  Dec.  107,  and  note. 
So,  where  the  statement  sets  forth  a  promissory  note  as  constituting  the 
indebtedness,  without  disclosing  the  consideration  or  origin  of  the  note 
otherwise  than  by  saying  that  it  was  "given  upon  settlement  of  accounts," 
is  insufficient  to  sustain  the  judgment  as  against  subsequent  judgment 
creditors;  and  they  may  have  relief  against  the  judgment  by  a  creditor* 
suit,  as  well  as  by  motion  to  set  it  aside:  Dunham  v.  IValerman,  17  N.  Y. 
9;  72  Am.  Dec.  406.  Compare  monographic  note  to  Lee  v.  Figg,  99  Am, 
Dec.  275-278,  showing  generally  when  a  judgment  by  confession  is  void 
and  when  valid. 

Appeal. — Exceptions  or  Objections  not  made  in  the  trial  court  will  not 
be  considered  on  appeal:  Coad  v.  Home  Cattle  Co.,  32  Neb.  761;  29  Am.  St. 
Rep.  465;  but  are  deemed  to  have  been  waived:  Fleming  v.  Springfield,  154 
Mass.  520;  26  Am.  St  Rep.  268. 

Collateral  Atpacks  upon  Jpdgments. — What  constitutes  a  collateral 
attack  upon  a  judgment  does  not  seem  as  yet  to  have  been  satisfactorily 
defined.  In  Morrill  v.  Morrill,  20  Or.  96,  23  Am.  St.  Rep.  95,  it  is  said  to 
be  any  proceeding  which  is  not  instituted  for  the  express  purpose  of  annul- 
ling, correcting,  or  modifying  the  judgment.  From  the  note  to  People  v. 
Oreene,  6  Am.  St.  Rep.  453,  it  appears  that  a  motion  to  vacate  a  judgment 
is  not  a  collateral  attack  thereon.  And  in  Cully  v.  Shirk,  131  Ind.  76,  31 
Am.  St.  Rep.  414,  the  court  intimated  that,  if  the  question  were  necessar  ly 
involved,  it  would  hold  that  every  attack  upon  a  judgment  for  want  of 
jurisdiction  in  the  court  to  render  it,  predicated  on  matters  dehort  the  rec- 
ord, is  a  collateral  attack.  But  "the  question  most  worthy  of  attention"  is 
not.  What  is  a  collateral  attack?  but  is.  When  may  an  attack,  though  col- 
lateral, be  made  with  success?  See  monographic  note  to  Morrill  v.  Morrilit 
23  Am.  St.  Rep.  104. 
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Hall  v.  Hall. 

[41  South  Carolina,  163.] 

AprBLt.ATB  Pbociduei — Findings  of  Fact  mat  bb  Reviewkd  it  Errobs 
OP  Law  Enter  into  Them, — While  an  appellate  court  will  not  dis- 
turb the  findings  of  fact  made  by  the  trial  judge,  unless  they  are  mani- 
festly against  the  weight  of  the  testimony,  this  rule  does  not  apply  if 
he  committed  error  of  law  in  reaching  his  conclusions  of  fact,  as  where 
he  made  a  mistake  as  to  the  onus  probandi. 

Mortgagor,  Salb  bt  to  Mortgagee— Fraud— Onus  Probandi. — If  a 
mortgagee  takes  from  his  mortgagor  a  conveyance  of  the  mortgaged 
premises,  without  paying  anything  more  for  the  land  than  the  satisfac- 
tion of  the  old  debt  secured  by  the  mortgage,  the  burden  is  on  the 
mortgagee,  when  the  transaction  is  attacked  for  fraud,  to  show  that  it 
was  fair,  and  that  the  conveyance  was  of  the  equity  of  redemption, 
voluntarily  and  intelligently  given  npon  a  contract  of  sale  entirely  dis- 
connected from  the  mortgage  contract.  Especially  is  this  so  where  the 
mortgagor  is  a  very  old,  feeble,  and  illiterate  lady. 

Action  by  Louisa  Hall  against  Harrison  H.  Hall,  upon  the 
facts  stated  in  the  opinion.  The  trial  court  found  that  the 
plaintiff  was  not  entitled  to  relief,  and  dismissed  her  com- 
plaint with  costs. 

A.  B.  Siuckey  and  J.  B.  Kershaw,  for  the  appellant. 

J.  T.  Hay  and  W.  D.  Trantham,  for  the  appellee. 

*•*  McGowAN,  J.  This  was  an  action  to  have  a  deed  of 
four  hundred  and  eighty-four  acres  of  land  declared  void  and 
set  aside,  for  alleged  imposition,  misrepresentations,  and 
fraud,  the  deed  having  been  made  by  the  plaintiff,  a  very  old 
lady,  being  at  the  time  of  the  trial  eighty-two  years  of  age, 
infirm,  illiterate,  not  being  able  to  write  her  name,  and  igno- 
rant of  her  rights,  to  the  defendant,  Harrison  H.  Hall,  her 
nephew  and  son  in  law. 

The  complaint  alleged  that  in  settling  the  estate  of  her 
<3eceased  husband,  J.  J.  Hall,  who  died  intestate,  she  became 
indebted  to  the  defendant,  H.  H.  Hall,  who  was  the  admin- 
istrator of  the  estate,  in  the  sum  of  three  hundred  and  forty- 
nine  dollars  and  seventy  cents,  and  to  secure  the  same  gave 
him  a  mortgage  of  tiie  land  (four  hundred  and  eighty-four 
acres)  which  had  been  assigned  to  her  as  her  part  of  the 
lands  of  her  deceased  husband,  and  upon  which  was  her 
home.  This  was  in  1877;  but  as  soon  as  the  mortgage  debt 
became  due  (1880),  the  defendant  informed  the  plaintiff,  and 
made  her  believe,  that  her  right  of  redemption  under  the 
mortgage  was  forfeited,  by  reason  of  the  fact  that  the  debt 
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secured  thereby  was  past  due,  and  that  he  had  a  right,  there- 
fore, to  the  possession  of  the  land;  but,  if  she  would  sij^a 
another  paper,  she  should  be  allowed  time  within  which  to 
pay  the  debt.  Being  thus  misled,  and  not  being  able  to  read 
or  write,  the  plaintiff  signed  and  executed  an  instrument  oi 
writing,  which  was  then  and  there  presented  by  the  defend- 
ant, which  she  has  since  learned  was  an  absolute  deed  or 
conveyance  by  her  to  the  defendant;  that  there  was  no  con- 
sideration moving  between  the  plaintiff  and  defendant  in  the 
*••  execution  of  the  said  paper  other  than  the  mortgage  debt 
and  interest,  which  at  that  time  could  not  have  exceeded  the 
sum  of  five  hundred  and  thirteen  dollars,  and  the  said  tract 
of  land  at  that  time  was  reasonably  worth  the  sum  of  six- 
teen hundred  and  seventy-five  dollars,  etc.  The  defendant 
interposed  a  general  denial,  and:  1.  That  more  than  ten  years 
having  elapsed  since  the  accrual  of  any  right  of  action,  the 
plaintiff  is  barred  by  the  statute  of  limitations;  2.  That  more 
than  six  j'ears  having  elapsed,  the  plaintiff  is  barred  from 
maintaining  any  action  for  rents  and  profits;  and  3.  That 
more  than  six  years  having  elapsed,  the  plaintiff  is  barred 
from  maintaining  any  action  for  fraud,  as  alleged,  etc. 

The  cause  came  on  for  trial  by  his  honor.  Judge  Wither- 
spoon,  who  heard  the  testimony,  which  is  all  in  the  record. 
The  defendant  himself  was  not  sworn.  His  honor,  in  his 
decree,  among  other  things,  said  that  "  the  plaintiff  has 
failed  to  sustain  the  allegation  of  fraud,  and  I  find,  as  matter 
of  fact,  that  tlie  defendant  did  not  procure  the  execution  of 
the  deed  by  the  plaintiff  by  means  of  misrepresentations  and 

deceit It  is   claimed  that  plaintiff  was   induced  to 

sign  the  deed  through  the  importunity  and  on  account  of 
representations  therein  made  to  her  by  her  son,  called  Bud 
Hall;  but  the  evidence  does  not  satisfactorily  show  that  the 
defendant  had  knowledge  of,  or  authorized,  the  statements 
made  to  plaintiff  by  her  said  son,"  etc;  and  he  dismissed  the 
complaint.  From  this  decree  the  plaintiff,  after  being  re- 
fused a  new  trial  on  the  grounds  of  "  surprise"  and  "  after- 
discovered  evidence,"  appeals  to  this  court  upon  numerous 
exceptions,  which  are  all  printed  in  the  "case";  but  from 
the  view  which  the  court  takes,  it  will  not  be  necessary  or 
proper  to  consider  any  of  tiiera  except  those  numbered  1,  3, 
and  4,  which  substantially  make  but  a  single  point,  viz: 
"  Upon  whom  rests  the  burden  of  proof  that  the  purchase  of 
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the  equity  of  redemption  by  tlie  mortgagee  from  the  mort- 
gagor was  a  fair  transaction  for  a  sufficient  consideration?" 

The  decree  itself  nhows  not  only  the  findings  of  fact  by  the 
circuit  judge,  but,  also,  that  in  making  them  he  considered 
the  burden  of  proof  as  being  upon  the  plaintiff,  for  the  rea- 
son, as  we  suppose,  that  the  general  rule  is  that  the  burden 
is  upon  the  actor,  who  is  usually  the  plaintiflf.  It  **''  is  the 
well-settled  rule  of  this  court  not  to  disturb  findings  of  fact 
by  the  circuit  judge,  unless  they  are  manifestly  against  the 
weight  of  the  testimony.  But  that  rule  does  not  apply  to 
cases  where,  in  reaching  the  findings,  there  was  a  mistake  as 
to  the  onus  probandi.  In  such  cases  error  of  law  enters  into 
the  findings,  and  they  may  be  reviewed  as  errors  of  law.  See 
the  case  of  Johnson  v.  Clarke,  15  S.  C.  72,  where  it  was  held 
that  even  the  concurrent  findings  pf  fact  by  referee  and  cir- 
cuit judge  may  be  set  aside,  it  appearing  that  error  of  law  was 
committed  in  improperly  imposing  upon  the  plaintiff  the  bur- 
den of  proof,  which  should  have  been  placed  upon  the  defend- 
ant. 

Now,  this  case  was  one  between  mortgagor  and  mortgagee. 
In  such  case  the  mortgagee  has  a  position  of  influence  and 
power  in  respect  to  the  mortgagor,  especially  after  condition 
broken.  Under  our  law,  even  after  the  debt  is  due,  the 
mortgage  of  land  is  still  but  security  for  the  debt,  and  the 
mortgagee  has  duties  to  perform  somewhat  in  the  nature  of 
a  quasi  trustee.  He  cannot  take  possession  of  the  land  with- 
out foreclosure  or  an  open  public  sale,  and  any  such  agree- 
ment inserted  in  the  mortgage  itself  will  be  held  void,  as 
being  contrary  to  the  very  nature  of  a  mortgage.  It  is  true 
that  a  new  and  independent  agreement  between  the  parties, 
made  subsequently  to  the  execution  of  the  mortgage,  for  a 
release  of  the  equity  of  redemption,  if  made  between  com- 
petent parties,  "fairly  and  for  a  valuable  consideration," 
will  be  sustained.  But  the  court  of  equity  scrutinizes  trans- 
actions of  that  character  very  narrowly,  and,  to  be  sustained, 
it  must  appear  that  the  dealing  stands  disconnected  from  the 
original  mortgage  contract;  and,  moreover,  that  it  is  in  all 
respects  fair,  and  most  especially  in  a  case  where  the  party 
at  disadvantage,  the  mortgagor,  is  a  very  old,  feeble,  and 
illiterate  lady:  See  Russell  v.  Southard^  12  How.  139;  Robin- 
ton  V.  Amateur  Assn.,  14  S.  C.  152;  Brownlee  v.  Martin,  21  S.  C. 
400;  Banker  v.  Hendricks,  24  S.  C.  1;  Jones  on  Mortgages, 
■ec.  711. 
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No?f,  here  the  defendant  was  the  mortgagee,  and  obtained 
ft  conveyance  of  the  equity  of  redemption  from  the  feeble 
old  lady,  the  mortgagor,  without  paying  any  thing  more  for 
the  land  than  the  satisfaction  of  the  old  debt  secured  by 
mortgage.  *•*  We  tliink  it  was  incumbent  upon  the  defend- 
ant to  make  it  plain  that  said  conveyance  of  the  equity  of 
redemption  was  fairly  and  voluntarily  given,  upon  a  sepa- 
rate and  independent  contract  of  sale,  disconnected  from  the 
mortgage  contract;  and  that  the  plaintifif  knew  the  character 
and  effect  of  the  paper  she  signed,  and  signed  it  voluntarily 
and  intelligently.  As  the  case  has  to  go  back  to  the  circuit, 
we  think  notliing  further  should  be  said  now  which  might 
seem  to  prejudge  or  prejudice  it;  and  therefore  we  will  not 
undertake  to  express  any  opinion  upon  the  merits. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  set  aside  without  prejudice,  and  that  the 
cause  be  remanded  to  the  circuit  court  for  a  new  trial,  accord- 
ing to  the  conclusions  herein  announced. 


A  MoRTOAOEE  MAT  PoROHASB  TROM  Hi3  MoBTOAGOR  as  freely  AS  anj 
third  person:  See  note  to  King  v.  Cushmany  89  Am.  Dec.  372,  showing;;  that 
Bucb  a  conveyance  can  only  be  impeached  on  the  ground  of  fraud.  As  m 
general  rule  the  burden  of  proving  fraud  in  a  conveyance  is  upon  him  who 
alleges  it:  See  monographic  note  to  Brown  v.  Mitchell,  11  Am.  St.  Rep.  758, 
discussing  the  subject.  Tlierefore,  a  mortgagor  and  mortgagee  may  agreA 
that  the  latter  shall  be  entitled  to  the  property  which  is  subject  to  the  mort- 
gage in  consideration  of  his  release  of  the  debt.  Speaking  upon  the  subject 
in  Watson  v.  Edwards,  105  Cal.  75,  the  court  said:  "Appellant  contends 
that  he  should  have  judgment  because  the  original  transaction  between 
Sullivan  and  Clark  was,  in  law,  a  mortgage,  and  that  its  character  as  & 
mortgage  was  not  changed,  and  could  not  have  been  changed  by  the  subse^ 
qnent  acts  of  a  surrender  of  the  defeasance,  the  yielding  up  of  the  note,  the 
discharge  of  the  debt,  etc;  and  that  in  order  to  make  such  a  transfer  valid 
there  m  jst  be  some  new  consideration  from  the  mortgagee  to  the  mortgagor. 
This  contention  cannot,  in  our  opinion,  be  successfully  maintained.  A 
mortgagor  may  sell  and  convey  all  his  right  and  interest  in  the  mortgaged 
premises  to  the  mortgagee  where  the  transaction  is  fair,  honest,  and  with- 
out fraud,  and  where  no  unconscionable  advantage  has  been  taken  of  his 
position  by  the  mortgagee.  It  would  be  surprising  if  two  men  in  their 
senses  and  with  their  eyes  open  could  not  make  such  a  contract.  The  doc- 
trine "once  a  mortgage  always  a  mortgage"  does  not  refer  to  future  con- 
tracts. In  Washburn  on  Real  Property  it  is  said  that  the  character  of  a 
mortgage  cannot  be  changed  "  by  an  agreement  of  the  parties  made  at  the 
time  of  the  execution  of  the  deed,"  and  that  "equity  will  not  admit  of  a 
mortgagee  embarrassing  or  defeating  his  right  to  redeem  the  estate  by  any 
agreement  which  he  may  be  induced  to  enter  into  in  order  to  effect  a  loan"; 
but  that  "  this  does  not  preclude  any  subsequent  bona  fidt  agreement  in 
respect  to  the  estate  between  the  parties,"  and  that  "  the  mortgagee  may 
always  purchase  the  mortgagor's  right  of  redemption,  and  thus  acquire  an 
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absolute  title":  2  Washburn  on  Real  Property,  5th  et'  ,  sec3.  23,  24,  top  pp. 
65,  66.  Section  2889  of  the  Civil  Code  does  not  change  the  rnle.  The  caa« 
at  bar  is  in  principle  exactly  like  the  case  of  Oreen  r.  Butler,  26  Cal.  695. 
In  that  case  Justice  Sawyer,  speaking  for  the  court,  after  noticing  a  nam- 
ber  of  authorities  to  the  point,  says:  "  Independent  of  authority,  no  argu- 
ment is  necessary  to  show  that,  upon  principle,  a  mortgagor  has  the  same 
capacity  to  contract  with  reference  to  his  interest  in  the  mortgaged  pram* 
ises  that  he  haa  with  reference  to  any  other  property." 

While  it  is  very  important  for  the  court  to  scrutinize  closely  all  trans* 
actions  between  the  mortgagor  and  the  mortgagee  touching  a  sale  of  the 
equity  of  redemption,  yet,  where  such  transactions  appear  to  be  fair,  and 
supported  by  a  sufBcient  consideration,  they  will  be  upheld.  Thns,  in  an 
action  very  much  resembling  the  principal  case,  in  its  general  features,  bat 
differing  from  it  in  several  important  particulars,  where  the  mortgagor  waa 
a  young  man,  tweuty>nine  years  of  age,  whose  conduct  and  declarations  for 
a  series  of  years  showed  that  he  knew  the  difference  between  a  mortgage 
and  an  absolute  conveyance,  and  where  the  evidence  showed  that  he  intel- 
ligently and  voluntarily  conveyed  the  mortgaged  premises  to  the  mortgagee 
upon  the  consideration  of  the  mortgage  debt  and  other  indebtedness,  tha 
deed  of  conveyance  was  sustained:  See  McHall  r.  Bolt,  41  S.  0.  168h 


Simmons  Hardware  Company  v.  Bane  of  Green- 
wood. 

[41  South  Casouna,  177.] 

NoNStnr.— In  an  Action  bt  thb  Patbb  or  a  Check  against  the  bank  on 
which  it  is  drawn,  a  nonsuit  should  not  be  ordered  for  want  of  evi- 
dence of  funds  on  hand  if  there  is  some  testimony  of  the  existence 
of  sufficient  funds  to  the  credit  of  the  drawer's  account  to  meet  the 
check  when  presented. 

Banks  and  Bankinq — Pass-book  as  Evidsnob. — The  bank  or  pass  book  is 
not  always  the  most  reliable  evidence  of  funds  in  the  bank  to  the 
drawer's  credit  when  a  check  is  drawn.  If  the  pass-book  is  not  called 
for  in  an  action  by  the  payee  of  a  check  the  drawer  is  a  competent 
witness  to  prove  the  amount  of  such  funds  where  he  has  knowledge 
of  it 

Banks  and  Bankino — Evidknce.— In  an  Action  b7  thb  Patbb  or  a 
Check  the  testimony  by  a  depositor  and  the  cashier  of  the  bank  as  to 
why  two  accounts  of  the  depositor  were  kept  separate  is  properly  ex- 
cluded, as  it  calls  for  merely  an  opinion;  but  testimony  as  to  the  rea- 
son for  drawing  checks  on  one  of  these  accounts  in  favor  of  the  other 
is  admissible  as  explanatory  of  a  fact. 

Banks  and  Banking — Evidence. — In  an  Action  bt  the  Patee  or  A 
Check  against  the  bank  upon  which  it  is  drawn,  testimony  by  the 
plaintiff's  attorney  that  he  had  been  in  Formed  by  the  cashier  that  there 
was  money  enough  in  bank  to  the  credit  of  the  account  upon  which  the 
check  was  drawn  to  pay  it,  and  that  the  witness  had  so  informed  his 
client  before  the  action  was  commenced,  is  competent  either  on  direct 
or  cross  examination. 


I 
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Banks  andBakkino— Acnox  by  Pateb  of  Check. — The  holJer  of  a  check 
on  a  bank  can  maintaia  an  action  for  the  amount  specified  therein 
against  the  bank  before  it  U  accepted  or  certified  aa  good  by  the  bank, 
if  the  drawer  of  the  check  has  funds  deposited  in  the  bank  to  an  amount 
BuflBcient  to  meet  it  when  presented  for  payment. 

(hri  Radical  Differesck  Bei-wkkn  a  Check  and  a  Bill  of  Exchanob 
is  that  the  former  need  not  be  accepted,  while  the  latter  must  be,  in 
order  to  fix  the  liability  on  the  drawee. 

Banks  and  Banking— Custom  and  Usaob — Two  Aocousts— Indkbtkd- 
NE^s. — If  the  customer  of  a  bank  keeps  two  accounts  therein,  one  » 
general  merchandise  account  and  the  other  his  cotton  business  ac- 
count, and  the  bank  long  continues  the  habit  of  paying  uU  checks 
drawn  on  the  merchandise  account,  notwithstanding  the  constant  bal- 
ances  against  the  drawer  on  the  cotton  account,  it  cannot,  without 
previous  notice  to  the  customer,  refuse  payment  of  a  check  drawn  by 
him  on  funds  to  his  credit  on  the  merchandise  account,  upon  the 
ground  of  his  indebtedness  on  the  cotton  account. 

Trial — Objections. — A  misstatement  of  testimony  by  the  judge  to  the 
jury,  in  charging  them,  must  be  called  to  his  attention  at  the  time,  or 
be  remedied  by  a  motion  for  a  new  trial.  An  exception  thereto  noted 
after  trial  raises  no  question  of  law  which  can  be  considered  on  ap- 
peal. 

Taial — Error  Cored  by  Verdict. — In  an  action  by  the  payee  of  a  check 
against  the  bank  upon  which  it  is  drawn,  and  where  there  is  a  verdict 
for  the  whole  amount  of  the  check,  with  interest,  the  supreme  court 
will  not  consider  an  exception  to  the  instructions,  imputing  error 
therein  as  to  plaintiffs  right  to  recover  in  part. 

Banks  AND  Banking— Estoppel. — If  the  holder  of  a  check,  relying  upon 
the  statements  of  the  officers  of  the  bank  on  which  the  check  i» 
drawn,  is  induced  to  take  a  course  different  from  that  which  he 
otherwise  would  have  taken,  and  is  thereby  misled  to  his  prejudice,  the 
doctrine  of  estoppel  applies. 

Banks  and  Banking — Cashier  as  Agent — Admissions. — The  cashier  of  a^ 
bank  is  its  agent;  and  his  admission  as  to  the  existence  of  funds  suffi- 
cient to  pay  a  check  wheu  drawn  is  binding  on  the  bank. 

Action  by  the  Simmons  Hardware  Company  against  the 
Bank  of  Greenwood,  on  an  ordinary  check  drawn  by  Jervey 
&  Co.  on  the  defendant,  in  favor  of  the  plaintiflF,  for  ono 
hundred  and  sixty-three  dollars  and  ninety-seven  cents. 
The  bank  kept  with  Jervey  &  Co.  two  separate  accounts,  as 
described  in  the  opinion,  and  drafts  were  made  upon  each 
by  a  different  style  of  check.  The  bank  contended,  after  the 
discovery  of  the  error  referred  to  in  the  opinion,  that  there 
was  but  one  hundred  and  forty-two  dollars  and  seventy-one 
cents  to  the  credit  of  Jervey  &  Co.  on  the  merchandise  ac- 
count at  the  time  the  check  was  presented,  an  amount  insuf- 
ficient to  pay  the  check.  The  trial  court  charged  the  jury 
that  the  defendant  bank  was  estopped  to  deny  the  reality 
of  the  state  of  things  which  it  made  appear  to  exist,  and 
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upon  which  the  plaintiffs  were  led  to  rely;  and  that  nnder 
the  circumstances  the  plaintiflfs,  though  the  action  was 
brought  upon  the  check,  might  recover  the  one  hundred  and 
forty-two  dollars  and  seventy-one  cents,  if  there  was  that  much 
money  to  credit  of  Jervey  &  Co.  on  the  merchandise  account 
-at  the  time  that  the  check  was  presented.  The  jury  found 
for  the  plaintifif  in  the  sum  of  one  hundred  and  seventy- 
eight  dollars  and  fifty-six  cents;  judgment  was  entered,  and 
the  defendant  appealed. 

M.  P.  De  Bruhlf  for  the  appellant. 

Parker  Sc  McOowan,  for  the  appellee. 

***  McIvER,  C.  J.  The  object  of  this  action  was  to  re- 
cover the  amount  of  money  mentioned  in  a  check  drawn  by 
Jervey  &  Co.  on  the  2d  of  January,  1892,  on  the  defendant 
bank,  payable  to  the  order  of  the  plaintiff.  Inasmuch  as  the 
plaintiff  resided  and  did  business  in  a  distant  state,  the 
check  was  not  presented  for  payment  until  the  8th  of  Janu- 
ary, 1892,  when  payment  was  refused  ("no  funds"),  and  on 
the  next  day  it  was  formally  protested  for  nonpayment. 

Without  undertaking  to  set  out  the  evidence  adduced  at 
the  trial,  which  appears  in  the  *'  case,"  it  is  sufficient  to  state 
here  that  there  was  testimony  tending  to  show  that  Jervey  & 
Co.  were  merchants  in  the  town  of  Greenwood,  also  engaged 
in  the  business  of  buying  and  selling  cotton;  that  they  had 
been  doing  business  with  the  defendant  bank  for  several 
years,  the  bank  advancing  the  money  to  buy  the  cotton,  and 
taking  from  Jervey  &  Co,  drafts  drawn  by  them  against 
the  cotton  so  bought;  that  Jervey  &  Co.  kept  two  deposit  ac- 
counts with  the  bank,  one  of  which  is  designated  as  the 
merchandise  account,  upon  which  was  credited  money  aris- 
ing from  the  sales  of  merchandise,  and  upon  which  checks 
were  drawn  to  pay  for  the  merchandise  bought,  and  the 
other  designated  as  the  cotton  ***  account,  upon  which  the 
money  advanced  to  buy  cotton  was  charged,  and  the  drafts 
drawn  against  the  cotton  were  credited;  that  the  merchandise 
deposit  account  was  headed  "  Jervey  &  Co.,"  while  the  cotton 
deposit  account  was  headed  "Jervey  &  Co.,  C.  A.";  that  the 
checks  drawn  on  these  two  deposit  accounts  were  of  a  differ- 
ent style,  and  were  signed  differently,  one  being  "Jervey  & 
Co.,"  and  the  other  "  Jervev  &  Co.,  C.  A.,"  so  as  to  indicate 
to  which  of  the  two  accounts  they  were  to  be  charged;  that 
the  merobandise  account  ran  regularly  on  from  year  to  year, 
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while  the  cotton  account  began  and  closed  with  the  cotton 
season,  and  at  the  close  of  the  season  the  balance  on  the 
cotton  account,  which  was  usually,  if  not  always,  against 
Jervey  &  Co.,  was  closed  by  note;  that  the  bank  had  always 
previously  been  in  the  habit  of  paying  the  checks  of  Jervey  A 
Co.  on  the  merchandise  deposit  whenever  there  was  money 
sufficient  to  the  credit  of  Jervey  &  Co.,  without  regard  to  the 
fact  that  the  balance  was  against  them  on  the  cotton  deposit 
account,  or  that  the  bank  held  their  past  due  notes  given  to 
close  the  previous  cotton  season's  account;  that  when  the 
check  here  in  question  was  presented  for  payment  there 
appeared  on  the  books  of  the  bank  a  balance  on  the  merchan- 
dise account  in  favor  of  Jervey  &  Co.,  more  than  sufficient  to 
pay  said  check,  and  that  the  only  reason  given  for  refusing 
payment  thereof,  was  that  Jervey  &  Co.  then  owed  the  bank 
a  large  balance  on  the  cotton  account,  besides  notes  past  due 
to  a  large  amount;  that  subsequently  it  was  discovered  that, 
owing  to  an  error  in  the  books  of  the  bank,  the  balance  in 
favor  of  Jervey  &  Co.  on  the  merchandise  account  was,  in 
fact,  not  sufficient  to  meet  the  check,  but  this  discovery  was 
not  made  until  after  the  check  had  been  protested,  and  after 
the  commencement  of  this  action. 

It  seems  that  at  the  commencement  of  the  trial  a  motion 
was  made  to  dismiss  the  complaint  upon  the  ground  that  the 
fjicts  stated  therein  were  not  sufficient  to  constitute  a  cause 
of  action,  inasmuch  as  there  was  no  allegation  that  the  check 
had  been  accepted  by  the  bank;  but  this  motion  was  refused, 
and  the  trial  proceeded.  At  the  close  of  the  testimony  on 
the  part  of  the  plaintiff  a  motion  for  a  nonsuit  was  made 
upon  two  *®®  grounds:  1.  "  Because  there  was  no  evidence 
that  there  was  money  enough  on  deposit  in  said  bank  to  the 
credit  of  Jervey  &  Co.  to  pay  the  check  sued  on  at  the  time 
the  same  was  presented  ";  2.  "  Because  there  was  no  evidence 
that  the  check  sued  on  had  been  accepted  by  the  defend- 
ant bank,  or  certified  by  it  as  good."  At  the  close  of  the  tes- 
timony and  the  argument  of  counsel  the  case  went  to  the 
jury  under  the  charge  of  his  honor,  Judge  Izlar,  and  the  ver- 
dict was  in  favor  of  the  plaintiffs,  for  the  whole  amount  of 
the  check,  with  interest;  and  the  defendant  appeals  upon 
twenty-seven  grounds  from  the  judgment  entered  upon  the 
verdict. 

We  shall  not  undertake  to  state  or  consider  these  numer- 
ous grounds  in  detail,  but  will  confine  ourselves  to  such  ques- 
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tions  as  these  grounds  properly  present:  1.  Whether  there 
was  error  in  refusing  the  motion  to  dismiss  the  complaint 
upon  the  ground  above  stated;  2.  Whether  there  was  error  in 
refusing  the  motion  for  a  nonsuit;  3.  Whether  there  was  error 
in  any  of  the  rulings  as  to  the  competency  of  the  testimony 
offered;  4.  Whether  the  action  could  be  maintained  without 
allegation  and  proof  that  the  bank  had  accepted  the  check; 
6.  Whether  the  bank  had  the  right  to  set  up  as  a  defense  to 
the  action  the  balance  due  to  it  by  Jervey  &  Co.  on  the  cot- 
ton account,  or  on  the  past  due  notes;  6.  Whether  there  was 
error  in  misstating  the  testimony  to  the  jury;  7.  Whether 
there  was  error  in  the  instructions  to  the  jury  as  to  the  right 
of  plaintiffs  to  recover  a  part  only  of  the  amount  mentioned 
in  the  check;  8.  Whether  there  was  error  in  the  instructions 
given  to  the  jury  as  to  the  doctrine  of  estoppel. 

As  to  the  first  ground  upon  which  the  motion  for  a  non. 
suit  was  based,  it  is  sufficient  for  us  to  say  that  we  think 
there  was  some  testimony  tending  to  show  that  Jervey  &  Co. 
had  suflficient  funds  to  their  credit  on  the  merchandise  deposit 
account  to  meet  the  check  at  the  time  it  was  presented,  and 
therefore  the  nonsuit  was  properly  refused.  As  to  the  second 
ground  of  the  motion  for  a  nonsuit,  that,  as  well  as  the  ques- 
tion whether  the  circuit  judge  erred  in  refusing  to  dismiss 
the  complaint  because  it  did  not  state  facts  sufficient  to  con- 
stitute '*■'  a  cause  of  action,  will  be  considered  when  we 
reach  the  fourth  question  above  stated. 

The  third  general  question  above  stated  involves  several 
rulings  as  to  the  competency  of  certain  testimony.  The  first 
of  these  rulings,  assailed  in  defendant's  second  exception,  is 
to  that  allowing  the  witness  Sparkman,  who  was  the  manag- 
ing partner  of  the  firm  of  Jervey  &  Co.,  to  testify  as  to  the 
amount  of  money  that  firm  had  to  their  credit  in  the  bank 
when  the  check  was  drawn,  the  point  of  the  objection  seem- 
ing to  be  that  the  bank  or  pass  book  was  the  best  evidence. 
The  *'  case"  does  not  show  that  the  objection  was  based  upon 
that  ground,  nor  does  it  show  that  the  pass-book  was  called 
for,  and,  if  it  had  been,  probably  it  would  have  been  produced. 
Indeed,  the  "case"  does  not  show  that  any  ruling  was  made. 
It  simply  shows  that  when  Sparkman  was  asked  the  ques~ 
tion,  that  an  objection  was  interposed,  but  upon  what  ground 
does  not  appear.  But  as  witness  went  on  to  say  that  he 
knew  '*  of  his  own  knowledge"  the  amount  to  the  credit  of 
the  firmi  w«  do  not  think  there  was  any  ground  for  the  ob- 
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jection;  for  it  seems  from  the  case  of  Meade  v.  Carolina  NaU 
Bank,  26  S.  C.  608,  reported  more  fully  in  1  S.  E.  Rep^ 
419,  the  pass-book  is  not  always  the  most  reliable  evidence^ 

The  next  ruling  as  to  the  competency  of  the  testimony  as- 
sailed by  defendant's  third  exception  is  to  allowing  the  sam» 
witness  to  testify  as  to  the  contents  of  a  letter;  but  the  "  case'*' 
shows  that  the  objection  to  such  testimony  was  sustained. 

Tlie  next  ruling  assailed  by  defendant's  fourth  exception  i» 
in  sustaining  plaintififs'  objection  to  Sparkman's  testimony  a» 
to  why  the  two  deposit  accounts  were  kept  separate.  The- 
objection  was  properly  sustained,  because  it  was  a  mere  mat- 
ter of  opinion  and  not  the  statement  of  a  fact.  For  the  sam* 
reason  the  objection  to  the  statement  of  Greene,  the  cashier 
of  the  bank,  assailed  in  defendant's  sixth  exception,  wa» 
properly  sustained.  The  next  ruling  assailed  in  defendant'* 
seventh  exception  was  not  objectionable,  as  it  was  a  simple 
statement  of  a  fact  explanatory  of  why,  in  some  instances,- 
checks  were  drawn  by  Jervey  &  Co.  on  the  cotton  account  to- 
***  be  deposited  to  the  credit  of  the  merchandise  account^ 
for  the  purpose  of  replacing  money  taken  out  of  the  storey 
instead  of  drawn  from  the  bank,  to  pay  for  cotton  purchased. 

The  remaining  objection  to  the  rulings,  as  to  testimony 
taken  by  defendant's  eighth  exception,  is  in  allowing  Mr. 
McGowan  to  state  that  he,  as  their  attorney,  had  communi- 
cated to  the  plaintiffs  the  fact  that  he  had  learned  from  the^ 
cashier  of  the  bank  that  Jervey  &  Co.  had  money  in  bank: 
sufficient  to  meet  the  check  before  the  action  was  commenced^. 
Although  the  objection  to  this  testimony  was  sustained  whea 
first  offered,  yet  it  was  allowed  to  come  out  on  the  cross-exam- 
ination without  objection,  and,  therefore,  it  does  not  seem  to> 
us  that  the  eighth  exception  can  be  sustained.  Moreover,  wfr 
do  not  think  the  testimony  was  incompetent,  and,  if  ther*- 
was  any  error,  it  was  in  sustaining  the  objection  in  the  firsts 
instance. 

We  come  next  to  the  fourth  question  stated  above,  whicb 
involves  the  most  material  and  important  inquiry  in  thecase^ 
It  is  not  to  be  denied  that  upon  this  question,  whether  th» 
holder  of  a  check  on  a  bank  can  maintain  an  action  for  th& 
amount  specified  therein  against  the  bank  before  it  is  ao^ 
cepted  or  certified  as  good  by  the  bank,  provided  the  drawer 
of  the  check  has  funds  deposited  in  the  bank  to  an  amount 
sufficient  to  meet  it  when  presented  for  payment,  there  i» 
very  considerable  conflict  of  authority.     The  cases  on  the  onar 
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side  and  the  other  of  this  question  maybe  found  collated 
in  Morse  on  Banks,  sections  493  and  494,  where  the  author 
expresses  a  very  decided  opinion  in  favor  of  the  aflfirniative 
cf  the  question.  We  need  not,  however,  go  into  any  discus- 
«ion  of  these  conflicting  cases,  for  we  have  a  decision  in  this 
state,  in  the  case  of  Fogarties  v.  State  Bank,  12  Rich.  518,  78 
Am.  Dec.  468,  which,  in  our  judgment,  is  absolutely  conclu- 
sive of  the  question,  and  we  are  bound  by  the  authority  of 
that  case.  In  that  case  it  was  distinctly  held  that  an  action 
could  be  maintained  by  the  holder  of  a  check  under  the  cir- 
cumstances mentioned.  The  opinion  was  delivered  by  that 
able  jurist,  Johnstone,  J.,  and  we  think  his  conclusion  is  fully 
vindicated  by  his  reasoning  and  the  authorities  which  he 
cites.  It  would  be  idle  for  us  to  attempt  to  add  any  thing  to 
what  is  there  so  well  said,  *®*  and  we  follow  that  decision, 
cot  only  because  it  is  authoritative,  but  also  because  it  is 
fully  supported  by  reason. 

That  case  shows  just  what  the  circuit  judge  held  in  this 
case,  that  the  true  theory  is  that,  when  a  bank  receives  the 
money  of  a  depositor  and  places  the  amount  to  the  credit  of 
fiuch  depositor  on  his  deposit  account,  the  implied  contract 
on  the  part  of  the  bank  is,  that  it  will  pay  all  checks  drawn 
1i>y  the  depositor,  in  such  amounts  and  to  such  persons  as 
may  be  mentioned  in  such  checks,  as  long  as  there  remains 
to  the  credit  of  the  depositor  on  such  account  an  amount 
fiufficient  to  pay  such  checks.  That  case  also  shows  that  it 
is  an  entire  mistake  to  say,  as  has  been  said  in  some  of  the 
cases,  that  there  is  no  privity  between  the  bank  and  the  holder 
<of  the  check,  for,  as  we  have  seen,  the  contract  of  the  bank 
98  to  pay  any  person  who  may  present  the  check  of  the  de- 
positor, it  matters  not  who  he  may  be.  In  this  respect  it 
is  analogous  to  the  case  of  an  ordinary  promissory  note,  pay- 
able tea  named  payee,  or  order,  wliat  particular  person  may, 
by  the  order  of  the  payee,  become  entitled  to  receive  the 
anoney  mentioned  in  the  note  may  not  be  known  to  either 
maker  or  payee  at  the  time  tlie  original  promise  was  made, 
hut  no  one  ever  supposed  that  there  was  any  want  of  privity, 
hy  reason  of  that  fact,  between  the  maker  of  the  note  and 
4he  person  to  whom  it  was  indorsed.  So  here  the  promise  of 
the  bank  is  to  pay  to  whoever  may  be  named  in  the  check, 
and,  therefore,  upon  the  breach  of  such  promise,  the  person 
named  has  a  right  of  action  for  such  breach.  But,  as  we 
iiave  said,  in  view  of  the  masterly  discussion  of  tins  question 
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by  Johnstone,  J.,  in  the  case  above  cited,  we  need  not  pursue 
the  Bubject  further. 

It  seems  to  us  that  the  conflixst  of  authority  upon  this 
point  arises,  partly  at  least,  from  confounding  a  check  with 
an  ordinary  bill  of  exchange.  While  it  is  true  that  there  is  a 
resemblance  between  these  two  classes  of  instruments,  there 
are  also  radical  differences,  one  of  which  is  that  the  former 
need  not  be  accepted,  while  the  latter  must  be,  in  order  to  fix 
liability  on  the  drawee.  As  to  the  difference  between  these 
two  classes  of  instruments,  see  Story  on  Promissory  *•• 
Notes,  sec.  489;  Btill  v.  Bank  of  Kasaon,  123  U.  S.  109. 

The  fifth  question  involves  the  inquiry  whether  the  bank 
had  a  right  to  set  up  the  past  due  notes  of  Jervey  &  Co.  and 
the  balance  against  them  on  the  cotton  account.  If,  as  we 
have  seen,  the  bank  received  the  deposits  on  the  merchandise 
account  under  an  implied  promise  to  pay  the  checks  of  Jer- 
vey <fe  Co.  on  that  account  as  they  were  presented,  then  there 
was  an  application  of  that  fund  to  that  purpose,  and  the  bank 
could  not  afterwards  apply  the  same  to  any  other  purpose; 
certainly  not  without  the  consent  of,  or  previous  notice  to, 
Jervey  &  Co.  There  being  testimony  to  show  that  it  was  the 
long-continued  habit  of  the  bank  to  pay  such  checks  not- 
withstanding the  constant  balances  against  Jervey  &  Co.  on 
the  cotton  account,  as  well  as  the  outstanding  past  due  notes, 
it  seems  to  us  that  the  bank  could  not  depart  from  such 
long-continued  usage  and  custom  without  some  notice  to 
Jervey  &  Co. 

As  to  the  sixth  question,  which  arises  out  of  the  ninth  ex- 
ception, in  which  the  circuit  judge  is  charged  with  misstating 
the  testimony  to  the  jury.  In  the  first  place,  such  an  excep- 
tion raises  no  question  of  law  which  can  be  considered,  the 
remedy  being  by  a  motion  for  a  new  trial  in  the  circuit  court, 
or  by  calling  the  attention  of  the  judge  to  the  misstatement 
at  the  time  it  is  made:  State  v.  Jones,  21  S.  C.  596,  which 
has  been  followed  in  numerous  cases.  In  the  second  place, 
there  was  no  real  mistake  in  the  statement  of  the  testimony, 
for  we  do  not  find  any  testimony  tending  to  show  that  any 
checks  were  drawn  on  the  cotton  account  "to  pay  amounts 
owing  on  the  merchandise  account."  On  the  contrary,  the 
testimony  was  that  checks  were  sometimes  drawn  on  the 
cotton  account  to  replace  money  taken  out  of  the  store  to 
buy  cotton  with. 

The  seventh  question  is  whether  there  was  error  in  the  in- 
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Btructions  to  the  jury  as  to  the  right  of  the  plaintiflFs  to  recover 
a  part  of  the  amount  of  the  check.  Inasmuch  as  the  verdict 
of  the  jury  was  for  the  wjiole  amount  of  the  check,  wilh  in- 
terest, this  question  loses  all  practical  importance,  and  need 
not,  therefore,  be  considered. 

*•*  The  eighth  question  raises  the  inquiry  as  to  the  in- 
structions given  to  the  jury  in  regard  to  the  doctrine  of 
estoppel.  It  seems  to  us  that  a  bare  reading  of  the  charge 
(which  should  be  incorporated  in  the  report  of  the  case) 
is  quite  sufficient  to  show  that  there  was  no  error  here. 
Whether  the  evidence  was  sufficient  to  sustain  the  estoppel 
was  a  question  for  the  jury,  and  not  for  us,  as  there  cer- 
tainly was  some  evidence  upon  the  subject. 

In  some  of  the  exceptions  it  seems  to  be  intimated  that 
the  judge  erred  in  charging  on  the  facts;  but,  after  a  careful 
examination  of  the  charge,  we  are  unable  to  discover  a  single 
instance  in  which  the  judge  even  intimated  any  opinion  as 
to  any  one  of  the  disputed  questions  of  fact. 

The  fifteenth  exception,  as  to  the  agency  of  the  cashier, 
Greene,  cannot  be  sustained.  Surely,  the  cashier  is  the  agent 
of  the  bank,  and  the  continuing  agent,  and  the  testimony  as 
to  his  admissions  that  there  was  a  sufficient  balance  in  favor 
of  Jervey  &  Co.  on  the  merchandise  account  to  pay  the  check 
at  the  time  it  was  presented  was  unquestionably  binding  on 
the  bank. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed.      

Banks  akd  Banking — Checks. — Bank  checks  are  not  inland  bills  of 
exchange:  See  notes  to  Lonitiana  Nat.  Bank  v.  CUizfns'  Bank,  25  Am.  Rep. 
96;  Sheedy  v.  Roach,  25  Am.  Rep.  684;  Hatoley  v.  JeUe,  45  Am.  Rep.  133, 
■bowing  that  the  former  are  used  and  treated  as  cash,  that  they  are  always 
drawn  upon  a  bank  or  banker,  and  that  they  are  drawn  against  funds  on 
deposit  with  a  bank  or  banker;  while  the  latter  are  not  draM'n  on  such 
deposits  necessarily,  and  acceptance  raises  no  implication  that  the  drawer 
has  such  funds  to  meet  it:  See  notes  to'  Louisiana  NaL  Bank  ▼.  Citizens' 
Bank,  25  Am.  Rep.  96;  Haxoley  v.  JeUe,  46  Am.  Rep.  133.  In  the  note  last 
cited  it  is  said  that  without  acceptance  no  action  can  be  maintained  by  the 
bolder  upon  either  against  the  drawer.  A  check  drawn  upon  a  bank  for 
more  than  the  amount  of  the  drawer's  funds  on  deposit  creates  no  lien  upon 
and  giTes  the  payee  no  right  to  the  actual  balance,  until  the  bank  has 
agreed  to  pay  it  jn-o  tanto:  See  note  to  BuUard  r.  Randall,  61  Am.  Deo.  436. 
That  the  holder  has  a  right  in  equity  to  recover  the  amount  from  the  de- 
pository, see  note  to  Hemp/iiU  v.  Yerkes,  19  Am.  St.  Rep.  612.  In  some  of 
the  states  a  check  drawn  by  a  depositor  for  a  less  sum  than  he  has  in  the 
bank  operates  to  transfer  the  sum  named  to  the  payee,  who  may,  after  de- 
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mand  and  refusal,  sue  for  and  recover  the  sam  from  the  bank:  Former  T. 
Smith,  31  Neb.  107;  28  Am.  St.  Rep.  510,  and  note.  In  those  states  it  ui 
said  that  there  is  no  such  thing  as  "acceptance"  of  checks  in  the  ordinary 
sense  of  the  term:  Metr(ypolUan  Nat.  Bank  v.  Jones,  137  111.  634;  31  Am.  St. 
Rep.  403.  The  general  rule,  however,  is  that  there  must  be  a  presentment 
and  acceptance,  and  after  demand  and  refusal,  where  the  depositor's  balance 
in  the  bank  is  sufficient  to  pay  the  check,  the  holder  cannot  bring  suit  on  it 
against  the  drawee,  as  there  is  no  privity  between  the  holder  and  the  bank 
until  the  check  is  presented  and  accepted,  and  because  the  check  does  not 
operate  as  an  equitable  assignment  of  the  deposit,  or  impose  any  liability 
apon  the  bank  to  pay  such  holder:  See  monographic  notes  to  Hemphill  v. 
Terkea,  19  Am.  St.  Rep.  609-612;  Sowden  v.  Craig,  96  Am.  Dec.  132-135; 
In  re  Franklin  Bank,  19  Am.  Dec.  422,  where  the  subject  is  elaborately  dis* 
cussed  and  the  cases  collected.  The  declarations  and  admissions  of  the 
cashier  of  a  bank,  which  are  within  the  scope  of  his  ordinary  duties,  though 
not  expressly  authorized,  are  binding  on  the  bank;  but,  if  they  are  out  of  the 
scope  of  his  authority,  they  do  not  bind  the  bank:  See  notes  to  Coraer  v. 
Paul,  77  Am.  Dec.  763;  Cocheeho  Nat.  Bank  v.  Haskell,  12  Am.  Rep.  75. 

E3T0PPEL. — One  who  knowingly  causes  another  to  believe  in  the  existence 
or  nonexistence  of  a  certain  fact,  believing  which  the  latter  alters  his 
previous  condition,  the  former  is  estopped  to  deny  the  existence  or  noa< 
existence  of  such  fact:  See  notes  to  Marines  v.  Goblet,  17  Am.  St.  Rep.  24; 
Oiles  Lithographic  etc.  Go.  v.  Chase,  14  Am.  St.  Rep.  440. 

Notice  to  Agent  is  Notice  to  Principal. — The  rule  that  notice  ac- 
quired by  an  agent  while  transacting  the  business  of  his  principal  is  notice 
to  the  latter  applies  as  well  to  banking  and  other  corporations  as  to  Individ* 
oals,  but,  when  the  agent  acts  for  himself  and  not  for  his  principal,  the  rule 
does  not  apply:  Merchants'  Nat.  Bank  v.  Lovitt,  114  Mo.  519;  35  Anu  St* 
Rep. 770,  and  note;  and  monographic  note  to  Tientor  v.  Pothen,  24  Am.  St. 
Rep.  228,  discussing  the  subject. 

Nonsuit— When  Proper. — In  the  absence  of  all  testimony  in  support 
of  the  material  allegations  in  the  complaint,  a  nonsuit  is  proper;  but  when 
there  is  any  testiuiony  directed  to  those  allegations,  the  weight,  truth,  and 
sufficiency  of  which  are  to  be  determined,  the  case  must  go  to  the  jury: 
Whitney  Mfg.  Co.  T.  Richmond  etc,  R.  R.  Co.,  38  S.  C.  365;  37  Am.  St  Rep. 
767,  aad  note. 
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CJoRPORATioss  —  Employees — Bt-laws  as  Notice  and  Evidence. — A 
stranger  in  dealing  with  a  corporation  is  not  bound  to  inquire  into  the 
by-laws  of  such  corporation  to  ascertain  whether  the  officer  or  agent 
with  whom  he  is  dealing  has  authority  to  act.  Hence,  if  a  corporation, 
through  its  president,  eiii|  1  >ys  one  eis  its  agent  by  the  year,  and  gives 
him  "absolute  charge,"  it  will  not  be  allowed,  after  receiving  such 
agent's  services  for  seventeen  months,  and  then  dismissing  him  for 
cause,  to  prove,  by  its  by-laws,  in  an  action  by  the  agent  to  recover  a 
balance  of  salary  due,  that  the  president  had  no  authority  to  employ 
any  one  by  the  year. 
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Action  by  Moyer  against  the  East  Shore  Terminal  Com- 
pany. There  was  a  verdict  for  the  plaintiff,  and  the  defend- 
ant appealed. 

Mitchell  <fc  Smith,  for  the  appellant. 

/.  N.  Nathans,  for  the  appellee. 

'®*  McIvER,  C.  J.  Tlie  only  question  made  by  this  ap- 
peal is  whether  his  honor.  Judge  Izlar,  erred  in  ruling  certain 
testimony  offered  by  defendant,  appellant,  to  be  incompetent 
For  a  proper  understanding  of  this  question  it  will  be  nec« 
essary  to  make  a  brief  statement  of  the  nature  of  the  action 
and  of  the  testimony  adduced  by  the  plaintiff  to  sustain  his 
claim.  In  the  second  paragraph  of  the  complaint  the  plaii>- 
tiff  alleges,  substantially,  that  on  the  23d  of  July,  1891,  he 
was  employed  by  the  defendant  as  agent,  by  the  year,  at  a 
salary  of  eighteen  hundred  dollars  per  year,  payable  monthly. 
In  the  third  paragraph  the  allegation,  substantially,  is,  that 
on  the  day  named  plaintiff  entered  upon  his  duties  and  duly 
discharged  the  same  until  the  18th  of  November,  1891,  and  was 
then,  and  always  thereafter,  »»*  until  the  23d  ef  July,  1892, 
ready  and  willing  to  perform  said  duties.  4.  That  on  the 
18th  of  November,  1891,  the  defendant  refused,  and  continues 
to  refuse,  to  allow  plaintiff  to  discharge  the  duties  of  his  em- 
ployment; and  judgment  is  demanded  for  the  balance  due 
him  on  his  salary  up  to  the  23d  of  July,  1892. 

In  the  answer  defendant  denies  the  allegations  contained 
in  the  second  and  third  paragraphs  of  the  complaint;  and,  in 
answer  to  the  fourth  paragraph  of  the  complaint,  defendant 
says  that  the  employment  of  defendant  was  duly  terminated 
on  the  Ist  of  December,  1891.  So  that  the  only  issue  was 
whether  plaintiff  was  employed  by  the  j'ear  and  entitled  to 
his  salary  up  to  the  end  of  the  year  terminating  on  the  23d 
of  July,  1892. 

The  plaintiff,  without  objection,  offered  testimony  tending 
to  show  that  he  was  employed  by  Gaddis,  the  general  man- 
ager of  the  defendant  company,  on  the  23d  of  July,  1890,  by 
the  year,  to  serve  the  company  as  agent,  at  the  salary  stated 
in  the  complaint;  that  he  continued  in  such  employment  up 
to  the  19th  of  November,  1891,  when  the  defendant  company 
refused  to  allow  him  to  continue  such  service;  that  on  the 
20th  of  October,  1891,  one  Swanilz,  who  seems  to  have  been 
the  consulting  engineer  of  the  company,  asked  plaintiff  for 
his  resignation,  which  he  declined  to  give;  that  a  few  days 
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after  Swanitz  offered  to  employ  plaintifif  as  book-keeper,  at  » 
salary  of  seventy-five  dollars  per  month,  if  he  would  resign 
bis  position  as  agent,  which  was  likewise  declined;  that  oa- 
the  31st  of  October,  1891,  plaintiff  was  formally  notified  in- 
writing,  signed  by  the  vice-president  of  the  company,  and 
countersigned  by  said  Swanitz,  as  consulting  engineer,  that 
he  was  discharged  for  cause;  that  Gaddis,  who  appointed 
plaintiff  as  agent,  when  applied  to  to  become  the  general 
manager  of  the  company,  by  a  letter  from  the  president  of 
the  conipany,  written  from  New  York,  where  the  office  of  the 
company  seems  to  have  been  located,  was  told  in  said  letter, 
amongst  other  things,  "You  are  to  have  absolute  charge^ 
there,"  and  in  a  short  time  afterward  he  received  his  appoint- 
ment in  writing,  signed  "East  Sliore  Terminal  Company,  by 
Geo.  A.  Evans,  president." 

After  this  testfmony  and  other  which  it  is  not  deemed 
necessary  to  state  was  offered  the  plaintiff  closed,  and  the- 
defendant,  in  offering  its  testimony,  which  is  not  set  out  itk 
the  '•*'  "  case,"  offered  in  evidence  the  by-laws  of  the  East 
Shore  Terminal  Company,  "to  prove  that  no  officer  of  the- 
company,  except  the  board  of  directors,  was  authorized  U> 
make  contracts  for  service  for  the  period  of  a  year."  To  the 
evidence  thus  offered,  plaintiff's  counsel  objected,  and  the 
court  sustained  the  objection,  to  which  ruling  defendant  duly 
excepted,  and  the  only  question  is  as  to  the  correctness  of 
sucli  ruling. 

It  seems  to  be  conceded  in  the  argument  of  counsel  for 
appellant,  that  a  stranger,  in  dealing  with  a  corporation,  ia 
not  bound  to  inquire  into  the  by-laws  of  such  corporation  in 
order  to  ascertain  whether  the  officer  or  agent  with  whom  he 
is  dealing  has  authority  to  act;  but  whether  conceded  or 
not,  the  case  of  Walker  v.  Railroad  Co.^  26  S.  C.  80,  is  suffi- 
cient authority  to  sustain  that  proposition.  For,  as  was  said* 
in  that  case:  "  Now,  it  is  well  settled  that  a  corporation  m&yt 
contract  and  be  contracted  with,  through  an  agent  whose  au- 
thority may  be  implied  from  facts  and  circumstances  show- 
ing recognition  or  ratification  by  the  corporation.  Indeed',, 
it  seems  that  the  same  presumptions  are  applicable,  in  this 
respect,  to  corporations  as  to  natural  persons":  See,  also,  to 
same  effect,  McCreery  v.  Garvin,  39  S.  C.  375,  likewise  cited 
by  counsel  for  respondents. 

But  it  is  contended  that  the  plaintiff  here  is  not  a  stranger, 
but  is  an  employee  of  the  company,  and,  therefore,  bound  to 
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take  notice  of  the  by-laws  of  the  company.  While  it  may 
be  quite  true  that  the  plaintiff  is  not  now  a  stranger,  yet  he 
certainly  was  so  when  he  entered  into  the  contract,  upon 
which  this  action  was  based,  with  the  general  manager  of 
ithe  company,  who,  when  he  was  appointed,  was  told  by  the 
president  of  the  company:  "You  are  to  have  absolute  charge 
tiiere,"  and  who,  tlierefore,  plaintiff  had  a  right  to  assume, 
■was  invested  with  full  authority  in  the  premises.  And  when 
to  this  is  added  the  facts  that  the  plaintiff  entered  upon  the 
•work  for  which  he  was  employed,  and  continued  to  discharge 
the  duties  of  his  office  for  more  than  a  year  without  any 
<iemur  or  complaint  upon  the  part  of  the  company,  or  any 
of  its  officers  or  agents,  until  after  a  considerable  portion  of 
the  second  year  had  elapsed;  and  when  the  company,  by  its 
.attempt  to  obtain  from  the  plaintiff  *•*  the  resignation  of 
liis  office  and  by  its  threat  of  discharge  for'cause,  had  there- 
t)y  practically  recognized  the  legality  of  the  appointment 
made  by  the  general  manager  (for  it  would  be  absurd  to  ask 
for  the  resignation  of  an  office  which  had  never  been  con- 
ferred, or  to  discliarge  for  cause  a  person  from  an  office 
•which  he  never  held),  it  seems  to  us  that  it  is  too  late  now 
tfor  the  company  to  attempt  to  shield  itself  from  the  perform- 
ance of  a  contract  made  by  its  general  manager  with  a  sub- 
ordinate official,  who  was,  apparently,  invested  with  the  au- 
thority to  act  for  the  company — "You  are  to  have  absolute 
oharge  there" — by  interposing  a  provision  in  its  by-laws  which 
had  never  been  communicated  to  the  general  manager  or  to 
the  plaintiff,  forbidding  the  making  of  such  contract.  We 
think,  therefore,  that  there  was  no  error  on  the  part  of  the 
■circuit  judge  in  refusing  to  admit  the  by-laws  as  testimony 
in  this  case. 

We  are  not  prepared  to  admit  that  the  by-laws  of  a  corpo- 
ration, which  have  never  been  published  or  communicated  to 
ats  subordinate  officers  or  employees,  are  competent  evidence 
:against  such  subordinates  in  any  case.  The  by-laws  of  a 
•corporation  are  usually  in  the  possession  and  under  the  con- 
(trol  of  the  corporation,  and  until  proper  measures  are  taken 
^to  inform  the  subordinates  and  employees  of  their  contents, 
'we  do  not  see  how  they  can  be  held  bound  by  provisions  in 
the  by-laws  of  which  they  have  never  been  informed. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed. 
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CoupoRATioN — NoTiOK  07  PowERS  OT. — He  wbo  dealt  with  a  corporation 
ia  chargeable  with  notice  of  its  powers  and  the  purposes  for  which  it  wu 
formed,  and  when  dealing  with  its  otliccra  or  agents  ia  bound  to  know  the 
extent  of  their  powers  and  authority:  Jemiton  y.  CUizeiu  Sav.  Bank,  123 
N.  Y.  135;  19  Am.  St,  Rep.  482,  and  note;  Elevator  Co.  v.  MemphueU.  R.  R. 
Co.,  86  Tenn.  703;  4  Am.  St.  Rep.  798;  and  this  includes  notice  of  the  by- 
law*: Bocoek  T.  Alleghany  Coal  etc  Co.,  62  Ya.  913}  8  Am.  St.  Rep.  128. 
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Bailey  v.  Bailbt. 

(41  SOIITH  Cl^OLINA,  837.] 

JuDOMSNT  Void  tor  Want  or  Pkksonal  Servicb  ok  Imtamt  Hbirs  Don 
KOT  Bind  Thkh. — If  it  appears  upou  the  face  of  the  record  in  fore- 
closure proceedings  that  the  infant  heirs  of  the  mortgagor  were  not 
made  parties  by  personal  service  theyjmay  sue  to  recover  the  land  from 
the  purchaser  at  the  sale. 

Void  Judicial  Sale — Subrogation. — If  a  bona  fide  purchaser  at  a  roid 
judicial  sale,  uuder  foreclosure  proceedings,  pays  his  bid,  and  the  money 
is  applied  to  the  payment  of  the  mortgage  debt,  he  is,  to  that  extent, 
subrogated  to  the  rights  of  the  mortgagee. 

Judgment — Collateral  Attack. — To  attack  a  judp;ment  for  invalidity 
shown  by  the  record  itself  does  not  constitute  a  collateral  attack  though 
not  in  a  direct  proceeding  to  reverse,  annul,  or  set  aside  such  judgment. 

RsHKAKiNQ. — A  petition  for  rehearing  based  upon  evidence  not  in  the  rec* 
ord  on  appeal  will  be  refused. 

Action  by  Robert  E.  Bailey  and  Nancy  Bailey,  by  guard- 
ian, against  James  D.  Bailey,  for  the  recovery  of  an  inter- 
est in  land  and  damages.  There  was  a  verdict  for  the 
plaintiff  for  two-thirds  of  the  land,  and  three  hundred  and 
sixty  dollars  damages,  and  the  defendant  appealed  from  the 
judgment  entered  thereon. 

R.  E.  <&  R.  B.  Allison,  for  the  appellant. 

Jones  &  Williams,  for  the  appellee. 

■*'  McGowAN,  J.  It  seems  that  in  the  year  1871  Jehu 
Bailey,  the  fatiier  of  the  plaintiffs,  purchased  the  tract  of 
land,  described  in  the  complaint  as  containing  two  hundred 
and  fifty-two  acres,  for  the  sum  of  five  hundred  and  sixty* 
seven  dollars,  in  two  installments,  upon  a  credit.  Titlei 
were  made  to  him  by  the  sheriff,  and  he  in  turn  executed  a 
bond  and  mortgage  of  the  premises  to  one  James  D.  Caskey, 
Esq.,  then  sheriff  of  Lancaster  county,  who  had  sold  the 
property  by  order  of  the  court.  The  mortgage  debt  remained 
unpaid  until  the  mortgagor,  Jehu  Bailey,  some  time  after- 
ward, died  seised  and  possessed  of  the  said  laud;  but  it  had 
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not  been  paid  for,  when  James  R.  Hunter,  Esq.,  successor  of 
Baid  Caskey  as  '^®  sheriff  of  said  county,  on  or  about  Decem- 
ber, 1876,  brought  suit  against  the  phiintiffs  and  their  mother, 
Susan  Bailey,  tlie  heirs  at  law  of  the  mortgagor,  Jehu  Bailey, 
to  turn  over  the  money  to  the  estate  to  wliich  it  belonged. 
The  widow,  Susan  Bailey,  and  her  two  minor  children,  the 
plaintiffs,  were  named  as  defendants  in  the  suit  for  foreclo- 
sure. Service  was  made  by  James  R.  Hunter,  sheriff,  who 
was  the  nominal  plaintiff,  through  his  deputy.  He  served 
the  widow  personally,  but  the  two  infant  children  were  not 
served  personally — copies  left  with  their  mother  for  them. 
Judgment  at  foreclosure  was  rendered,  and  in  1877  the  land 
was  sold  by  the  sheriff,  and  bid  off  by  the  defendant,  James 
D.  Bailey,  who  paid  his  bid  in  cash,  received  sheriff's  title, 
and  went  into  possession  immediately,  and  has  continued  in 
possession  ever  since.  And  he  now  sets  up  equities  in  his 
own  behalf — that  he  is  a  purchaser  for  valuable  considera- 
tion without  notice;  that  he  has  placed  improvements  on  \he 
premises  while  in  his  possession,  and  claims  discount  for 
money  paid,  taxes,  etc.  The  cause  came  on  for  trial  before 
Judge  Wallace  and  a  jury.  His  honor,  the  judge,  charged 
that  the  plaintiffs  being  infants  in  187G,  at  the  time  of  the 
foreclosure  proceedings  and  sale,  and  not  made  parties  ac- 
cording to  the  strict  requirements  of  the  Code  of  Procedure, 
then  recently  adopted  by  the  state,  the  sale  was,  as  to  them, 
absolutely  void,  and  they  were  entitled,  strictly,  to  two-thirds 
of  the  land  sued  for. 

There  is  no  question  of  collateral  attack  upon  the  judg- 
ment of  foreclosure,  for  the  defect  of  service  upon  the  infants 
is  plain  upon  the  face  of  the  record,  which  proves  its  own  in- 
firmity: See  Turner  v.  Malone,  24  S.  C.  398,  and  Crocker  v. 
Allen,  34  S.  C.  452;  27  Am.  St.  Rep.  831.  But  we  cannot 
resist  the  conclusion  that  there  is  merit  in  the  equitable  de- 
fenses set  up  by  the  defendant  in  the  case,  as  was  done 
by  Mrs.  Sugenheimer  in  the  case  of  Cathcart  v.  Sugen- 
heimerf  18  S.  C.  131,  in  which,  among  other  things,  this 
court  said:  "But  if,  from  the  increased  strictness  latterly 
required  in  this  state  on  the  subject  of  making  parties  [and 
especially  infant  parties],  the  lunatic  must  be  regarded  as  a 
necessary  party,  we  think  there  is  much  in  the  equitable  de- 
fense set  up.  It  is  quite  certain  "*  that  the  defendant  pur- 
chased the  lot  bona  fide,  relying  upon  the  orders  of  court,  and 
that  improvements  have  been  made,  and  that  the  purchase 
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money  went  toward  satisfaction  of  plaintiff's  debts.  It  does 
not  appear  that  he  made  any  offer  of  the  money  thus  ex- 
pended for  his  benefit.  We  cannot  see  why  the  purchaser 
in  this  case  should  not  be  entitled  to  be  subrogated  to  the 

claims,  which  she  by  her  purchase  paid 'If,  by  a 

sale  of  the  lands  of  a  decedent,  liis  debts  are  paid,  and  it 
turns  out  that  the  sale  is  void,  the  purchaser  has  the  right  to 
be  subrogated  to  the  claims,  which  he  has  by  his  purchase 
paid.  And  he  has  also  the  right  to  retain  possession  of  the 
property  as  security  for  the  repayment  of  the  sums  to  which 
he  is  entitled ':  Freeman  on  Void  Judicial  Sales,  51.  As 
Judge  Story  said,  in  Brighj  v.  Boyd,  1  Story,  478:  '  Such 
principle  has  the  highest  and  most  persuasive  equity,  as 
well  as  common  sense  and  common  justice,  for  its  founda* 
tion. '  "  We  cannot  distinguish  this  case  from  that  of  Mrs. 
Sugenheimer.  There  the  purchase  money  of  the  lot  went 
toward  paying  the  debts  of  the  lunatic;  and  here  it  may 
have  gone  to  pay  the  debt  of  the  ancestor  of  the  plaintiffs. 

But  as  the  question  as  to  the  right  to  subrogation  was  not 
in  terms  made  by  the  pleadings,  and,  of  course,  was  not  con- 
sidered or  decided  by  the  circuit  judge,  we  think  it  proper  to 
remand  the  case  to  the  circuit  court,  to  enable  the  defendant^ 
if  so  advif^ed,  to  amend  his  answer  so  as  to  make  the  question 
of  his  rigiit  to  the  equity  of  subrogation,  by  showing  that  the 
money,  or  any  part  thereof,  which  he  paid  for  the  land  la 
question,  went  toward  the  payment  of  the  debts  of  the  an- 
cestor of  the  plaintiffs,  or  into  the  hands  of  his  heirs  at  law. 

The  judgment  of  this  court  is,  that  the  conclusions  reached 
by  the  circuit  judge  be  approved,  with  this  qualification, 
however,  that  the  cause  be  remanded  to  the  circuit  court,  in 
order  that  the  defendant,  if  so  advised,  may  so  amend  his 
answer,  so  as  to  make  the  question  as  to  the  equity  of  subro- 
gation, as  to  the  purchase  money  of  the  land  paid  by  him, 
provided,  the  defendant  shall,  within  twenty  days  after  no- 
tice of  the  filing  of  this  decision,  institute  proper  proceed- 
ings to  make  such  amendment;  •*•  and,  upon  his  failure  to 
do  BO  within  the  time  prescribed,  that  the  judgment  of  the 
circuit  court  be  affirmed. 

A  petition  was  filed  asking  for  a  rehearing  of  this  case,  oa 
the  ground  that  the  sheriff's  report  on  sales  (a  certified  copy 
whereof  was  attached  to  the  petition)  shows  that  the  land 
sold  for  less  than  an  amount  sufficient  to  pay  costs,  and, 
therefore,  there  was  no  basis  for  a  claim  of  subrogation;  and 
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upon  the  further  ground  that  this  court  should  more  explic- 
itly declare  to  what  extent  the  subrogation  should  be  al- 
lowed. On  this  petition  the  following  order  was  indorsed 
May  24,  1894: 

Per  Curiam.  After  a  careful  consideration  of  this  petition 
we  are  unable  to  find  that  the  court  has  either  overlooked  or 
disregarded  any  material  fact  or  principle  of  law;  and,  there- 
lore,  there  is  no  ground  for  a  rehearing.  The  additional  evi- 
dence incorporated  in  the  petition  tending  to  show  the  amount 
bid  for  the  land  by  the  defendant  at  the  sale  made  by  the 
sheriff,  and  the  disposition  made  of  the  proceeds  of  such  sale, 
cannot  be  considered  under  thia-petition,  for  the  obvious  rea- 
son that  no  such  evidence  was  oflfered  at  the  trial,  and  cannot 
now  be  injected  into  the  case.  To  avoid  any  misapprehen- 
fiion,  it  may  be  as  well  to  add  that  the  sole  question  to  be 
•considered  in  the  new  trial  is  whether  the  defendant  can 
■establish  his  right  to  subrogation,  and  if  so,  to  what  extent. 
Of  course,  if  the  defendant  fails  to  do  so,  then  the  judgment 
below  will  stand  affirmed.  It  is,  therefore,  ordered  that  the 
petition  be  dismissed,  and  that  the  stay  of  the  remittitur  here- 
tofore granted  be  revoked. 

A  Judgment  Against  am  Infant  does  not  bind  him  unless  he  is  made  a 
party,  aud  there  is  personal  service  of  process  on  him:  See  monographic 
note  to  Joyce  v.  McAvoy,  89  Am.  Dec.  187,  188,  on  judgments  against  in- 
fants. But  a  judgment  rendered  without  actual  service  of  process  on  minor 
defendants  who  were  represented  by  s  guardian  ad  litem  appointed  by  the 
court  is  not  void,  and  cannot  be  attacked  collaterally:  Alston  v.  Emmerson, 
«3  Tex.  231;  29  Am.  St.  Rep.  639,  and  note.  Relief  will  be  granted  from 
judicial  sales  based  upon  a  judgment  entered  without  service  of  process 
vpon  or  appearance  on  behalf  of  the  defendant,  without  inquiring  as  to  the 
merits  of  the  original  claim:  Great  West  Min.  Co.  v.  Woodmaa  etc.  Min.  Co., 
12  CoL  46;  13  Am.  St.  Rep.  204.  A  sale  of  decedent's  land  without  notice 
to  heirs  is  void:  See  note  to  Perry  v.  Adams,  2  Am.  St.  Rep.  330. 

Rehkarino — New  Evidence. — The  discovery  of  new  matter  or  new  evi- 
dence is  not  ground  for  a  petitioa  for  a  rehearing:  Mead  t.  Arms,  3  Vt.  148; 
21  Am.  Dec.  581. 

SCTBROOATION. — A  PPRCHASER  AT  A  VoiD  SaLE  MaDE  UnDKR  PROCEED- 
INGS TO  Foreclose  a  Mortgage  succeeds  to  the  title  and  rights  of  the 
mortgagee  to  the  extent  of  his  claim  against  the  land  for  the  amount  of  pur- 
chase money  paid  by  him,  aud  may  enforce  them  as  the  mortgagee  could 
have  done  if  the  sale  had  not  taken  place:  See  monographic  notes  to  Harris 
▼.  Horner,  30  Am.  Dec.  182;  Perry  v.  Adam/>,  2  Am.  St.  Rep.  330,  on  the 
right  of  a  purchaser  at  an  invalid  judicial  sale  to  subrogation,  and  to  retain 
possession  until  repaid  the  amount  of  his  bid;  Oicens  v.  Carroll,  40  S.  C. 
413;  42  Am.  St.  Rep.  889.  A  purchaser  of  land  sold  under  a  void  decree  la 
entitled,  upon  the  disaffirmance  of  the  sale,  to  be  subrogated  to  the  rights 
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of  the  creditor  whose  valid  debt  his  money  has  gone  to  pay,  aad  to  charge 
the  land  by  a  creditor's  bill  with  the  amount  of  such  debt:  Hull  v.  HuU, 
S6  W.  Va.  155;  29  Am.  St.  Rep.  800. 

Judgment— Collateral  Attack.— A  collateral  attack  on  a  judgment  or 
decree  is  any  proceeding  which  is  not  instituted  for  the  express  purpose  of 
annulling,  correcting,  or  modifying  it:  Morrill  y.  Morrill,  20  Or.  96;  23  Am. 
St.  Rep.  95,  and  monographic  note  thereto,  discussing  at  length  the  subject 
of  collateral  attacks  upon  judgments.  Compare  Wood*  t.  Bryan,  41  S.  C.  74» 
atiie,  p.  688. 


I 


Chamberlain  v.  Northeastern  Railroad  Ca 

[41  South  Carolina,  899.] 

Railroad  Companies— Right  of  to  Pubchask  and  Convey  Land. — A 
railroad  company,  unless  prohibited  by  statute,  may  acquire  the  fee  to 
land  by  purchase  for  corporate  purposes,  and  lawfully  convey  the 
same  in  fee  for  other  purposes  after  the  object  of  the  purchase  has  beea 
accomplished;  and,  in  an  action  by  one  tracing  title  to  it  to  recover  » 
part  of  the  land  wrongfully  withheld  by  one  who  unlawfully  entered 
thereon,  it  is  error  to  grant  a  nonsuit  on  the  ground  that  the  company 
could  not  convey  such  land  in  fee. 

Rehearing — Nonscit. — If  a  judgment  of  nonsuit  has  been  set  aside  by  the 
supreme  court,  and  a  new  trial  ordered,  upon  a  consideration  of  the 
only  ground  upon  which  the  nonsuit  rested,  a  rehearing  will  not  be 
granted,  because  the  supreme  court  did  not  consider  other  grounds  ia 
support  of  the  nonsuit,  and  which  were  not  passed  upon  in  the  court 
below,  as  these  points  may  be  made  and  decided  upon  the  new  trial. 

Action  by  D.  H.  Chamberlain,  as  receiver  of  the  New  York 
and  Charleston  Warehouse  and  Steam  Navigation  Company^ 
and  the  company  itself,  against  the  Northeastern  Railroad 
Company.  The  South  Carolina  Railroad  Company,  under 
whom  the  plaintiff  claimed,  had  agreed  to  purchase  from  one 
A.  V.  Toomer  a  certain  tract  of  marsh  land  for  ten  thousand 
dollars.  The  title,  however,  was  found  to  be  in  dispute,  and 
the  company  instituted  a  proceeding  for  the  condemnation  of 
the  land  for  its  purposes.  Commissioners  were  appointed 
who  appraised  the  land  at  ten  thousand  dollars,  its  full  value, 
and  made  return  of  their  action.  The  company  then  filed  its 
bill  against  the  several  claimants  to  require  them  to  inter- 
plead, 80  as  to  determine  the  right  to  the  purchase  money 
which  was  paid  into  court.  All  of  the  defendants  agreed  to 
this,  and  after  litigation  between  them  it  was  finally  adjudged 
that  Toomer  had  the  title.  The  money  was  paid  over  to 
Toomer  under  the  decree  of  the  court.  Afterward,  the  com- 
pany, reciting  that  it  had  no  further  use  for  the  land  for  its 
corporate  purposes,  conveyed  to  another,  and  plaintiff,  claim- 
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ing  under  this  title,  brought  an  action  against  one  alleged  to 
have  taken  wrongful  possession  of  a  portion  of  the  land.  The 
plaintiff  traced  title  back  to  the  South  Carolina  Riiilroad 
Company.  The  trial  court  granted  a  nonsuit  on  the  ground 
that  a  railroad  company  could  not  convey  in  fee,  for  other 
purposes,  lands  acquired  by  it  for  its  corporate  purposes,  and 
that  its  deed  thereto  was  consequently  void. 

Smylhe  &  Lee  and  Mitchell  &  Smith,  for  the  appellant. 

Fitzsimons  <&  Moffett,  for  the  appellee. 

400  McGowAN,  J.     This  is  an  action  for  the  recovery  of 

possession  of  one  and  one-quarter  acres  of  real  estate,  being 
■***  part  of  a  strip  of  marsh  land  upon  the  bank  of  a  naviga- 
ble stream,  with  its  eastern  boundary  on  Cooper  river,  called 
4it  that  point  "Town  creek,"  and  constituting  part  of  the 
wharf  front  of  the  city  of  Charleston. 

The  complaint,  among  other  things,  stated  "that  on  and 
before  April  8,  1891,  the  New  York  and  Charleston  Ware- 
house and  Steam  Navigation  Company  was  lawfully  seised 
fis  owner  in  fee  simple  of  all  that  parcel  of  marsh  land,  situ- 
ate within  the  corporate  limits  of  the  city  of  Charleston,  on 
the  west  side  of  Cooper  river,  or  Town  creek,  containing  forty- 
three  acres,  more  or  less,  bounded,  etc.,  said  piece  or  parcel  of 
land  being  commonly  known  as  the  'Cleland  grant';  and 
that  the  said  D.  H.  Chamberlain  was  in  possession  of  the 
said  parcel  of  land,  holding  the  same  for  and  on  account  of, 
And  as  the  property  of,  the  said  New  York  and  Charleston 
Warehouse  and  Steam  Navigation  Company,  as  receiver,  etc. 
Tliat  the  plaintiflFs,  being  so  seised  and  possessed,  the  defend- 
ant, on  the  said  April  8,  1891,  unlawfully  entered  upon  part 
of  tlie  said  premises,  to  wit,  upon  all  that  portion  containing 
about  one  and  one-quarter  acres,  being  of  irregular  shape, 
bounded,  etc.,  and  on  the  west  and  south  by  Vardell's  creek; 
and  that  it  is  still  unlawfully  in  possession,  withholding  the 
possession  from  the  plaintiffs,  to  their  damage  one  hundred 
•dollars."     And  they  pray  judgment  for  the  possession,  etc. 

The  defendant  corporation  answered,  alleging  '*  that  it  is 
in  the  possession  of  the  tract  of  land  therein  described,  and 
is  lawfully  seised  and  possessed  of  the  same,  as  owner  in  fee 
simple  thereof,  and  defendant  denies  that  plaintiffs,  or  either 
of  them,  are  now  or  were  at  the  commencement  of  thii 
Action  owners,  or  owner  as  alleged,  of  the  said  premises  or 
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any  part  thereof,  and  denies  that  the  plaintiffs,  or  either  of 
them,  are  now  or  were  at  the  commencement  of  tliis  action 
entitled  to  the  possession  of  the  said  premises,  or  any  part 
thereof.  On  the  contrary,  the  defendant  avcre  that  long 
before  the  commencement  of  this  action  this  defendant 
became  and  was  lawfully  seised  in  fee  of  the  said  tract  of 
land,  with  the  appurtenances,  and  entitled  unto  or  possessed 
of  the  same,  in  its  sole  and  absolute  right;  and  from  then 
at  all  times  down  to  the  commencement  of  this  action  has 
continued  ****  to  be,  and  still  continues  to  be,  so  seised  in  fee 
of  every  part  and  parcel  thereof,  and  entitled  unto  and  pos- 
sessed of  the  same  in  its  sole,  absolute  right,"  etc.  And  for  a 
further  defense  the  defendant  interposes  the  statute  of  limita- 
tions, etc. 

The  case  came  on  to  be  tried  before  his  honor.  Judge  Fra- 
ser,  and  a  jury.  To  support  the  allegations  of  the  complaint 
the  plaintiffs  offered  tiieir  testimony,  which  consisted  largely 
of  parts  of  records  and  copies  of  deeds  of  conveyance,  and, 
of  course,  cannot  be  set  out  at  length  here.  But  as  we  sup- 
pose that  a  condensed  outline  of  the  most  important  facts 
proved  may  serve,  at  least,  to  make  intelligible  the  points  to 
be  made  and  decided,  we  make  the  following  statement: 
1.  In  1785  a  grant  covering  the  forty-three  acres  of  marsh 
in  contention  here  was  made  to  William  Cleland,  and  is 
throughout  the  case  called  the  "  Cleland  grant."  2.  Cleland 
conveyed  the  said  forty-three  acres  of  marsh  to  other  per- 
son?, and  the  title  passed  down  regularly  until  it  rested  in 
one  Dr.  Anthony  V.  Toomer.  3.  Some  time  prior  to  1856  it 
seems  that  the  South  Carolina  Railroad  Company  desired  to 
extend  their  road  down  to  deep  water,  and  believing  that  the 
aforesaid  forty-three  acres  of  marsh  was  necessary  for  that 
purpose,  they  entered  into  an  agreement  with  Dr.  Toomer  to 
purchase  the  same  for  ten  thousand  dollars  in  cash,  that 
being  the  price  asked  for  the  whole  of  the  marsh  and  tiie  fee- 
simple  title  thereto.  But  certain  other  persons  (who  need  not 
be  named)  claimed  to  have  an  interest  in  the  marsh  covered 
by  the  "Cleland  grant,"  and  the  railroad  company  had  to 
file  a  bill  of  interpleader,  calling  on  those  persons  to  come 
in  and  ascertain  the  rights  of  the  different  parties,  and  also 
to  enable  the  company  to  effect  their  purpose  of  purchase. 
Litigation  followed,  but  it  was  finally  decided  that  Toomer 
was  the  owner  of  the  land,  and  the  court  in  that  case  "ordered 
that  the  master  do  deliver  to  the  said  A.  V,  Toomer  bis  bond 
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taken  by  the  said  master  for  the  fund  paid  into  court  in  this 
case,"  etc.  4.  It  was  further  shown  that  afterward  large  judg- 
ments and  executions  were  issued  from  the  United  States 
court  against  the  South  Carolina  Railroad  Company,  and 
that  under  and  by  authority  of  these  judgments  and  execu- 
tions Absalom  BIythe,  Esq.,  United  States  marshal  at  the 
time,  **'  levied  and  sold  the  said  marsh  lands  covered  by 
the  "  Cleland  grant,"  as  the  property  of  the  South  Carolina 
Railroad  Company,  and  on  July  5,  1882,  conveyed  the  same 
to  John  H.  Barnes,  and  others  named,  who  in  turn  conveyed 
the  same  to  the  South  Carolina  Railway  Company.  6.  On 
Deqember  21,  1885,  the  new  South  Carolina  Railway  Com- 
pany conveyed  the  said  marsh  lands  to  the  New  York  and 
Charleston  Warehouse  and  Steam  Navigation  Company,  the 
plaintiffs,  who  brought  this  action. 

At  the  conclusion  of  the  plaintiff's  testimony  the  defend- 
ants moved  for  a  nonsuit,  which  was  granted  by  the  presiding 
judge,  upon  the  following  grounds:  "  1.  I  think  that  there  is 
certainly  evidence  of  an  execution  and  levy  on  the  land  sued 
for,  and  under  which  the  United  States  marshal  sold,  to  go 
to  the  jury;  and  it  is  not  necessary  for  me  to  say  whether  I 
think  it  sufficient.  2.  Under  the  construction  given  by  the 
supreme  court  to  the  act  of  1874,  in  reference  to  the  granting 
of  lands  on  navigable  streams,  I  am  not  able  to  hold  that  the 
grant  under  whicii  plaintiffs  claim  title  can  in  this  case  be 
held  to  be  void  under  the  testimony  before  us.  3.  The  most 
serious  question  in  this  case,  and  it  is  one  of  great  impor- 
tance, is,  whether  the  South  Carolina  Railroad  Company, 
under  which  the  defendant  (plaintiffs)  claim,  ever  had  any 
title  for  other  than  railroad  purposes,  and  which  it  could  con- 
vey, or  which  could  be  conveyed  either  by  the  receiver  of  the 
company,  acting  as  special  master,  or  by  the  marshal,  under 
an  execution  against  the  company,  to  another  person,  for  any 
other  than  the  railroad  purposes  of  the  South  Carolina  Rail- 
road Company.  While  I  am  inclined  to  hold  that  the  com- 
pany could  take  no  higher  title  under  a  voluntary  deed,  even 
where  a  full  price  is  paid,  than  it  could  take  under  proceed- 
ings for  condemnation  of  the  land  for  its  purpose  as  easement 
only,  I  think  that  in  this  case  the  company  and  those  who 
hold  under  it  should  be  held  to  the  proceedings  in  the  court 
under  which  this  land  was  obtained,  construed  as  proceed- 
ings for  condemnation.  The  constitution  did  not  permit  the 
legislature,  in  the  exercise  of  eminent  domain,  to  take  more 
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land  than  was  necessary  for  the  purposes  of  the  railroad, 
and,  when  these  purposes  are  accomplished,  the  land  should 
revert  to  the  original  owners.  This  I  take  to  be  the  true 
*•*  meaning  of  the  act  under  which  the  company  derived 
its  title.  In  the  deed  of  conveyance  to  the  New  York  and 
Charleston  Warehouse  and  Steam  Navigation  Company  it  is 
recited  that  the  land  is  no  longer  needed  for  the  purposes  of 
the  railroad.  I  hold  that  there  was  nothing  which  the  rail- 
road company  could  convey  to  a  grantee  who  does  not  appear 
to  have  any  connection  with  the  railroad  company.  I  also 
hold  that  no  formal  technical  proceedings  to  declare  a  for- 
feiture are  necessary,  and  the  conveyance  to  the  navigation 
company  is  simply  void,  and  may  be  treated  as  such,"  etc. 

We  agree  with  the  circuit  judge,  that  it  will  not  be  neces- 
sary to  consider  any  of  the  points  made  except  the  one  stated 
above,  upon  which  the  nonsuit  was  granted.  In  1  Waterman 
on  the  Law  of  Corporations,  section  164,  page  627,  the  rule 
of  law  as  to  the  right  of  corporations  to  purchase  property  is 
stated  as  follows,  viz:  "Among  the  powers  or  capacities  inci- 
dent to  the  corporations  at  common  law,  without  any  special 
mention  of  such  power  in  the  charter,  is  that  of  taking,  hold- 
ing, and  transmitting  in  succession  and  alienating  property, 
real  and  personal,  and  contracting  obligations  in  the  same 
manner  as  an  individual.  The  only  legal  check  to  the  ac- 
quisition of  lands  by  corporations  consists  in  those  special 
restrictions  contained  in  the  acts  by  which  they  are  incorpo- 
rated, and  which  usually  confine  the  capacity  to  purchase 
real  estate  to  specified  and  necessary  objects,  and  in  the  force 
to  be  given  to  the  exception  of  corporations  out  of  the  stat- 
utes of  wills."  The  same  doctrine  is  stated  in  Angell  and 
Ames  on  Corporations,  section  187,  and  other  elementary 
writers,  as  follows:  "Corporations  aggregate  have  at  commoa 
law  an  incidental  right  to  alien  or  dispose  of  their  lands  and 
chattels,  unless  specially  restrained  by  their  charter  or  by 
statute.  Independent  of  positive  law,  all  corporations  have 
the  absolute  jtts  disponendi,  neither  limited  as  to  objects  nor 
circumscribed  as  to  quantity."  The  rule  in  this  state  is 
stated  in  Ex  parte  Greenville  Academies,  7  Rich.  Eq.  482,  as 
follows:  "All  corporations,  if  not  disabled  by  statute,  have 
by  law  a  general  right  of  alienating  their  property,  and  their 
consequent  powers  of  appointing  trustees,  or  any  disposition 
made  by  them,  is  coextensive  with  this  right,"  etc.  As  we 
*••  understand  it,  at  the  time  the  railroad  company  acquired 
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the  land  in  question  for  the  purpose  indicated,  neither  the 
■constitution  nor  any  law  of  the  state  prohibited  tlie  company 
from  acquiring  the  fee-simple  title  to  lands,  either  by  con- 
demnation or  simple  purchase,  ])ayiiig,  of  course,  its  full 
value.  Indeed,  the  right  to  condemn  seems  only  to  have 
been  given  "in  the  absence  of  any  contract  or  contracts  in 
relation  to  lands,"  etc.  See  the  charter  of  the  company  and 
the  act  of  1835,  sees.  32,  36;  8  Stats.  415. 

From  the  numerous  records  and  copies  of  deeds  introduced 
in  evidence  it  is  difBcult  to  determine  the  mixed  question  of 
law  and  fact,  whether  the  railroad  company  acquired  the 
land  covered  by  the  Cleland  grant  by  enforced  condemnation, 
under  the  bill  filed  by  them,  or  by  simple  purchase  from  Too- 
mer  for  the  use  of  the  road.  But  we  incline  to  think  that 
•the  company  acquired  whatever  interest  they  had  by  pur- 
chase from  Toomer;  and  that  the  interpleader  proceedings  as 
to  the  other  defendants  were  resorted  to  merely  as  the  means 
of  settling  a  disputed  title,  and  not,  in  fact,  to  condemn  the 
land  from  an  unwilling  party.  In  the  decree  of  the  court 
no  reference  was  made  to  the  condemnation  proceedings. 
The  bill  sets  forth  that  the  company  had  purchased  the 
land  from  Toomer  for  the  full  price  of  ten  thousand  dollars; 
that  the  company  was  ready  to  pay  the  money  to  Toomer, 
and  he  was  ready  to  receive  it,  but  the  other  defendants  had 
given  notice  not  to  pay,  and  the  bill  of  the  company  prays 
that  they  may  have  leave  to  pay  the  money  into  court.  The 
decree  then  goes  on  to  discuss  the  title  as  between  the  par- 
ties, which  it  adjudges  to  be  in  Toomer,  the  party  with  whom 
the  company  had  contracted,  and  ordered  the  money  pre- 
"viously  paid  into  court  to  be  paid  to  him,  which  was  done. 
It  seems  to  us  that  this  was  clearly  a  purchase  of  the  land 
and  payment  of  tiie  purchase  money. 

But  assuming  that  the  railroad  company  originally  ac- 
quired the  fee-simple  title  by  the  payment  of  the  purchase 
money  under  the  decree  of  the  court,  it  is  still  earnestly 
urged  by  the  defendant  corporation  that,  as  soon  as  the  rail- 
road company  abandoned  the  purpose  of  extending  their 
road  down  to  deep  water,  the  title  to  the  land  so  purchased, 
and  for  which  they  had  paid  *^^  ten  tiiousand  dollars,  was 
instantly  rendered  void;  that  the  land  reverted  to  the  origi- 
nal owner;  that  there  was  nothing  which  the  company  could 
■convey  to  a  grantee  who  does  not  appear  to  have  any  connec- 
tion with  the  railroad  company;  and  that  really  no  forma] 
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technical  proceeding  to  declare  a  forfeiture  was  necessary, 
and,  therefore,  the  plaintiflfs  having  no  title,  it  was  proper  to 
grant  the  nonsuit.  Was  this  error?  It  must  be  admitted 
that  the  authorities  upon  the  subject  are  in  some  confusion; 
but  keeping  in  mind  that  the  railroad  company  originally 
acquired,  not  merely  an  easement,  but  the  fee-simple  title, 
by  purchasing  the  whole  land  for  full  value,  we  cannot 
clearly  see  upon  what  principle  we  may  declare  the  company 
divested  of  their  title,  which  is  "  simply  void,"  and  that  the 
land  had  reverted  to  its  former  owner.  Reverted  to  whom? 
Certainly  not  to  the  representatives  of  Toomer,  who  sold  the 
fee-simple  title  for  full  value,  leaving  no  interest  of  any  kind 
whatever  remaining.  There  could  be  no  reverter  to  the 
original  owner,  for  there  was  no  reversionary  interest,  and 
none  is  claimed.  In  that  case,  where  would  be  the  title, 
which  must  vest  in  some  one? 

It  is  stated  in  1  Waterman  on  Corporations,  632,  as  fol- 
lows: '*  So,  where  a  purchase  of  real  estate  has  been  law- 
fully made  by  a  corporation,  the  purchase  does  not  cease  to 
be  legal  or  the  corporation  cease  to  have  a  right  to  hold  or 
convey  the  property  thus  acquired,  merely  because  the  object 
which  induced  the  purchase  has  been  accomplished,  or  no 
longer  affords  an  inducement  to  retain  it.  Corporations, 
although  limited  in  their  own  duration  of  life,  may  purchase 
atid  hold  and  convey,  and  they  may  sell  such  real  estate, 
whenever  they  find  it  no  longer  necessary":  See  the  notes 
referred  to,  and  especially  the  case  of  Old  Colony  R.  R.  Co. 
V.  Evans,  6  Gray,  25;  66  Am.  Dec.  394.  Restrictions  imposed 
by  the  charter  of  a  corporation  upon  the  amount  of  the  prop- 
erty it  may  hold  cannot  be  taken  advantage  of  collaterally 
by  private  persons,  but  only  in  a  direct  proceeding  by  the 
state  which  created  it:  Jones  v.  Habersham,  107  U.  S.  188. 
In  4  American  and  English  Encyclopedia  of  Law,  233,  the 
rale  is  thus  laid  down:  "  In  many  of  the  states  statutes 
prohibit  or  limit  foreign  corporations  from  acquiring  real 
estate.  Under  these  or  similar  statutes,  where  a  corporation 
is  incompetent  to  *"'^  take  title  to  real  estate,  a  conveyance 
to  it  is  not  void,  but  only  voidable.  The  sovereign  alone  can 
object;  it  is  valid  until  assailed  in  a  direct  proceeding,  in- 
stituted for  that  purpose." 

The  judgment  of  this  court  is,  that  the  nonsuit  granted 
below  be  set  aside,  and  the  case  remanded  to  the  circuit 
court  for  a  new  trial. 
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McIvER,  C.  J.,  and  Pope,  J.,  concurred  in  the  result. 

To  a  petition  for  a  rehearing  the  following  response  was 
made: 

Per  Curiam.  We  have  carefully  considered  the  petition 
for  a  reliearing  in  this  case,  and  are  of  opinion  that  it  presents 
no  grounds  which  would  justify  an  order  for  a  reliearing. 
The  judgment  of  nonsuit  granted  by  the  circuit  court  hav- 
ing been  set  aside,  and  a  new  trial  having  been  ordered,  it 
does  not  seem  to  us  necessary  for  this  court  to  have  considered 
and  determined  all  of  the  points  claimed  to  have  been  over- 
looked, as  these  points  may  be  presented  upon  the  new  trial, 
and,  after  having  been  passed  upon  by  the  circuit  judge  in 
the  first  instance,  may  be  reviewed  under  another  appeal  in 
this  case.  This  court,  having  reached  the  conclusion  that 
the  circuit  judge  had  erred  in  granting  the  nonsuit  upon  the 
ground  upon  which  it  was  rested,  did  not  deem  it  necessary 
to  consider  and  determine  any  other  ground  upon  which  it  is 
claimed  that  the  nonsuit  should  have  been  granted,  which 
was  not  passed  upon  by  the  circuit  judge  in  his  decree.  This 
court  did  not  decide,  and  did  not  intend  to  decide,  any  of 
the  points  not  passed  upon  by  the  circuit  judge,  as  these 
points  may  be  made  and  decided  upon  the  new  trial  which 
has  been  ordered;  and  hence  we  do  not  think  any  rehearing 
is  necessary.  It  is,  therefore,  ordered,  that  the  petition  for  a 
rehearing  be  dismissed  and  that  the  order  heretofore  granted 
staying  the  remittitur  be  revoked. 

Railroads,  Powbb  op,  to  Acquirk  and  Sbli.  Propbrtt.— The  pow«r 
of  a  railroad  corporation  to  acquire  and  dispose  of  property  has  restriction 
in  the  object  of  the  corporation,  or  in  the  nature  of  the  property:  Coe  v. 
Columbus  etc  R.  R.  Co.,  10  Ohio  St  372;  75  Am.  Dec.  518,  and  monographic 
note  thereto  on  the  power  of  a  railroad  corporation  to  transfer  ita  franchises 
and  property.  If  a  railroad  company  holds  an  estate  in  fee  in  property  it 
may  assign  it:  Arthur  v.  Commercial  etc  Bank,  9  Smedes  &  M.  394;  48  Am. 
Dec.  719.  If  it  acquires  lands  by  a  deed  purporting  to  convey  a  fee  it  may, 
when  such  lands  are  no  longer  needed  for  its  purposes,  convey  the  same  in 
fee:  See  monographic  note  to  Pagt  ▼.  Heineberg,  94  Am.  Dec.  383,  treating 
of  the  capacity  of  corporations  to  take  title  to  realty.  A  railroad  corpora. 
tion  may  purchase  and  contract  to  sell  land  bought  bj  iti  Old  Odonff  B,  B* 
(Jo.  Y.  BvcMM,  6  Oray.  26;  66  Am.  Deo.  SM. 
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Mobile  Insurance    Compan?   v.  Columbia  and 
Greenville  Railroad   Company. 

[41  South  Carolina,  408.] 
Sdbrooation  or  Insurer. — An  insurer,  after  paying  a  loss  incurred  by  th* 
assured,  is  subrogated  to  all  the  rights  of  the  assured  against  the  per* 
son  or  corporation  whose  tortious  act  has  causeil  the  loss. 

fiUBROtJATION — PUOPEB    MODE    OP    EnFORCINO    RiGHT    0»     INSURER    TO.— 

After  several  insurance  companies  have  paid  to  the  assured  the  several 
amounts  required  by  their  respective  policies,  and  thereby  become  sub- 
rogated to  the  rights  of  the  assured  against  the  person  or  corporation 
whose  indivisible  tortious  act  has  caused  the  loss,  the  proper  mode 
of  enforcing  such  right  of  subrogation  is  by  an  action  in  the  name  of 
the  assured  for  the  benefit  of  such  insurance  companies. 
SUBROQATIOK  OF  SEVERAL  INSURERS — JUDGMENT  IN    SEPARATE    ACTION   18 

KO  Bar  to  Joint  Action,  When. — After  several  insurance  companies 
have  paid  to  the  assured  the  several  amounts  required  by  their  re* 
epective  policies,  and  thereby  become  subrogated  to  the  rights  of  the 
assured  against  t!ie  person  or  corporation  whose  indivisible  tortious 
act  has  caused  the  loss,  one  of  them  cannot  maintain  a  separate  action 
against  the  tort  feasor  for  its  proportion  of  the  loss.  If  such  action 
is  instituted,  judgment  obtained,  and  payment  made,  the  proceeding 
should  be  regarded  as  practically  a  voluntary  payment,  and  is  not  a 
bar  to  a  joint  action  by  the  other  companies  and  the  assured  to  re- 
cover the  damages  resulting  to  them  from  defendant's  tort. 

Subrogation  of  Several  Insurers  —  Insurers  may  Join  in  Action 
Against  Railroad  Company  for  Destrucfion  of  Property  by  Firb. 
Insurers  becoming,  by  payment,  subrogated  as  equitable  assignees  to 
the  rights  of  the  assured,  may  join  in  an  action  to  recover  from  a 
railroad  company  the  damages  resulting  from  a  fire  caused  by  sparks 
from  defendant's  locomotive,  and  for  which  the  company  is  made  liable 
by  statute.  The  right  to  maintain  such  action  is  not  confined  to  the 
owner. 

CJonstitutionality  of  Statute— Railroad  Companies— Communicated 
Fire. — Section  1511  of  the  General  Statutes  of  South  Carolina  of  1882, 
authorizing  a  recovery  against  a  railroad  compriny  of  damages  caused 
by  the  destruction  of  property  by  fire,  is  constitutional 

Action  by  the  Mobile  Insurance  Company,  ^tna  Insur- 
ance Company,  and  Carroll  &  Stacy,  against  the  Columbia 
and  Greenville  Railroad  Company. 

Cothran,  Wells,  Ansel  &  Colhran,  for  the  appellant, 

B.  L.  Ahney,  for  the  appellees. 

408  McIvER,  C.  ^.  A  brief  statement  of  the  conceded  facta 
of  this  case  will  be  necessary  for  a  proper  understanding  of  the 
questions  raised  by  this  appeal.  On  or  about  *®*  the  second 
day  of  March,  1889,  the  plaintiffs,  Carroll  &  Stacy,  delivered 
to  the  defendant  company,  or  rather  to  its  lessee,  the  Richmond 
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and  Danville  Railroad  Company,  147  bales  of  cotton  for  ship- 
ment, and  on  the  same  day  took  out  policies  of  insurance  for 
different  amounts  on  the  said  cotton  from  the  following  named 
companies,  viz:  the  Mobile  Insurance  Company,  the  Mtna. 
Insurance  Company,  and  the  Springfield  Fire  and  Marine 
Insurance  Company.  On  the  15th  of  March,  1889,  118  bales 
of  the  said  cotton  were  destroyed  by  fire  communicated  by 
sparks  from  the  k)Comotive  engines  of  the  Richmond  and 
Danville  Railroad  Company,  the  lessee  of  the  defendant  com- 
pany, not  through  any  negligence  of  either  of  the  said  com- 
panies. The  loss  thus  occasioned  was  apportioned  amongst 
the  several  parties  as  follows:  to  the  Mobile  Insurance  Com- 
pany, $1,667.60;  tothe^tna  Insurance  Company,  $2,501.40; 
to  the  Springfield  Fire  and  Marine  Insurance  Company, 
$833.80,  and  to  the  assured,  Carroll  &  Stacy,  $401.84. 

On  the  28th  of  March,  1889,  the  Springfield  Fire  and 
Marine  Insurance  Company  paid  to  Carroll  &  Stacy  its  pro- 
portion of  the  loss,  taking  from  them  a  subrogation  receipt, 
of  which  the  following  is  a  copy: 

"  $833.80. 

"Received  of  the  Springfield  Fire  and  Marine  Insurance 
Company,  Mass.,  by  hand  of  E.  M.  BoUin,  the  sum  of  eight 
hundred  and  thirty-three  and  y^j^  dollars,  being  in  full  of  all 
claims  and  demands  for  loss  and  damage  by  fire  on  the 
15th  day  of  March,  1889,  to  the  property  insured  by  pol- 
icy No.  535,  issued  at  the  Greenville,  S.  C,  agency  of  said 
company,  and  in  consideration  of  such  payment  the  under- 
signed hereby  assigns  and  transfers  to  the  said  company  each 
and  all  claims  and  demands  against  any  person,  persons,  cor- 
porations, or  property  arising  from  or  connected  with  such 
loss  or  damage  (and  the  said  company  is  subrogated  in  the 
place  and  to  the  claims  and  demands  of  the  undersigned 
against  any  person,  persons,  corporation,  or  property  in  the 
premises)  to  the  extent  of  the  amount  above  named. 

[signed]     "  Carroll  &  Stacy." 

On  the  6th  of  April,  1889,  the  Mobile  Insurance  Company 
paid  to  Carroll  &  Stacy  its  proportion  of  the  loss,  and  took 
a  subrogation  receipt  from  them  similar, to  the  one  above 
copied,  and  on  the  15th  of  April,  1889,  the  .^tna  Insurance 
Company  likewise  **®  paid  to  Carroll  &  Stacy  its  propor- 
tion of  the  loss,  taking  from  them  a  similar  subrogation  re- 
ceipt. 
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On  the  23J  of  September,  1889,  the  Springfield  Fire  and 
Marine  Insurance  Company  connnenced  an  action  against 
the  Richmond  and  Danville  Railroad  Company  to  recover  the^ 
amount  which  it  had  paid  to  Carroll  &  Stacy  as  its  propor- 
tion of  the  loss,  as  above  stated,  to  wit,  the  sura  of  $833.80^ 
and  to  whose  rights  it  had  thereby  become  subrogated^ 
and  recovered  judgment  therefor  in  November,  1890,  whicU 
judgment  was  subsequently,  to  wit,  on  the  12th  of  Febru-^ 
ary,  1892,  paid  by  the  Richmond  and  Danville  Railroad 
Company 

On  the  11th  of  October,  1892,  the  present  action  was  com* 
raenced,  in  wliich  the  plaintiffs  seek  to  recover  the  sum  of 
$4,570.84,  being  the  aggregate  amount  of  the  loss  appor- 
tioned to  the  three  plaintifl's.  A  jury  trial  having  been  duly 
waived,  the  case  was  heard  by  his  honor.  Judge  Izlar,  who- 
rendered  judgment  in  favor  of  the  plaintiffs  for  the  amount 
claimed.  From  this  judgment  defendant  appeals  upon  the 
several  grounds  set  out  in  the  record,  which  need  not  be  re» 
peated  here,  as  we  propose  to  state  and  consider  what  we 
understand  to  be  the  several  questions  raised  by  these 
grounds,  which  are  as  follows:  1.  Whether  the  judgment  re- 
covered by  the  Springfield  Fire  and  Marine  Insurance  Com- 
pany for  its  proportion  of  the  loss,  and  the  payment  thereof, 
operates  as  a  bar  to  the  present  action;  2.  Whether  any  one 
but  the  owner  can  maintain  an  action,  under  section  1511  of 
the  General  Statutes  of  1882,  to  recover  damages  for  the  de- 
struction of  property  by  fire,  against  a  railroad  company;  3, 
Whether  said  section  1511  is  constitutional. 

The  doctrine  being  well  settled  that  an  insurer,  after  pay- 
ment of  a  loss  incurred  by  the  assured,  is  subrogated  to  all 
the  rights  of  the  assured  against  the  person  or  corporation 
whose  tortious  act  has  caused  the  loss,  the  practical  inquiry 
which  lies  at  the  foundation  of  the  first  question  presented 
by  this  appeal  is,  How  is  this  right  of  subrogation  to  be  en- 
forced, where,  as  in  this  case,  there  are  several  insurers  of 
the  same  property,  each  of  wliom  has  paid  to  the  assured  its 
proportion  of  the  loss  under  the  several  policies  issued  by 
**'  them,  leaving  the  balance  of  the  loss  to  fall  upon  the 
assured?  To  solve  this  inquiry  it  is  necessary  to  bear  in 
mind  anotlier  well-settled  principle,  which  is  thus  stated  in 
2  Black  on  Judgments,  section  734:  "  When  a  demand  or 
right  of  action  is  in  its  nature  entire  and  indivisible  it  can- 
not be  split  up  into  several  causes  of  action  and  made  the 
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basis  of  as  many  separate  suits,  but  a  recovery  lor  one  part 
will  bar  a  subsequent  action  for  the  whole,  the  residue,  or 
another  part."  And  in  support  of  this  doctrine  the  author 
cites,  from  the  case  of  Sykes  v.  Gerber,  dS  Pa.  St.  179,  the  fol- 
lowing language:  "The  general  rule  is  that  it  is  against  the 
policy  of  the  law  to  permit  a  plaintiff  to  prosecute  in  a  second 
action  for  what  was  included  in  and  might  have  been  recov- 
ered in  the  first,  because  it  would  harass  the  defendant  and 
expose  him  to  double  costs." 

In  Hart  v.  Western  R.  R  Co.,  13  Met.  99,  46  Am.  Dee.  719, 
it  was  held  that  where  A's  house,  which  was  insured,  was 
injured  by  fire  communicated  from  the  locomotive  engine  of 
the  defendant  company,  and  the  insurers  paid  to  A  the 
amount  of  his  loss,  for  which  the  defendant  company  was 
also  responsible  to  A,  such  payment  did  not  bar  A's  right  to 
recover  also  from  the  railroad  company;  for  A,  by  receiving 
payment  from  the  insurers,  became  trustee  for  them,  and 
by  necessary  implication  made  an  equitable  assignment  to 
them  of  his  right  to  recover  from  the  railroad  company;  and 
that  the  insurers,  by  indemnifying  A  against  costs  and  ex- 
penses, might  bring  an  action  in  his  name  for  their  own  bene- 
fit against  the  railroad  company,  which  action  A  could  not 
legally  release.  In  delivering  the  opinion  in  that  case  Shaw, 
C.  J.,  stated  the  rule  as  follows:  "Tiie  liability  of  the  railroad 
company  is,  in  legal  effect,  first  and  principal,  and  that 
of  the  insurer  secondary;  not  in  order  of  time,  but  in  order 
of  ultimate  liability.  The  assured  may  first  apply  to  which- 
ever of  these  parties  he  pleases — to  the  railroad  company 
by  his  right  at  law,  or  to  the  insurance  company,  in  virtue 
of  his  contract.  But  if  he  applies  first  to  the  railroad  com- 
pany, who  pays  him,  he  thereby  diminishes  his  loss,  by 
the  application  of  a  sum  arising  out  of  the  subject  of  the 
insurance,  to  wit,  the  building  insured,  and  ***  his  claim 
is  for  the  balance.  And  it  follows,  as  a  necessary  consequence 
that,  if  he  first  applied  to  tiie  insurer  and  received  his  whole 
loss,  he  holds  the  claim  against  the  railroad  company  in  trust 
for  the  insurer.  Where  such  an  equity  exists,  the  party  hold- 
ing the  legal  right  is  conscientiously  bound  to  make  an  as- 
signment, in  equity,  to  the  person  entitled  to  the  benefit; 
and,  if  he  fails  to  do  so,  the  cestui  que  trust  may  sue  in  the 
name  of  the  trustee,  and  his  equitable  interest  will  be  pro- 
tected ":  See,  also.  Hall  v.  Railroad  Co.,  13  Wall.  370;  MobiU 
etc.  Ry.  Co.  v.  Jurey,  111  U.  S.  584. 
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From  these  authorities  it  would  seem  to  follow  that  where 
several  insurance  companies  have  paid  to  the  assured  the 
several  amounts  required  by  their  respective  policies,  and 
thereby  become  subrogated  to  the  rights  of  the  assured  against 
the  person  or  corporation  by  whose  tortious  act  the  loss  has 
been  caused,  the  proper  mode  of  enforcing  such  right  of  sub- 
rogation (passing  by,  for  the  present,  the  consideration  of 
any  change  which  may  have  been  made  by  the  Code  of 
Procedure),  would  be  by  an  action  in  the  name  of  the  assured 
for  the  benefit  of  such  insurance  companies.  If  this  be  so, 
then  it  follows  that  the  Springfield  Fire  and  Marine  Insur- 
ance Company  had  no  right  to  maintain  a  separate  action 
either  against  the  defendant  company  or  its  lessee  to  recover 
its  proportion  of  the  loss  sustained  by  the  tortious  act  of  the 
said  companies,  or  either  of  them;  and  accordingly  it  has 
been  so  held  in  Continental  Ins.  Co.  v.  H.  M.  Loud  &  Sons' 
Lumber  Co.,  93  Mich.  139,  32  Am.  St.  Rep.  494,  a  case  in  all 
respects  similar  to  this.  Hence,  when  the  defendant  com- 
pany permitted  the  Springfield  company  to  take  judgment 
against  it,  from  which  there  was  no  appeal,  and  paid  the 
amount  recovered,  it  was  practically  the  same  thing  as  a  con- 
fession of  judgment  and  a  voluntary  payment,  which,  of 
course,  cannot  operate  as  a  bar  to  the  present  action. 

The  fact  that  the  Springfield  company  took  from  Carroll 
&  Stacy,  when  it  paid  them  its  proportion  of  the  loss,  the 
subrogation  receipt  above  copied,  in  which  said  Carroll  <fe 
Stacy  assigned  to  that  company  its  claim  against  the  rail- 
road company  to  the  extent  of  the  amount  so  paid,  cannot 
affect  the  question.  **'  For  that  was  a  partial  assignment 
of  a  single  and  indivisible  cause  of  action,  and  whatever 
equitable  rights  it  may  have  conferred  upon  the  Springfield 
company  it  certainly  did  not  confer  upon  that  company  the 
right  to  maintain  an  action  at  law  to  recover  its  proportion 
of  the  damages  resulting  from  a  single  and  indivisible  cause 
of  action  shared  in  by  others:  See  Exchange  Bank  v.  McLoon, 
73  Me.  498;  40  Am.  Rep.  388;  James  v.  City  of  Newton,  142 
Mass.  368;  56  Am.  Rep.  692. 

It  may  be  said  that  the  rule  stated  above  as  to  the  mode 
of  enforcing  the  right  of  subrogation  in  cases  like  the  pres- 
ent has  been  modified  by  the  provisions  of  the  code  requiring 
that  all  actions  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  with  certain  exceptions  not  pertinent  here. 
But  granting  this  to  be  so,  we  do  not  see  how  such  change 
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can  affect  the  present  case.  The  interests  of  the  Springfield 
company  having  been  eliminated  by  the  voluntary  payment  of 
its  claim,  the  only  remaining  real  parties  in  interest  are  the 
present  plaintiffs,  and,  therefore,  the  code  presents  no  obstacle 
to  the  maintenance  of  this  action.  But  there  is  another  pro- 
vision of  the  code,  requiring  that  all  parties  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants;  and  as  none  of 
the  present  plaintiffs  were  made  parties,  either  as  plaintiffs 
or  defendants,  to  the  action  brought  by  the  Springfield  com- 
pany, this  constituted  another  obstacle  to  the  maintenance 
of  that  action,  and,  therefore,  affords  another  reason  why 
that  action  and  the  judgment  therein  recovered  cannot  oper- 
ate as  a  bar  to  the  present  action. 

Again,  it  is  laid  down  in  some  of  the  cases  that  one  of  the 
tests  as  to  wliether  one  action,  or  the  judgment  recovered 
therein,  can  operate  as  a  bar  to  a  second  action,  is  to  inquire 
whether  the  amount  sought  to  be  recovered  in  the  second 
action  could,  by  proper  pleadings  and  proofs,  have  been  re- 
covered in  the  first  action.  It  is  very  obvious  that  this  case 
cannot  stand  that  test;  for  surely  it  will  not  be  contended 
that,  by  any  form  of  pleading  or  proof,  the  Springfield  com- 
pany could  have  recovered  any  thing  more  than  its  proportion 
of  the  loss.  There  was  no  such  relation  of  trust  or  otherwise 
existing  between  it  ****  and  either  of  the  other  insurance 
companies,  or  Carroll  &  Stacy,  as  would  authorize  it  to  re- 
cover the  portions  due  to  them  respectively. 

The  most,  if  not  all,  of  the  cases  cited  by  the  appellant's 
counsel,  to  show  that  a  recovery  of  a  part  of  the  damages, 
resulting  from  a  single  indivisible  tort,  will  bar  a  second 
action,  based  upon  the  same  tort,  to  recover  additional  dam- 
ages, are  cases  in  which  the  two  actions  were  brought  by  the 
same  plaintiff,  who  might,  by  proper  pleadings  and  proofs, 
have  recovered  in  the  first  action  the  amount  sought  to  be 
recovered  in  the  second.  In  such  cases  we  can  readily  see 
the  propriety  of  holding  that  the  first  action  would  be  a  bar 
to  the  second.  But  we  would  be  slow  to  follow  any  authority, 
or  to  adopt  any  principle  of  law  (if,  indeed,  any  such  can  be 
found),  which  would  require  us  to  hold  that  one  of  several 
insurance  companies,  who,  by  paying  its  proportion  of  the 
loss  arising  from  an  indivisible  cause  of  action,  and  has 
thereby  become  subrogated  to  the  rights  of  the  assured 
against  the  tort  feasor,  can,  by  bringing  its  separate  action 
against  such  tort  feasor  and  recovering  judgment  therein,  bar 
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another  action  brought  by  the  proper  parties  on  the  same 
cause  of  action.  Wo  do  not  think  that  there  was  any  error 
on  the  part  of  the  circuit  judge  in  holding  that  the  action 
brought  by  the  Springfield  Fire  and  Marine  Insurance  Com- 
pany, with  the  judgment  recovered  therein  and  its  payment, 
did  not  operate  as  a  bar  to  the  present  action. 

As  to  the  second  question  presented  by  the  appeal,  inas- 
much as  Carroll  &  Stacy,  who  unquestionably  were  the  own- 
ers of  the  property  destroyed,  and  their  coplaintiffs  are,  at 
least,  their  equitable  assignees,  to  the  extent  of  their  propor- 
tions of  the  common  loss,  we  see  nothing  practical  in  it,  and, 
therefore,  such  of  tlie  grounds  of  appeal  as  raise  this  ques- 
tion must  be  overruled. 

The  third  and  only  remaining  question  has  been  concluded 
by  the  decision  of  this  court  in  the  case  of  McCandless  v. 
Richmond  etc.  R.  R.  Co.,  38  S.  C.  108,  which,  until  overruled 
by  proper  authority,  must  be  respected  and  followed  as  a 
correct  declaration  of  the  law  of  this  **•  state,  whatever 
may  be  the  individual  opinion  of  any  member  of  the  court 
or  any  other  citizen. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed.       

Railroad  Companies — Communicated  Firk. — A  statnte  providing  that 
•II  railroad  companies  shall  be  liable  for  damages  from  fires  caused  by 
operating  their  roads  is  valid  and  constitutional,  even  as  to  railroads  in- 
corporated before  the  statute  was  passed:  Orisaell  v.  Hoiisatonic  R.  R.  Co., 
61  Conn.  447;  I  Am.  St.  Rep.  138. 

Right  of  Insurer  to  Subrogation. — Definitions  and  General 
Principles. — Subrogation  is  the  substitution  of  another  person  in  the 
place  of  a  creditor  so  that  the  person  in  whose  favor  it  is  exercised 
succeeds  to  the  right  of  the  creditors  in  relation  to  the  debt.  The  ground 
of  relief  dues  not  stand  entirely  upon  the  notion  of  mutual  consent^ 
either  expressed  or  implied:  Lile*  v.  Rogers,  113  N.  C.  197;  37  Am. 
St.  Rep.  627.  The  right  of  subrogation  is  independent  of  any  contractual 
relations,  and  includes  every  instance  in  which  one  party  is  required  to  pay 
a  debt  for  which  another  is  primarily  answerable,  and  which  in  equity  and 
good  conscience  ought  to  be  discharged  by  the  latter:  Spaulding  v.  Harvey^ 
129  Ind.  106;  28  Am.  St.  Rep.  176;  note  to  Lilea  v.  Rogers,  37  Am.  St.  Rep. 
631;  Emmert  v.  Thompson,  49  Minn.  386;  32  Am.  St.  Rep.  5G6.  It  is  a 
creation  of  equity  existing  solely  for  accomplishing  the  ends  of  substantial 
justice,  and,  being  controlled  by  equitable  principles,  will  be  enforced  only 
when  there  is  an  equity  to  invoke,  and  no  innocent  person  will  be  injured: 
Emmert  v.  Thomp.ion,  49  Minn.  386;  32  Am.  St.  Rep.  666.  It  is  intended 
to  afford  protection  to  the  meritorious  creditor,  and  to  prevent  the  sweep- 
ing away  of  the  fund  from  which  in  good  conscience  he  ought  to  be  paid: 
Bpaulding  Y.  Harvey,  129  Ind.  106;  28  Am.  St.  Rep.  176.  Therefore,  to 
apply  the  doctriue  of   subrogation,  one  must  have  paid  a  debt  due  to  a 
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third  person,  for  the  payment  of  which  another  was  primarily  liable,  and 
the  person  paying  the  debt  must,  in  doing  so,  have  acted  under  the  com- 
pulsion of  saving  himself  from  loss,  and  not  as  a  mere  volunteer:  See  note 
to  Ex  parte  Hardin,  27  Am.  St  Rep.  8.30.  So,  when  one  person  discharges 
an  obligation  which  primarily  rests  upon  another,  he  should  be  subrogated 
to  the  place  of  the  injured  party  or  the  creditor  in  respect  to  the  party 
who  is  primarily  liable.  Tlie  fact  that  the  latter  has  not  been  guilty  of 
any  negligence  or  wrongdoing  will  not  enable  him  to  escape  the  demands 
of  the  party  insisting  upon  the  right  to  subrogation:  Regan  ▼.  New  York  etc. 
R.  R.  Co.,  60  Conn.  124;  25  Am.  St.  Rep.  306.  The  foregoing  principles 
are  applied  to  cases  of  insurauce  in  this  way,  viz:  "  In  all  those  cases 
wliere  the  insured  liave  a  primary  ri^ht  against  third  parties,  who  have 
been  the  authors  of  the  injury  either  through  negligence  or  culpable  mis- 
conduct not  amounting  to  felony,  the  insurers  on  making  good  the  loss,  are 
entitled  to  enforce  the  remedy  of  the  assured,  and  in  their  name  to  recoup 
themselves  for  their  expenditure.  This  right  is  recognized  by  the  courts 
as  the  right  of  subrogation.  The  contract  of  insurance  is  treated  as  an 
indemnity,  and  the  insurer  as  a  surety,  who  is  entitled  to  all  the  remedies 
and  securities  of  the  assured,  and  to  stand  in  his  place":  May  on  Insur- 
ance, 3d  ed.,  sec.  454. 

JiiyfU  to  Subrogation,  Generally. — An  insurer  who  pays  the  owner  of  prop- 
■erty  for  a  loss  by  fire  caused  by  the  negligence  of  a  third  person  can  main- 
tain an  action  against  the  latter  for  the  amount:  See  note  to  jEtna  Fire  Ins. 
Co.  V.  Ti/ler,  ,30  Am.  Dec.  102;  Fidelity  etc.  Trust  Co.  v.  PeopWt  Natural 
Oas  Co.,  150  Pa.  St.  8;  Railioay  Co.  v.  Fire  Assn.,  55  Ark.  163;  Railway  Co. 
▼.  Manchester  A/ills,  88  'i'enn.  653;  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36 
S.  C.  213;  The  Sidney,  23  Fed.  Rep.  88;  Home  Mutual  Ins.  Co.  v.  Oregon 
Ry.  A  Nav.  Co.,  20  Or.  569;  23  Am.  St.  Rep.  151,  and  note;  Connecticut 
Firelna.  Co.  t.  Ei-ie  Ry.  Co.,  73  N.  Y.  399;  29  Am.  Rep.  171;  Phcenix  Int. 
Co.  V.  Pennsylvania  R.  R.  Co.,  1.34  Ind.  215;  without  taking  an  assignment 
of  the  owner's  claim,  or  being  formally  subrogated  to  his  rights:  Fidelity 
etc  Trust  Co.  v.  People's  Natural  Oas  Co.,  150  Pa.  St.  8;  and  it  is  immate- 
rial whether  such  right  of  subrogation  was  stipulated  for  in  the  contract  or 
Dot:  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C.  213.  Therefore,  if  agents 
of  an  insurance  company  issue  a  policy  of  insurance,  which  is  accepted 
by  the  insured,  but  on  which  the  insured  fails  to  pay  the  premium  when 
<lue,  and  the  agents,  under  their  contract  with  the  company,  pay  the 
premium,  the  agents,  in  an  action  brought  in  the  name  of  the  company 
for  the  use  of  such  agents,  and  against  the  insured,  to  recover  tlie  amount 
of  the  premium,  will  be  held  to  be  subrogated  to  the  rights  of  the  com- 
pany as  to  the  claim  under  the  policy,  and  no  assignment  is  necessary 
to  enable  them  to  recover  the  premium  paid  by  then):  Gilletl  v.  Insurance 
Co.,  39  111.  App.  284.  Tiiere  is,  however,  no  right  of  subrogation  under 
these  circumstances,  viz:  If  A  agrees  to  have  the  property  of  B  insured 
against  loss  by  fire,  but  is  guilty  of  a  breach  of  his  agreement,  and  B 
himself  procures  insurance  against  such  loss,  after  which  the  property  is 
destroyed  by  fire,  and  the  insurance  paid  to  B,  whereby  he  is  indenmi- 
fied  for  all  his  loss,  he  has  no  cause  of  action  against  A,  because  A'a  breach 
has  done  him  no  damage;  nor  has  the  insurance  company  any  claim 
against  A.  It  cannot  be  subrogated  to  any  cause  of  action  in  favor  of 
B,  because  he  has  none:  Lancaster  Mills  v.  Merchants'  etc  Co.,  89  Tenn. 
J;  24  Am.  St.  Rep.  586.  The  ri>?ht  of  the  insurer  to  be  subrogated  to 
the  rights  of  the   insured  is  a  right  of   which   he   cannot   be   deprived: 
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Phante  Ins.  Co.  v.  Parsons,  129  N.  Y.  86,  94.  The  law  of  the  insurer'* 
right  to  subrogation  in  cases  of  the  payment  of  life  insurance  policies^ 
where  death  was  caused  by  the  negligence  or  wrong  of  a  third  party, 
does  not  seem  to  have  been  often  litigated.  In  Connecticut  Mut,  Life  Ins. 
Co,  V.  New  York  etc.  R.  R.  Co.,  25  Conn.  265,  65  Am.  Dec.  671,  the  in- 
Burance  company  paid  a  loss  for  a  death  caused  by  the  negligence  of  the 
railroad  company  and  then  sued  for  damages,  but  the  court  dismissed 
the  action  on  two  grounds:  I.  Because  at  common  law  a  party  is  not  liable 
eiviliter  for  the  destruction  of  human  life;  2.  Because  there  was  no  such 
relationship  between  the  parties  as  to  lay  a  foundation  for  such  an  action. 
Mort'jagees  and  Mortgagors — Subrogation  Clauses. — If,  by  the  terms  of  a 
mortgage,  the  mortgagee,  in  case  of  the  mortgagor's  failure  to  keep  the 
bnildiogs  upon  the  mortgaged  premises  insured,  is  authorized  to  make  sncb 
insurance,  and  it  is  declared  that  the  premiums  paid  shall  be  deemed 
seemed  by  the  mortgage,  this  provision  does  not  prohibit  or  prevent  an  in- 
surance by  the  mortgagee  directly  of  his  own  interest,  and  he  may  make 
sach  terms  with  the  insurer  as  they  may  agree  upon.  If  be  does  insure  hia 
interest,  and  the  policy  contains  a  provision  that,  in  case  of  loss,  the  as- 
sured shall  assign  to  the  insurer  an  interest  in  the  mortgage  equal  to  the 
amount  of  loss  paid,  the  insurer  is  entitled  to  the  subrogation  provided  for. 
The  contract  of  insurance  is  paramount  to  and  independent  of  the  contract 
between  the  mortgagor  and  the  mortgagee,  and  the  rights  of  the  insurer 
cannot  be  afiFected  thereby.  Neither  is  tlie  mortgagor's  consent  essential  to 
the  validity  of  such  a  provision  for  subrogation.  Hence,  if  such  a  policy  is 
issued,  and  the  insurance  company  pays  a  loss  occuring  under  it  to  the 
extent  of  the  amount  of  the  mortgage,  together  with  the  premiums  paid» 
and  takes  an  assignment  of  the  mortgage,  the  mortgagor  or  his  grantee 
cannot,  in  an  action  to  foreclose  the  mortgage,  claim  an  application  of  the 
amount  of  the  insurance  as  payment  upon  the  mortgage:  Foster  r.  Van  Reed, 
70  N.  Y.  19;  26  Am.  Rep.  544.  A  contract  between  a  mortgagee  and  an 
insurance  company  that  after  a  forfeiture  the  insurance  shall  be  exclusively 
for  the  benefit  of  the  mortgagee,  that  the  mortgagor  and  those  claiming 
under  him  shall  have  no  beneficial  interest  in  the  policy,  and  that  pay- 
men:  to  the  mortgagee  shall  not  discharge  the  mortgage,  but  subrogate  the 
insurance  company  to  the  mortgagee's  right  in  the  mortgage,  is  one  which 
the  parties  are  competent  to  make,  and  one  by  which  they  ought  to  be 
bound.  The  mortgagor  cannot  redeem  without  paying  the  full  amount  of 
the  debt:  Allen  v.  Watertoum  Fire  Ins.  Co.,  132  Mass.  480.  The  right  of 
subrogation  by  an  agreement,  made  a  part  of  the  contract  of  insurance,  and 
providing  that  whenever  the  insurers  shall  pay  to  the  mortgagee  any  sum 
for  loss,  for  which  loss  the  company  would  not  be  liable  to  the  mortgagor 
or  owner,  the  insurers  shall  be  subrogated  to  the  rights  of  the  mortgagee, 
and  entitled  to  an  assignment  of  the  mortgage,  was  recognized  in  Springfield 
Fire  Ins.  Co.  v.  Allen,  43  N.  Y.  389,  3  Am.  Rep.  711,  as  being  in  accord- 
ance with  the  legal  and  equitable  rights  of  the  parties.  A  trustee  in  a  deed 
of  trust  in  the  nature  of  a  mortgage  has,  also,  an  insurable  interest  in  the 
mortgaged  property  distinct  from  that  of  the  mortgagor,  and  a  conveyance 
by  the  latter  in  no  way  affects  the  trustees'  right  to  insure  his  interest. 
Hence,  if  the  trustee  insures  his  interest  in  mortgaged  property,  and  the 
policy  stipulates  that  he  shall,  in  case  of  loss,  assign  to  the  insurer  an  inter- 
est in  the  deed  of  trust  equal  to  the  amount  of  loss  paid,  provided  such 
assignment  shall  in  no  way  prejudice  the  beneficiary's  claim  in  the  trust  to 
recover  the  full  amount  of  his  loan  and  proper  charges,  the  trustee  cannot 
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recover  for  a  loss  anlil  he  perform*  hia  agreement  to  assign.  The  sabroga* 
tion  clause,  in  such  a  case,  is  material,  and  there  can  be  no  recovery  againal 
the  insurer  for  a  loss  until  this  condition  precedent  is  fulfilled,  although  the 
mortgaged  property  is  not  worth  the  amount  of  the  debt  secured,  leaa  the 
amount  the  insured  is  liable  to  pay:  Dick  v.  Franklin  Fire  Ins.  Co.,  10  Mo. 
App,  376.  In  Home  Ins.  Co.  v.  Marshall,  48  Kan.  235,  where  an  insurance 
company  obligated  itself  to  pay  a  loss  to  the  mortgagee,  wlio  assigned  the 
notes,  mortgage,  and  policy  to  another  with  the  knowledge  of  the  insurer, 
«nd  where  the  company  paid  the  amount  of  the  policy  to  the  assignee,  and, 
instead  of  discharging  the  mortgage,  took  an  assignment  of  the  notes,  mort. 
gage,  and  policy  to  itself,  it  was  held  that  such  payment  should  be  cousid* 
ered  as  a  satisfaction  pro  tanto  of  the  amount  due  on  the  notes  and  mortgage* 

An  insurer  who  has  paid  a  loss  to  a  mortgagee  is  not,  however,  entitled 
to  bo  subrogated  to  the  mortgage  debt  while  any  part  of  it  remains  unpaid. 
In  other  words,  the  insurer  is  not  entitled  to  subrogation  if  any  part  of 
the  debt  is  unpaid,  unless  he  tenders  to  the  mortgagee  the  balance  due: 
Phenix  Ins.  Co.  v.  First  Nat.  Bank,  85  Va.  765;  17  Am.  S'.  Rop.  101.  So, 
where  the  assured  has  an  executory  contract  for  the  sale  of  mortgaged 
premises  at  the  time  of  the  loss,  tlie  insurance  conipany,  upon  paying  the 
los?,  cannot  be  subrogated  to  the  rights  of  the  insured,  pro  tanto,  under  the 
contract  of  sale:  W aahimjton  Fire  Ins.  Co.  v.  Kelly,  32  Md.  421;  3  Am.  Rep. 
149;  and  an  insurer  has  been  held  not  entitled  by  subrogation  to  an  as.-sign< 
ment  of  a  mortgage  under  the  following  circumstances:  An  owner  of  lands, 
who  held  a  policy  of  insurance  on  the  buildings  thereon,  verbally  agreed  to 
«ell  the  property  to  her  two  sons.  One-half  of  the  consideration  was  to  be 
paid  in  cash,  or  its  equivalent;,  thebala  nee  to  be  secured  by  a  mortgage  on 
the  property;  and  it  was  further  stipulated  that,  upon  the  execution  of  the 
•conveyance,  the  vendees  should  have  an  assignment  of  the  policy  to  them 
»s  owners,  and  reassign  it  to  her  as  collateral  security  upon  her  mortgage. 
The  deed  was  given  by  the  vendor,  and  the  mortgage  was  also  signed  and 
jicknowledged  by  the  vendees,  and  by  the  wife  of  one  of  them,  but,  the  wife 
of  the  other  not  being  present,  the  mortgage  was  left  in  the  vendor's  cus- 
tody until  the  absent  wife  could  be  brought  to  sign  it,  when  the  balance  of 
the  purchase  money  was  to  be  adjusted  and  the  arrangement  as  to  insur- 
ance completed.  Before  the  parties  again  met,  the  buildings  were  burned 
while  the  vendor  held  both  the  mortgage  and  the  policy  of  insurance.  In 
an  action  by  the  insurance  company  it  was  held  that,  upon  payment  of  the 
amount  of  the  policy,  it  was  not  entitled,  by  subrogation,  to  an  assignment 
of  the  mortgage:  Nelson  v.  Bound  Brook  Mat.  Ftre  Ins.  Co.,  43  N.  J.  Eq. 
256;  3  Am.  St.  Rep.  303;  reversing  Bound  Brook  Mut.  Fire  Ins.  Co.  v.  Nel- 
mm,  41  N.  J.  Eq.  485. 

Carriers — Subrogation  Clauses — Clauses  in  the  Policy  or  Bills  of  Lading  Z)e- 
feating  the  Rigid  to  Subrogation. — An  insurer  of  property,  upon  paying  the 
loss,  is  entitled  to  subrogation  to  the  right  of  the  owner  to  recover  from  a 
carrier  or  bailee  primarily  liable  for  such  loss:  Deming  r.  Merchants'  Cotton 
Press  etc.  Co.,  90  Tenn.  306;  Railway  Co.  v.  Manchester  Mills,  88  Tenn.  653; 
The  Sidney,  23  Fed.  Rep.  88.  But  the  insurer's  right  to  subrogation  may 
be  defeated  by  agreement  or  by  the  terms  of  the  bill  of  lading.  Thus,  if 
the  owner  of  cotton  delivered  to  a  compress  company,  as  agent  for  a  carrier, 
under  an  agreement  that  the  compress  company  shall  procure  insurance 
thereon,  has  himself  procured  insurance,  an  advancement  or  loan  by  the 
insurer  of  the  amount  of  its  policy  is  a  payment  of  the  insurance,  which  will 
prevent  a  recovery  by  either  the  insurer  or  the  owner  for  the  failure  of  the 
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compress  company  to  procure  insurance,  altbough  such  advancement  or  loa« 
is  made  upon  the  express  condition  that  it  shall  be  repaid  upon  such  recoT* 
«ry,  and  though  the  insurance  contract  requires  such  loan  to  be  made:  Denf 
ing  V.  Merchants'  VoUon  Press  etc.  Co.,  90  Tenu,  30G.  Again,  wiiile  a  commoa 
carrier  may,  by  contract  with  the  owners,  secure  to  himself,  in  case  of  dam- 
age or  loss  for  which  the  carrier  would  be  liable,  the  beueflt  of  any  insur- 
ance to  be  effected  by  the  owner,  the  abandonment  to  the  insurers  against 
marine  perils  of  goods  damnged  during  their  transportation,  under  such  a 
contract,  does  not  give  to  the  insurers  any  right  of  action  against  the  car- 
rier: MercaiUile  Mut.  Ins.  Co.  v.  Calebs,  20  N.  Y.  173.  Nor  can  the  insurer 
successfully  defend  an  action  on  its  policy  where  its  right  of  subrogation  has 
been  destroyed  by  conditions  inserted  in  a  bill  of  lading.  Thus,  where 
liquors  were  to  be  shipped,  a  policy  was  made  "as  per  form  attached."  By 
the  attached  form  the  insurer's  liability  was  limited  to  a  certain  sum,  and 
the  insured  had  the  right,  in  case  of  loss,  to  collect  such  sum  from  the  com- 
pany and  to  release  it  from  all  liability.  The  body  of  the  policy,  however, 
contained  a  provisiou  that  any  claim  against  the  carrier  for  loss  should  be 
assigned  to  the  insurer.  There  being  a  collision  between  these  conditions 
and  the  subrogation  clause  in  the  body  of  the  policy,  it  was  held  that  the 
latter  must  give  way,  that  the  provisions  of  the  attached  form  must  prevail, 
and  that  it  was  no  defense  to  an  action  on  the  policy  that  the  shipper,  by 
accepting  a  bill  of  lading  giving  to  the  carrier  the  benefit  of  all  insurance 
on  the  goods,  had  destroyed  the  insurer's  right  of  subrogation:  St.  Paul  etc. 
Ins.  Co.  V.  Kidd,  65  Fed.  Rep.  238.  Again,  in  another  case,  the  plaintiSs 
shipped  a  cargo  of  leather,  under  a  bill  of  lading  giving  to  the  carrier  the 
full  benefit  of  any  insurance  on  the  goods.  They  were  injured  through  the 
negligence  of  the  carrier's  employees,  and  suit  was  brought  upon  a  policy 
issued  thereon  by  the  defendant.  The  policy  provided  that,  in  case  of  loss, 
the  defendant  should  be  subrogated  to  plaintiffs*  claims  against  the  carriers, 
not  exceeding  the  amount  paid  by  said  insurer,  and  that  plaintiffs  would 
make  no  agreement  or  do  any  act  whereby  this  right  of  action  against  the 
carrier  for  losing  or  injuring  the  leather  should  be  released  or  cut  off.  Tbia 
provision  in  the  bill  of  lading  was  heM  to  cut  off  the  riglits  of  the  insurer 
to  be  subrogated  to  the  rights  and  remedies  of  the  owner  against  the  de- 
faulting carrier,  and  to  defeat  a  recovery  by  the  plaintiffs  upon  the  policy: 
Payerweather  v.  Phenix  Ins.  Co.,  118  N,  Y.  324.  This,  of  course,  shows  that 
the  right,  by  way  of  subrogation,  of  an  insurer,  upon  paying  for  a  total  losa 
of  the  goods  insured,  to  recover  over  against  the  carrier,  is  only  that  right 
which  the  insured  has.  This  proposition  is  also  sustained  by  Wa,ger  v.  ProV' 
i'lence  Ins.  Co.,  150  U.  S.  09.  Hence,  if  a  bill  of  lading  provides  that  the 
carrier,  when  liable  for  the  loss,  shall  have  the  full  benefit  of  any  insurance 
that  may  have  been  effected  upon  the  goods,  such  provision  is  valid  aa  be- 
tween the  carrier  and  the  shipper,  and  limits  the  insurer's  right  of  subroga- 
tion, upon  paying  the  loss  to  the  shipper,  to  recover  over  against  the  carrier: 

Wager  v.  Providence  Ins.  Co.,  150  U.  S.  99.  Aa  between  a  common  carrier 
of  goods  and  an  underwriter  upon  them,  the  liability  to  the  owner  for  their 
loss  is  primarily  upon  the  carrier,  while  the  liability  of  the  insurer  is  only 
secondary:  Wager  v.  Providence  Ins.  Co.,  150  U.  S.  99;  T/ie  Sidney,  23  Fed. 
Rep.  88;  Railway  Co.  v.  Manchester  Mills,  88  Tenn.  653;  and,  if  the  carrier  is 
actually  and  in  terms  the  party  insured,  the  underwriter  can  have  no  right 
to  recover  over  against  the  carrier,  even  if  the  amount  of  the  policy  has  been 
paid  by  the  insurance  company  to  the  owner  on  the  order  of  the  carrier: 

Wauer  v.  Providence  Ins.  Co.,  150  U.  S.  99.     The  following  oases  further 
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illustrate  tha  operation  of  clauses  in  the  bill  of  lading  to  defeat  the  insurer's 
right  of  subrogation.  While  certain  goods  were  in  transit  by  railroad  it 
was  stipulated  in  an  open  policy  of  insurance  upon  them  that  the  company 
should,  in  case  of  loss,  be  subrogated  to  all  claims  against  the  carrier.  The 
goods  were  shipped  under  a  bill  of  lading,  which  provided  that,  in  case  of 
loss  resulting  in  any  liability  of  the  railroad  company,  it  should  have  the 
benefit  of  any  insurance  which  might  have  been  eflfected  on  the  goods.  The 
goods  covered  by  the  policy  were  destroyed  in  a  railroad  collision,  and,  in 
an  action  by  the  insured  against  the  insurance  company,  it  was  held  that 
he  could  not  recover,  he  having,  by  the  bill  of  lading,  defeated  the  right  of 
subrogation  against  the  carrier  to  which  the  insurance  company  was  enti- 
tled: Carstaira  v.  Mechanics'  etc.  Ins.  Co.,  18  Fed.  Rep.  473.  So,  if  it  is 
stipulated  in  bills  of  lading  that  the  carrier  shall  not  be  liable  for  loss  by 
perils  of  navigation,  and  that,  in  case  of  loss  for  which  the  carrier  shall  be 
liable,  he  shall  have  the  benefit  of  insurance  effected  by  the  insurers,  and  a 
loss  occurs,  the  proximate  cause  of  which  is  a  peril  of  navigation,  but  tlie 
remote  cause  of  which  is  the  negligence  of  the  carrier,  and  the  insurer  pays 
the  loss  to  the  shippers,  he  is  not  subrogated  to  their  rights  against  the 
carrier,  and  can  maintain  no  action  against  the  latter:  Phanix  Ina.  Co.  v. 
Erie  etc.  Tiansporlation  Co.,  10  Biss.  18.  In  an  action  by  an  iusuiance  com- 
pany for  damages  to  property  insured  by  it,  and  by  reason  of  which  insur- 
ance it  is  compelled  to  reimburse  the  insured,  and  to  be  subrogated  to  the 
latter's  rights,  it  is  no  defense,  in  an  action  against  the  railroad  company, 
that  the  insurance  company  has  never  complied  with  the  state  law  relating 
to  foreign  insurance  companies,  the  iusurance  company  being  entitled  to  be 
subrogated  to  the  rights  of  the  insured  as  to  the  injury  to  such  property, 
notwithstanding  the  fact  of  such  noncompliance:  Pluxniz  Ina.  Co.  r,  Penn 
aylvania  R.  R.  Co.,  134  Ind.  215. 

Payment — Volunteers— Relrasb. — Before  subrogation  or  suHtitutiob 
can  be  decreed,  payment  to  the  creditor  must  have  been  made.  His  demand 
must  be  satisfied  so  as  to  relieve  him  from  trouble,  expense,  and  risk.  A 
mere  tender  of  payment,  accompanied  with  a  demand  for  the  assignment  of 
the  debt,  is  not  sufficient;  and  tlie  right  to  subrogation  may  be  denied  on 
account  of  the  laches  of  the  applicant:  Forest  Oil  Company's  Appeal,  118  Pa. 
St.  138;  4  Am.  St.  Rep.  584;  Carter  v.  Neal,  24  Ga.  346;  71  Am.  Dec.  136. 
It  is  also  a  general  principle  that  a  mere  volunteer  is  not  entitled  to  subro- 
gation: Skinner  v.  Tirreli,  159  Mass.  474;  38  Am.  St.  Rep.  447;  note  to  Ex 
pai-te  Hardin,  27  Am.  St.  Rep.  SW.  The  payment,  therefore,  by  one  of 
several  insurers  of  more  than  his  share  of  a  loss,  and  his  assignment  of  his 
right  to  contribution,  cannot  create  any  cause  of  action  in  favor  of  his  assignee 
if  each  of  the  insurers  agreed  to  pay  only  such  proportion  of  the  loss  as  the 
amount  of  insurance  assumed  by  him  bore  to  the  whole  amount  for  whiob 
insurance  had  been  effected,  because,  in  paying  more  than  his  share  of  the 
loss,  the  insurer  was  a  mere  volunteer:  Hanover  Fire  Ina.  Co.  v.  Brown,  77 
Md.  64;  39  Am.  St.  Rep.  386.  So,  if  the  insurer,  after  payment  of  the  dam* 
ages  by  the  wrongdoer,  Toluntarily  pays  the  policy  he  cannot  maintain  an 
action  against  the  wrongdoer:  Connecticut  Fire  Ina.  Co.  v.  Erie  Ry.  Co.,  71 
N.  Y.  399;  29  Am.  Rep.  171.  Neither  does  the  right  to  subrogation  extend 
to  rights  of  action  or  of  indemnity  released  by  the  assured  before  the  insni 
ance  is  effected:  Peker  Mfg.  Co.  r.  Sun  Fire  Office,  36  3.  C.  213;  and  see  sut 
division  of  this  note  designated  aa  "Carriers."  If,  in  a  suit  by  one  for  tbfl 
Qse  of  another,  the  use  plaintiff  under  stress  of  snit  by  the  nominal  plain^ 
tiff,  pi^y*  a  fire  loss  resulting  from  the  alleged  negligence  of  the  defendai 
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by  which  an  explosion  of  natural  gas  occurred  which  set  on  fire  and  damas;ed 
the  property  of  the  nominal  plaintifiF,  and  the  nominal  plaintiff,  in  consider- 
ation of  a  certain  sum,  released  the  defendant  from  "all  claims  and  demands 
of  every  kind  arising  out  of  the  explosion,"  it  being  understood  that  the  re- 
lease did  not  "affect  the  claim  of  the  property  owners  against  insurance 
companies  for  loss  occasioned  l>y  fire,  and  which  claim  the  property  owner 
shall  be  entitled  to  receive,  in  addition  to  and  independently  of  the  sum  paid 
by  the  defendant,"  such  release  is  no  bar  to  an  action  by  the  use  plaintiff  to 
recover  the  amount  of  the  fire  damages  from  the  defendant;  and  parol  evi- 
dence is  inadmissible  for  the  purpose  of  proving  that  the  intention  of  th© 
parties  was  to  bar  a  recovery  for  damages  by  tire  as  well  as  by  explosion. 
The  insurance  company  can,  in  sach  a  case,  maintain  a  suit  in  the  name  of 
the  insured  for  the  loss  from  fire  paid  by  it.  In  other  words,  the  insurer  i» 
subrogated  to  the  rights  of  the  insured:  FidelUy  etc.  Trust  Co.  v.  People'* 
Natural  Gaa  Co.,  150  Fa.  St.  8.  While  the  insured  could,  in  such  a  case^ 
settle  with  and  release  the  gas  company  from  all  claim  for  injuries  not  cov- 
ered by  the  insurance,  without  prejudice  to  his  right  to  recover  from  the 
insurers  for  the  loss  occasioned  by  the  fire  (Insurance  Co.  v.  Fidelity  etc.  Co., 
123  Pa.  St.  523;  10  Am.  St.  Rep.  546),  yet,  if  the  policy  contains  a  covenant 
that  the  insured  will,  on  receiving  payment  of  the  policy,  assign  his  cause  of 
action  to  the  insurers,  the  covenant  of  the  insurers  for  payment  of  the  loss 
by  fire,  being  made  dependent  upon  the  covenant  of  the  assured  to  assign 
the  cause  of  aotion  against  the  wrongdoer,  performance  by  the  insurers  can- 
not be  enforced  without  performance  or  an  offer  to  perform  by  the  insureds 
Niagara  Fire  In».  Co.  v.  Fidelity  etc  Co.,  123  Pa.  St.  516;  10  Am.  St.  Rep. 
543,  and  note.  In  the  absence,  however,  of  such  an  express  covenant  by  thfr 
insured,  the  refusal  of  the  assignment  of  the  cause  of  action,  demanded  by 
the  insurer,  in  advance  of  the  payment  of  the  loss,  would  be  no  defense  to 
a  cause  of  action  by  the  insured  against  the  insurance  company:  Insurance 
Co.  V.  Fidelity  etc.  Co.,  123  Pa.  St.  523;  10  Am.  St.  Rep.  646;  and  the  insur- 
ance company  can,  in  such  a  case,  maintain  a  suit  in  the  name  of  the  insured' 
for  the  loss  from  fire  paid  by  it,  withont  an  assignment  of  the  claim,  or  formal: 
order  of  subrogation,  against  the  party  whose  negligence  caused  the  firet 
Fidelity  etc.  Trust  Co.  v.  People's  Natural  Oaa  Co.,  150  Pa.  St.  8. 

If  the  insured  receives  the  damages  from  the  wrongdoer  before  payment 
by  the  insurer,  the  amount  so  received  will  be  applied  pro  tanto  in  discharge  of 
the  policy;  and  if  the  wrongdoer  pays  the  insured  after  payment  by  the 
insurer,  with  knowledge  of  that  fact,  it  is  a  fraud  upon  the  insurer,  and  ha 
will  not  be  protected  from  liability  to  the  latter:  Connectiatt  Fire  Ina.  Co.  r. 
Sh-ie  By.  Co.,  73  N.  Y.  399;  29  Am.  Rep.  171.  In  such  a  case  the  insur- 
ance company  may,  eren  without  the  consent  of  the  insured,  maintain  an 
action  at  law,  in  his  name,  against  the  wrongdoer,  to  recover  the  amount 
paid  on  the  policy.  And  a  release  by  the  insured  to  the  wrongdoer  being, 
under  such  circumstances,  a  fraud  upon  the  insurance  company,  and  void 
for  that  reason,  it  would  be  no  defense  to  such  action:  Monmouth  etc.  Ins. 
Co.  V.  HiUdiinson  etc.  R.  R.  Co.,  21  N.  J.  Eq.  107.  Where  the  insurance 
company  has  indemnified  the  insured  the  latter  cannot  legally  release  hia 
cause  of  action  against  the  wrongdoer,  because  the  company  is  entitled  to 
be  subrogated  to  his  rights:  Hart  v.  Westei'n  R.  R.  Corp.,  13  Met.  99;  46 
Am.  Dec.  719.  Thus,  if  an  insurance  company  issues  a  policy  upon  certain 
buildings  for  fifteen  hundred  dollars,  which  buildings  are  worth  three  thou- 
sand four  hundred  dollars,  and  are  afterward  destroyed  by  fire  through  the 
negligence  of  a  railroad  company,  and  the  owner  receirea  damages  from  th* 
▲M.  hx.  Rsr..  Vol.  XLIV.  -47 
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TAilroad  company  ia  the  sum  of  eighteen  hundred  dollars,  and  exeootes  • 
release  of  all  claims  and  demands  for  the  loss,  the  release  containing  a  state* 
«nent  that  the  settlement  is  not  intended  to  discharge  the  insurance  company 
from  any  claim  of  the  owner  against  it,  but  ia  intended  simply  as  a  full  set- 
tlement  with  and  discharge  of  the  railroad  company,  and  the  insurance 
company  afterward  pays  the  amount  of  the  insnrance,  and  sues  the  railway 
company  to  recover  the  amount  paid,  the  clause  in  the  release  as  to  the 
claim  against  the  insurance  company  must  be  regarded  as  in  the  nature  of  a 
proviso  or  exception  from  the  general  purview  of  the  release,  limiting  its 
effect  to  a  release  of  the  balance,  retaining  the  claim  against  the  insurance 
company  and  excepting  its  rights  to  a  remedy  over.  Therefore,  the  release, 
as  to  the  insurance  company,  is  of  no  effect.  It  could  not  interpose  it  as  a 
defense  to  an  action  upon  the  policy,  and  its  right  to  subrogation  is  not 
aiffected  thereby:  Connecticui  Fire  Int.  Co.  v.  Erie  Ry.  Co.,  73  N.  Y.  399;  29 
Am.  Rep.  171.  If  one  who  has  sustained  a  loss  by  fire  occasioned  by  the 
fault  of  a  railroad  company  receives  payment  for  such  loss  from  an  insur- 
ance company  in  which  he  was  insured,  and  also  a  gross  sum,  in  satisfaction 
of  damages,  from  the  railroad  company,  he  holds  so  much  of  this  sum  as 
^would  be  necessary  to  reimburse  the  insurance  company,  in  trust  for  such 
■conipany,  which  may  recover  the  same  by  a  suit  in  equity:  Monmoulh  County 
€tr.  Int.  Co.  V.  Hutchiuson,  21  N.  J.  Eq.   107. 

Proper  Partita  Plaintiff. — In  Rockingham  Mut.  Fire  Ins.  Co.  v.  BosJur,  39 
Me.  253,  63  Am.  Dec.  618,  it  is  held  that,  if  insured  property  is  willfully 
and  maliciously  burned  by  a  third  person,  no  action  can  be  maintained  by 
the  insurer,  in  his  own  name,  and  against  the  wrongdoer,  for  the  money 
paid  on  the  loss.  And  in  Connecticut  Mut.  Life  Lik.  Co.  v.  New  York  etc. 
H.  R.  Co.,  25  Conn.  265,  65  Am.  Dec.  571,  where  the  insurance  company 
sought  to  recover  the  amount  of  a  policy  paid  by  it  upon  the  death  of  the 
■insured,  whose  death  was  allecred  to  have  been  caused  by  the  negligence  of 
the  railroad  company,  it  was  held  that  the  insurer  could  enforce  ita  right 
•cf  subrogation  only  in  the  name  of  the  insured.  But  it  ia  now  quite  well 
settled  that,  when  an  insurer  has  paid  a  loss  to  the  insured,  he  may  maintain 
an  action  in  the  name  of  the  insured  to  obtain  redress  from  the  one  respon* 
«ible  for  the  loss:  Wager  v.  Providence  Im.  Co.,  150  U.  S.  99;  The  Planter,  S 
Woods,  490;  Hall  v.  Railroad  Companies,  13  Wall.  367;  Railway  Co.  r. 
Manchester  Mills,  88  Tenn.  653;  Connecticut  Fire  Ins.  Co.  v.  Erie  Ry.  Co., 
73  N.  Y.  399;  29  Am.  Rep.  171;  Hart  v.  Western  R.  R.  Corp.,  13  Met.  99; 
■46  Am.  Dec.  719.  If  the  insurer  pays  the  insured  the  full  ralue  of  the 
property  destroyed,  the  insurer  may  maintain  un  action  in  his  own  name 
■against  the  one  responsible  for  the  loss,  because,  by  operation  of  law,  the 
wholrf  beneficial  riglit  to  indemnity  from  the  wrongdoer  has  been  vested  in 
the  insurer:  Norwich  Union  Fire  Ins.  Soc.  v.  Standard  Oil  Co.,  59  Fed.  Rep. 
984.  He  is,  therefore,  under  a  statutory  provision  providing  that  "every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,"  the 
Teal  and  only  party  in  interest,  and  the  proper  party,  umler  such  a  statute, 
4o  bring  the  suit:  Marine  Ins.  Co.  v.  St.  Louis  etc  Ry.  Co.,  41  Fed.  Rep.  643. 
The  insurance  company  is  also  a  proper  party  plaintiff  where  no  otlier  person 
has  any  right  or  interest  in  the  claim:  Connecticut  Fire  Ins.  Co.  v.  Erie  Ry.  Co., 
73  N.  Y.  399;  29  Am.  Rep.  171.  An  insurance  company  subrogated  to  the 
rights  of  the  insured  by  paying  a  loss  caused  by  the  wrong  of  a  third  per* 
son  cannot,  however,  maintain  an  action  against  tlie  latter  in  its  own  name, 
if  th«  loss  exceeds  the  amount  of  the  insurance  paid.  In  such  a  case  th« 
;.  action  must  be  brought  in  the  name  of  the  insured,  because  the  beneficial 
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right  to  indemnity  from  the  wrongdoer  remains  in  the  assnred  for  the  whole 
value  of  the  property — for  the  unpaid  balance  due  to  himself,  as  well  as  for 
the  amount  paid  by  the  insurer,  as  to  which  last  sum  he  is  chargeable  as  a 
trustee:  Norwich  Union  Fire  Ins.  Soc  r.  Standard  Oil  Co.,  59  Fed.  Rep.  984; 
Bart  V.  Western  R.  R.  Coi-p.,  13  Met.  99;  46  Am.  Dec.  719.  The  insurance 
com-pany,  however,  in  Connecticut  Fire  Ins.  Co.  t.  Erie  Ry.  Co.,  73  N.  Y. 
399,  29  Am.  Rep.  171,  where  the  loss  exceeded  the  amount  of  the  insurance 
paid,  was  held  to  be  a  proper  party  plaintiff,  but  upon  the  ground  that  no 
other  person  had  any  interest  in  the  claim.  In  Home  Mut.  Ins.  Co,  ▼. 
Oregon  Ry.  «fc  Nav.  Co.,  20  Or.  569,  23  Am.  St.  Rep.  151,  it  is  held  that 
where  the  value  of  property  insured,  aud  destroyed  through  the  negligence 
of  a  third  person,  exceeds  the  amount  of  insurance  paid,  the  insurer,  by 
making  such  payment,  only  acquires  a  joint  interest  with  the  owner  to  the 
extent  of  the  payment  in  the  cause  of  action  against  the  wrongdoer  to  re- 
cover the  whole  loss,  and  in  bringing  such  action  both  the  insurer  and  the 
owner  must  be  joined  as  coplaintifiTs.  Oa  the  other  hand,  it  is  held  in  Can- 
ada that  an  insurance  company  by  whom  a  fire  loss  hat  been  paid  has  no 
iocus  standi  as  coplaintiff  in  on  action  by  the  assured  against  the  wrongdoer 
whose  negligence  caused  the  fire:  Weallean*  r.  Canada  Southern  By.  Co.,  21 
Out.  App.  297. 
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Judicial  Sales— Fatlubb  of  Consideration  as  a  Dbfknsb. — ^The  equity 
of  the  purchaser  at  a  judicial  sale  to  relief  by  reason  of  the  failure  of 
consideration  can  be  set  up  only  as  a  defense  to  an  action  for  the  pnr« 
chase  money,  and  such  defense  can  be  considered  only  where  the  sale 
was  not  under  compulsory  process,  as  in  partition  cases.  It  will  not 
be  considered,  in  the  absence  of  fraud  or  misrepresentation,  where  the 
sale  was  made  under  compulsory  process,  as  where  it  was  made  to  pay 
debts. 

Judicial  Sales — Fatlurk  o»  Consideration — Injcnction — Pleading. — 
If  the  purchaser  of  land  sold  at  a  judicial  sale  for  the  purpose  of  paying 
the  debts  of  a  testator  gives  a  bond  and  mortgage  for  the  purchase 
money;  if,  upon  default  in  payment,  he  is  sued,  but  fails  to  plead  fail- 
ure of  consideration  in  defense,  and  judgment  is  obtained;  and  if,  be- 
fore payment,  the  land  so  purchased  is  recovered  by  title  paramount, 
and  execution  on  such  judgment  is  levied  on  other  property  of  the  pur- 
chaser, an  injunction  will  not  issue  to  enjoin  a  sale  under  such  levy 
upon  the  complaint  of  the  purchaser  who  makes  no  allegation  of  fraud 
ot  misrepresentation  by  which  he  was  induced  to  accept  the  deed  to  the 
land,  enter  into  possession  thereof,  or  execute  the  bond  and  mortgage 
given  to  secure  the  credit  portion  of  the  purchase  money. 

Action  by  Joseph  P.  and  John  H.  Latimer,  as  executors  of 
Hewlet  Sullivan,  deceased,  against  John  H.  Wharton,  as 
clerk  of  court,  and  George  S.  McCravy,  as  sheriflF  of  Laurens 
county,  to  vacate  a  judgment  and  to  enjoin  a  sheriff's  sale 
thereunder. 
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Perry  &  Heywanl  and  0.  W.  Dillard,  for  the  appellant. 
C.  C.  Featherstone,  for  the  appellee. 

•••  Gary,  J.  The  plaintiffs  invoked  the  equitable  aid  of 
the  court  below  for  injunction  upon  allegations  contained  in 
the  following  complaint: 

**  1.  That  the  plaintiffs  are  the  duly  qualified  executors  of 
the  last  will  and  testament  of  Hewlet  Sullivan,  deceased.  2. 
That  one  M.  A.  Sullivan,  late  of  the  county  and  state  afore- 
said, died  intestate  [sic],  leaving  one  C.  P.  Sullivan,  Jr.,  as 
the  executor  of  his  last  will  and  testament,  who  duly  quali- 
fied and  entered  upon  the  duties  of  his  office.  3.  That,  under 
proper  proceedings  in  the  court  of  equity,  the  real  estate  of 
the  said  M.  A.  Sullivan  was  sold  by  the  commissioner  in 
equity;  that  at  said  sale  the  plaintiffs'  testator  bought  a  part 
of  said  real  estate,  and  agreed  to  pay  therefor  two  thousand 
five  hundred  and  fifty  dollars,  on  a  credit  of  twelve  months; 
that  for  the  payment  of  this  sum  of  money  the  plaintiffs'  tes- 
tator, on  the  5th  day  of  November,  1866,  entered  into  bond  to 
Homer  L.  McGowan,  then  commissioner  in  equity,  with  John 
Hellams  and  C.  P.  Sullivan,  Jr.,  as  sureties;  that,  in  order  to 
secure  the  payment  of  said  bond,  the  plaintiffs'  testator  •*• 
mortgaged  to  Homer  L.  McGowan,  commissioner  as  afore- 
said, the  tract  of  land  purchased  by  the  plaintiffs'  testator  as 
aforesaid^  and  described  as  follows:  ....  4.  That  an  action 
for  the  foreclosure  of  the  mortgage  given  by  the  plaintiffs* 
testator,  as  aforesaid,  was  begun  on  the  26th  day  of  May, 
1874,  which  action  ripened  into  judgment,  and  judgment 
was  obtained  for  foreclosure  at  the  September  term  of  the 
court,  1876,  in  the  sura  of  about  four  thousand  dollars,  more 
or  less.  6.  That  said  execution  was  renewed,  and  the  re- 
newal execution  has  been  levied  upon  the  property  of  the 
plaintiffs'  testator  to  satisfy  the  judgment  obtained  against 
said  testator  as  aforesaid,  which  property  has  been  advertised 
for  sale  for  sale  day  in  January,  1893.  6.  That  subsequent 
to  obtaining  said  judgment  and  issuing  said  execution 
one  W.  D.  Sullivan,  as  trustee  of  Malinda  C.  Sullivan,  now 
Kay,  instituted  proceedings  against  these  plaintiffs,  as  ex- 
ecutors of  Hewlett  Sullivan,  deceased,  in  the  court  of  com- 
mon pleas,  on  the  11th  of  March,  1892,  and  recovered  said 
tract  of  land  from  these  plaintiffs,  and  is  now  in  possession 
of  the  same,  and  a  suit  is  now  pending  against  these  plain- 
tiffs as  executors  to  recover  rents  and  profits  for  said  tract  of 
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land.     7.  That  the  consideration  for  the  purchase  money 
for  the  said  tract  of  land   has  entirely  failed." 

The  defendants  raised  certain  issues  by  their  answer,  which, 
as  will  hereinafter  be  seen,  need  not  be  Tnentioned  in  this 
opinion.  The  case  was  referred  to  F.  P.  McGowan,  Esq.,  as 
special  referee.  The  defendants  interposed  an  oral  demurrer 
to  the  complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  which  was  sustained 
by  the  special  referee.  Upon  exceptions  to  the  special  ref- 
eree's report  the  case  was  heard  by  his  honor,  Judge  Wallace, 
who  sustained  the  report,  and  ordered  that  the  complaint  be 
dismissed.  The  appellants'  exceptions  question  the  ruling 
sustaining  the  demurrer  to  their  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  sole  ground  upon  which  the  plaintiffs  seek  equitable 
relief  is,  that  there  was  a  failure  of  consideration  by  reason 
of  the  fact  that  they  have  been  evicted  by  a  paramount  title. 
There  is  no  allegation  of  fraud  or  misrepresentation  by  which 
***  their  testator  was  induced  to  accept  the  deed  to  the  land, 
enter  into  possession  thereof,  or  execute  the  bond  and  mort- 
gage given  to  secure  the  credit  portion  of  the  purchase  money. 
A  judgment  of  foreclosure  has  been  recovered  on  the  mort- 
gage executed  to  secure  the  credit  portion  of  the  purchase 
money.  The  plaintiffs  seek  relief  in  an  action  other  than 
that  in  which  judgment  was  recovered  for  the  balance  of 
the  purchase  money.  It  is  stated  in  the  arguments  of  coun- 
sel that  the  sale  of  the  land  was  made  by  tlie  commissioner 
in  equity  for  the  purpose  of  raising  money  to  pay  debts. 

The  importance  of  the  doctrine  involved  in  this  case,  and 
the  frequent  necessity  for  its  application  on  account  of  the- 
numerous  public  sales  by  officers  of  the  court,  have  caused 
this  question  to  be  brought  time  and  again  for  adjudication 
before  our  courts  of  highest  resort.  Some  of  the  cases  in 
which  it  has  been  discussed  are:  Lessly  v.  Bowie,  27  S.  C. 
193;  Mitchell  v.  Pinchxey,  13  S.  C,  203;  Bolivar  v.  Zeigler,  9 
S.  C.  287;  Parker  v.  Partlow,  12  Rich.  679;  Commissioner  v. 
Smith,  9  Rich.  515;  Prescott  v.  Holmes,  7  Rich.  Eq.  1;  Rogers 
V.  Horn,  6  Rich.  361;  Rupart  v.  Dunn,  1  Rich.  101;  Evans  v. 
Dendy,  2  Spear,  9;  42  Am.  Dec.  356;  Means  v.  Brickell,  2 
Hill  (S.  C.)  657;  O'Neall  v.  Abney,  2  Bail.  317;  Barkley  v. 
Barkley,  Harp.  441;  Fuller  v.  Fowler,  1  Bail.  75;  Commissioner 
V.  Thompson,  4  McCord,  434;  Tunno  v.  Fludd,  1  McCord,  122; 
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Herhemont  ▼.  Sharp,  2  McCord,  264;  Adams  v.  Wylie,  1  Nott 
&  McC.  78;  Eastland  v.  Longshorn,  1  Nott  &  McC.  194;  Dun- 
can V.  Bell,  2  Nott  &  McC.  153;  Commissioners  v.  Macon,  2 
Brev.  105;  Champneysy.  Johnson,  2  Brev.  268;  Sfafe  v.  Gail- 
lard,  2  Bay,  11;  1  Am.  Dec.  628;  Sumter  v.  Welsh,  2  Bay, 
558;  Gray  v.  HandJcinson,  1  Bay,  278. 

In  speaking  of  the  equity  contended  for  by  plaintiffs  the 
court,  in  the  case  of  Commissioner  v.  Smilh,  9  Rich.  521,  tluis 
defines  it:  "There  was  no  other  ground  of  defense  than  fail- 
ure or  want  of  consideration,  in  that  the  purchaser  did  not 
get  what  he  expected  to  get.  In  other  words,  he  would  in 
equity  have  been  entitled  to  compensation  for  his  loss,  and 
that  at  law  he  obtained  under  the  defense  of  failure  or  want 
of  consideration."  The  only  cases  in  our  reports,  so  far  as 
we  can  find,  where  this  equity  has  been  allowed,  are  where  it 
has  been  **•  interposed  by  the  defendant  as  a  defense  when 
sued  for  the  purchase  money. 

The  court,  in  the  case  of  Prescott  v.  Holmes,  7  Rich.  Eq.  1, 
refused  to  allow  the  claim  arising  out  of  the  doctrine  of 
implied  warranty,  on  the  ground  that  it  could  only  be  inter- 
posed as  a  defense.  In  that  case  the  court  says:  "In  all  the 
cases  cited  by  the  plaintiffs  this  was  relied  on  by  way  of 
defense  in  an  action  for  the  purchase  money,  and  the  equi- 
table distinction  may  have  been  recognized  between  an  exe- 
cuted and  an  executory  contract.  Attempts  have  been  made 
to  go  further,  and  to  recover  back  the  purchase  money,  but, 
60  far  as  may  be  learned  from  the  reports,  the  right  has 
never  been  recognized." 

In  the  case  of  Evans  v.  Dendy,  2  Spear,  9,  42  Am.  Dec. 
356,  the  plaintiff  brought  an  action  of  assumpsit  against  the 
ordinary  under  the  following  circumstances:  A  tract  of  land 
was  sold  for  partition  under  the  order  of  the  ordinary;  the 
proceeds  were  paid  over  to  the  ordinary;  before  he  paid  them 
over  to  the  heirs  at  law  the  land  was  recovered  by  title  para- 
mount from  the  plaintiff,  who  was  the  purchaser.  The  court 
says:  *'  There  is  a  great  difference  between  enforcing  an  exec- 
utory contract  and  giving  relief  after  it  has  been  executed 
both  at  law  and  in  equity."  To  the  same  effect  is  Fuller  v. 
Fowler,  1  Bail.  75,  commented  on  in  Preseott  v.  Holmes,  7 
Rich.  Eq.  1.  The  plaintiffs'  testator  could  have  pleaded  the 
failure  of  consideration  if  the  case  had  been  one  in  which 
such  defense  is  allowable,  when  sued  for  the  balance  of  the 
purchase  money,  and  having  had  his  day  in  court,  when  he 
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failed  to  assert  the  equity  which  the  plaintiffs  now  invoke^ 
they  are  not  entitled  to  relief.  The  equity  for  which  the^ 
plaintiffs  contend  is  not  based  upon  the  same  principle  as  a* 
suit  on  the  covenants  of  warranty  contained  in  a  deed.  Arv 
independent  action  may  be  brought  on  the  covenants  of  war- 
ranty contained  in  a  deed,  while  the  authorities  show  thatk 
this  equity  can  only  be  set  up  as  a  defense. 

We  come  now  to  a  consideration  of  the  question  of  implied^ 
warranties  in  our  state,  in  sales  made  by  judicial  officers- 
The  case  of  Lessly  v.  Bowie,  27  S.  C.  197,  uses  the  following 
language:  "In  a  sale  of  lands  there  certainly  is  no  implied 
warranty,  as  there  may  be  in  reference  to  personalty.  There 
is  no  ***  such  thing  as  failure  of  consideration  arising  out 
of  a  contract  implied,  or,  as  it  is  sometimes  expressed,  the^ 
equitable  condition  of  sale.  A  purchaser  must  protect  him- 
self, if  at  all,  by  covenants  in  writing,  out  of  which  all  hi&^ 
rights  of  defense  must  come,  except,  perhaps,  in  the  case  of 
fraud."  The  court,  in  the  case  of  Mitchell  v.  Pinckney,  13  S.  C, 
209,  says:  "The  law  requires  that  all  contracts  concern- 
ing the  transfer  of  land  shall  be  in  writing.  A  purchaser 
must  protect  himself  by  covenants.  It  follows  that  where- 
there  is  no  express  warranty  none  can  be  implied.  Omis- 
sion to  warrant  disproves  intention  to  warrant,  and,  if  that 
could  be  contradicted  by  implication,  it  would  be  not  only 
creating  a  covenant  against  the  intention,  but  proving  it  by 
parol.  As  to  land,  tliere  can  be  no  such  thing  as  failure  of 
consideration  growing  out  of  a  breach  of  contract,  or,  as  it  is 
sometimes  expressed,  the  equitable  condition  of  sale;  other- 
wise there  would  be,  so  far  as  that  defense  is  concerned,  na 
difference  between  a  quitclaim  and  a  warranty.  We  are  of 
the  opinion  that  the  proper  principle  is  that,  in  cases  without 
warranty,  the  purchaser,  when  sued  for  the  purchase  money^ 
may  set  up  any  defense  which  is  independent  of  contract,  and 
constitutes  a  demand  against  the  vendor,  in  the  nature  of  a 
cross-action,  such  as  fraud  or  misrepresentation,  and  that  this 
is  the  extent  to  wiiich  such  defense  can  go.  All  the  cases  caa 
be  harmonized  on  this  principle.  A  careful  examination  oS 
them,  as  to  real  estate,  in  which  abatement  has  been  allowed^, 
will  show  either  that  there  was  warranty,  or,  if  no  warranty^ 
that  there  was  fraud  or  misrepresentation." 

The  next  case  is  Rogers  v.  Horn,  6  Rich.  361,  in  which  it 
is  held  that  a  purchaser  of  land,  sold  by  the  commissioner  in 
equity  for  partition,  where  there  is  no  express  warranty  of 


744  Latimer  v.  Wharton.  [S.  Carolina, 

title,  contracts  for  and  gets  the  title  of  the  ancestor,  and  no 
more;  if  the  title  is  defective,  he  cannot  complain  by  action 
or  discount  as  on  an  implied  warrjintj,  nor,  where  there  is  no 
misrepresentation,  on  the  ground  of  failure  of  consideration. 

Rupart  V.  Dimn,  1  Rich.  101,  decides  that  the  civil-law 
rule  that  a  sound  price  raises  an  implied  warranty  does  not 
apply  to  a  sale  of  land.  This  case  also  decides  that  the  case 
of  State  »**  V.  Gaillard,  2  Bay,  11,  1  Am.  Dec.  628,  was  ex- 
pressly overruled  by  Evans  v.  Dendy,  2  Spear,  9. 

In  the  case  of  Evans  v.  Dendy,  2  Spear,  9,  42  Am.  Dec.  356,  a 
purchaser  of  land,  which  was  sold  under  order  of  the  ordinary, 
paid  the  money  and  received  a  deed  containing  no  warranty; 
the  land  was  recovered  from  the  purchaser  by  title  paramount, 
the  money  still  remaining  in  the  hands  of  the  ordinary  un- 
distributed. In  assumpsit  brought  by  the  purchasers  to  re- 
cover it  back  from  the  ordinary,  it  was  held  that  the  action 
could  not  be  maintained  against  the  distributees,  founded  on 
an  implied  warranty  in  the  sale  by  the  ordinary,  nor  against 
him  as  their  agent;  that  there  is  no  implied  warranty  in  a 
sale  of  land  made  by  the  ordinary  for  partition.  The  court 
uses  the  following  language:  "  It  is  now  more  than  half  a 
century  since  the  case  of  Gray  v.  Handkinson,  1  Bay,  278,  was 
decided,  and  during  all  that  time  I  do  not  find  a  case  where 
the  mere  failure  of  consideration  without  warranty  has  been 
set  up  by  way  of  defense,  or  any  action  brought  to  recover 
back  the  money;  a  circumstance  from  which  it  may  be  fairly 
inferred  that  it  never  has  been  supposed  such  defense  could 
be  made,  or  such  action  be  maintained." 

The  court,  in  the  case  of  Commissioner  v.  Thompson,  4  Mc- 
Cord,  434,  says:  "The  land  in  question  was  sold  by  the  com- 
missioner in  equity  pursuant  to  an  order  of  that  court,  and 
I  take  it  to  be  a  well-settled  rule  that  the  law  never  implies 
a  warranty  on  the  part  of  any  person,  acting  merely  as  its 
organ,  for  the  purpose  of  transferring  property  from  one  hand 
to  another."  Tiie  court  then  proceeds  to  give  the  following 
reason  for  the  rule:  "There  are  other  reasons  why  too  ready 
an  ear  ought  not  to  be  lent  to  a  defense  of  this  sort,  in  cases 
of  public  sales.  In  the  first  place,  the  officer  selling  is  not 
supposed  to  be  better  acquainted  with  the  property  than  the 
purciiaser,  and  in  most  cases  not  so  well,  having  neither  the 
means  nor  the  inducement  to  obtain  such  information.  Sec- 
ondly, property  thus  sold  is  most  frequently  for  the  benefit 
of  families,  many  of  whom  are  minors,  and  who,  therefore, 
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receive  their  proportions  as  the  installments  become  due,  when 
the  payments  are  made  in  that  way,  which  is  most  usually 
required.  The  elder  distributees,  therefore,  who  receive  the 
dividends  out  of  the  cash  payments,  **'  receive  their  full 
proportions,  while  the  whole  loss,  by  subsequent  deductions, 
may  fall  altogether  on  those  who  are  the  least  able  to  sus- 
tain it."  Some  of  the  cases  hereinbefore  mentioned  tend 
to  establish  the  same  principle. 

These  cases  certainly  sustain  the  general  proposition  that 
there  is  no  implied  warranty  at  sales  made  by  public  oflQcers. 
Our  courts  have,  however,  allowed  such  defenses  in  certain 
cases,  where  the  sales  were  made  by  orders  of  the  court;  and 
we  propose  to  show  the  exceptions  to  the  general  doctrine 
hereinbefore  announced.  It  is  only  by  holding  that  there  are 
exceptions  to  this  sweeping  rule  that  the  decisions  in  our 
courts  on  this  subject  can  be  harmonized.  Before  thus  pro- 
ceeding, however,  we  will  discuss  two  cases  which  announce 
a  contrary  doctrine*  Rogers  v.  Horn,  6  Rich.  361,  and  Mitchell 
V.  Pinckiiey,  13  S.  C.  203. 

There  seems  to  be  some  doubt  as  to  whether  or  not  the  case 
of  Rogers  v.  Horn,  6  Rich.  361,  is  still  to  be  regarded  as 
authority  in  this  state.  It  has  been  overruled,  and  is  no 
longer  to  be  regarded  as  authority.  A  contrary  doctrine  to 
that  contained  in  Rogers  v.  Horn,  6  Rich.  361,  was  announced 
in  the  case  of  Commissioner  v.  Smith,  9  Rich.  615.  It  might, 
however,  be  contended  that  Rogers  v.  Horn,  6  Rich.  361,  was 
a  case  in  which  the  sale  was  of  real  estate,  while  that  of 
Commissioner  v.  Smith,  9  Rich.  515,  was  of  personalty,  and 
that  this  makes  a  difference  in  the  two  cases.  Even  if  it 
should  be  conceded  that  there  is  some  force  in  this  reasoning, 
we  have  the  case  of  Bolivar  v.  Zeigler,  9  S.  C.  287,  where  the 
sale  was  of  real  estate,  sold  for  partition,  in  which  such  de- 
fense was  allowed. 

The  other  case  to  which  we  desire  to  allude  is  that  of 
Mitchell  v.  Pinckney,  13  S.  C.  203,  where  the  sale  was  of  real 
estate  under  proceedings  for  partition.  That  case  was  prop- 
erly decided  on  the  ground  that  Pinckney,  the  agent  of  the 
purchasers,  knew  of  the  deficiency  in  the  land  when  he  ex- 
ecuted the  bond  for  the  purchase  money,  and  complied  with 
the  terms  of  sale.  The  court  says:  "  He  said  nothing  about 
the  deficiency  until  he  complied  with  the  terms  of  sale,  and 
demanded  title  on  June  4th,  which  was  the  same  in  effect  as 
if  he  had  bid  off  the  property  that  day  with  a  full  knowledge 
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of  the  deficiency.  He  chose  to  stand  by  his  bargain;  indeed, 
insisted  upon  it  after  he  ***  had  full  knowledge,  and  he  can- 
not be  heard  to  impeach  his  own  bonds,  in  whole  or  in  part, 
or  to  say  that  he  is  damaged  by  misrepresentations,  when  he 
knew  the  truth  of  the  matter  so  represented."  This  case  can- 
not, therefore,  be  regarded  as  contravening  the  law  as  to  the 
exceptions  to  the  general  rule  which  we  shall  announce. 

It  is  well  known  that  the  reason  of  the  rule  of  caveat  emptor 
at  sheriflf's  sales  is  because  such  sales  are  forced  and  are 
made  under  compulsory  process.  There  is  not  the  same 
reason  for  holding  that  the  rule  should  prevail  where  the 
officer  selling  the  property  is  regarded  as  the  agent  of  the 
parties,  such  as  sales  for  partition,  and  those  made  by  execu- 
tors and  administrators.  This  distinction  is  mentioned  in 
several  of  our  cases,  among  which  may  be  cited  Bolivar  v. 
Zeigler,  9  S.  C.  287;  in  the  dissenting  opinion  of  his  honor, 
Judge  Wardlaw,  in  Commissioner  v.  Smith,  9  Rich.  515,  and 
in  the  dissenting  opinion  of  his  honor,  Judge  Richardson,  in 
Evans  v.  Dendy,  2  Spear,  9;  42  Am.  Dec.  356.  In  the  case  of 
Bolivar  v.  Zeigler,  9  S.  C.  287,  it  clearly  appears  that  failure 
of  consideration  can  be  pleaded  as  a  defense  to  an  action  for 
the  purchase  money  of  the  land  sold  for  partition.  In  that 
case  there  was  no  allegation  of  fraud,  misrepresentation,  nor 
any  other  ground  of  equitable  relief  than  failure  of  consider- 
ation by  reason  of  eviction  by  a  paramount  title;  yet  such 
defense  was  sustained. 

Commissioner  v.  Smith,  9  Rich.  515,  was  a  case  where  the 
sale  was  of  personal  property.  There  was  no  allegation  of 
misrepresentation  or  fraud,  and  no  ground  for  equitable  re- 
lief, except  that  the  consideration  had  failed  by  reason  of 
unsoundness  of  the  woman  purchased  at  the  sale  for  parti- 
tion; and  the  defense  was  sustained.  The  court  in  that  case 
sustained  the  case  oi  Barkley  v.  Barkley,  Harp.  441,  solely  on 
the  equity  of  the  purchaser  to  plead  failure  of  consideration, 
and  held  that  in  that  case  there  was  no  warranty,  nor  inten- 
tional misrepresentation.  The  court  also  commented  on  the 
case  of  Richardson  v.  Pearson,  MS.,  2  Columbia,  691,  as  fol- 
lows: "As  in  Richardson  v.  Pearson,  MS.,  2  Columbia,  691, 
the  land  was  sold  for  partition  between  Delilah  Perry,  a 
lunatic,  and  the  executors  of  Aaron  Cales;  it  was  purchased 
at  the  commissioner's  sale  by  Robert  R.  Pearson.  •**  The 
defect  in  Jie  title  of  the  lunatic  was  not  known  at  the  time 
of  the  sale,  or  for  years  after;  the  defendant  was  in  posses- 
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■ion,  had  paid  a  large  part  of  the  purchase  money,  and  yet 
the  defect  in  the  title  being  made  apparent,  the  court  held  it 
was  allowable  as  failure  of  consideration,  and  thereby  the 
whole  contract  was  rescinded":  See,  also,  Chnmpneys  v. 
Johnson,  2  Brev.  268,  and  Duncan  v.  Bell,  2  Nott  &  McC.  153. 
It  appears  from  the  foregoing  cases  that  the  equity  set  up  by 
the  plaintiffs  can  only  be  asserted  when  set  up  as  a  defense; 
that  where  land  or  personalty  has  been  sold  under  compulsory 
process,  such  defense,  in  the  absence  of  fraud  or  misrepresen- 
tation, will  not  be  considered;  that  such  defense  can  be  set 
up  in  cases  other  than  those  where  the  property  has  been 
sold  under  compulsory  process.  The  land  in  this  case  was 
sold  to  pay  debts,  and  was,  therefore,  sold  under  compulsory 
process,  and  is  to  be  regarded  as  a  forced  sale.  The  creditor's 
renaedy  for  the  enforcement  of  his  debt  is  part  of  the  con- 
tract, to  the  extent  that  an  impairment  of  it  would  be  un- 
constitutional. No  such  question,  however,  can  arise  in 
partition  cases.  We  do  not  see  how  process  of  the  court,  put 
in  motion  to  raise  money  to  pay  debts,  can  be  regarded  other- 
wise than  compulsory. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
court  below  be  affirmed.        ^^^ 

Judicial  Sales— Equity  o»  Purchaser  to  BELixr. — Caveat  emptor  ia 
the  general  rule  at  all  judicial  sales  at  law  or  in  equity.  In  equity  it  ia 
aome times  held  that,  in  the  abseuce  of  fraud  or  warrauty,  a  failure  of  title 
to  the  property  sold  is  no  ground  for  the  relief  of  the  purchaser;  but  the 
better  rule  is  that  in  equity  sales  the  purchaser  is  entitled  to  receive  a  title 
free  from  equities  and  encumbrances  of  which  he  had  no  notice,  and,  if  by 
the  sale  he  will  not  receive  such  a  title,  he  will  not,  upon  making  his  objec- 
tion, be  compelled  to  complete  his  purchase,  but  will  be  released  therefrom, 
unless  the  title  can  be  made  good,  or  other  just  relief  awarded:  See  mono- 
graphic note  to  Burns  v.  Hamilton,  70  Am.  Dec.  672,  675,  showing  when 
the  purchaser  at  an  execution  or  judicial  sale  may  obtain  release  from  his 
bid.  Compare  monographic  note  to  Mount  T.  Brown,  69  Am.  Dec.  865,  oa 
remedies  against  purchasers  at  judicial  sales. 
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Latimer  v.  Ballew. 

[41  SoTTTH  Caboumi.,  617.] 
iHjruNorioif  AoAiNhT  ExECDTioK  Sale.— A  judgment  creditor  may  select 
what  property  shall  he  sold  under  his  execution,  and  this  legal  right 
cannot  be  restrained  by  injunction.  Therefore,  if  lands  have  been  pur- 
chased from  devisees,  and  the  sheriff  is  about  to  sell  them  upon  a  judg* 
ment  against  the  testator,  he  will  not  be  enjoined  at  the  instance  of  the 
purchaser,  unless  tiie  complaint  shows  that  the  plaintiff  is  entitled  to 
equitable  relief.  The  mere  fact  that  he  is  the  purchaser  from  the  de- 
visee of  the  judgment  debtor,  is  in  possession,  and  that  there  are  other 
assets  amply  sufficient  to  pay  the  judgment,  do  not  make  such  a  show* 
ing;  and  the  fact  as  to  whether  or  not  such  judgment  was  a  lien  on  the 
property  at  the  time  of  its  purchase  by  the  plaintiff  is  immaterial. 

Action  by  Joseph  P.  Latimer  against  B.  F.  Ballew,  as 
BherifF,  and  G.  W.  Shell,  as  clerk  of  the  court. 

Perry  &  Hey  ward  and  G.  W.  Dillard,  for  the  appellant. 

C.  C.  Featherstone  and  N.  B.  Dial,  for  the  appellees. 

***  Gary,  J.  The  plaintiff  brought  his  action  in  the  court 
belovr  for  injunction,  upon  the  following  allegations  of  his 
complaint: 

"  1.  That  the  plaintiflF  is  now  the  owner  and  is  in  posseo- 
fiion  of  the  following  described  parcels  of  land,  situate  in  the 
county  and  state  aforesaid,  to  wit:  ....  2.  That  the  said 
lots  were,  by  the  will  of  the  late  Hewlet  Sullivan,  devised,  the 
former  to  M.  Henrietta  Parkins,  and  the  latter  to  Sallie  C. 
Mahaffey,  and  were,  on  the  15th  day  of  December,  a.  d. 
1889,  duly  conveyed  by  the  said  M.  Henrietta  Parkins  and 
Sallie  C.  Mahaffey,  respectively,  to  this  plaintiff,  by  deeds, 
which  were  duly  recorded  in  the  mesne  conveyance  office 
for  Laurens  county,  on  the  19th  day  of  February,  a.  d.  1890. 
3.  That  on  the  9th  day  of  Novenjber,  a.  d.  1890,  the  de- 
fendant, B.  F.  Ballew,  as  sheriff  as  aforesaid,  advertised 
in  the  Laurensville  Herald,  a  newspaper  published  in  the 
county  of  Laurens,  and  is  now  continuing  to  advertise,  from 
time  to  time,  in  said  newspaper,  the  said  two  lots  for  sale,  for 
the  satisfaction  of  an  alleged  judgment  in  favor  of  the  defend- 
ant, G.  W.  Shell,  as  clerk  as  aforesaid,  against  the  said  Hew- 
let Sullivan,  a  copy  of  which  advertisement  is  hereto  attached, 
and  made  part  of  this  complaint,  to  wit: 
" '  Sheriff's  Sale 
"•for  December,  1892. 

"  By  virtue  of  sundry  executions  to  me  directed  by  the  clerk 
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of  the  court  for  Laurens  county,  I  will  sell,  on  the  first  Mon- 
day in  December  next,  during  the  legal  hours  of  sale,  before 
the  courthouse  door,  in  Laurens,  the  following  property,  to 
wit:  Also  **•  one  hundred  and  sixty-eight  (168)  acres  of 
land,  more  or  less,  situated  in  Laurens  county,  state  afore- 
said, bounded  by  lands  formerly  belonging  to  Fannie  Good- 
gion,  Thomas  W.  Traynham,  William  H.  Poole  place,  and 
Reedy  river,  said  tract  being  a  part  of  the  old  home  place  of 
Hewlet  Sullivan,  deceased,  and  by  him  devised  to  Sallie  Ma- 
haffey  and  Hettie  Parkins,  and  by  them  sold  to  Dr.  J.  P. 
Latimer,  who  is  now  in  possession  of  the  same;  levied  on  as 
the  property  of  Hewlet  Sullivan,  deceased,  at  the  suit  of  G. 
W.  Shell,  a8  clerk  of  court,  v.  Hewlet  Sullivan,  deceased,  defend* 
ant.     Terms  cash.     Purchaser  to  pay  for  papers. 

»♦  •  B.  F.  Ballew,  S.  L.  C. 
"  '  November  9,  1892. 

62  41.' 

"4.  That  there  are  other  assets  of  the  estate  of  tlie  said 
Hewlet  Sullivan,  both  real  and  personal,  amply  sufficient  to 
satisfy  the  said  judgment  without  recourse  upon  the  lots 
hereinbefore  described,  which  fact  is  well  known  to  the  de- 
fendants; and,  if  the  defendants  be  allowed  to  proceed  to  the 
Bale  of  the  said  lots,  great  and  irreparable  loss  and  damage 
will  thereby  be  brought  upon  the  plaintiff  herein." 

Both  the  defendants  answered  the  complaint,  but  the  view 
of  the  case  hereinafter  expressed  by  this  court  render*  it  un- 
necessary to  set  forth  the  issues  raised  by  them.  The  case 
was  referred  to  F.  P.  McGowan,  Esq.,  as  special  referee.  De- 
fendants interposed  an  oral  demurrer  to  the  complaint,  before 
the  special  referee,  on  the  ground  that  k  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  waft 
sustained,  and  when  the  case  was  heard  by  his  honor,  Judge 
Wallace,  uoon  exceptions  to  the  report  of  the  special  referee, 
he  confirmed  the  report,  and  ordered  that  the  complaint  be 
dismissed.  Plaintiff's  appeal  to  this  court  questions  the  rul- 
ing of  the  court  below  in  sustaining  such  demurrer. 

The  complaint  does  not  allege  at  what  time  the  judgment 
therein  mentioned  was  recovered.  It  fails  to  allege  whether 
or  not  the  judgment  was  a  lien  on  the  property  at  the  time  it 
was  sold  to  the  plaintiff;  also,  if.  the  judgment  is  null  and 
void,  the  facts  making  it  a  nullity.  Even  if  it  appeared  that 
the  judgment  was  not  binding  on  the  property,  there  is  notli- 
ing  in  the  complaint  showing  that  the  plaintiff  is  entitled  to 
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equitable  relief.  Wilson  v.  Hyatt,  **•  4  S.  C.  369,  decides 
that:  "  It,"  the  court,  "  has  not  the  power  to  prevent  a  tres- 
pass, save  where,  in  the  language  of  Chancellor  Kent,  in 
Livingston  v.  Livingston,  6  Johns.  Ch.  500,  10  Am.  Dec.  353, 
referring  to  Garstin  v.  Asplin,  1  Madd.  150,  and  cited  in  Zin- 
ing  V.  Geddes,  1  McCord  Eq.  304,  there  is  something  particu- 
lar in  the  case,  so  as  to  bring  the  injury  under  the  head  of 
quieting  possession,  or  to  make  out  a  case  of  irreparable  mis- 
chief, or  where  the  value  of  the  inheritance  is  put  in  jeopardy." 

In  the  case  of  Bleckeley  v.  Branyan,  28  S.  C.  445,  it  is  held 
that  the  owners  of  land  will  not  be  affected  by  a  sale  under 
judgments  that  are  nullities.  On  page  450  the  court  says: 
"It  seems  to  us  that,  after  the  former  decision  of  this  court, 
tiie  plaintiffs  occupied  simply  the  position  of  purchasers  of 
the  land,  holding  the  legal  title  thereto,  and  as  such  had  no 
grounds  to  enjoin  the  sale  under  appellant's  judgments": 
Citing  Wilson  v.  Hyatt,  4  S.  C.  369.  The  case  of  Gillan  v. 
Arnold,  32  S.  C.  509,  says:  "The  property  levied  upon  is  real 
estate  in  the  possession  of  the  plaintiff,  and,  if  the  defendants 
undertake  to  sell  it  under  a  void  judgment,  how  would  that 
injure  the  plaintiff?  All  she  has  to  do  is  to  forbid  the  sale, 
give  notice  of  the  defect  in  the  judgment,  and  retain  the 
possession;  and,  if  any  one  chooses  to  purchase  after  this,  it 
is  difficult  to  understand  how  she  could  be  ousted  from  the 
possession,  if,  in  fact,  the  judgment  can  be  shown  to  be  void 
in  any  proper  proceeding  instituted  for  that  purpose:  Wilson 
V.  Hyatt,  4  S.  C.  369."  The  complaint  in  the  above-men- 
tioned case  was  for  injunction,  which  was  refused. 

If  the  judgment  mentioned  in  the  complaint  was  a  lien  on 
the  property  at  the  time  of  its  purchase  by  the  plaintiff  we 
are  likewise  of  the  opinion  that  the  plaintiff  is  not  entitled 
to  equitable  relief.  The  equity  which  the  plaintiff  asserts  in 
his  complaint,  that  the  sheriff  should  be  enjoined  from  sell- 
ing the  property  because  he,  the  plaintiff,  is  the  purchaser 
from  the  devisees  of  the  judgment  debtor,  is  now  in  posses- 
iion  thereof,  and  "  that  there  are  other  assets  of  the  estate 
of  the  said  Hewlet  Sullivan,  both  real  and  personal,  amply 
sufficient  to  satisfy  the  said  judgment  ....  without  recourse 
upon  the  lots  hereinafter  described,  etc.,"  cannot  be  sustained. 
The  ***  assets  are  not  specifically  mentioned  nor  pointed  out, 
nor  id  it  alleged  that  they  are  equally  available  for  the  pay- 
ment of  the  said  judgment.  It  is  simply  alleged  that  there 
are  other  assets  amply  sufficient  for  that  purpose.- 
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But  waiving  all  objections  to  the  sufficiency  of  the  allega- 
tions of  the  complaint  to  set  forth  the  equity  for  which  the 
plaintiff  contends,  the  relief  cannot  be  granted.  It  has  been 
settled  in  this  state  by  an  unbroken  line  of  decisions  that  the 
relief  prayed  for  by  the  plaintiff  will  not  be  granted.  The 
case  of  Wagner  v.  Pegues,  10  S.  C.  361,  uses  language  as  fol- 
lows: "The  authorities  cited  abundantly  show  that  a  judg- 
ment creditor  cannot  be  compelled  to  resort  to  any  one  of 
several  sources  to  obtain  satisfaction,  even  in  favor  of  pur- 
chasers from  the  debtor  subsequent  to  the  judgment.  He 
has  the  right  to  select  what  property  shall  be  sold  under  his 
execution":  Citing  Longworth  v.  Screven,  2  Hill,  298;  27  Am. 
Dec.  381;  McAliUy  v.  Barber,  4  S.  C.  45;  Moore  v.  Wright,  14 
Rich.  Eq.  132.  The  case  of  McAliley.  v.  Barber,  4  S.  C.  48,  in 
commenting  on  the  case  oi  Moore  v.  Wright,  14  Rich.  Eq.  132, 
says:  "That  case  holds  distinctly  that  a  purchaser  under  a 
partition  among  distributees  has  no  equity  to  restrain  a  judg- 
ment creditor  of  the  ancestor  of  the  distributees  from  enforc- 
ing such  judgment  against  any  portion  of  the  estate  bound 
by  such  judgment,  on  the  mere  ground  that  it  can  be  satis- 
fied out  of  other  assets,  without  prejudice  to  the  plaintiff's 
right,  which  would  otherwise  be  defeated,  and  that  an  allega- 
tion tliat  the  party  stood  by  and  did  nothing  to  prevent  this 
sale  did  not  give  rise  to  such  an  equity.  The  judgment  cred- 
itor has  the  right  to  select  as  to  what  property  of  the  judg- 
ment debtor  shall  be  sold  under  his  execution:  Longworth  v. 
Screven,  2  Hill,  298;  27  Am.  Dec.  381.  Unless,  therefore, 
there  is  a  general  equity  between  the  parties,  or  such  an 
abuse  of  the  right  of  selection  as  shall  amount  to  a  fraud  on 
the  right  of  third  persons,  that  legal  right  cannot  be  restrained 
on  equitable  grounds." 

Chancellor  Carroll,  in  denying  the  injunction  on  circuit,  in 
the  case  of  Moore  v.  Wright,  14  Rich.  Eq.  132,  says:  "  It  seems 
only  just  to  require  that  those  who  insist  on  sufficiency  of 
remedy  as  a  means  of  payment  should  be  obliged  to  take  the 
risk  and  delay  of  enforcing  it  on  themselves:  Aldrich  v.  CoopeVf 
^^^  2  Lead.  Cas.  Eq.,  Am.  Notes,  pt.  1,  pp.  78,  276."  At  the  end 
of  the  notes  to  Aldrich  v.  Cooper,  reported  in  2  White  and  Tu- 
dor's  Leading  Cases  in  Equity,  part  1,  page  288,  the  following 
language  is  used:  "  Delay  may  be  often  more  injurious  to  the 
creditor  than  beneficial  to  the  debtor,  and  applications  to  the 
discretion  of  a  court,  founded  on  special  equities,  necessarily 
tend  to  delay,  whether  they  are  acted  on  or  rejected.    On  the 
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whole,  it  would  seem  that  the  course  which  the  supreme 
court  of  Pennsylvania  have  adopted  in  holding  that  those 
who  are  liable  in  property  or  person  for  the  payment  of 
debts  must  pay  in  the  first  instance  and  then  look  for  in- 
demnity afterward,  is  more  truly  equitable  in  the  long  run 
for  all  parties  than  any  other,  and  that  any  good  which  may 
result  from  deviating  from  it,  in  particular  instances,  will  be 
more  than  counterbalanced  by  the  injury  resulting  from  its 
application  in  general."  The  case  of  Longworth  v.  Screven,  2 
Hill,  298,  27  Am.  Dec.  381,  held  that  "a  plaintiflF  having  a 
judgment  against  several  for  the  same  demand  may  show 
partiality  by  levying  his  execution  on  the  goods  of  either. 
Where  a  defendant  has  put  away  his  property,  bound  by 
execution,  in  the  hands  of  several  persons,  the  plaintiff  may 
select  the  one  who  shall  suffer." 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
court  below  be  affirmed.        ____ 

ExxcuTioK  Salb — DiRECTioys. — The  plaintiff  haa  a  right  to  direct  and 
control  hiB  writ  of  execution,  and  may  say  what  property  shall  be  sold  to 
satisfy  it:  See  note  to  McDonald  v.  NeHm>%  14  Am.  Dec  467;  Chtrkam  ▼. 
Qnk,  7  Cow.  739;  17  Am.  Dec  biH, 
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Carpenter  v.  Inqalls. 

[3  South  Dakota,  49.] 

MoBTdAait  Foreclosure,  Parties  Defendant. — A  complamt  In  a  rait  to 
forecloso  a  mortgage  in  which  the  mortgagors  are  not  made  parties, 
and  which,  as  against  the  only  person  named  as  a  defendant,  alleges 
only  that  he  has,  or  claims  to  have,  some  interest  in  or  lien  npon  the 
mortgaged  premises,  is  not  subject  to  demurrer  for  a  defect  of  parties 
defendant.  It  does  not  affirmatively  appear  therefrom  that  the  owner 
of  the  equity  of  redemption  is  not  a  party  defendant. 

MORTOAOK   FORECCOSURE. — ThB  OsLX   PaRTT   DEPENDANT   ESSENTIAL  to  a 

foreclosure  of  a  mortgage  is  the  owner  of  the  equity  of  redemption. 
Therefore,  the  original  mortgagor  need  not  be  made  a  party  where  no 
personal  judgment  is  sought  against  him,  and  he  is  no  longer  the  owner 
of  the  equity  of  redemption. 

Wynn  &  Nock,  for  the  appellant. 

McMartin  &  Carland,  for  the  respondent. 

••  Kellam,  p.  J.  This  was  an  equitable  action  to  foreclose 
a  mortgage,  and  was  against  James  L.  Ingalls  as  sole  defend- 
ant. The  complaint  alleges  that  William  H.  and  Abbie  C. 
Ingalls  made  a  note  to  plaintiffs  assignor,  and  to  secure  its 
payment  made  and  delivered  to  him  a  mortgage  upon  real 
estate  thereinafter  described,  and  continues  with  the  further 
usual  allegations  of  a  complaint  in  the  foreclosure  of  a  mort- 
gage. Among  other  things,  it  is  alleged  that  the. defendant 
has,  or  claims  to  have,  some  interest  in  or  lien  upon  the 
mortgaged  premises,  and  that  the  same,  if  any  exist,  accrued 
subsequently  to  the  lien  of  the  mortgage.  The  defendant 
(appellant)  demurred  to  the  complaint  upon  the  ground  that 
there  was  a  defect  of  parties  defendant,  in  that  William  H. 
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and  Abbie  C.  Itigalls,  wbo  executed  the  note  and  mortgage, 
were  not  made  parties  defendant.  The  demurrer  was  over- 
ruled, and  the  defendant  appeals.  The  argument  of  the  de- 
murrant is  that  the  holder  of  the  equity  of  redemption  was  a 
necessary  party  defendant;  that  the  complaint,  by  fair  con- 
struction, shows  that  the  mortgagors  were  still  such  holders, 
for  it  nowhere  suggests  any  change  in  the  ownership  of  the 
mortgaged  property  or  in  the  mortgagor's  relation  to  it;  and 
that  the  defendant  is  only  mentioned  as  a  party  claiming 
some  interest  in  or  lien  upon  the  mortgaged  premises.  The 
object  of  the  equitable  action  of  foreclosure  is,  of  course,  to 
■cut  off  the  right  to  redeem  the  property  mortgaged  from  the 
claim  of  the  mortgage.  By  the  statute  there  may  be  united 
with  this  equitable  proceeding  a  claim  for  a  personal  judg- 
ment for  any  deficiency  that  may  remain  after  the  proceeds 
of  a  sale  have  been  applied  toward  the  payment  of  the  mort- 
gage debt,  against  vvliomsoever  may  be  legally  liable  to  pay 
such  deficiency.  Until  foreclosure,  there  is  an  equitable 
right  to  redeem  in  the  mortgagor,  or  in  the  person  to  whom 
he  may  have  transferred  such  right.  Such  transfer  is  usu- 
ally made  by  a  conveyance  of  the  legal  title.  The  primary 
object  of  the  action  being  to  extinguish  this  right  to  redeem, 
the  party  who  holds  such  right  is  always  a  necessary  party 
**  defendant,  for  it  is  against  his  interest  that  the  relief  is 
sought,  and  he  would,  ordinarily,  be  the  only  strictly  neces- 
sary defendant.  Upon  this  proposition  there  is  no  disagree- 
ment. The  ground  of  demurrer  is  the  defect  of  parties 
defendant.  To  be  demurrable  the  complaint  must  itself 
show  this  defect.  It  must  show  that  James  L.  Ingalls  is  not 
the  holder  of  the  equity  of  redemption,  and  consequently  not 
the  only  necessary  party  defendant.  Suppose,  in  this  case,  the 
fact  to  have  been  that,  prior  to  the  commencement  of  this 
action,  the  mortgagors  had  conveyed  the  mortgaged  premises 
to  this  defendant,  so  that  he  was,  at  the  commencement  of 
the  action,  the  sole  owner  of  the  equity  of  redemption,  but 
that  the  plaintiff,  desiring  a  personal  judgment  for  deficiency 
against  William  H.  and  Abbie  C.  Ingalls,  the  makers  of  the 
note,  had  also  made  them  parties  defendant  for  that  purpose, 
what  allegation  would  his  complaint  have  contained  against 
defendant  James  L.  Ingalls,  whose  equity  he  sougiit  to  fore- 
close? Probably,  and  almost  certainly,  nothing  but  the  one 
contained  in  this  complaint,  to  wit,  that  he  claims  some  interest 
in,  or  a  lien  upon,  the  mortgaged  premises,  etc;  for  that  is  the 
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allegation  in  constant  use  in  respect  to  all  defendants  whose 
interests  are  recognized,  but  claimed  to  be  subordinate  to  the 
mortgage,  and  against  whom  no  personal  claim  is  made.     It 
has  been  often  held  that  this  general  allegation  is  sufficient 
without  more  particularly  defining  the  character  or  extent  of 
such  interest,  and  in  many  of  these  cases  this  general  allega- 
tion has  been  directed  against  and  recognized  as  covering  the 
interest  of  the  subsequent  purchaser  and  owner  of  the  equity 
of  redemption:  Hoes  v.  Boyer,  108  Ind.  496;  Anthony  v.  Nye^ 
30  Cal.  401;  Norton  v.  Long,  2  Wash.  435;  26  Am.  St.  Rep. 
867;  Drury  v.  Clark,  16  How.  Pr.  424;  Short  v.  Nooner,  16 
Kan.  220.     But  the  object  of  making  James  L.  Ingalls  a 
party  defendant  is  the  same  in  both  cases,  to  wit,  to  cut  ofif 
his  right  to  redeem.     If,  in  the  supposed  case,  the  allegation 
that  he  claimed  an  interest  in  the  property  might  mean  that 
he  was  the  subsequent  purchaser  and  owner,  why  may  it  not 
mean  the  same  in  this  case?     If  it  does  so  mean,  then  there 
was  no  defect  of  parties  defendant,  for  in  such  case  he  was 
the  only  necessary  defendant.     We  do  not  think  the  com- 
plaint shows  upon  its  face  that  any  other  person  is  a  *• 
necessary  defendant,  because  its  allegations  are  entirely  con- 
sistent with  this  sole  defendant  being  the  owner  of  the  mort- 
gaged preujises,  and  the  only  person  having  a  right  to  redeem 
the  same,  in  which  case  he  would  be  the  only  necessary  de- 
fendant.    In  other  words,  the  only  strictly  necessary  party 
defendant  is  the  owner  of  the  equity  of  redemption;  and  the 
complaint  does  not  show  that  defendant  is  not  such  owner. 
If  it  should  transpire  on  the  trial  that  he  was  only  a  subse- 
quent lienholder  the  plaintiif's  action  would  fail;  if,  on  the 
other  hand,  he  proves  to  be  the  owner  of  the  premises,  it 
would  not  fail;  and,  because  the  complaint  is  quite  consist- 
ent with  the  conditions  under  which  there  would  be  no  fail- 
ure on  account  of  defect  of  parties  defendant,  it  is  not  de- 
murrable on  that   ground.     The  order  of  the  circuit  court 
overruling  the  demurrer  is  affirmed. 
All  the  judges  concur.       


I 


MoRTQAGEs  —  Foreclosure.  —  Parties  Defendant;  See  the  notes  to 
O'Brien  v.  Afoffitt,  36  Am.  St.  Rep.  574;  Turman  r.  Bell,  26  Am.  St.  Rep. 
43;  Onskell  v.  Viquemey,  17  Am.  St.  Rep.  372,  and  Berlaek  T.  HalU^  1  Am. 
St.  Rep.  189. 
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State  v.  Scougal. 

[3  SoTTTH  Dakota,  56.] 

A  Franchise  is  a  royal  prerogative,  a  branch  of  the  king's  prerogative 
vested  in  the  hands  of  the  subject.  lu  this  country  it  is  a  special  privi- 
lege conferred  by  the  government  upon  individuals,  which  does  not  be* 
long  to  a  citizen  of  the  country  by  common  right. 

Bankino  was  not  a  Franchisb  at  tub  Common  Law,  but,  if  a  bank  is 
given  the  privilege  of  issuing  demand  notes  to  circulate  as  money,  it 
thereby  exercises  a  franchise. 

Constitutional  Law—  Banking,  Fowkr  to  Prohibit  Exbrcisb  o»  Powbks 
OF. — The  carrying  on  of  the  incidental  powers  of  banking  by  discount- 
ing and  negotiating  promissory  notes,  bills  of  exchange,  drafts,  and 
other  evidences  of  debt,  receiving  deposits,  buying  and  selling  exchange, 
coin,  and  bullion,  and  loaning  money  on  personal  security,  ia  not  a 
franchise,  and  cannot  be  made  so  by  legislative  action.  Hence,  an  in- 
dividual citizen  cannot  be  deprived  of  the  right  to  exercise  those  powers, 
nor  can  their  exercise  be  restricted  to  corporations. 

CJonstitotional  Law. — Under  thb  Policb  Power  it  is  not  competent 
for  the  state  to  prohibit  a  citizen  from  carrying  on  any  trade,  occa* 
pation,  or  business  not  injurious  to  the  community.  The  business  may 
be  regulated,  but  not  prohibited. 

Banking,  Statute  Restriciino  Powers  of  to  Corporations. — A  con- 
stitutional provision  that  no  law  shall  be  passed  giving  to  any  citizen, 
class  of  citizens,  or  corporations  privileges  and  immunities  which  npoa 
the  same  terms  do  not  equally  belong  to  all  citizens  or  corporations,  in- 
hibits the  enactment  by  the  legislature  of  a  statute  confining  the  right 
to  exercise  banking  powers,  other  than  the  issuing  of  bills  to  circulate 
as  money,  to  corporations. 

Oonstitdtional  Law — Banking,  Restricting  Right  of. — A  state  statute 
prohibiting  the  exercise  of  banking  powers  by  natural  persons,  and  an* 
thorizing  their  exercise  by  corporations,  is  in  conflict  with  the  provision 
of  the  constitution  declaring  that  all  men  have  inherent  rights,  among 
which  are  those  of  enjoying  and  defending  life  and  property,  and  of  ao- 
quiring  and  protecting  property,  and  the  pursuit  of  happiness. 

Robert  Dollardy  attorney  general,  for  the  plaintiff  in  error. 

Bartlett  Tripp,  for  the  defendant  in  error. 

*•  Corson,  J.  This  case  comes  before  us  on  a  writ  of  error 
issued  on  behalf  of  the  state,  to  the  county  court  of  Yankton 
county,  to  review  the  judgment  of  that  court  sustaining  a 
demurrer  to  the  information  filed  against  the  defendant  in^ 
error,  and  quashing  the  same.  The  legislature  of  this  state 
at  its  last  session  passed  an  act  for  the  organization  of  state 
banks,  entitled  "  An  act  to  provide  for  the  organization  and 
government  of  state  banks,"  approved  March  10,  1891,  and 
constitutes  chapter  27  of  the  Laws  of  1891.  The  first  section 
of  the  aot  is  as  follows:  ^'Associations  for  carrying  on  the 
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business  of  banking  under  this  title  naay  be  formed  by  any 
number  of  natural  persons  not  less  than  three  (3),  one-third 
of  whom  shall  be  residents  of  the  state.  They  shall  enter 
into  articles  of  association,  which  shall  specify  in  general 
terms  the  object  for  which  the  association  is  formed,  and 
may  contain  any  other  provisions  not  inconsistent  with  law, 
which  the  association  may  see  fit  to  adopt  for  the  regulation 
of  its  business  and  the  conduct  of  its  affairs.  These  articles 
shall  be  signed  by  the  persons  uniting  to  form  the  associa- 
tion, and  a  copy  of  them  shall  be  forwarded  to  the  secretary 
of  state  of  the  state  of  South  Dakota."  The  second  section 
provides  what  the  certificate  of  incorporation  shall  contain, 
and  the  third  section  provides  for  the  manner  of  its  execution, 
filing,  etc.  The  fourth  section  confers  upon  such  corporations 
or  associations  the  following  powers:  1.  To  adopt  and  use  a 
corporate  seal;  2.  To  have  succession  for  twenty  years;  3. 
To  make  contracts;  4.  To  sue  and  be  sued;  5.  To  elect  offi- 
cers and  prescribe  their  duties;  6.  To  make  by-laws  to  gov- 
ern and  control  the  business;  and  7.  "  To  exercise  by  its 
board  of  directors  or  duly  authorized  officers  or  agents,  sub- 
ject to  law,  all  such  incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking,  by  discounting  and  ne- 
gotiating promissory  notes,  bills  of  exchange,  drafts,  and 
other  evidences  of  debt,  by  receiving  deposits,  by  buying  and 
selling  exchange,  coin,  and  bullion,  by  loaning  money  on 
personal  security."  And  section  27  provides  as  follows:  "It 
shall  be  unlawful  for  any  individual,  firm,  or  corporation  to 
continue  to  transact  a  banking  business,  or  to  receive  de- 
posits, for  a  period  longer  than  six  months  immediately  after 
the  passage  and  approval  of  this  act,  without  ®®  first  having 
complied  with  and  organized  under  the  provisions  of  this  act. 
Any  person  violating  the  provisions  of  this  section,  either  in- 
dividually or  as  an  interested  party  in  any  association  or 
corporation,  shall  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  be  fined  not  less  than  five  hundred  dollars, 
nor  more  than  one  thousand  dollars,  or  imprisonment  in  the 
county  jail  not  less  than  ninety  days,  or  either  or  both,  at 
the  discretion  of  the  court."  These  are  all  the  provisions  of 
the  law  that  it  is  necessary  to  give  to  a  proper  understanding 
of  11)6  questions  presented  for  our  decision. 

On  the  twenty-second  day  of  September,  1891,  the  state's 
attorney  filed  an  information  against  the  defendant  in  error 
in  the  county  court  of  Yankton  county,  containing  eleven 
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counts,  charging  him  in  the  various  counts  with  carrying  on 
the  business  of  banking  "  discounting  and  negotiating  prom- 
issory notes,  bills  of  exchange,  drafts,  and  other  evidences  of 
debt,  by  receiving  deposits,  by  buying  and  selling  exchange, 
coin,  and  bullion,  by  loaning  money  on  personal  property," 
without  having  complied  with  the  provisions  of  the  banking 
act.  A  demurrer  was  interposed  to  each  count  of  the  infor- 
mation on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  public  offense.  The  demurrer  was  sustained  by 
the  county  court,  and  judgment  rendered  quashing  the  in- 
formation. The  principal  ground  relied  on  to  sustain  the 
demurrer  and  judgment  of  the  court  below  is  the  unconsti- 
tutionality of  section  27  of  the  act,  under  which  the  informa- 
tion was  filed,  and  this  presents  the  only  question  we  shall 
discuss  or  consider,  as  the  other  objections  to  the  information 
were  purely  technical,  and  in  our  opinion  are  without  merit. 

The  learned  attorney  general  contends:  1.  That  the  privi- 
lege of  banking  is,  or  may  be  made  by  the  legislature,  a 
franchise,  and  as  such  is  subject  to  the  control  of  the  legisla- 
ture of  the  state,  and  that,  it  being  a  franchise,  or  made  such, 
the  legislature  has  the  power  of  conferring  upon  or  granting 
the  privilege  to  such  persons,  associations,  and  corporations 
'as  it  may  deem  proper,  and  of  excluding  all  other  persons 
from  the  exercise  of  such  privilege;  and  2.  If  the  privilege  of 
banking  is  not  a  franchise,  and  cannot  be  made  such  by  the 
legislature,  then  the  legislature,  by  virtue  of  **  the  police 
power  vested  in  the  state,  may  regulate  the  business,  and 
may,  under  such  power,  prescribe  the  manner  in  which  the 
business  shall  be  conducted,  and  may  exclude  all  persons 
from  exercising  the  privilege  of  banking,  except  in  the  man- 
ner prescribed  by  the  law 

The  learned  counsel  for  the  defendant  in  error  contend: 
1.  That  only  the  banking  privilege  proper,  namely,  the  priv- 
ilege of  issuing  demand  notes  to  circulate  as  money,  or,  as 
defined  in  the  state  constitution,  the  power  "to  issue  bills 
or  paper  credit,  designed  to  circulate  as  money,"  constitutes, 
or  can  by  legislative  power  be  made,  a  franchise,  and  that 
carrying  on  a  banking  business  by  exercising  the  incidental 
powers  of  banking  specified  in  subdivision  7  of  section  4  of 
the  act  is  a  right  belonging  to  the  citizens  of  the  country 
generally,  and  not  a  franchise,  and  cannot  be  made  such  by 
legislative  power.  2.  That  under  the  police  power  vested  in 
the  state  the  legislature  may  regulate,  but  it  cannot  prohibit 
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or  destroy,  a  business,  calling,  or  occupation,  not  necessarily 
offensive  to  the  senses,  injurious  to  the  health,  or  otherwise 
detrimental  to  the  public  interest;  that  it  is  only  trades, 
occupations,  and  pursuits  that  are  at  all  time,  and  under  all 
circumstances,  necessarily  offensive  to  the  community  or  in- 
jurious to  society,  that  can  be  absolutely  proliibited  by  leg- 
islative action;  and  that,  as  the  busitiess  of  banking  is  not 
of  this  character,  the  legislature  cannot  prohibit  individuals 
from  pursuing  it,  though,  like  all  other  classes  of  business,  it 
may  be  regulated.  And  3.  Tiiey  further  contend  that  the 
act  conflicts  with  sections  1,  2,  and  18  of  article  6  of  the  state 
constitution,  and  section  1,  article  14,  of  the  constitution  of 
the  United  States,  in  that  the  law  makes  an  unjust  discrimina- 
tion in  granting  privileges  and  immunities  to  citizens,  classes, 
and  corporations  which,  upon  the  same  terms,  are  not  open 
to  all,  in  that  the  law,  and  particularly  section  27,  is  an  un- 
lawful interferences  with  the  liberty  and  property  of  the  citi- 
zen; in  that  it  discriminates  against  the  individual  citizen 
by  conferring  upon  corporations  the  right  to  transact  a  bank- 
ing business,  and  prohibiting  the  same  privilege  to  such 
individual  citizen;  and  in  that  the  act  deprives  the  individ- 
ual citizen  of  his  right  to  pursue  a  lawful  calling,  occupation, 
or  business  which  is  inoffensive,  and  not  injurious  to  the 
community. 

**  1.  Are  the  incidental  powers  of  banking  conferred  upon 
corporations  by  subdivision  7  of  section  4  franchises;  or  has 
the  legislature  power  to  make  them  such,  and  to  proliibit 
individual  citizens  from  exercising  them?  Wiiat  is  a  fran- 
chise? Blackstone  defines  it  "as  a  royal  prerogative,  or 
branch  of  the  king's  prerogative,  subsisting  in  the  hands  of 
a  subject":  2  Blackstone's  Commentaries,  37.  Chief  Justice 
Taney  defines  them  as  follows:  "Franchises  are  special 
privileges  conferred  by  government  upon  individuals  which 
do  not  belong  to  citizens  of  the  country  generally  by  common 
right.  It  is  essential  to  the  character  of  a  franchise  that  it 
should  be  a  grant  from  the  sovereign  authority,  and  in  this 
country  no  franeliise  can  be  held  which  is  not  derived  from 
the  law  of  the  state":  Bank  of  Augusta  v.  Earle,  13  Pet.  595. 
The  qualification  by  the  chief  justice,  "which  does  not  belong 
to  the  citizens  of  the  country  generally  by  common  right,"  is 
an  important  one,  and  constitutes  the  distinguishing  feature 
of  a  franchise.  What  is  meant  by  this  qualification  is  made 
clear  by  Mr.  Justice  Bradley,  in  a  recent  case  decided  by  the 
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supreme  court  of  the  United  States.  After  quoting  the  above 
definition  of  a  franchise,  given  by  Blackstone,  he  says:  "  No 
private  person  can  establish  a  public  highway,  public  ferry, 
or  railroad,  or  charge  tolls  for  the  use  of  the  same,  without 
authority  from  the  legislature,  direct  or  derived.  These  are 
franchises.  No  person  can  take  another's  property,  even  for 
public  use,  without  such  authority;  which  is  the  same  as  to 
say  that  the  right  of  eminent  domain  can  only  be  exercised 
by  virtue  of  a  legislative  grant.  This  is  a  franchise.  No 
persons  can  make  themselves  a  body  politic  without  legisla- 
tive authority.  Corporate  capacity  is  a  franchise":  Califor- 
nia V.  Central  Pac.  R.  R.  Co.,  127  U.  S.  40.  Of  course,  as 
tlie  learned  judge  says,  this  list  might  be  continued  indefi- 
nitely. But  this  quotation  clearly  illustrates  the  nature  of  a 
franchise.  Over  all  public  property,  highways,  navigable 
rivers,  and  seas,  over  every  thing  that  belongs  to  the  sover- 
eign, the  power  of  the  government  is  absolute,  whether  that 
power  is  derived  from  the  common  law  or  from  the  state  or  the 
national  constitution.  When,  therefore,  the  state  grants  a  right 
thus  belonging  to  the  government,  and  not  to  the  citizens  gen- 
erally as  a  matter  of  right,  it  is  the  grant  of  a  franchise.  But 
*'  at  common  law,  banking  in  all  its  branches  was  free  to 
all,  and  belonged  to  the  citizens  of  the  country  generally. 
In  1694  the  British  parliament  chartered  the  Bank  of  Eng- 
land, and  conferred  upon  that  bank  the  power  to  issue  de- 
mand notes  to  circulate  as  money,  and  prohibited  large 
copartnerships  and  associations  from  issuing  such  notes;  and 
by  our  national  constitution  the  power  to  regulate  the  cur- 
rency was  conferred  upon  the  national  government.  On  the 
argument  of  the  case  of  Bank  of  Augusta  v.  Earle,  13  Pet. 
595,  Mr.  Webster,  in  the  course  of  his  argument,  after  giving 
the  history  of  banking  in  England  and  in  this  country,  said: 
"So  that  the  banking  privilege  of  the  Bai^kof  England  con- 
sisted simply  in  the  privilege  of  issuing  notes  for  circulation, 
while  the  privilege  is  forbidden  to  all  other  corporations  and 
all  large  copartnerships  or  associations."  And,  in  defining 
banking  powers  properly  belonging  to  a  bank,  he  said:  "  What 
is  that,  then,  without  which  any  institution  is  not  a  bank, 
and  with  which  it  is  a  bank?  It  is  the  power  to  issue  prom- 
issory notes  with  a  view  to  their  circulation  as  money."  It 
has  long  been  settled  in  this  country  that  the  privilege  of  is- 
suing demand  notes  to  circulate  as  money  was  a  francliise — 
a  public  right,  belonging  to  the  national  government,  that 
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might  be  granted  by  Congress  to  individuals  or  corporations, 
and,  when  not  exercised  by  the  national  government,  might, 
like  many  other  powers  vested  in  the  national  government, 
be  exercised  by  the  state  governments.  In  an  early  case  be- 
fore the  supreme  court  of  the  United  States  Mr.  Justice  Story, 
in  a  dissenting  opinion,  said:  "  The  states  may  create  banks 
as  well  as  other  corporations  upon  private  capital,  and,  so 
far  as  this  prohibition  is  concerned  (the  prohibition  against 
remitting  bills  of  credit  by  the  state),  may  rightfully  author- 
ize them  to  issue  bank  bills  or  notes  as  currency,  subject  al- 
ways to  the  control  of  Congress,  whose  powers  extend  to  the 
entire  regulation  of  the  currency  of  the  country":  Briscoe  v. 
Bank  of  Commonwealth,  11  Pet.  257,  349.  This  view  of  the 
power  of  the  national  government  to  regulate  and  to  provide 
a  national  currency,  and  grant  the  privilege  to  corporations, 
and  to  prohibit  all  not  authorized  to  exercise  the  franchise, 
was  affirmed  by  the  United  States  supreme  court  in  Veazie 
Bank  v.  Fenno,  8  Wall.  533.  The  chief  justice,  in  delivering 
the  opinion  of  the  •*  court,  says:  "Having  thus,  in  the  ex- 
ercise of  undisputed  constitutional  powers,  undertaken  to 
provide  a  currency  for  the  whole  country,  it  cannot  be  ques- 
tioned that  Congress  may,  constitutionally,  secure  the  benefit 
of  it  to  the  people  by  appropriate  legislation.  To  this  end, 
Congress  has  denied  the  quality  of  legal  tender  to  foreign 
coins,  and  has  provided  by  law  against  the  imposition  of 
counterfeit  and  base  coin  on  the  community.  To  the  same 
end,  Congress  may  restrain,  by  suitable  enactments,  the  cir- 
culation as  money  of  any  notes  not  issued  under  its  owa 
authority.  Witliout  this  power,  indeed,  its  attempts  to  secure 
a  sound  and  uniform  currency  for  the  country  must  be 
futile."  When,  therefore,  banking  is  said  to  be  a  franchise, 
it  must,  we  think,  be  understood  as  referring  to  the  privilege 
of  issuing  demand  notes  to  circulate  as  currency.  Judge 
Cooley,  in  speaking  of  bank  currency,  in  a  note  to  Cooley's 
Blackstone,  says:  "These  securities  are  designed  to  circulate 
as  money,  and  they  are  not  allowed  to  be  issued  except  by 
persons  duly  authorized  by  statute":  2  Cooley's  Blackstone, 
469,  note  21. 

"  Banking  powers,"  when  used  in  state  constitutions,  have 
been  construed  by  several  state  courts  to  mean  the  power  to 
issue  notes  to  circulate  as  money.  It  is  provided  by  the  con- 
stitution of  the  state  of  Ohio  that  "  no  action  of  the  general 
assembly  authorizing  associations  with  banking  powers  shall 
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overtake  effect,"  etc.,  until  submitted  to  a  vole  of  the  people. 
The  supreme  court  of  that  state  in  a  late  case  says:  **  The  stat- 
ute in  question  does  not  assume  to  authorize  the  making  or 
issuing  of  bills  or  notes  to  circulate  as  money,  and  the  question 
is  submitted  for  our  determination  whether  it  is  within  the 
meaning  of  the  constitution."     After  an  able  discussion  of 
the  question  the  court  concludes  that  the   phrase  "associ- 
ations with  banking  powers"  relates  only  to  banks  of  issue: 
Dearborn  v.  North  Western  Sav.  Bank,  42  Ohio  St.  617;  51 
Am.  Rep.  851.       The  same  view  was  taken  of  the  clause 
"with    banking   powers,"  in    the    constitution    of  Illinois: 
People  V.  Loewenlhal,  93   111.   191,      To  the    same  effect  is 
the  decision  of  the  Kansas  supreme  court  as  to  the  term 
"  banks  and  currency"  :     Pape  v.   Capitol   Bank,  20   Kan. 
440;  27  Am.  Rep.  183.     Mr.  Chief  Justice  Taney,  in  Bank 
of  Augusta  v.  Earle,  13  Pet.  595,  commenting  on  the  case  of 
State  V.  Stebbins,  1  Stew.  299,  312,  says:    "  We  are  fully  •» 
satisfied  that  the  state  never  intended  by  its  constitution  to 
interfere  with  the  right  of   purchasing  and  selling   bills  of 
exchange,  and  that  the  opinion  of  the  court  does  not  refer  to 
transactions  of  this  description  when  speaking  of  banking  as 
a  franchise."    We  conclude  our  quotations  as  to  the  meaning 
of  the  term  "franchise,"  as  applied  to  banking  powers,  by  a 
reference  to  our  own  constitution.    All  the  provisions  referring 
to  banking  in  that  instrument  are  contained  in  article  18, 
and  embrace  three  sections.     The  first  is  as  follows:  "If  a 
general   banking  law  shall  be  enacted  it  shall  provide  for 
the  registry  and  countersigning  by  an  ofiicer  of  this  state  of 
all  bills  or  paper  credit  designed  to  circulate  as  money,  and 
require  security  to  the  full  amount  thereof,  to  be  deposited 
with  the  state  treasurer,  in  the  approved  securities  of  the 
state  or  of  tiie  United  States,  to  be  rated  at  ten  per  centum 
below  their  par  value;  and,  in  case  of  their  depreciation,  the 
deficiency  shall  be  made  good  by  depositing  additional  securi- 
ties."    The  second  section  limits  the  term  of  the  duration  of 
state  banks,  and  section  3  defines  the  liability  of  stockhold- 
ers.    It  will  be  observed  that  the  only  banking  power  re- 
ferred to  in  the  article  is  the  power  of  issuing  "  bills  or  paper 
credit  designed  to  circulate  as  money."     This,  then,  is  the 
only  banking  power  made  a  franchise  under  our  constitution. 
All  the  other  or  incidental  powers  of  banking  are  left  to  citi- 
zens as  held  by  them  at  common  law.    And  it  may  be  proper 
to  observe  that  in  neither  the  charter  granted  by  the  British 
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parliament  to  the  Bank  of  England,  nor  in  the  national 
banking  law  of  the  United  States,  is  there  any  prohibition  of 
the  privilege  of  carrying  on  the  business  of  banking,  other 
than  issuing  demand  notes  to  circulate  as  money,  by  any 
individual,  copartnership,  or  corporation.  These  are  all  left 
free  to  pursue  the  business  of  banking  as  specified  in  section 
27  of  the  act  under  consideration.  No  one  will,  we  appre- 
hend, controvert  the  proposition  that,  under  the  common  law, 
banking  in  all  its  branches  was  absolutely  free  to  all.  We 
have  seen  in  what  manner  and  when  the  privilege  of  issuing 
bank  bills  to  circulate  as  money  became  a  franchise  in  this 
country.  But  as  to  the  other  or  incidental  powers  of  bank- 
ing, specified  in  subdivision  7,  section  4,  we  are  unable  to 
find  that  they  ever  became,  either  at  common  law  or  under 
the  *®  state  or  national  constitution,  a  franchise.  These  are 
privileges  that  always  belonged  to  the  citizens  of  the  country 
generally.  They  never  belonged  to  the  sovereign,  or  per- 
tained to  sovereignty  in  any  manner.  They  have  never  been 
conferred  upon  the  national  government  or  the  state  govern- 
ment. Whence,  then,  did  the  legislature  of  this  state  derive 
its  power  to  farm  out  these  privileges  to  corporations,  and  to 
deny  to  the  individual  citizens  the  right  to  exercise  them, 
which  he  and  his  ancestors  have  from  time  immemorial  pos- 
sessed? Can  the  legislature  create  a  franchise  by  depriving 
citizens  of  their  rights,  and  then  bestow  it  upon  another  at 
will?  If  it  can,  then  the  citizen  has  no  rights  that  may  not 
be  taken  from  him  under  this  new  theory  of  a  franchise 
created  by  the  legislature.  Cbncede  to  the  legislature  the 
right  to  make  the  incidental  powers  of  banking  a  franchise, 
under  what  principle  of  law  can  it  be  deprived  of  the  power 
of  making  merchandising,  blacksmithing,  or  farming  a  fran- 
chise, and  conferring  the  privilege  upon  corporations  only? 
In  our  opinion  no  such  power  exists  in  the  legislature  as 
that  of  creating  a  franchise  out  of  the  natural  and  common 
rights  of  the  citizens.  It  must  derive  such  power  from  the 
royal  prerogatives  of  the  sovereign  of  that  country  from 
whence  our  system  of  law  is  taken,  or  from  the  state  or  na- 
tional constitution.  In  this  case  no  such  authority  is  shown. 
Hence  we  conclude  that  the  individual  citizen  cannot  be 
deprived  of  a  right  always  possessed  by  him — of  conducting 
a  banking  business,  and  exercising  all  the  privileges  of  bank- 
ing, except  that  of  issuing  currency,  and  that  right  conferred 
upon   corporations    created    by   such   legislature   upon   the 
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theory  that  such  a  privilege  is  a  franchise.  From  such  an 
invasion  of  his  rights  the  citizen  is  protected  by  the  consti- 
tution of  the  state.  His  right  to  liberty  and  property  is  held 
sacred  under  that  constitution,  and,  unless  he  can  be  de- 
prived of  these  rights  by  the  lawful  exercise  of  the  police 
power  of  the  state,  the  prohibition  contained  in  the  twenty- 
seventh  section  of  tlie  act  is  unwarranted  and  void.  These 
constitutional  provisions  will  be  discussed  more  fully  under 
the  third  proposition  of  counsel  for  the  defendant  in  error. 

2.  This  brings  us  to  the  consideration  of  the  police  power 
of  the  state.  Is  it  competent  for  the  legislature,  under  that 
power,  •'  to  deprive  the  individual  citizen  of  his  common- 
law  right  to  carry  on  the  business  of  banking  by  discounting 
paper,  buying  and  selling  bills  of  exchange,  receiving  de- 
posits, and  loaning  money?  The  police  power  is  defined  by 
Judge  Cooley  as  follows:  "  The  police  power  of  the  state,  in  a 
comprehensive  sense,  embraces  the  whole  system  of  internal 
regulations  by  which  the  state  seeks  not  only  to  preserve  the 
public  order,  and  to  prevent  offenses  against  the  state,  but 
also  to  establish  for  the  intercourse  of  the  citizens  with  citi- 
zens those  rules  of  good  manners  and  good  neighborhood 
which  are  calculated  to  prevent  a  conflict  of  rights,  and  to 
insure  to  each  tlie  uninterrupted  enjoyment  of  his  own,  so  far 
as  it  is  reasonably  consistent  with  a  like  enjoyment  of  riglita 
by  others":  Cooley's  Constitutional  Limitations,  706.  This 
power,  extending  as  it  does  to  the  protection  of  life,  health, 
comfort,  and  quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  state,  is  still  possessed  by  the  state,  sub- 
ject to  the  provisions  of  the  constitutions,  state  and  national. 
According  to  the  maxim,  sic  utere  iuo  ut  alienum  non  Isedas, 
it  must  be  within  the  range  of  legislative  action  to  define  the 
mode  and  n)anner  in  which  one  may  so  use  his  own  as  not  to 
injure  others,  subject  to  the  provisions  of  the  constitutions, 
state  and  national,  and  to  those  great  fundamental  principles 
enunciated  in  the  Declaration  of  Independence.  But  under 
this  power  it  is  not  competent  for  the  state  to  prohibit  the  citi- 
zen from  carrying  on  any  trade,  occupation,  or  business  that  is 
not  offensive  to  the  community  or  injurious  to  society.  Tiie 
business  may  be  regulated,  but  not  prohibited.  Mr.  Tiede- 
man,  in  his  excellent  work  on  the  Limitations  of  Police  Pow- 
ers, says:  "  In  order  to  prohibit  the  prosecution  of  the  trade 
altogether,  the  injury  to  the  public  which  furnishes  the  justi- 
fication for  such  a  law  must  proceed  from  the  inherent  char-- 
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acter  of  the  business.  Where  it  is  possible  to  conduct  the 
business  without  harm  to  the  public,  all  sorts  of  police  regu- 
lations may  be  instituted  which  may  tend  to  suppress  the 
evil.  License  may  be  required,  the  most  rigid  system  of 
police  regulations  may  be  established,  and  lieavy  penalties 
may  be  imposed  for  the  infraction  of  the  law;  but,  if  the 
business  is  not  harmful,  the  prosecution  of  it  cannot  rightfully 
be  prohibited  to  •*  one  who  will  conduct  the  business  in  a 
proper  and  circumspect  manner.  Such  a  one  '  would  be  de- 
prived of  his  liberty  without  due  process  of  law '  ":  Tiede- 
man's  Limitation  of  Police  Power,  290.  Again,  the  same 
author  says:  "  It  has  been  demonstrated  and  satisfactorily 
explained  in  its  application  to  a  sufficient  number  of  parallel 
and  similar  cases,  in  order  to  lay  it  down  as  an  invariable 
rule,  that  no  trade  can  be  subjected  to  police  regulation  of 
any  kind  unless  its  prosecution  involves  some  harm  or  injury 
to  the  public  or  third  persons,  and  in  any  case  the  regulation 
cannot  extend  beyond  the  evil  which  is  to  be  restrained.  It 
has  also  been  maintained,  and  I  think  satisfactorily  estab- 
lished, that  no  trade  can  be  prohibited  altogetlier,  unless  the 
evil  is  inherent  in  the  character  of  the  trade,  so  that  the 
trade,  however  conducted,  and  whatever  may  be  the  charac- 
ter of  the  person  engaged  in  it,  must  necessarily  produce  in- 
jury upon  the  public  or  upon  individual  third  persons"; 
Tiedeman's  Limitation  of  Policie  Power,  301.  It  necessarily 
follows  from  the  rules  above  laid  down  that,  if  a  business  is 
offensive  to  the  community  or  injurious  to  society,  and  is  to 
be  prohibited,  it  must  be  prohibited  as  to  all.  If  it  is  regu- 
lated and  controlled,  it  must  be  so  regulated  and  controlled 
as  to  leave  the  business  or  calling  free,  under  such  restraints 
as  the  legislature  may  impose,  to  be  exercised  alike  by  all. 
The  government,  under  the  guise  of  regulation,  cannot  pro- 
hibit or  destroy.  It  cannot  deprive  any  citizen  of  his  right 
to  pursue  a  calling,  occupation,  or  business,  not  necessarily 
injurious  to  the  community,  who  is  willing  to  comply  with 
all  reasonable  regulations  imposed  upon  it.  It  can  never  en- 
croach upon  the  liberty  of  the  citizen  or  invade  the  rights 
of  property  protected  by  the  constitution:  In  re  Jacobs^  9S 
N.  Y.  98;  50  Am.  Rep.  636.  By  the  act  in  question  the  state 
admits  that  banking  is  not,  of  itself,  injurious  to  the  com- 
munity, as  it  confers  upon  corporations  that  may  be  organ- 
ized under  the  act  full  power  to  carry  on  the  business  of 
banking  as  provided  in  the  act;  and  the  number  of  banking 
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corporations  that  may  be  organized  is  not  limited.  It  also 
permits  individual  citizens  in  towns  containing  less  than  five 
hundred  inhabitants  to  exercise  the  right  of  banking,  as 
specified  in  subdivision  7,  section  4,  under  certain  regulations 
in  the  act  contained.  But  by  section  27  the  state  says  indi- 
vidual citizens,  either  as  individuals  or  copartnerships,  ex- 
cept in  towns  of  less  than  five  hundred  population,  **  are  in 
the  future  prohibited  from  conducting  the  business  of  banking 
in  any  of  its  branches.  The  artificial  persons  created  by  the 
act  may  carry  on  the  business,  but  no  natural  person  shall  be 
permitted  to  do  so.  The  banker,  therefore,  who  has  devoted 
years  to  the  acquisition  of  that  knowledge  of  the  business 
that  enables  him  to  conduct  it  successfully,  who  has  invested 
his  means  in  a  banking  building,  vaults,  furniture,  etc.,  and 
who  has  invested  his  capital  in  the  business  of  banking,  must 
close  his  bank,  and  find  other  employment  for  his  capital, 
other  occupations  in  which  to  employ  his  talents  and  abili- 
ties, and  other  methods  for  providing  for  the  support  of  him- 
self and  family.  If  the  police  power  of  the  state  is  as  broad 
and  comprehensive  as  claimed  by  the  learned  attorney  gen- 
eral, the  citizen  holds  his  right  t'o  liberty,  to  his  property, 
and  to  the  pursuit  of  happiness  at  the  will  of  the  legislative 
power  alone.  But  the  rights  of  the  citizen  are  not  thus  left 
to  the  will  of  the  law-making  power.  The  state  constitution 
and  the  national  constitution  have  placed  around  the  rights 
of  the  citizen  safeguards  that  protect  them  from  invasion  by 
legislative  action. 

3.  The  constitutional  provisions  more  directly  bearing  upon 
the  questions  being  discussed  are  as  follows:  Section  18,  ar- 
ticle 6,  reads  as  follows:  "  No  law  shallbe  passed  granting  to 
any  citizen,  class  of  citizens,  or  corporations,  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens  or  corporations."  Section  1  of  the  same 
article  is  as  follows:  "All  men  are  born  equally  free  and  in- 
dependent, and  have  certain  inherent  rights,  among  which 
are  those  of  enjoying  and  defending  life  and  liberty,  of  acquir- 
ing and  protecting  property,  and  the  pursuit  of  happiness." 
Section  2  of  the  same  article  provides:  "No  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law."  And  section  1,  article  14,  of  the  constitution  of 
the  United  States  provides:  "  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States^  nor  shall  any  state  deprive 
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any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law."  These  constitutional  provisions 
are  not  mere  "glittering  generalities,"  but  constitute  sacred 
guaranties  to  the  citizen  '•  that  liis  liberty  and  his  right  to 
the  pursuit  of  happiness  shall  not  be  abridged,  and  his  right 
to  his  property  shall  not  be  invaded  by  the  legislative  power, 
except  so  far  as  authorized  by  the  sovereign  power  as  ex- 
pressed in  constitutional  provisions,  or  by  due  process  of  law. 
Wiiat  are  "privileges  and  immunities"  which  the  legislature 
is  prohibited  from  granting  to  any  citizen,  class  of  citizens, 
or  corporations,  which  shall,  upon  the  same  terms,  equally 
belong  to  all  citizens  or  corporations?  Tlie  most  satisfactory 
definition  of  this  clause  that  we  have  noticed  is  that  of  Mr. 
Justice  Washington  in  Corfield  v.  Coryell^  4  Wash.  C.  C,  880. 
In  discussing  the  clause  "privileges  and  immunities,"  he 
said  he  had  "no  hesitation  in  confining  these  expressions  to 
those  privileges  and  immunities  which  were,  in  their  nature, 
fundamental,  which  belong  of  right  to  citizens  of  all  free  gov- 
ernments, and  which  have  at  all  times  been  enjoyed  by  the 
citizens  of  the  several  states  which  compose  the  union,  from 
the  time  of  their  becoming  free,  independent,  and  sovereign"; 
and  considering  these  privileges,  he  said  they  might  be  "all 
comprehended  under  the  following  general  heads:  Protection 
by  the  government;  the  enjoyment  of  life  and  liberty,  with 
the  right  to  acquire  and  possess  property  of  every  kind,  and 
to  pursue  and  obtain  happiness  and  safety;  subject,  never- 
theless, to  such  restraints  as  the  government  may  justly  pre- 
scribe for  the  general  good  of  the  whole."  In  commenting 
upon  this  opinion  Mr.  Justice  Field,  in  his  opinion  in  the 
Slaughter  House  cases,  said:  "This  appears  to  me  to  be  a 
sound  construction  of  the  clause  in  question.  The  privileges 
nnd  immunities  designated  are  those  which  of  right  belong 
to  the  citizens  of  all  free  governments.  Clearly,  among  these 
must  be  placed  the  right  to  pursue  a  lawful  employment  in  a 
lawful  manner,  without  other  restraints  than  such  as  equally 
affect  all  persons":  Slaughter  House  cases^  16  Wall.  97.  By 
section  27  of  the  act  we  are  considering,  the  privileges  and 
immunities  of  transacting  a  banking  business,  as  defined  in 
the  act,  are  conferred  upon  corporations  alone,  organized  un- 
der the  act,  except  in  towns  containing  less  than  five  hun- 
dred inhabitants.  In  all  other  places  the  individual  citizens 
4tre  prohibited  from  transacting  such  banking  business,  as 
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they  cannot  as  individuals  comply  with  the  terms  of  the 
'*  act.  It  is  contended  that  citizens  may  associate  them- 
selves together,  and  become  a  corporation,  under  the  act, 
and,  as  such  corporation,  transact  the  business.  This  is 
true;  but  can  the  citizen  be  required  to  abandon  a  business, 
not  necessarily  injurious  to  the  community,  which  he  is  car- 
rying on,  and  be  required  to  invest  his  capital  in  a  corpora- 
tion over  which  he  may  have  no  control,  except  as  a  mere 
stockholder,  or  otherwise  be  deprived  of  his  right  to  pursue 
his  lawful  calling?  Are  not  privileges  and  immunities 
granted  by  the  act  to  corporations  that  are  denied  to  indi- 
vidual citizens?  It  may  be  contended  that  there  is  no  dis- 
crimination as  between  corporations;  that  all  corporations 
organized  under  the  act  are  granted  the  same  privileges  and 
immunities,  and  that  this  satisfies  the  constitutional  provi- 
sion. But  this  is  too  narrow  a  construction  of  this  impor- 
tant constitutional  provision,  intended  for  the  protection  of 
the  rights  of  the  citizen.  In  law  a  corporation  is  a  citizen  of 
the  state  of  its  creation,  and  for  many  purposes  a  person  in 
law  also.  When  these  privileges  are  conferred  upon  private 
corporations,  which  at  common  law  belong  to  the  citizen, 
and  the  same  privilege  is  denied  to  the  individual  citizen, 
this  provision  of  the  constitution,  in  our  opinion,  is  violated. 
But  we  will  proceed  to  consider  the  other  important  con- 
stitutional provisions  contained  in  the  first  and  second  sec- 
tions of  the  article.  The  right  of  "enjoying  and  defending 
life  and  liberty,  of  acquiring  and  protecting  property,  and  the 
pursuit  of  happiness,"  includes  tlie  right  to  pursue  any  law- 
ful calling,  occupation,  or  business,  and  the  right  to  choose 
the  means  of  acquiring  property  and  the  pursuit  of  happi- 
ness, not  inconsistent  with  constitutional  provisions  or  the 
rights  of  others.  The  term  "  liberty,"  as  used  in  the  consti- 
tution, does  not  mean  mere  freedom  from  arrest  or  restraint, 
but  it  means  liberty  in  a  broader  and  more  comprehensive 
sense.  It  means  freedom  of  action;  freedom  in  the  selection 
of  a  business,  calling,  or  avocation;  freedom  in  the  control 
and  use  of  one's  property,  so  far  as  its  use  is  not  injurious  to 
the  community,  and  does  not  infringe  the  rights  of  others; 
freedom  in  exercising  the  rights,  privileges,  and  immunities 
that  belong  to  citizens  of  the  country  generally;  and  freedom 
in  the  pursuit  of  any  lawful  business  or  calling  selected  by 
bim.  Of  but  little  value  to  the  citizen  "  could  be  these 
provisions  of  the  constitution  if  the  state,  through  the  legis- 
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lative  power,  could,  at  its  mere  will  and  pleasure,  deprive 
him  of  his  right  to  pursue  any  lawful  business  or  calling  not 
offensive  or  injurious  to  the  community,  and  which  does  not 
interfere  with  the  equal  rights  of  others,  and  the  right  to  pur- 
sue which  he  has  derived  from  the  common  law.     So,  too,  it 
may  be  said  of  that  other  important  constitutional  provision: 
"  No  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law."     S{)eaking  of  this  provision.  Judge 
Cooley  says:  "What  the  legislature  ordains  and  the  consti- 
tution does  not  prohibit  must  be  lawful.     But  if  the  consti- 
tution does  no  more  than  to  provide  tiiat  no  person  shall  be 
deprived  of  life,  liberty,  or  property  extept  by  due  process  of 
law,  it  makes  an  important  provision  on  tliis  subject,  because 
it  is  an  important  part  of  civil  liberty  to  have  the  right  to 
follow  all  lawful  employments":  Cooley  on  Torts,  277.     In 
these  constitutional  provisions  are  found  the  guaranties  to 
the  citizen  of  his  right  to  liberty,  his  right  to  the  pursuit  of 
happiness,  his  right  to  pursue  in  his  own  way  any  lawful 
business  or  calling,  and  his  right  to  property,  as  well  as  from 
those  great  fundamental  principles  that  underlie  our  system 
of  government.     Mr.  Justice  Washington,  in  the  case  before 
cited,  in  speaking  of  the  rights  of  the  citizen  independent  of 
constitutional    provisions,   says:   "No    proposition   is   more 
firmly  settled  than  that  it  is  one  of  the  fundamental  rights 
and  privileges  of  the  American  citizen  to  adopt  and  follow 
such  lawful  industrial  pursuits,  not  injurious  to  the  commu- 
nity, as  he  may  see  fit":  Corfield  v.  Coryell,  4  Wash.  C.  C.  380« 
Mr.  Justice  Andrews,  in  delivering  the  opinion  of  the  court 
in  Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30  Am.  Rep.  323,  says: 
"The  right  to  liberty  includes  the  right  to  exercise  his  facul- 
ties, and  to  follow  a  lawful  avocation  for  the  support  of  life." 
The  case  of  In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636, 
deserves  more  than  a  passing  notice.     This  case  involved  the 
right  of  a  citizen  to  pursue  his  ordinary  calling,  of  which  the 
legislature  by  a  law  sought  to  deprive  him.     An  act  was 
passed  by  the  legislature  of  the  state  of  New  York,  in  which 
it  was  made  unlawful  for  any  person  to  manufacture  cigars, 
etc.,  on  any  floor,  or  part  of  a  floor,  in  a  tenement-house  occu- 
pied as  a  home.     Jacobs  was  indicted  for  a  violation  "  of 
the  act,  and  the  question  presented  was  "  whether  or  not  the 
act  creating  the  offense  was  a  constitutional  exercise  of  the 
legislative  power."    Mr.  Justice  Earle,  in  delivering  the  opin- 
ion of  the  court,  discussed  very  fully  the  powers  of  the  legis- 
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lature  under  the  constitution  of  New  York,  and  the  police 
power  of  the  Btate.  In  speaking  of  "  liberty,"  as  used  in  the 
constitution,  he  says:  "So,  too,  one  may  be  deprived  of  his 
liberty,  and  his  constitutional  rights  thereto  violated,  with- 
out the  actual  imprisonment  or  restraint  of  his  person.  Lib- 
erty, in  its  broad  sense,  as  understood  in  this  country,  means 
the  right,  not  only  of  freedom  from  actual  servitude,  impris- 
onment, or  restraint,  but  the  riglit  of  one  to  use  his  faculties 
in  all  lawful  ways,  to  live  and  work  wliere  he  will,  to  earn  his 
livelihood  in  any  lawful  calling,  and  to  pursue  any  lawful 
trade  or  avocation.  All  laws,  therefore,  which  impair  or  tram- 
mel these  rights,  which  limit  one  in  his  choice  of  a  trade  or 
profession,  or  confine  him  to  work  or  live  in  a  specified  local- 
ity, or  exclude  him  from  his  own  house,  or  restrain  his  other- 
wise lawful  movements  (except  as  such  laws  may  be  passed 
in  the  exercise  by  the  legislature  of  the  police  power,  which 
will  be  noticed  later),  are  infringements  upon  his  funda- 
mental rights  of  liberty  which  are  under  constitutional  pro- 
tection."    The  court  held  the  law  unconstitutional. 

People  V.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  is  another 
important  case  involving  the  right  of  a  citizen  to  carry  on 
the  business  of  manufacturing  oleomargarine,  which  the  leg- 
islature of  the  state  had  declared  unlawful.  The  power  of 
the  legislature  over  the  business  of  the  citizen  was  again  dis- 
cussed by  Rapallo,  J.  After  quoting  the  sections  of  the  con- 
stitution of  that  state  bearing  upon  the  question,  he  says: 
*'  These  constitutional  safeguards  have  been  so  thoroughly 
discussed  in  recent  cases  that  it  would  be  superfluous  to  do 
more  than  to  refer  to  the  conclusions  that  have  been  reached 
bearing  upon  the  questions  under  consideration.  Among 
these  no  proposition  is  more  firmly  settled  than  that  it  is  one 
of  the  fundamental  riglits  and  privileges  of  every  American 
citizen  to  adopt  and  follow  such  lawful  industrial  pursuit, 
not  injurious  to  the  community,  as  he  may  see  fit."  And 
that  law  was  also  held  unconstitutional. 

**  In  Butchers'  Union  Slaxiqhterhouse  Co.  v.  Crescent  City 
Livestock  etc.  Co.,  Ill  U.  S.  746,  Mr.  Justice  Field  says  that 
among  the  inalienable  rights  as  proclain^ed  in  the  Declara- 
tion of  Independence  "  is  the  right  of  men  to  pursue  any  law- 
ful business  or  vocation,  in  any  manner  not  inconsistent  with 
the. equal  rights  of  others,  which  may  increase  their  property 
or  develop  their  faculties,  so  as  to  give  them  their  highest 
enjoyment.     The  common  business  and  callings  of  life,  the 
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ordinary  trades  and  pursuits,  which  are  innocent  in  them- 
selves,  and  have  been  followed  iu  all  comnaunities  from  time 
immemorial,  must,  therefore,  be  free  in  this  country,  to  all 
alike,  upon  the  same  terms.  The  right  to  pursue  them  with- 
out let  or  hindrance,  except  that  which  is  applied  to  all 
persons  of  the  same  age,  sex,  and  condition,  is  a  distinguish- 
ing privilege  of  citizens  of  the  United  States,  and  an  essential 
element  of  that  freedom  which  they  claim  as  their  birth* 
right."  In  the  same  case  Mr.  Justice  Bradley  says:  **  I  hold 
that  the  liberty  of  pursuit,  the  right  to  follow  any  of  the 
ordinary  callings  of  life,  is  one  of  the  privileges  of  a  citizen 
of  the  United  States,"  of  which  he  cannot  be  deprived  with- 
out invading  his  right  to  liberty  within  the  meaning  of  the 
constitution. 

In  the  Slaughter  House  CaseSy  16  Wall.  116,  Mr.  Justice 
Bradley  says:  "For  the  preservation,  exercise,  and  enjoy- 
ment of  these  rights  the  individual  citizen,  as  a  necessity, 
must  be  left  free  to  adopt  such  calling,  profession,  or  trade  as 
may  seem  to  him  most  conducive  to  that  end.  Without 
this  right  he  cannot  be  a  freeman.  This  right  to  choose  one's 
calling  is  an  essential  part  of  that  liberty  which  it  is  the  ob- 
ject of  government  to  protect;  and  a  calling,  when  chosen,  is 
a  man's  property  and  right.  Liberty  and  property  are  not 
protected  where  these  rights  are  arbitrarily  assailed." 

It  will  thus  be  seen  that  the  citizen's  right  to  pursue  any 
lawful  business  is  more  than  a  mere  right;  it  is  property  that 
cannot  be  taken  from  him  "  without  due  process  of  law."  But 
the  law  in  question  does  more  than  deprive  a  citizen  of  his 
occupation.  It  actually  takes  from  him  his  right  not  only 
to  continue  the  business  of  banking,  but  it  deprives  him  of 
liis  property  employed  in  his  business.  The  vaults,  safes, 
and  bank  furniture  of  the  banker  '*  may  become  compara- 
tively valueless  for  other  purposes.  Yet,  whatever  that  loss 
by  diminution  in  value  may  be,  it  is  property  taken  from 
him  without  "  due  process  of  law."  It  is  not  the  question  of 
how  much  or  how  little  the  loss  to  the  citizen  may  be.  It  is 
a  question  of  the  power  of  the  legislature  to  deprive  a  citizen 
of  his  property.  If  the  power  exists  to  take  any,  it  would  be 
didicult  to  fix  the  limit:  Millett  v.  People,  117  111.  294;  57 
Am.  Rep.  869. 

It  is  further  contended  that  if  the  business  of  banking 
other  than  the  issueof  demand  notes  to  circulate  as  currency 
is  not  a  franchise,  and  the  business  cannot  be  prohibited 
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under  the  police  power,  still  such  banking  is  affected  with  a 
public  use,  so  that  it  may  be  regulated  by  law,  like  public 
warehouses,  as  held  in  Munn  v.  Illinois,  94  U.  S.  113.  The 
decision  in  that  case  was  based  upon  the  principle  tliat  all 
shippers  of  grain  through  the  city  of  Chicago  were  of  neces- 
sity compelled  to  make  use  of  the  warehouses  of  the  city  as 
a  means  of  transhipment  of  the  same.  These  warehouses 
stood  "in  the  gateway  of  commerce,"  and  their  owners  ex- 
acted toll  of  all  who  were  thus  of  necessity  compelled  to  use 
thera.  Certainly  such  a  business  might  well  be  held  to  be 
clothed  with  a  public  interest,  and,  like  the  business  of  the 
innkeeper,  common  carrier,  miller,  etc., subject  to  the  control 
of  the  state.  But  the  state  of  Illinois  did  not  prohibit  any 
citizen  from  carrying  on  the  warehouse  business.  It  sub- 
jected those  engaged  in  the  business  to  such  regulations  as 
the  state  deemed  necessary,  by  requiring  warehousemen  to 
take  out  a  license,  give  bond,  etc.  We  are  unable  to  discover 
any  similarity  between  the  business  of  the  private  banker 
in  discounting  paper,  buying  and  selling  exchange,  loaning 
money,  or  receiving  deposits,  and  warehousemen,  common 
carriers,  innkeepers,  etc.  No  one  is  required  to  do  business 
with  a  private  banker,  any  more  than  with  the  merchant  or 
the  manufacturer.  But,  assuming  that  the  business  of  bank- 
ing we  are  now  considering  is  clothed  with  such  a  public  use 
that  it  may  be  controlled  by  the  state  (and  we  think  it  is  so 
affected  with  a  public  interest),  still  it  does  not  follow  that 
the  citizen  may  be  deprived  of  the  right  to  carry  on  the  busi- 
ness. Tins,  like  any  other  business,  may  be  '•  subjected  to 
reasonable  regulations,  which  shall  alike  apply  to  all  citizens 
and  corporations. 

The  attorney  general  relies  mainly  for  a  reversal  of  the 
judgment  of  the  court  below  upon  the  authority  of  Morse  on 
Banking,  third  edition,  section  13,  and  the  cases  referred  to 
by  him,  and  the  decision  of  the  supreme  court  of  North 
Dakota  in  Slate  v.  Woodmansee,  1  N.  Dak.  246.  The  cases 
cited  by  Mr.  Morse  as  supporting  the  propositions  laid  down 
by  him  are  mainly  cases  decided  in  the  state  of  New  York; 
and  all  except  Curtis  v.  Leavitt,  15  N.  Y.  9,  were  decided 
over  half  a  century  ago.  Assuming  that  they  do  support  the 
propositions  laid  down  by  Mr.  Morse  (of  which,  after  a  care- 
ful examination,  we  are  left  somewhat  in  doubt),  still  we  do 
not  think  that  these  authorities  should  control  this  court  in 
the  decision  of  this  case.     Neither  the  constitutional  provi-> 
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sions  in  force  in  that  state,  nor  the  laws  under  whicti  the 
decisions  were  made,  are  accessible  to  us,  and  hence  we  are 
unable  to  determine  what  tiiey  were.  In  neither  of  the  cases 
cited  was  the  coiistitutionality  of  the  laws  then  being  con- 
sidered raised  or  passed  upon  by  the  court.  It  would  also 
seem  from  the  decisions  that  private  banking  was  neither 
prohibited  nor  restrained  at  that  time:  Bristol  v.  Barker,  14 
Johns.  205.  In  1837  all  laws  restraining  banking,  except  as 
to  the  issuing  of  demand  notes  intended  to  circulate  as 
money,  were  repealed:  Curtis  v.  Leavitt,  15  N.  Y.  9.  Since 
those  early  decisions  in  New  York  the  rights  of  individual 
citizens  to  engage  in  and  carry  on  any  lawful  pursuit  or  call- 
ing, and  the  limitations  imposed  upon  the  legislative  power 
by  the  provisions  contained  in  the  more  modern  constitutions, 
have  been  very  fully  discussed  and  considered  in  numerous 
cases,  both  in  the  state  and  federal  courts,  and  the  principles 
governing  the  rights  of  individuals,  and  the  legislative  power 
over  such  rights,  have  become  quite  well  settled.  The  earlier 
New  York  cases — if  they  assert  the  doctrine  claimed  for 
them — could  hardly  be  reconciled  with  the  later  cases  of  In 
re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636,  and  People  v.  Marx, 
99  N.  Y.  377,  52  Am.  Rep.  34,  as  to  the  right  of  the  citizen 
to  pursue  any  lawful  business,  sul>ject  only  to  proper  regula- 
tions by  the  legislature.  The  case  of  Nance  v.  Hemphill,  1 
Ala.  551,  and  the  case  cited  from  8  Texas  {State  v.  Williams, 
8  Tex.  255),  have  not  been  examined  by  us.  We  conclude, 
however,  that,  as  digested,  they  are  not  very  important  to  '"' 
the  decision  of  this  case.  The  only  modern  case  that  seems 
to  support  the  position  of  the  attorney  general  is  that  of  State 
V.  Woodmansee,  1  N.  Dak.  246.  But,  notwithstanding  our 
very  high  appreciation  of  the  decisions  of  that  court,  we  are 
unable  to  reach  the  same  conclusions  that  that  court  has 
arrived  at  upon  the  constitutionality  of  a  law  which  is  said 
to  l)e  quite  similar  to  the  one  now  before  us. 

Our  conclusions  are  that  the  legislature  exceeded  its  powers 
in  attempting  to  prohibit  all  individual  citizens  of  this  state 
from  continuing  to  carry  on  the  business  of  banking  as  con- 
ferred upon  corporations  by  subdivision  7,  section  4,  of  the 
act  under  consideration ;  and  that  section  27  of  said  act,  which 
provides  that  *'  it  shall  be  unlawful  for  any  individual,  firm, 
or  corporation  to  continue  to  transact  a  banking  business,  or  to 
receive  deposits,"  etc.,  "  without  first  having  complied  with 
the  provisions  of  this  act,"  so  far  as  said  act  aff'ects  individual 
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citizens,  is  in  conflict  with  the  provisions  of  the  constitution 
of  this  state,  and  therefore  void.  Tiiis  decision  is  not  intended 
to  in  any  manner  affect  the  remaining  provisions  of  said  act, 
or  of  said  section  27,  except  so  far  as  it  prohibits  any  indi- 
vidual or  firm  from  transacting  such  banking  business  as  is 
authorized  by  the  act,  that  being  the  only  question  raised  in 
this  case  or  considered  by  the  court. 

The  judgment  of  the  court  below  is  affirmed. 

All  the  judges  concur.       

Franchisks — What  ark. — A  franc.. ise  is  a  certain  privilege  conferred 
by  grant  from  the  government,  and  vested  in  individuala:  Higgina  v.  Dovaii' 
ward,  8  Houst.  227;  40  Am.  St.  Rep.  141,  and  note,  with  the  cases  collected. 

Constitutional  Law — Polios  Power — Reoulation  of  Occupations. — 
The  right  of  every  person  to  pursue  any  lawful  business,  occupation,  or  pro- 
fession is  subject  to  the  paramount  right  inherent  in  every  government  aa 
»  part  of  its  police  power  to  impose  such  restrictions  and  regulations  as 
the  protection  of  the  publio  may  require:  Slate  v.  Randolph,  23  Or.  74;  37 
Am.  St.  Rep.  655,  and  note.  See,  also,  the  extended  note  to  Butler  v.. 
Chambers,  1  Am.  St.  Rep.  644,  and  farther,  the  note  to  PhUlipt  v.  Denvir, 
41  Am.  St.  Rep.  235. 
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[8  South  Dakota,  77.] 

Landlord  and  Tknant — Eviction.— The  depositing  by  a  landlord  in  a 
public  street  in  front  of  premises  leased  for  business  purposes  of  lumber 
and  other  material,  so  that  the  public  is  deprived  of  easy  access  to 
the  premises  and  caused  not  to  approach  them,  and  the  tenant's  busi- 
ness is  greatly  injured  and  his  sales  largely  diminished,  and  the  keeping 
of  such  material  in  the  street,  after  being  requested  to  remove  it,  con- 
stitute an  eviction,  and  justify  the  tenant  in  his  refusal  to  pay  rent. 

Public  Streets — Presumption  of  Ownership. — The  owner  of  land  abut- 
ting on  a  public  street  is  presumed  to  own  the  soil  and  freehold  to  the 
center  of  the  street,  encumbered  only  by  the  easement  and  right  of  pas- 
sage in  the  public. 

Landlord  and  Tenant— Public  Street,  Right  of  Tenant  in. — By  a 
lease  of  lauds  abutting  upon  a  public  street  the  tenant  acquires  all 
the  rights  in  the  street  to  which  the  landlord  was  entitled,  and  there- 
fore a  subsequent  use  and  obstruction  of  the  street  by  the  landlord  so 
as  to  interfere  with  free  access  to  and  from  the  leased  premises,  and  to 
substantially  diminish  their  value  for  the  purposes  for  which  they  were 
let,  may  be  treated  by  the  tenant  as  an  eviction  warranting  his  refusal 
to  pay  rent  during  the  continuance  of  such  obstruction  and  nse. 

Landlord  and  Trnant — EvicmoN. — An  Actual  Expulsion  from  the  prop- 
erty is  not  essential  to  an  eviction  to  the  extent  of  sustaining  the  right 
of  the  tenant  to  refuse  the  payment  of  rent.     It  may  oonsist  of  au^ 
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interference  with  the  tenant's  beneficial  enjoyment  of  the  demised 
premises,  as  where  the  landlord  occupies  and  obstructs  the  street  in 
front  of  premises  leased  for  business  purposes,  so  as  to  prevent  free 
access  to  and  from  them,  to  the  substantial  diminution  of  their  vain* 
for  the  purposes  for  which  they  were  leased. 

William  A.  Wilkes^  for  the  appellants. 

Bailey  <&  Stoddard,  for  the  respondent. 

'®  Corson,  J.  This  was  an  action  for  rent.  Verdict  and 
judgment  for  defendant,  and  the  plaintiffs  appeal.  The  com- 
plaint is  in  the  usual  form,  and  demands  judgment  for  rent 
for  the  months  of  August,  September,  and  October,  1890, 
amounting  to  two  hundred  and  twenty-five  dollars.  The 
defendant  admits  that  the  rent  for  those  months  has  not  been 
paid,  and  sets  up  a  counterclaim,  pleaded  by  way  of  recoup- 
ment, in  substance,  that  during  the  months  mentioned  the 
plaintiffs  obstructed  the  sidewalk  and  street  in  front  of  the 
premises  leased,  ®®  so  as  to  close  up  the  entrance  to  the  same, 
and  prevent  access,  ingress,  and  egress  to  and  from  the  street 
to  the  same,  and  thereby  deprived  the  defendant  of  the  quiet 
and  peaceable  enjoyment  of  the  premises.  The  facts,  as  dis- 
closed by  the  evidence,  briefly  stated,  are  as  follows:  The 
plaintiffs  were  the  owners  of  a  three-story  brick  building 
fronting  on  Ninth  street  in  the  city  of  Sioux  Falls,  the  first 
story  and  cellar  of  which  they  leased  to  defendant  to  be 
used  as  a  drug-store.  The  lease  was  made  November  1, 
1889,  and  was  for  a  period  of  two  years,  the  rent  to  be  paid 
monthly.  During  the  season  of  1890  the  plaintiffs  erected 
a  large  stone  building  on  the  corner  of  Phillips  avenue  and 
Ninth  street,  extending  back  on  Ninth  street  to  or  near  to  the 
leased  premises.  In  erecting  this  building  the  sidewalk  from 
Phillips  avenue  along  Ninth  street  to  the  leased  premises  was 
taken  up,  and  a  fence  erected  across  the  sidewalk  on  the  side 
of  the  leased  premises  nearest  the  avenue.  The  defendant, 
being  thus  shut  off  from  the  avenue — which  appears  to  be 
one  of  the  principal  business  streets  in  Sioux  Falls — con- 
structed a  crosswalk  at  his  own  expense  across  Ninth  street 
to  the  opposite  sidewalk,  thereby  enabling  the  public  to  cross 
the  street  at  that  point  in  front  of  his  drug-store,  and  pass  by 
the  same  in  going  to  and  from  the  postoffice  on  the  corner  of 
Main  and  Ninth  streets.  There  was  evidence  tending  to 
prove  that  about  August  the  plaintiffs  commenced  to  deposit 
lumber  on  the  street  directly  in  front  of  defendant's  drug- 
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store,  but  outside  of  liis  sidewalk,  and  lumber,  stone,  sand, 
and  other  building  material  in  the  street  upon  the  crosswalk, 
and  so  continued  to^use  the  street  for  depositing  such  build- 
ing material  during  the  three  months  mentioned,  and  for 
which  rent  is  claimed.  There  was  also  evidence  tending  to 
prove  that  carriages  and  teams  were,  by  reason  of  this  build- 
ing material  deposited  in  the  street  in  front  of  said  premises, 
prevented  from  approaching  the  sidewalk  in  front  of  defend- 
ant's drug-store,  and  that  the  public  was  prevented  from 
crossing  the  street  on  the  crosswalk  erected  by  defendant, 
by  reason  of  the  obstructions  mentioned,  during  a  large  por- 
tion of  the  time  during  those  months.  There  was  also  evi- 
dence temiing  to  prove  that  defendant's  business  was  greatly 
injured, and  his  sales  largely  diminished,  during  those  months, 
and  that  defendant  objected  ®*  to  this  building  material  being 
deposited  and  kept  in  front  of  his  premises,  and  upon  this 
crosswalk,  and  that  plaintiffs  refused  to  remove  the  same, 
insisting  they  had  the  right,  as  owners  of  the  leased  premises, 
to  use  the  street  for  depositing  the  building  material  therein. 
The  case  was  submitted  to  the  jury,  with  certain  instruc- 
tions, the  more  important  of  which  are  as  follows:  "If  you 
shall  find  tliat  the  plaintiffs  assumed  exclusive  control  in 
front  of  the  place  of  business,  and  have  prevented  enjoyment 
in  the  use  of  the  premises  leased  for  the  purposes  for  which 
it  was  leased,  then  such  possession  and  use  by  the  plaintiffs 
is,  for  the  purposes  of  this  action,  a  sufficient  eviction.  Now, 
understand  me  about  this  matter:  If  you  shall  find  from  the 
testimony  introduced  in  this  action  the  plaintiffs  used  the 
street  in  front  of  this  place  of  business  to  the  exclusion  of 
any  rights  which  this  defendant  had  in  the  street,  and  if,  by 
that  act,  the  defendant  has  been  wronged  by  being  deprived 
of  the  free  use  and  enjoyment  of  these  premises,  that  amounts 
to  an  eviction."  "As  to  the  matter  of  eviction.  It  is  not 
necessary  there  should  be  any  act  of  a  permanent  character, 
but  any  act  wiiich  has  the  effect  of  depriving  a  tenant  of  the 
free  enjoyment  of  the  premises,  or  any  part  thereof,  or  any 
appurtenances  pertaining  to  these  premises,  must  be  treated 
as  an  eviction;  and  I  charge  you  that  any  act  of  the  plain- 
tiffs which  has  deprived  the  defendant  of  the  enjoyment  of 
the  free  right  pertaining  to  and  belonging  to  him  as  tenant 
may  be  treated  as  an  eviction."  The  giving  of  these  instruc- 
tions is  assigned,  with  a  large  number  of  other  alleged  errors; 
but  as  they  are  all  embraced  in  these  instructions,  and  the 


June,  1892. J     .         Edwison  v.  Lowky.  777 

four  propositions  contended  for  by  the  counsel  for  the  appel- 
lants, it  will  not  be  necessary  to  further  notice  them. 

The  learned  counsel  for  plaintiffs  (appellants)  contends: 
1.  That  the  covenant  of  quiet  enjoyment  in  a  lease  relates 
only  to  the  possession  of  the  leased  premises,  and  is  the  con- 
tract of  the  landlord  that  during  the  term  of  the  tenancy  the 
lessee  shall  not  be  evicted.  The  covenant  is  only  broken  by 
entry  and  expulsion,  or  by  some  actual  disturbance  of  the 
tenant's  possession  of  the  leased  premises.  2.  That  to  consti- 
tute a  breach  of  this  covenant  there  must  be  shown  an  evic- 
tion, actual  or  constructive,  from  the  ®*  leased  premises  or 
some  part  thereof;  and  it  must  be  an  act  of  a  permanent 
character,  done  by  the  landlord  with  the  intention  of  depriv- 
ing the  tenant  of  the  enjoyment  of  the  property.  3.  That,  in 
case  of  a  constructive  eviction,  the  tenant  must  quit  posses- 
sion and  abandon  the  premises.  He  cannot  retain  posses- 
sion, and  plead  eviction,  and  refuse  to  pay  the  rent.  4.  That 
the  obstruction  shown  in  this  case  did  not  constitute  an  actual 
eviction,  the  street  not  being  any  part  of  leased  premises. 

The  learned  counsel  for  the  defendant  insists  that  the 
lease  of  the  premises  fronting  on  a  street  for  a  drug-store 
carries  with  it  every  right  of  ingress  and  egress,  and  the  ease- 
ment of  access  which  belonged  to  the  property  when  leased; 
and  that  one  of  these  rights  was  that  of  an  unobstructed  use 
of  the  street  in  front  of  the  leased  premises  to  the  center 
thereof,  for  all  purposes  of  access,  ingress,  and  egress,  subject 
to  the  easement  of  the  public;  and  that  the  depriving  of  the 
defendant  of  the  free  and  unobstructed  use  of  the  street  in 
front  of  the  leased  premises  for  such  purposes  was  in  law  an 
eviction  of  the  defendant  from  a  portion  of  the  premises 
leased,  and,  while  such  eviction  continued,  the  right  to  the 
rent  was  suspended.  In  determining  these  questions  it  will 
be  necessary  to  ascertain  the  rights,  and  the  nature  of  the 
rights,  of  the  owner  of  property  abutting  upon  a  street  or  high- 
way. At  common  law  the  owner  of  property  fronting  upon 
a  street  or  highway  was  presumed  to  be  the  owner  of  the  soil 
and  freehold  to  the  center  of  such  street  or  highway,  encum- 
bered only  with  the  easement  or  right  of  passage  in  the  pub- 
lic: 3  Kent's  Commentaries,  432,  and  notes.  This  principle 
of  the  common  law  has  become  a  part  of  the  statute  law  of 
this  state  (Com p.  Laws,  sec.  2783),  which  provides  that  "An 
owner  of  land  bounded  by  a  road  or  street  is  presumed  to 
own  to  the  center  of  the  way,  "but  the  contrary  may  be  shown." 
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And  this  principle  has  been  also  adopted  in  our  state  consti- 
tution, the  last  clause  of  section  13,  article  6,  providing  that 
"the  fee  of  land  taken  for  railroad  tracks  or  other  higliways 
shall  remain  in  the  owners,  subject  to  the  use  for  which  it  is 
taken."  In  this  case  no  evidence  was  given  or  offered  upon 
the  subject;  hence  we  must  presume  that  the  plaintiffs  were 
the  owners  of  the  soil  and  freehold  to  the  center  of  the  street, 
encumbered  only  ®'  by  the  easement  or  right  of  passage  in 
the  public.  This  right  of  an  abutting  owner  in  the  street  in 
front  of  his  premises  to  the  center  thereof  constitutes  a  valu- 
able part  of  the  property.  By  it  the  owner  is  enabled  at  all 
times  to  prevent  the  unlawful  use  of  such  street  and  its 
obstruction  by  unauthorized  persons.  Such  owner  may  main- 
tain an  action  of  ejectment  for  unlawful  encroachments  upon 
the  street,  and  trespass  for  digging  up  or  otherwise  injuring 
the  same  by  persons  uuauthorized  by  law  so  to  do;  and  he 
may  restrain  by  injunction  parties  from  occupying  the  street 
in  front  of  his  premises  for  hack  or  carriage  stands,  and  from 
otherwise  unlawfully  obstructing  the  street  in  any  other  man- 
ner: 3  Kent's  Commentaries,  433,  and  cases  cited;  Branahan 
V.  Hotel  Co.,  39  Ohio  St.  333;  48  Am.  Rep.  457;  Brayton  v. 
Fall  River,  113  Mass.  218;  18  Am.  Rep.  470;  Pratt  v.  Lewis^ 
39  Mich.  7;  LippincoU  V.  Lasher,  44  N.  J.  Eq.  120;  Elliott  on 
Roads  and  Streets,  524;  2  Dillon  on  Municipal  Corporations 
sec.  656.  This  right  of  the  abutting  owner  is  a  peculiar,  dis- 
tinct, and  separate  right  from  that  of  the  general  public  to  use 
such  street  as  a  public  highway.  It  includes,  not  only  the 
rights  of  the  general  public,  but  the  further  right  to  the  street 
for  light  and  air,  access,  ingress,  and  egress,  at  all  times,  sub- 
ject only  to  the  easement  of  the  public  and  the  rights  of  the 
municipality.  This  right  to  an  unobstructed  street  in  front 
of  his  premises  for  light  and  air,  access,  ingress,  and  egress^ 
belonging  to  an  abutting  owner,  constitutes  the  most  valuable 
part  of  the  property,  especially  in  crowded  thoroughfares  and 
on  business  streets,  and  without  these  rights  the  property, 
in  many  instances,  would  be  greatly  diminished  in  value. 
These  riglits,  therefore,  constitute  property  that  cannot  be 
taken  for  public  use,  except  upon  payment  of  just  compensa- 
tion: Story  V.  New  York  etc.  R.  R.  Co.,  90  N.  Y.  122;  43  Am. 
Rep.  146;  Lahr  v.  Metropolitan  etc.  Ry.  Co.,  104  N.  Y.  268;  2 
Dillon  on  Municipal  Corporations,  sec.  656;  Elliott  on  Roads 
and  Streets,  527. 

An  abutting  owner  necessarily  enjoys  certain  advantages 
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from  the  existence  of  an  open  street  adjoining  his  property 
which  belong  to  hira  by  reason  of  his  location,  and  these 
rights  are  indispensable  to  the  proper  and  beneficial  enjoy- 
ment of  tlie  property.  These  advantages  belong  to  and  con- 
stitute a  part  of  the  property  itself,  and  pass  by  deed  or  lease, 
unless  specially  reserved  in  the  **  instrument.  The  owner, 
therefore,  of  abutting  property,  in  order  to  have  the  full  en- 
joyment of  his  property,  must  necessarily  have  the  right  to 
a  free,  open,  and  unobstructed  street  in  front  of  his  premises 
for  access,  ingress,  egress,  light,  and  air,  subject  to  the  ease- 
ment of  the  public,  and  the  rights  of  the  municipality  to  im- 
prove the  same,  and  to  permit  its  use  for  such  municipal 
purposes  as  are  authorized  by  law.  The  lease  of  the  premises 
to  the  defendant  included  all  rights,  incidents,  and  easements 
belonging  to  the  property  not  specially  reserved  in  the  lease. 
In  this  case  no  reservation  is  shown:  Taylor  on  Landlord 
and  Tenant,  sec,  161.  The  defendant,  therefore,  under  his 
lease,  acquired  all  rights  to  the  use  of  the  street  in  front  of 
the  leased  premises,  including  the  right  to  air  and  light,  ac- 
cess, ingress,  and  egress,  incident  to  the  property,  not  only  as 
against  the  public,  but  as  against  the  plaintiffs.  The  defend- 
ant became  entitled,  by  virtue  of  his  lease,  to  a  free  and  un- 
obstructed street,  encumbered  only  with  the  easement  of  the 
public  and  the  rights  of  the  municipality,  and  this  right  con- 
stituted a  part  of  the  leased  premises.  This  being  so,  when 
the  plaintiffs  obstructed  the  street  in  front  of  the  leased  prem- 
ises,  and  took  possession  of  the  same  by  depositing  lumber 
and  other  building  material  therein,  they  evicted  the  defend, 
ant  from  an  important  part  of  the  leased  premises.  The  de- 
fendant's right  to  the  free  use  of  the  street  in  front  of  his 
premises  for  the  approach  of  carriages,  expresswa-gons,  and 
other  vehicles,  eitlier  belonging  to  himself,  customers,  or 
others,  and  of  access,  ingress,  and  egress  by  the  public,  sub- 
ject to  the  easements  and  rights  above  mentioned,  was  as  full 
and  complete  as  his  right  to  the  part  of  the  building  he  occu- 
pied, and  his  right  to  the  one  could  no  more  be  lawfully 
obstructed  by  the  plaintiffs  than  that  of  the  other.  The  case 
of  Pridgeon  v.  Excelsior  Boat  Club,  66  Mich.  326,  is  quite 
analogous  to  the  case  at  bar.  The  defendant,  a  boating  club, 
leased  preniises  from  the  plaintiff  for  a  boathouse,  fronting  on 
a  river,  and  by  the  terms  of  the  lease  the  lot  extended  to  the 
channel  bank  of  the  river,  and  included  '*  all  and  singular 
the  benefits,  liberties,  and  privileges  to  the  said  premises  be- 
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longing."  In  a  suit  for  rent  tlie  defendant  pleaded  an  evic- 
tion during  the  last  month  of  the  term,  though  it  retained 
possession  of  the  demised  ***  premises.  The  proof  was  that 
the  plaintiff  had  moored  his  propeller  in  front  of  the  leased 
premises,  cutting  it  off  from  access  to  the  river.  The  court 
in  that  case  says:  "  We  think  counsel  is  correct  in  this  posi- 
tion. If  the  facts  stated  are  true  the  action  of  the  plaintiff 
in  the  premises  was  a  substantial  eviction  of  the  defendant 
from  a  part,  if  not  the  whole,  of  the  rented  lot.  The  subject 
cannot  be  discussed,  except  in  connection  with  the  object  and 
purpose  for  which  the  lot  was  rented  and  occupied.  The  dis- 
turbance of  the  lessee's  beneficial  enjoyment  of  the  water- 
front of  the  premises  amounts  to  an  eviction,  actual,  if  any 
exists,  and  not  constructive.  The  right  to  enter  upon  the 
land  leased  was  of  no  interest  or  benefit  to  the  defendant, 
only  as  it  furnisiied  a  water-front  upon  which  the  club  could 
store  its  boats,  and  launch  and  land  the  same  unobstructed. 
In  a  case  like  the  present  the  technical  rule  which  requires 
tiie  element  either  of  absolute  expulsion  from  the  property 
by  the  landlord  or  abandonment  by  the  tenant,  to  be  included 
in  tiie  act  of  eviction,  does  not  and  ought  not  to  be  applied. 
A  party  should  be  held  evicted  when  the  act  of  the  landlord 
is  of  such  a  character  as  to  deprive  the  tenant,  or  has  the 
effect  of  depriving  him,  of  the  beneficial  use  and  enjoyment 
of  the  whole  or  any  part  of  the  demised  property,  to  the  ex- 
tent he  is  thus  deprived."  The  judgment  of  the  justice's 
court  in  favor  of  the  plaintiff,  and  of  the  county  court  affirm- 
ing the  same,  were  reversed. 

In  Upton  v.  Townsend,  84  Eng.  Com.  L.  30,  Jervis,  Ld.  C.  J., 
says:  *'It  is  extremely  difficult  at  the  present  day  to  define 
with  technical  accuracy  what  is  an  eviction.  The  word 
*  eviction  '  was  formerly  used  to  denote  an  expulsion  by  the  as- 
sertion of  a  paramount  title,  and  by  process  of  law.  But  that 
sort  of  an  eviction  is  not  necessary  to  constitute  a  suspension 
of  the  rent,  because  it  is  now  well  settled  that,  if  the  tenant 
loses  the  benefit  of  the  enjoyment  of  any  portion  of  the  de- 
mised premises  by  the  act  of  the  landlord,  the  rent  is  thereby 
suspended."  In  Hoeveler  v.  Fleming,  91  Pa.  St.  322,  the  su- 
preme court  of  the  state  of  Pennsylvania,  speaking  by  Mr. 
Justice  Paxson,  says:  "  The  modern  doctrine  as  to  what  con- 
stitutes an  eviction  is  that  actual  physical  expulsion  is  not 
necessary,  but  any  interference  with  the  tenant's  beneficial 
•*  enjoyment  of  the  demised  premises  will  amount  to  an 
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eviction  in  law.  Thus,  in  Doran  v.  Chase,  2  Week.  Not.  Cas. 
609,  this  court  affirmed  the  ruling  of  the  court  below,  that  a 
landlord's  refusal  to  allow  an  undertenant  to  enter  the  prem- 
ises, under  threats  of  suit,  whereby  the  lessee  is  deprived  of 
underletting,  is  such  an  interruption  of  the  latter's  rights  as 
amounts  to  an  eviction.'  So  an  eviction  of  the  lessee  from 
any  part  of  the  demised  premises  will  suspend  accruing  rent: 
Linton  v.  Hart,  25  Pa.  St.  193;  64  Am.  Dec.  691.  If  the 
landlord  claim  and  use  certain  privileges  upon  the  demised 
premises,  against  the  tenant's  consent,  he  must  show  a  res- 
ervation of  them,  or  the  rent  is  suspended:  Vaughan  v. 
Blanchard,  4  Dall.  124.  And  I  apprehend  there  might  be  a 
legal  eviction  by  confining  the  tenant  to  the  demised  prem- 
ises, as  by  closing  up  a  way  which  was  his  only  means  of 
egress  and  ingress.  Any  act  of  the  landlord  which  deprives 
the  tenant  of  that  beneficial  enjoyment  of  the  premises  to 
which  he  is  entitled  under  the  lease  will  amount  in  law  to  an 
eviction,  and  suspend  the  rent." 

We  are  clearly  of  the  opinion  that,  both  upon  principle  and 
authority,  the  acts  of  the  plaintiffs  in  obstructing  the  street  in 
front  of  the  demised  premises  constituted  an  actual  eviction 
of  the  defendant  from  an  important  part  of  the  property 
leased,  and  during  its  continuance  suspended  the  rent:  Leish" 
man  v.  White,  1  Allen,  489;  Grundin  v.  Carter,  99  Mass.  15; 
Colburn  v.  Morrill,  117  Mass.  262;  19  Am.  Rep.  415;  Chris^ 
topher  V.  Atistin,  11  N.  Y.  216;  Lawrence  v.  French,  25  Wend. 
445:  Dyett  v.  Pendleton,  8  Cow.  731;  Hayner  v.  Smith,  63  111. 
430;  14  Am.  Rep.  124.  Our  conclusions  are  that  the  instruc- 
tions of  the  court  stated  the  law  correctly,  and  that  the  jury 
were  fully  warranted  by  the  evidence  in  finding  that  the  acts 
of  the  plaintiffs  constituted  an  actual  eviction  of  the  defend- 
ant from  a  part  of  the  demised  premises,  and  that  plaintiffs 
were  therefore  not  entitled  to  rent  for  the  three  months  dur- 
ing which  the  jury  find  the  defendant  had  been  so  evicted. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

All  the  judges  concur.        

Landlord  and  Tjbnant— Eviction — What  Amounts  to. — ^Acta by  aland* 
lord  ia  interference  with  his  tenant's  possession  to  constitat«  an  evictioa 
must  clearly  indicate  an  intention  that  the  tenant  shall  no  longer  continu» 
to  hold  the  premises:  Orommea  v.  St.  Paul  Trust  Co.,  147  111.  634;  37  Am. 
St.  Rep.  248,  and  note.  In  order  to  constitute  an  eviction  it  is  not  neces- 
sary that  there  should  be  an  actual  physical  expulsion.  Acts  of  a  grave  and 
permanent  character,  which  amount  to  a  clear  indication  of  intention  on  the 
landlord's  part  to  deprive  the  tenant  of  the  enjoyment  of  the  demised 
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premises,  amoant  to  an  aTiction:  Keating  r.  Springer,  146  HI.  481.  37  Am. 
St.  Rep.  175,  and  note.  See  the  extended  note  to  De  Witt  ▼.  Pieriton,  17 
Am.  Rep.  62. 

Strkkts — OWNKR.SHIP  IN. — The  fee  does  not  pass  by  the  dedication  of  land 
'to  public  use,  but  only  such  interest  as  the  purposes  of  deilication  require, 
and  the  landowner  retains  the  right  to  use  the  laud  for  any  l&wful  purpose 
compatible  with  the  purposes  for  which  the  dedication  was  made:  Note  to 
O'Neal  V.  City  of  Sherman,  19  Am.  St.  Rep.  747.  The  presumption  as  to 
public  streets  is  that  the  city  has  an  easement  only,  and  that  the  fee  thereof 
is  vested  in  the  abutting  owner:  White  v.  Northwestern  etc.  Ji.  R.  Co.,  Il.S 
N.  C.  610;  37  Am.  St.  Rep.  639,  and  note.  The  owner  of  land  over  which 
A  highway  passes  retains  his  right  in  the  soil  for  all  purposes  consistent 
with  the  full  enjoyment  of  the  easement  acquired  by  the  public:  Allen  r. 
£o»ton,  159  Mass.  324;  38  Am.  St.  Rep.  4-.>3.  and  note. 
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Principal  and  Agent. — The  Declaration  of  an  Agent  to  the  effect  that 
his  principal  had  been  negligent  with  respect  to  a  past  transaction  is 
not  admissible,  because  it  is  a  mere  expression  of  his  opinion. 

Principal  and  Agent. — The  Declarations  or  Statements  of  an  Agent 
during  the  progress  of  a  business  transaction  are  admissible,  as  against 
bis  principal,  if  they  purport  to  disclose  the  steps  taken  toward  the 
accomplishment  of  the  business.  Hence  a  statement  of  a  cashier  of  a 
bank  as  to  the  measures  pursued  toward  the  collection  of  notes  left 
with  it  are  admissible  against  it. 

Res  Judicata — Evidence. — The  records  on  a  former  appeal  in  the  same 
actiou  may  be  looked  into  for  the  purpose  of  ascertaining  what  facts 
and  questions  were  then  before  the  court. 

^TARR  Decisis. — Where  the  facts  presented  in  two  appeals  are  the  same 
the  decision  given  on  the  first  appeal  becomes  the  law  of  the  case  in  all 
its  subsequent  stages,  ai^d  will  not  be  reviewed  on  the  second  appeal. 

Winsor  &  Kittredge,  for  the  appellant. 

Palmer  &  Rogde,  for  the  respondent. 

*"  Corson,  J.  Appeal  by  plaintiff  from  a  judgment  in 
favor  of  defendant  for  five  hundred  and  thirty  dollars,  and 
interest  on  a  counterclaim.  This  was  an  action  by  the  plain, 
tiflf  to  recover  of  the  defendant  four  hundred  and  twelve  dol- 
lars, and  interest,  on  a  certain  promissory  note,  given  by  the 
defendant  to  the  plaintifiF,  bearing  date  January  18,  1875. 
The  defendant  answered,  admitting  the  execution  and  non- 
payment of  the  note,  and  pleaded  by  way  of  counterclaim 
that  at  the  time  he  executed  said  note  he  transferred  to 
the   appellant,  which   will    be   hereafter  designated  as  the 
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bank,  six  promissory  notes  amounting  to  eleven  hundred 
and  fifty  dollars,  and  a  mortgage  securing  the  same,  ex- 
ecuted by  one  Mason,  as  collateral  security  for  the  pay- 
ment of  his  said  notes;  and  also  with  the  agreement  that 
said  bank  sliould  collect  said  Mason  notes  and  mortgage  for 
a  commission  of  ten  per  cent  and  the  costs  of  collection. 
He  further  alleges  that  at  the  time  he  so  transferred  said 
Mason  notes  and  mortgage  to  the  bank  tlie  mortgaged  prop- 
erty was  of  greater  value  than  the  face  of  the  said  notes; 
that  he  had  not  received  any  thing  on  account  of  said  notes 
and  mortgage;  that,  through  the  negligence  of  said  bank, 
said  Mason  notes  were  not  collected;  that  the  maker  had  be- 
come insolvent,  and  the  mortgaged  property  had  become 
worthless;  and  that  by  reason  of  said  negligence  the  defend- 
ant has  been  damaged  to  the  amount  of  the  face  value  of 
said  notes  and  interest;  and  prayed  for  a  judgment  against 
the  bank  for  the  amount  of  said  notes  and  interest,  less  the 
amount  due  on  his  own  note  to  the  bank.  The  bank,  in 
reply  to  said  counterclaim,  denied  all  negligence,  and  alleged 
affirmatively  that  it  sent  the  said  Mason  notes  and  mortgage 
to  a  reputable  firm  of  attorneys  for  collection,  and  instructed 
them  to  proceed  and  collect  the  same;  that  said  attorneys 
did  proceed  to  foreclose  said  mortgage,  but  failed  to  realize 
from  such  foreclosure  and  sale  of  the  mortgaged  property  a 
sum  more  than  sufficient  to  pay  the  expenses,  costs,  and 
charges  of  such  sale.  It  furtlier  alleged  that,  if  there  was 
any  negligence  in  enforcing  the  collection  of  said  notes  and 
mortgage,  it  was  the  negligence  of  the  attorneys  employed 
by  it,  and  not  of  the  bank,  and  that  it  was  not,  therefore, 
responsible  for  such  negligence,  as  it  had  performed  its  duty 
by  using  due  care  in  the  selection  of  competent  and  rep- 
utable attorneys  to  conduct  the  forecloseure  proceedings. 
On  the  *'*  trial  the  defendant  gave  evidence  tending  to 
prove  the  facts  substantially  as  alleged  in  his  answer,  sub- 
ject to  certain  objections  and  exceptions  that  will  be  here- 
after noticed.  The  plaintiff  also  gave  evidence  tending  to 
prove  the  facts  alleged  in  its/eply,  which  were  substantially 
as  follows:  That  in  the  latter  part  of  June,  1875,  the  said 
^lason  notes  not  being  paid,  it  sent  them  to  a  reputable  firm 
of  attorneys,  with  instructions  to  foreclose  the  mortgage 
given  to  secure  them;  that  an  action  of  foreclosure  was  in  a 
short  time  thereafter  commenced,  and  a  judgment  of  fore- 
closure rendered  in  October,  1876,  but  no  sale  of  the  mort- 
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gaged  premises  was  made  thereunder;  that  in  1880  the  said 
attorneys,  deeming  the  service  made,  upon  whicli  the  ju<Jg- 
ment  of  foreclosure  was  obtained,  insufficient,  they  caused 
eaid  judgment  to  be  vacated  and  set  aside,  and  a  new  service 
of  process  made  by  publication,  and  thereafter  entered  a  new 
judgment,  upon  which  a  sale  of  the  mortgaged  premises  was 
made  in  the  fall  of  1881,  and  that  at  such  sale  the  property 
was  sold  for  a  sum  about  sufficient  to  pay  the  expenses  of 
sale.  It  also  proved  that  the  firm  of  attorneys  retained  by 
it  was  a  reputable  firm,  and  this  fact  was  not  controverted. 
Numerous  errors  are  assigned,  which  may  be  condensed  and 
considered  under  four  heads:  1.  Error  of  the  court  in  ad- 
mitting evidence  of  the  defendajit  as  to  the  statements  made 
to  him  by  the  cashier  of  the  bank  in  the  spring  of  1875;  2. 
Error  of  the  co«rt  in  admitting  evidence  of  the  value  of  the 
mortgaged  property  during  the  six  months  after  the  Mason 
notes  and  mortgage  came  into  the  possession  of  the  plaintiff"; 
8.  Error  of  the  court  in  refusing  to  direct  a  verdict  for  the 
plaintiff;  and  4.  Error  of  the  court  in  permitting  counsel  for 
the  defendant  to  open  and  close  the  case  to  the  jury. 

1.  The  defendant  testified  that  in  January,  1875,  after  ob- 
taining the  loan  from  the  bank,  evidenced  by  his  note  of  four 
hundred  and  twelve  dollars,  and  transferring  the  Mason  notes 
and  mortgage  to  the  bank,  he  left  for  the  east,  where  he  re- 
mained until  the  spring  of  1875;  and  that  soon  after  his  re- 
turn he  called  at  the  bank,  and  had  a  conversation  with  tlie 
cashier,  from  whom  he  obtained  the  money.  He  was  then 
asked  the  following  question:  "State  what  talk  you  had  con- 
cerning these  (Mason)  notes  at  that  time."  To  which  he  an- 
swered '**  "I  went  in  and  asked  him  how  much  he  collected; 
if  he  got  all  the  notes.  He  said,  *  No,*  and  I  was  surprised 
and  found  fault  with  him."  Plaintiff's  counsel  objected  to  any 
evidence  as  to  the  statements  of  the  cashier,  on  the  ground 
that  such  statementB  were  incompetent,  irrelevant,  and  im- 
material, and  upon  the  further  ground  that  an  admission  of 
the  cashier  of  the  bank  is  incompetent,  as  he  cannot  bind  the 
bank  by  such  admission.  The,objection  was  overruled,  and 
plaintiff* duly  excepted.    Witness  then  continued:  "  He  said  it 

had  been  hard  times;  hated  to  push  him Told  me  there 

was  no  need  of  worrying;  it  was  their  fault The  cash- 
ier told  me  he  would  wait,  and  take  it  (interest)  out  of  these 
notes.  It  had  been  through  their  neglect;  and  that  he 
did  n't  consider  the  interest."     Plaintiff's  counsel  then  moved 
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the  court  to  strike  out  this  evidence,  which  motion  was  de- 
nied, and  plaintiff  excepted.  The  principal  ground  relied  on 
to  sustain  the  motion  was  that  the  admission  of  the  cashier 
of  the  bank  was  incompetent  as  against  the  bank,  and  that 
an  officer  of  a  bank  cannot,  by  such  admission,  bind  the 
bank,  except  when  he  is  engaged  in  transacting  the  business 
in  which  the  admission  is  made.  The  counsel,  in  support  of 
their  position,  rely  upon  the  case  of  First  Nat.  Bank  v.  North^ 
6  Dak.  136.  In  that  case  it  was  sought  to  give  the  statement 
of  the  president  of  the  bank  in  regard  to  a  certain  mortgage 
executed  to  the  bank  three  days  previous  to  the  statement. 
The  court  held  that  the  statement  of  an  officer  of  the  bank, 
made  after  the  transaction  was  closed,  could  not  be  received 
to  bind  the  bank;  that  the  statement  of  an  officer  of  a  cor- 
poration not  made  at  the  time  of  the  transaction,  and  as  a 
part  of  it,  and  not,  therefore,  constituting  a  part  of  the  res 
gestae^  was  inadmissible  to  bind  the  corporation.  But  the 
case  at  bar  presents  a  very  different  question  from  that  pre- 
sented in  the  case  cited,  and  must  be  controlled  by  other 
principles  of  law.  In  this  case  the  transaction  in  relation  to 
the  Mason  notes  and  mortgage  was  not  closed.  It  was  a 
transaction  begun  in  January,  1875,  but  not  closed  until  the 
Bale  of  the  mortgaged  property  in  1881,  and  hence  the  state- 
ment of  the  cashier  as  to  the  fact  that  the  notes  were  not 
collected,  and  what  steps  the  bank  had  taken  in  regard  to 
the  collection,  were,  perhaps,  ***  competent,  as  statements 
made  in  the  line  of  his  duty,  and  while  the  transaction  was 
still  pending.  This  law  is  well  illustrated  by  the  cases  of 
Morse  v.  Connecticut  Riv.  R.  R,  Co.,  6  Gray,  450,  and  Simpson 
V.  Waldby,  63  Mich.  439.  In  the  former  case,  in  an  action 
by  a  passenger  for  the  loss  of  his  trunk,  the  admissions  of 
the  baggage-master  as  to  the  manner  of  the  loss,  made  the 
next  morning  in  answer  to  the  inquiries  by  the  owner  of  the 
trunk,  were  held  competent  as  against  the  company,  it  being 
part  of  the  duties  of  such  agent  to  deliver  the  baggage  of  pas- 
sengers, and  to  account  for  the  same  if  missing,  if  inquiries 
are  made  within  a  reasonable  time.  In  the  latter  case  drafts 
were  deposited  with  a  bank  for  collection.  In  a  suit  against 
the  bank  to  recover  the  amount  of  the  drafts  the  plaintiff 
testified  to  a  statement  made  by  the  book-keeper  of  the  bank, 
when  he,  plaintiff,  was  calling  at  the  bank  and  looking  for 
his  money,  that  the  drafts  had  been  paid;  and  the  court  held 
it  was  admissible,  as  it  was  an  admission  made  in  thecours* 
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of  his  duties  and  his  agency,  and  constituted  a  part  of  there* 
gestae:  Burgess  v.  Wareham,  7  Gray,  345;  Burnside  v.  Grand 
Trunk  Ry.  Co.,  47  N.  H.  554.  But  in  this  class  of  cases  the 
courts  are  careful  to  limit  the  admissions  to  the  statements 
that  an  officer  or  agent  of  a  corporation  is  authorized  to  make  to 
inquiries  made  of  him  in  the  line  of  his  duty,  and  while  the 
transaction  is  still  in  process  of  completion,  and  to  the  state- 
ment of  facts  only  that  are  necessarily  communicated.  But, 
while  we  think  it  was  competent  to  give  the  statement  of  the 
cashier  as  to  any  fact  relating  to  the  collection  of  the  notes, 
me  are  of  the  opinion  that  it  was  not  competent  to  give  his 
statements  that  the  failure  to  collect  the  notes  was  the 
**  fault "  and  "neglect  "of  the  bank.  Those  were  not  the 
statements  of  facts  relating  to  the  collection  or  noncollection 
•of  the  notes,  but  an  expression  of  the  mere  opinion  of  the 
cashier  as  to  the  conduct  of  the  bank.  It  was  no  part  of  his 
duty  as  cashier,  or  in  the  line  of  his  duty,  to  express  any 
opinion  as  to  the  perfornmnce  or  failure  to  perform  its  obli- 
gations to  the  defendant.  That  the  evidence  was  important, 
and  must  necessarily  have  had  great  weight  with  the  jury  in 
•deciding  the  issue  in  this  case,  cannot  be  doubted.  This 
assue,  as  we  have  seen,  was  as  to  whether  or  not  the  bank 
had  been  guilty  **''  of  negligence  in  failing  to  collect  the 
l^ason  notes.  Hence,  upon  euch  an  issue,  the  statement  of 
-the  cashier — the  principal  officer  of  the  bank — that  the  fail- 
tire  to  collect  was  the  "  fault  "  and  "  neglect "  of  the  bank  was 
very  material,  and  this  court  cannot  say  that  the  admission 
of  this  testimony  did  not  unjustly  prejudice  the  plaintiff's 
■case.  That  question  was  one  for  the  jury  to  decide  upon  all 
Ihe  facts  in  the  case,  uninfluenced  by  the  statement  of  an 
officer  of  the  bank  as  to  his  opinion  of  the  conduct  of  the 
bank.  For  the  error  in  admitting  this  evidence,  and  in  refus- 
ing to  strike  it  out  after  its  admission,  the  judgment  of  the 
-circuit  court  must  be  reversed,  and  a  new  trial  granted. 

There  is  another  important  question  presented  and  dis- 
cussed in  this  case  that  will  probably  arise  on  another  trial, 
and  hence  we  deem  it  proper  to  express  our  views  upon  it  on 
this  appeal.  At  the  close  of  the  evidence  counsel  for  the 
bank  moved  the  court  to  direct  the  jury  to  bring  in  a  verdict 
in  its  favor,  which  motion  the  court  denied.  This  ruling  of 
the  court  is  assigned  as  error.  The  learned  counsel  for  ap- 
pellant contend  that  the  bank,  having  shown  by  the  uncon- 
i4radicted  evidence  that  it  sent  the  Mason  notes  and  mortgage 
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to  a  reputable  law  firm,  with  instructions  to  proceed  and  col- 
lect the  same,  it  performed  its  duty  to  the  defendant,  and,  if 
any  loss  occurred  by  reason  of  the  negligence  of  such  attor- 
neys, the  bank  was  not  liable  therefor.  The  learned  counsel 
for  the  respondent,  in  answer  to  this  proposition,  insist  that 
that  question  was  settled  by  the  late  supreme  court  of  the 
territory  on  a  former  appeal  in  this  case,  and  has  therefore 
become  the  law  of  the  case.  An  examination  of  the  records 
and  statement  of  the  appeal  in  Plymouth  County  Bank  v.  Gil' 
man,  6  Dak.  304,  discloses  the  fact  that  on  a  former  trial,  upon 
substantially  the  same  evidence  as  given  on  the  second  trial, 
resulting  in  the  judgment  from  which  this  appeal  is  taken, 
the  learned  judge  who  then  tried  the  case,  on  motion  of  plain- 
tiff's attorneys,  directed  a  verdict  in  favor  of  the  plaintiff. 
From  the  judgment  entered  thereon  the  present  respondent 
appealed  to  the  supreme  court  of  the  territory,  and  that  court 
reversed  the  judgment  of  the  court  below,  and  granted  a  new 
trial.  No  opinion  seems  to  have  been  written  in  the  case, 
but  it  is  clear  from  the  statement  of  the  facts  and  questions 
involved  ^'^  on  that  appeal  that  the  precise  question  now 
presented  was  decided  by  that  court.  The  records  on  a 
former  appeal  in  the  same  action  may  be  looked  into  for  the 
purpose  of  ascertaining  what  facts  and  questions  were  then 
before  the  court,  so  as  to  see  to  the  correct  application  of  this 
rule  that  such  decision  is  the  law  of  the  case:  McKinlay  v. 
Tuttle,  42  Cal.  571.  The  facts  being  found  to  be  the  same, 
the  rule  applies  that  a  decision  of  the  supreme  court  in  a 
given  case  becomes  the  law  of  the  case  in  all  of  its  subse- 
quent stages,  and  will  not  be  reviewed  when  the  case  comes 
up  on  a  second  appeal,  the  facts  being  the  same:  Donner 
v.  Palmer,  51  Cal.  629;  Russell  v.  Harris,  44  Cal.  489;  Page  v. 
Fowler,  37  Cal.  100;  Yates  v.  Smith,  40  Cal.  662;  Davidson  v. 
Dallas,  15  Cal.  75;  Little  v.  McAdaras,  38  Mo.  App.  187.  Had 
the  second  appeal,  now  before  this  court,  been  taken  to  the 
late  territorial  supreme  court,  the  former  decision  of  that 
court,  upon  the  precise  question  now  presented,  would  un- 
doubtedly have  been  conclusive  upon  the  parties  in  this 
particular  case;  and  we  are  of  the  opinion  that  this  court,  as 
the  successor  of  that  court,  is 'equally  bound  by  the  rule. 
Any  other  rule  would  introduce  great  uncertainty  in  the  pro- 
ceedings of  courts,  and  produce  the  "inconvenience"  that 
it  was  the  object  of  the  constitution  of  this  state  to  guard 
against:  Const.,  art.  26,  seog.  1-4.     With  this  view  of  the 
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•ffect  of  the  decision  of  the  territorial  supreme  court,  we 
think  the  question  presented  is  not  open  for  discussion  on 
this  appeal,  and  that  that  decision  is  conclusive  upon  the 
question  upon  this  appeal.  The  learned  court  below  tried 
the  case  upon  the  theory  that  such  decision  was  the  law  of 
the  case,  and  in  doing  so  we  tliink  he  committed  no  error. 

Judgment  reversed,  and  a  new  trial  granted. 

All  the  judges  concurring. 

BviDENOR — Admissibility  of  Declarations  o»  Aoknts.— Statements, 
representations,  or  admissions  of  an  apijent,  to  be  admissible  in  evidence, 
must  have  been  made  by  him  at  the  time  of  the  transaction,  either  while  h« 
was  actually  engaged  in  its  performance  or  so  soon  thereafter  as  to  be  a 
part  of  it.  If  made  before  performance  was  undertaken,  or  after  it  was 
completed,  or  while  the  agent  was  not  engaged  in  the  performance  of  the 
transiction,  or  after  his  authority  had  expired,  they  amount  to  no  mora 
than  a  mere  narrative  of  a  past  transaction,  and  are  not  admissible  to  bind 
the  principal:  P/ielpt  v.  Jama,  86  Iowa,  39S;  41  Am.  St.  Rep.  497.  and  note. 

Law  or  thr  Case — Doctrink  of. — Where  a  ruling  is  made  in  a  case  by 
the  appellate  court  it  becomes  the  law  of  that  case,  and  cannot  be  reviewed 
at  a  subsequent  term:  DoyU  v.  Wade,  23  Fla.  90;  11  Am.  St.  Rep.  334,  and 
note.  The  decision  of  the  supreme  court  on  a  former  appeal,  as  to  certaia 
questions  involved,  becomes  the  law  of  the  case,  and  will  be  followed  on  a 
second  appeal:  Johnston  v.  San  Francisco  Sav.  Union,  lb  Gal.  134;  7  Am.  St. 
Rep.  129;  Murphy  v.  CUy  of  Albino,  22  Or.  106;  29  Am.  St.  Rep.  578,  and 
note. 

Stare  Decisis:  See  Rumaey  v.  New  York  etc  Ry.  Co.,  133  N.  Y.  79;  28 
Am.  St.  Rep.  600,  and  note,  and  the  extended  note  to  Qu  T.  WilUamaon 
27  Am.  Dec  631. 

Res  JnDicATA. — Records  as  Proof  of:  See  the  extended  note  to  Fakey 
T.  BkUrley  MadUne  Co.,  ante,  p.  662. 
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[8  South  Dakota,  187.] 

Public  Offiobrs,  Removal  of  Without  Notice.— A  constitotioa  or  itat* 
ate  authorizing  the  removal  of  a  public  officer  for  cause  entitles  him  to 
noti<»  of  his  contemplated  removal,  and  a  right  to  be  heard  in  upposi* 
tion  thereto.  A  sentence  and  order  of  removal  without  sooh  notio* 
an  opportunity  to  be  heard  with  respect  thereto  is  void. 

Maxdamos  will  Issue  After  a  Void  Order  Removimo  a  public  officer 
to  oorapcl  his  readmission  to  the  use  and  enjoyment  of  his  office. 

Public  Officers,  Who  Removable  bt  Impeachment  Only.— Under  a  con* 
stitution  providing  that  the  governor  and  other  state  and  judiciad  offl> 
•en,  except  county  judges,  justices  of  the  peace,  and  police  magistrates, 
■hall  be  liable  to  impeachment,  and  all  officers  not  liable  to  impeach- 
ment shall  be  subject    to  removal  for  misconduct   or  gross    incompo* 
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tency,  in  stich  manner  as  maybe  provided  by  law,  tlie  term  "state 
oflBcers"  includes  only  such  general  oflScers  as  immediately  belong  to  one 
of  the  constituent  brandies  of  the  state  goTernment.  A  member  of  the 
board  of  trustees  of  the  state  agricultural  college  is  not  one  of  theM 
•tate  officers,  and,  therefore,  the  legislature  may  authorize  his  removal 
for  cause  and  without  a  resort  to  the  proceeding  by  impeachment. 
PoBLic  Officers.  — Impeachment  as  a  Means  of  Removal  is  not  reqnired 
in  the  o;ise  of  officers  who  hold  by  appointment  either  by  the  governor 
or  some  supervising  board  authorized  to  make  auch  selection  and  ap> 
pointment. 

A.  E.  Hitchcock,  for  the  plaintiff. 

Robert  Bollard,  attorney  general,  for  the  defendant. 

***  Kellam,  p.  J.  This  is  an  original  application  to  this 
court  for  a  writ  of  mandamus;  the  attorney  general,  in  behalf 
of  the  state,  resisting  the  application  on  the  merits,  but  filing 
a  written  expression  of  his  opinion  that  the  questions  in- 
volved are  of  such  public  interest,  and  their  early  settlement 
BO  important,  that  they  should  be  entertained  and  determined 
by  this  court  in  the  first  instance.  The  affidavit  of  the  relator 
recites  the  following  facts  as  the  foundation  of  his  applica- 
tion for  the  writ:  That  in  tlie  month  of  March,  1891,  at  a 
regular  and  lawful  meeting  of  the  board  of  regents  of  educa- 
tion of  the  state  of  South  Dakota,  he  then  being  eligible, 
relator  was  duly  and  legally  appointed  and  elected  a  mem- 
ber of  the  board  of  trustees  for  the  South  Dakota  agricul- 
tural college,  located  at  Brookings,  for  the  term  of  five  years; 
that  he  immediately  qualified  and  entered  upon  the  dis- 
charge of  his  duties  as  a  member  of  said  board,  and  has 
ever  since  so  continued;  that  on  or  about  the  seventh  day  of 
January,  1892,  at  a  regular  meeting,  the  said  board  of  regents 
passed  and  adopted  a  resolution  and  *®®  order  summarily 
removing  said  relator  from  said  office  of  trustee  of  said  agri- 
cultural college;  that  relator  was  not  notified  in  any  manner 
that  said  board  would  take  action  upon  any  such  resolution 
or  order,  nor  that  any  charges  or  complaint  had  been  made 
against  his  official  conduct;  that  the  first  and  only  notice 
relator  received  that  such  action  was  contemplated,  or 
would  be  or  had  been  taken,  was  a  written  notice  thereof, 
signed  by  the  secretary  of  said  board  of  regents,  informing 
this  relator  that  he  had  been  "  relieved  from  duty  as  a  trus- 
tee of  said  agricultural  college,  by  dismissal  by  authority  of 
law  and  for  cause'-';  that  said  board  of  regents  has  ever  sinc« 
refused,  and  still  refuses,  to  recognize  this  relator  as  a  mem- 
ber of  said  board  of  trustees  of  the  agricultural  college,  or 
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to  allow  him  to  further  perform  the  duties  of  said  office;  that 
there  is  no  incumbent  of  the  office  from  which  this  relator 
was  thus  removed,  and  this  relator  desires  to  continue  and 
perform  the  duties  of  said  office;  and  that  there  is  no  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law. 
Upon  this  affidavit  relator  asks  a  writ  of  mandamus  requiring 
the  said  board  of  regents  of  education  to  restore  him  to  the 
use  and  enjoyment  of  the  office  of  trustee  of  said  agricultural 
college.  The  attorney  general,  upon  the  part  of  the  state, 
filed  a  demurrer  to  this  affidavit,  on  the  ground  that  it  did 
not  state  faots  constituting  a  cause  of  action,  or  which  en- 
titled relator  to  relief. 

The  plaintiff,  or  relator,  contends  that  the  resolution  and 
action  of  the  board  of  regents  were  unauthorized  and  illegal 
for  at  least  two  reasons:  1.  Conceding  the  authority  of  the 
board  of  regents  to  determine  whether  cause  for  removal 
existed,  and  then  to  act  upon  such  conclusion,  it  could  not 
legally  exercise  the  power  of  removal,  ex  parte,  or  without 
investigation,  after  notice  to  plaiiitifl";  and  2.  That  the  statute 
authorizing  the  board  of  regents  to  remove  trustees  is  in  con- 
flict with  the  constitution,  and  is  therefore  void.  Both  tlie 
board  of  regents  of  education  and  the  board  of  trustees  for  the 
several  educational  institutions  are  constitutional  boards. 
Section  3,  article  14,  of  the  constitution,  provides  that  "  the 
state  university,  the  agricultural  college,  the  normal  schools, 
and  all  other  educational  institutions  that  may  be  sustained, 
in  whole  or  in  part,  by  the  state,  shall  be  under  the  control  of 
a  board  *••  of  nine  members,  appointed  by  the  governor  and 
confirmed  by  the  senate,  to  be  designated  the  '  regents  of 
education,'  "  etc.  Section  4  provides  that  "the  regents  shall 
appoint  a  board  of  five  members  for  each  institution  under 
their  control,  to  be  designated  the  'board  of  trustees.'  They 
shall  hold  office  for  five  years,  one  member  retiring  annually," 
etc.  Chapter  6  of  the  law  of  1890  is  supplementary  to  these 
constitutional  provisions,  and  designed  to  carry  them  into 
execution.  Section  5  of  said  chapter  6  pr'vides:  "Said 
board  of  regents  shall  have  power  to  remove  any  or  all  of 
such  trustees  for  sufficient  cause."  Section  8,  in  enumerating 
the  powers  and  duties  of  said  board  of  regents,  gives  them 
"  full  power  at  all  times  ....  to  inquire  and  examine  into 
....  the  official  conduct  of  the  trustees,"  etc.  Section  11 
authorizes  such  regents,  or  any  one  of  them,  "to  administer 
oaths,  and  examine  any  person  or  persons  in  relation  to  any 
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matters  connected  with  the  inquiries  authorized  by  this  act.**^ 
The  relator's  alleged  grievance  is  that  the  board  of  regents, 
assuming  to  act  under  these  provisions  of  said   chapter  6,. 
determined   upon,  and,  so  far  as  they  could  do  so,  effected^ 
his  dismissal  and  removal  from  his  said  office  of  trustee,, 
without  any  notice   to  him,  or  knowledge  on  his  part,  that 
such  action  was  contemplated,  and  witliout  any  opportunity^ 
given  him  to  be  heard  in  his  defense.     The  attorney  general* 
concedes  that  the  preponderance  of  authority  is  against  th»- 
power  to  remove  for  cause  an  officer  whose  term  of  office  is 
fixed  by  law,  without  notice  to  him  and  an  opportunity  to  be 
heard,  but  suggests  that  this  question  was  very  thoroughly 
discussed  by  Chief  Justice  Tripp  in  Territory  v.  Cox,  pub-^ 
lished  in  appendix  to  6  Dak.  501;  and  the  conclusion  reached 
by  that  learned  judge  was  in  favor  of  the  power  of  removal 
without  notice,  unless  the  law  authorizing  removal  required 
notice.     Not  being  the  judgment  of  the  supreme  bench,  the- 
opinion  is  not   claimed  to  govern  under  the  rule  of  stare: 
decisis.     We  have  examined  the  opinion  with  great  interest^ 
both  because  of  the  acknowledged  ability  of  its  author,  and 
because  we  found  it  a  very  thorough  and  elaborate  discussiott 
of  questions  closely  connected  with  the  one  now  presented  ta 
us.     In  the  Cox  case,  however,  the  question  was  whether  or 
not,  under  the  statute  involved,  the  governor  had  the  power 
of  removal.     It  was  a  question  **•*  of  power  rather  than  of 
the  manner  of  its  exercise.     The  statement  of  facts  does  not 
show  whether  the  removed  trustees  had  previous  notice  and 
opportunity  to  appear  before  the  governor  or  not,  but  it  does- 
affirmatively  appear  that  such  executive    action  was  only 
taken  after  investigation.     Besides,  in  the  decision  of  that 
case  much  importance  was  attached  to  the  phraseology  of 
the  law  under  which  the  governor  acted  in  making  the  re- 
moval.    By  it  he  w^as  authorized,  "  at  his  discretion,  to  takft 
such  action  for  the  public  security  as  the   exigency  ma3r 
demand."     So  that  whatever  authority  was  conferred  was  to 
be  exercised  at  his  discretion,  and  the  case  did  not  present 
the  same  question  in  this  respect  as  would  have  been  pre- 
sented if  such  removal  were  only  authorized  to  be  made  for 
cause  shown.     At  all  events,  the  controlling  question  in  this 
case  was  not  even  an  important  question  in  that,  if,  indeed, 
a  question  at  all. 

We  do  not  think  it  necessary,  or  even  important,  upon  the 
first  branch  of  this  case,  to   discuss  the  abstract  question 
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whether,  under  statutes  like  this,  the  power  of  removal,  or 
the  proceedings  by  which  its  accomplishment  is  reached,  are 
more  distinctly  judicial  or  executive.  Such  provisions  have 
been  a  part  of  the  statute  law  of  England  and  of  the  Ameri- 
can states  for  a  century,  and  we  shall  at  present  confine  our 
efforts  to  ascertaining,  if  possible,  how  such  provisions  have 
usually  been  construed  with  respect  to  the  exercise  of  the 
power  of  removal  summarily,  and  without  notice  to  the  offi- 
cer proceeded  against,  and,  if  we  find  that  any  particular 
construction  or  meaning  has  with  great  uniformity  been 
given  to  such  statutes,  it  will  be  entirely  fair  and  reasonable 
to  conclude  that  our  own  legislature  enacted  this  law  intend- 
ing and  expecting  that  it  would  and  ought  to  be  so  construed. 
The  history  of  judicial  proceedings  in  England  affords  numer- 
ous examples  of  the  attempted  exercise  of  this  power  of  re- 
moval in  an  ex  parte  manner.  The  Ramshay  case^  18  Q.  B. 
173,  was  one  in  wliich  the  lord  chancellor  undertook  to  sum- 
marily remove  a  judge  of  a  county  court  under  a  statute 
authorizing  him  to  make  such  removal  for  inability  or  mis- 
behavior. The  court,  by  Lord  Campbell,  C.  J.,  said:  "The 
chancellor  has  authority  to  remove  a  judge  of  a  county  court 
only  on  the  implied  condition,  prescribed  by  the  principles 
of  eternal  *•*  justice,  that  he  hears  the  party  accused."  The 
case  of  Queen  v.  Ai-chbishop  of  Canterbury,  1  El.  &  E.  545, 
arose  under  an  act  of  parliament  providing  tliat  a  curate 
whose  license  had  been  revoked  by  the  bishop  might  appeal 
to  the  archbishop,  who  should  confirm  or  annul  such  revoca- 
tion as  to  him  should  appear  just  and  proper.  An  appeal 
was  taken  to  the  archbishop,  who,  without  giving  the  appel- 
lant an  opportunity  to  be  heard,  confirmed  the  revocation. 
The  court  said:  "  No  doubt  the  bishop  acted  most  conscien- 
tiously, and  with  a  sincere  desire  to  promote  the  interests  of 
tiie  church,  but  we  all  think  he  has  taken  an  erroneous  view 
of  the  law.  He  was  bound  to  hear  the  appellant,  and  he  has 
not  heard  him.  It  is  one  of  the  first  principles  of  justice  that 
no  man  should  be  condemned  without  being  heard."  In 
Williams  v.  Bagot,  3  Barn.  &  C.  785,  Mr.  Justice  Bayley 
said:  "  It  is  contrary  to  common  justice  that  a  party  should 
be  concluded  unheard."  Capel  v.  Child,  2  Cromp  &  J.  558, 
is  in  the  same  line.  The  court  said:  "A  party  has  a  right  to 
be  heard,  for  the  purpose  of  explaining  his  conduct."  The 
same  views  are  expressed  in  Baggs^  case,  11  Coke,  98,  and  in 
Gaskin't  casCf  8  Term  Rep.  209.     In  this  country,  while  the 
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adjudications  of  the  courts  have  not  been  absolutely  uniform, 
they  clearly  preponderate  iu  the  same  direction  as  the  Eng- 
lish authorities  already  noticed.  In  his  work  on  Municipal 
Corporations,  volume  1,  fourth  edition,  section  250,  Judge 
Dillon  expresses  the  following  opinion:  "When  an  officer  is 
appointed  during  pleasure,  or  where  the  power  of  removal  is 
discretionary,  the  power  to  remove  may  be  exercised  without 
notice  or  hearing.  But  when  the  appointment  is  during 
good  behavior,  or  where  the  removal  can  only  be  for  certain 
specified  causes,  the  power  of  removal  cannot  ....  be  ex- 
ercised unless  there  be  a  formulated  charge  against  the 
officer,  notice  to  him  of  the  accusation,  and  a  hearing  of  the 
evidence  in  support  of  the  charge,  and  an  opportunity  given 
to  the  party  of  making  defense." 

In  the  early  case  of  Page  v.  Hardin^  8  B,  Mon.  648,  where 
the  governor  of  Kentucky  undertook  to  decide  that  the  secre- 
tary of  state  had  abandoned  his  office,  the  tenure  of  which 
was  good  behavior  during  the  term  for  which  he  was  ap- 
pointed, and  commissioned  another  person  in  his  place,  no 
notice  was  given  to  Hardin,  **'  the  incumbent,  previous  to  the 
action  of  the  governor.  Chief  Justice  Marshall,  in  deliver- 
ing the  opinion  of  the  court,  said:  "The  secretary  being  re- 
movable for  breach  of  good  behavior  only,  the  ascertainment 
of  the  breach  must  precede  the  removal.  In  other  words,  the 
officer  must  be  convicted  of  misbehavior  in  office,  and  we 
shall  not  argue  to  prove  that  in  a  government  of  laws  a  con- 
viction whereby  an  individual  may  be  deprived  of  valuable 
rights  and  interests,  and  may  moreover  be  seriously  affected 
in  his  good  name  and  standing,  implies  a  charge,  and  trial 
and  judgment,  with  the  opportunity  of  defense  and  proof." 
In  Commonwealth  v.  Slifer,  25  Pa.  St.  23,  64  Am.  Dec.  680,  an 
adjutant  general  had  been  appointed  for  a  specified  term, 
subject,  however,  to  a  statute  providing  that  *'  whenever,  in 
the  opinion  of  the  governor,  the  adjutant  general  fails  and 
neglects  faithfully  to  perform  the  duties  of  his  office,  the  gov- 
ernor shall  remove  him  from  office."  During  such  term  the 
governor  appointed  another  to  the  office,  and  this  action  was 
an  application  by  the  first  appointee  for  a  mandamus  to 
compel  payment  of  his  salary.  No  notice  was  given  to  him 
of  any  claimed  neglect  of  duty  prior  to  the  appointment  of 
his  successor,  and  the  court  said:  "We  are  unwilling  to  be- 
lieve the  governor  intended  without  cause  to  remove  an  officer 
appointed  for  a  term  of  years,  before  the  term  had  expired. 
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That  he  possessed  the  power  of  removal  is  conceded,  but  the 
power  is  to  be  exercised  upon  cause  shown.  It  exists  only 
where  the  officer  'fails  and  neglects  faithfully  to  perform  the 
duties  of  his  office.'  It  is  true  that  the  executive  is  made  the 
judge,  and  that  his  opinion  or  judgment  is  conclusive  as  far 
as  relates  to  the  question  of  removal.  But  that  judgment  is 
not  to  be  pronounced  without  notice,  without  any  charge  or 
specification,  and  without  any  opportunity  given  to  the  officer 
to  make  his  defense.  The  reputation  and  the  right  of  the 
incumbent  to  the  office  for  the  term  specified  in  his  commis- 
sion are  involved,  and  he  has  a  right  to  know  the  accusation, 
and  to  be  heard  in  his  defense."  The  same  court  reiterated 
the  same  rule  as  to  necessity  for  notice,  where  the  removal 
could  only  be  made  for  cause,  in  Field  v.  Commonwealth,  32 
Pa.  St.  478.  In  State  v.  City  of  St.  Louis,  90  Mo.  19,  the  gen- 
eral rule  as  to  removal  of  public  officers  is  thus  stated: 
"Where  an  officer  is  appointed  during  pleasure,  or  where 
*•*  the  power  of  removal  is  discretionary,  the  power  to 
remove  may  be  exercised  without  notice  or  hearing.  But 
where  the  appointment  is  during  good  behavior,  or  where  the 
removal  must  be  for  cause,  the  power  of  removal  can  only 
be  exercised  when  charges  are  made  against  the  accused,  and 
after  notice,  with  a  reasonable  opportunity  to  be  heard  before 
the  officer  or  body  having  the  power  to  remove."  And  again, 
in  the  same  opinion,  the  court  says:  "When  the  removal  is 
not  discretionary,  but  must  be  for  a  cause,  as  is  the  case  here, 
and  nothing  is  said  as  to  the  procedure,  a  specification  of  the 
charges,  notice,  and  an  opportunity  to  be  heard  are  essential." 
Dullam  V.  Wilson,  53  Mich.  392,  51  Am.  Rep.  128,  was  a  case 
where  the  governor  undertook  to  summarily  remove  without 
notice  one  of  the  trustees  of  the  state  institution  for  educat- 
ing the  deaf  and  dumb,  on  the  ground  of  official  misconduct 
and  habitual  neglect  of  duty  as  stated  in  a  paper  filed 
with  the  secretary  of  state,  and  served  on  such  officer  after 
such  removal.  A  statute  authorized  the  governor  to  remove 
certain  officers,  including  the  one  involved,  for  "  official  mis- 
conduct, or  habitual  or  willful  neglect  of  duty."  The  con- 
stitution of  the  state  also  imposed  upon  the  governor  the 
duty  of  examining  into  the  condition  and  administration  of 
public  officers,  and  authorized  him  to  remove  any  such  officer 
for  gross  neglect  of  duty,  or  for  corrupt  conduct  in  office,  or 
other  misfeasance  or  malfeasance  therein.  The  question 
was  whether  the  governor  had  legally  exercised  the  power  of 
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removal.  While  the  court  held  that  the  power  of  determin- 
ing whether  any  of  the  specified  causes  of  removal  existed  or 
not  was  judicial  in  its  nature,  still  such  power  properly  be- 
longed to,  and  might  be  exercised  by,  the  governor,  because 
expressly  conferred  upon  him  by  the  constitution;  but  it  was 
furtlier  distinctly  held  that  such  power  could  not  be  properly 
exercised,  without  notice  to  the  officer  to  be  proceeded  against, 
and  an  opportunity  given  him  to  be  heard  in  his  defense. 
The  court  said:  "Unless  it  is  the  manifest  intention  of  the 
section  under  consideration  that  the  proceedings  should  be 
ex  parte^  as  well  as  summary,  a  removal  without  charges, 
notice,  and  an  opportunity  for  defense  could  not  be  upheld. 
....  The  officer  is  entitled  to  know  the  particular  acts  and 
neglect  of  duty,  or  corrupt  conduct,  *•*  or  other  acts  relied 
upon  as  constituting  malfeasance  or  misfeasance  in  office. 
And  be  is  entitled  to  a  reasonable  notice  of  the  place  and 
time  when  an  opportunity  will  be  given  him  for  a  hearing, 
and  he  has  a  right  to  produce  proof  on  such  hearing."  Ham 
V.  Board  of  Police,  142  Mass.  90,  declares  the  same  rule. 
Under  a  statute  authorizing  the  board  of  police  to  remove  any 
officer  or  member  of  the  department  for  cause,  the  court  held 
that  such  power  could  not  be  exercised  by  the  board  without 
assigning  a  cause  for  such  removal,  and  giving  to  such  officer 
or  member  an  opportunity  to  be  heard  thereon.  The  court 
granted  the  mandamus  restoring  the  petitioner  to  office,  on 
the  ground  that  "  he  was  improperly  removed,  no  hearing 
having  been  accorded  him."  In  the  recent  case  of  Aldermen 
V.  Darrowy  13  Col.  460,  16  Am.  St.  Rep.  215,  the  court  held 
that,  where  an  alderman  had  been  elected  for  two  years,  and 
had  qualified,  the  board  of  aldermen,  which  by  law  was  made 
the  sole  judge  of  the  qualifications  of  its  members,  could  not 
remove  such  incumbent  from  office,  upon  the  ground  of  dis- 
qualification, without  notice  to  him,  and  an  opportunity 
afforded  him  to  make  defense  against  such  charge.  The 
same  rule,  requiring  notice  and  investigation  preliminary  to 
the  valid  exercise  of  the  power  of  removal  for  cause,  was 
maintained  or  recognized  in  the  following  cases:  State  v. 
Bryce,  7  Ohio,  pt.  2,  82;  Carter  v.  City  of  Durango,  16  Col. 
534;  25  Am.  St.  Rep.  294;  Hallgren  v.  Cavipbell,  82  Mich. 
255;  21  Am.  St.  Rep.  557;  Murdoch  v.  Trvsteea  etCy  12  Pick. 
243. 

It  will  be  observed,  from  examination  of  these  Cfises,  that 
the  importance  of  notice  and  opportunity  to  defend  does  not 
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at  all  depend  upon  whether  the  power  of  removal  is  regarded 
as  judicial  or  executive.  Notice  is  declared  to  be  essential 
by  courts  holding  either  view.  In  Bigga  v.  McBride,  17  Or. 
640,  the  court  declined  to  decide  whetiier  such  power  was 
judicial  or  executive,  but  said:  "It  is  believed  under  either 
view,  and  by  whomsoever  tlie  power  of  removal  for  cause  may 
be  exercised,  it  must  be  done  on  notice  to  the  delinquent  of 
the  particular  charges  against  him,  and  an  opportunity  given 
him  to  be  heard  in  his  defense."  While  the  courts  of  Illinois, 
and  possibly  other  states,  have  not  concurred  in  this  rule, 
but  held  that,  in  the  absence  of  *••  any  procedure  prescribed 
by  statute,  the  removal  may  be  summary  and  ex  parte,  we 
are  satisfied  the  weight  of  authority  is  in  favor  of  the  right 
of  the  incumbent  holding  office  for  a  definite  term,  but  sub- 
ject to  removal  for  cause,  to  be  notified  of  proceedings  for  his 
removal,  of  tlie  cause  assigned  therefor,  and  to  have  an  op- 
portunity for  defense.  The  constitution  fixes  the  term  of 
office  of  the  trustee  in  this  case  at  five  years,  subject  only  to 
the  condition  that  he  is  removable  for  certain  specified  causes 
€numerated  in  section  4,  article  16;  and  when  section  5,  chap- 
ter 6,  of  the  laws  of  1890,  authorizes  the  board  of  regents  to 
remove  trustees  for  "sufficient  cause,"  it  must  be  understood 
that  "sufficient  cause"  means  otie  or  more  of  the  causes  so 
enumerated  in  the  constitutional  provision  referred  to.  It 
being  admitted  in  this  case  that  no  notice  or  information  was 
given  relator  by  which  he  could  then,  or  can  even  now,  know 
whether  the  reasons  for  his  removal  were  such  as  might 
legally  be  considered  "sufficient  cause,"  and  no  opportunity 
given  him  to  disprove  or  explain  what  might  otherwise  appear 
to  be  sufficient  cause,  but  that  the  action  of  the  board  of  re- 
gents was  entirely  ex  parte,  we  hold  such  action  invalid  and 
void,  and  that  the  relator  is  entitled  to  a  peremptory  writ  of 
mandamus  as  prayed  for. 

This  conclusion,  of  course,  disposes  of  this  case;  but  we  are 
asked  by  both  sides  to  express  an  opinion  upon  petitioner's 
second  proposition,  that  the  act  of  the  legislature  authocizing 
the  board  of  regents  to  remove  trustees  for  cause  is  in  conflict 
with  the  constitution,  and  that  removals  can  only  be  made 
by  impeachment  and  trial  thereunder.  With  reference  to 
impeachment,  the  constitution,  article  16,  section  3,  provides 
that  "  the  governor,  and  all  other  state  and  judicial  offi- 
cers, except  county  judges,  justices  of  the  peace,  and  police 
magistrates,  shall  be  liable  to  impeachment,"  etc;  and  sec- 
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tion  4:  "All  officers  not  liable  to  impeachment  shall  be  SiD- 
ject  to  removal  for  misconduct  ....  or  gross  incompetency, 
in  such  manner  as  may  be  provided  by  law."  Is  a  member 
of  the  board  of  trustees  of  one  of  the  educational  institutions 
of  the  state  a  "  state  officer,"  within  the  meaning  of  section 
3,  so  that  he  is  only  removable  by  impeachment  and  trial  by 
the  senate?  We  think  not.  We  are  of  tiie  opinion  that  the 
term  "state  **''  officers,"  as  used  in  said  section,  includes 
only  such  general  officers  as  immediately  belong  to  one  of 
the  three  constituent  branches  of  the  state  government. 
"Impeachment  in  the  United  State?,  being  a  matter  of  con- 
stitutional provision  (repeated  in  the  constitutions  of  all  the 
states),  is  held  to  apply  not  only  to  the  chief  executive 
magistrate,  but  to  otiier  civil  officers.  In  relation  to  the  last 
named,  however,  it  has  never  been  extended  to  any  not  be- 
longing to  one  of  the  three  constitutional  departments":  Ord. 
Const.  Leg.  448,  The  constitutions  of  many  of  the  states 
contain  the  same  language  as  our  own,  defining  what  officers 
are  subject  to  impeachment,  but,  so  far  as  we  have  observed, 
such  language  has  not  been  taken  to  include  officers  who 
hold  by  appointment  either  by  the  governor  or  some  super- 
vising board,  authorized  to  make  such  selection  and  appoint- 
ment. For  instance,  the  constitution  of  Iowa  makes  "the 
governor,  judges  of  the  supreme  and  district  courts,  and  other 
state  officers"  liable  to  removal  by  impeachment;  and  then 
provides,  as  does  ours,  that  "all  other  civil  officers"  may  be 
tried  and  removed  in  such  manner  as  the  general  assembly 
may  provide.  Their  statute  then  provides  that  the  state 
penitentiary  shall  be  governed  by  a  warden,  elected  by  joint 
ballot  of  the  general  assembly,  and  fixes  his  term  of  office  at 
two  years.  Now,  no  reason  is  readily  apparent  that  would 
make  one  of  a  board  of  trustees,  selected  and  appointed  by 
the  board  of  regents,  a  state  officer,  that  would  not  make  the 
warden  of  the  penitentiary,  selected  and  appointed  by  ballot, 
in  the  state  legislature,  a  state  officer;  and  yet  the  warden  it 
not  regarded  by  the  law-making  department  of  Iowa  as  a 
"state  officer,"  within  the  meaning  of  the  constitutional  ar- 
ticle on  impeachment,  for  it  is  expressly  provided  by  statute 
that  the  governor  may  remove  him  for  official  misfeasance  or 
malfeasance.  Similar  conditions  exist  in  other  states,  dem- 
onstrating the  fact  that  trustees  or  superintending  officers 
of  state  institutions,  receiving  their  office  not  directly  from 
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the  people,  but  by  appointment  from  other  oflBcers  or  boards 
for  subordinate  administrative  purposes,  are  not  understood 
to  be  included  in  the  term  "  state  officers,"  as  used  in  the 
constitutional  article  on  impeachment.  We  think  this  view 
is  both  reasonable  and  fortunate.  In  nearly  every  state  con- 
stitution, as  in  the  federal  constitution,  **®  the.  causes  for 
which  a  public  officer  may  be  impeached  are  criminal  offenses 
only.  This  may  be  as  far  as  it  is  prudent  to  go  in  the  case 
of  the  heads  of  distinct  departments  of  the  government,  but 
in  the  case  of  subordinate  administrative  officers  the  under- 
standing has  been  very  general,  judging  from  the  legislation 
of  the  different  states,  which  appears  to  have  been  unchal- 
lenged, where  provisions  respecting  impeachment  are  like 
our  own,  that  it  is  not  only  wise,  but  allowable  under  such 
constitutional  provisions,  to  make  such  officers  removable  for 
incompetency,  and  perhaps  otlier  causes  not  constituting 
criminal  offenses.  Whether  the  power  to  remove  is  essen- 
tially judicial  or  executive  in  its  nature  was  not  discussed 
by  counsel,  nor  do  we  express  any  opinion  upon  that  ques- 
tion generally.  It  would  seem,  however,  that  such  question 
could  not  be  practically  important  in  this  case,  for  the  reason 
that  the  constitution  itself,  by  which  alone  it  must  be  deter- 
mined when  and  by  whom  either  the  judicial  or  executive 
power  may  be  exercisetl,  has  expressly  committed  to  the  leg- 
islature the  whole  subject  of  the  removal  of  all  officers  not 
liable  to  impeachment:  Const.,  art.  16,  sec.  4.  Acting  under 
this  general  authority,  the  legislature  has  provided  for  the 
removal  of  such  officers,  and  it  could  not  well  be  objected 
that  in  so  doing  judicial  functions  had  been  committed  to 
nonjudicial  officers,  for  the  constitution  has  expressly  author- 
ized it,  if  the  legislature  in  its  judgment  shall  so  provide. 
The  power  of  the  legislature  to  provide  in  what  manner 
nonimpeachable  officers  may  be  removed  is  plenary,  and  is 
just  as  definitely  and  authoritatively  announced  as  is  the 
division  of  the  aggregate  powers  of  the  state  into  judicial,  ex- 
ecutive, and  legislative,  and  their  distribution  among  differ- 
ent officers  and  agencies  of  the  state  for  execution.  All  of 
these  constitutional  provisions  must  be  construed  together, 
And  each  is  qualified  by  the  other. 

Let  the  peremptory  writ  of  mandamus  issae  as  asked  for  hj 
x«lator. 

Ali  the  judges  conourring. 
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OrncRRS — Removal — Right  to  Notick. —Removal  from  office  for  eaiiM 
«annot  take  place  without  notice  to  the  aecnsed  oflBcer:  Slate  v.  Walhridge, 
119  Mo.  383;  41  Am.  St.  Rep.  66'i,  and  note;  Attorney  Oeneral  v.  Jochiin, 
99  Mich.  358;  41  Am.  St.  Rep.  606.  Where  an  officer  is  appointed  for  a 
fixed  term,  and  the  power  of  removal  is  not  expressly  declared  by  law  to  be 
discretionary,  he  cannot  be  removed  except  for  cause,  and,  when  canse  must 
be  assigned  for  his  removal,  he  is  entitled  to  notice  and  a  chance  to  defend; 
Hallgren  v.  Camphell,  82  Mich.  255;  21  Am.  St  Rep.  557,  and  note;  People 
V.  Stuart,  74  Mich.  411;  16  Am.  St.  Rep.  644,  and  note. 

Mandamus  to  Rk3Tore  Improperly  Ousted  Officer.  —  Mandamus  i« 
the  proper  action  to  restore  an  officer  to  an  office  from  which  he  has  been 
illegally  ousted,  whether  by  removal  or  suspension:  Metsker  v.  Neally,  41 
Kan.  122;  13  Am.  St.  Rep.  269,  and  note.  This  subject  is  further  discussed 
in  the  extended  note  to  State  r.  Dunn,  12  Am.  Deo.  28-31. 
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MoCluro  v.  State  Bindery  Company. 

[3  South  Dakota,  362.] 
Intervention. — An  Assiqnee  for  the  Benefit  of  Creditors  of  an  insoU 

rent  corporation  has  no  right  to  intervene  in  an  action  pending  against 

the  corporation  at  the  date  of  the  assignment  if  his  only  purpose  is  to 

contest  the  liability  of  the  assignor. 
Intervention. — The  Interest  in    the  Matter   in   Litigation  Which 

WILL  Entitle  a  Party  to  Intervene  in  an  action  must  be  that  ere. 

ated  by  a  claim  to  the  demand,  or  some  part  thereof,  or  a  claim  to  a 

lien  on  the  property  or  some  part  thereof,  which  is  the  subject  of  the 

litigation. 

Peacock  (t  March,  for  the  appellant. 

Horner  &  Stewart,  for  the  respondent. 

■••  Kellam,  J.  In  September,  1890,  the  respondents 
brought  an  action  against  the  defendant,  the  State  Bindery 
Company,  a  corporation  under  the  laws  of  the  state,  upon  an 
alleged  indebtedness  on  account.  The  defendant  company 
answered,  and,  while  the  case  was  at  issue  and  pending,  the 
defendant  company  made  a  general  assignment  for  the  ben- 
efit of  its  creditors  to  the  appellant,  King.  As  such  assignee 
he  applied  to  the  circuit  court,  in  which  such  action  against 
his  assignor  was  pending,  for  leave  to  intervene  for  the  pur- 
pose of  defending  against  such  action.  Such  petition  was 
denied,  and  he  appeals.  There  are  no  peculiar  facts  in  this 
case.  It  presents  the  single  question  whether  the  assignee 
of  an  insolvent  corporation  has  the  legal  right  to  intervene 
in  an  action  against  such  corporation  for  the  purpose  of  con- 
testing its  liability.    In  Oale  v.  Shillocky  4  Dak.  182,  the  ter^ 
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ritorial  supreme  court,  and  in  Yelzer  v.  Youngy  3  S.  Dak.  263, 
this  court  held  that,  to  entitle  a  party  to  intervene  under  sec- 
tion 4886  of  the  Compiled  Laws,  "the  interest  in  the  matter 
in  litigation"  must  be  that  created  by  a  claim  to  the  de- 
mand, or  some  part  thereof,  or  a  claim  to  a  lien  upon  the 
property,  or  some  part  thereof,  which  is  the  subject  of  tiie  liti- 
gation. In  this  the  subject  of  litigation  is  not  property  at 
all,  but  the  personal  liability  of  the  defendant  corporation 
■•*  for  goods  alleged  to  have  been  sold  to  it.  The  corpora- 
tion had  answered  on  the  merits,  and  was  presumably  itself 
looking  after  its  defense.  By  assigning  its  property  it  did 
not  surrender  its  corporate  existence  or  its  individuality.  It 
was  the  same  corporation  as  before,  with  the  right  to  sue  and 
defend.  It  still  had,  or  might  have,  a  board  of  directors, 
with  a  will  and  a  policy  of  its  own.  It  might  prefer  to  con- 
duct its  own  defense  against  this  claimed  liability,  with 
neither  help  nor  interference  from  the  assignee.  In  this  case 
there  is  nothing  to  indicate  that  the  defendant  corporation 
and  the  assignee  were  not  acting  harmoniously,  but  to  hold 
that  appellant  had  a  right  to  intervene  upon  the  simple 
ground  that  he  was  assignee  would  give  such  right  to  the 
assignee  in  every  case.  He  might  assert  it  even  against  the 
protest  of  the  assignor.  The  authorities  cited  by  appellant's 
counsel  are  not  controlling.  They  are  all  cases  where  the 
immediate  subject  of  the  controversy  was  property.  In  sucli 
case  the  assignee  may  intervene,  because  by  the  assignment 
he  becomes  the  custodian  of  all  the  assignor's  property.  The 
assignor  expressly  transfers  it  to  him,  and  he  is  charged 
with  the  duty  of  taking,  holding,  and  protecting  it,  but  he 
neither  assumes,  nor  does  the  law  impose  upon  him,  any 
obligation  to  protect  the  corporation  itself.  He  merely  takes 
its  assets  for  collection  and  distribution.  The  corporation 
and  its  officers  remain,  with  all  the  powers  with  which  the 
statute  has  clothed  them,  the  same  after  the  assignment  as 
before:  Burrill  on  Assignment,  5th  ed.,  sec.  299;  Hurlbut  v. 
Carter,  21  Barb.  221.  In  respect  to  the  right  of  an  assignee 
to  intervene  to  defend  an  action  against  his  assignor,  we  dis- 
cover no  reason  for  distinguishing  between  assignments  by 
corporations  and  assignments  by  individuals.  In  either  case 
the  assignee  has  no  direct  interest  in  whether  or  not  a  judg- 
ment is  rendered  against  his  assignor.  He  is  concerned  only 
when  the  property  which  he  represents  is  attacked  or  sought 
to  be  appropriated.     He  may  defend  that  when  so  attacked, 
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for  he  is  its  guardian,  but  he  is  not  the  guardian  of  the  per- 
son or  the  legal  rights  of  his  assignor.  Appellant  makes  his 
contention  upon  the  theory  tnat  the  rendition  of  judgment 
against  the  assignor  definitely  establishes  another  claim  to 
be  paid  out  of  the  assigned  estate,  but  this  is  not  necessarily 
so.  It  certainly  '*'  would  not  be  so  in  case  of  a  collusive 
judgment  between  the  plaintiffs  and  the  assignor,  and  aside 
from  this  danger  we  see  no  more  reason  to  apprehend  an 
unsuccessful  defense,  if  conducted  by  the  defendant  itself, 
than  if  conducted  by  the  assignee. 

The  facts  set  forth  in  the  answer  of  the  assignor  and  in 
the  proposed  answer  of  the  assignee,  as  a  defense  on  the 
merits,  are  substantially  the  same,  and  the  record  attorneys 
are  the  same,  but,  if  this  action  should  result  in  establishing 
prima  facie  evidence  of  another  claim  against  the  assigned 
estate,  the  assignee  would  still  not  have  such  a  direct  inter- 
est in  the  matter  now  in  litigation  as  would  entitle  him  to 
intervene.  The  language  of  Mr.  Justice  Field  in  Horn  v. 
Volcano  Water  Co.,  13  Cal.  62,  73  Am.  Dec.  569,  has  been  so 
often  quoted  as  to  have  become  familiar:  "The  interest 
which  entitles  a  party  to  intervene  in  a  suit  between  other 
parties  must  be  in  the  matter  in  litigation,  and  of  such  a 
direct  and  immediate  character  that  the  intervener  will 
either  gain  or  lose  by  the  direct  legal  operation  and  effect  of 
the  judgment."  Now,  the  matter  in  litigation  here  between 
the  original  parties  is  simply  whether  the  defendant  is  in- 
debted to  the  plaintiffs  for  goods.  It  is  plain  that  this  ques- 
tion— this  "  matter  in  litigation" — will  be  settled  and  ended 
by  the  judgment  for  one  side  or  the  other,  but  not  until  after 
that — assuming  that  such  judgment  will  be  against  defend- 
ant— after  the  "  matter  in  litigation"  is  thus  adjudicated  and 
definitely  settled  and  closed,  can  any  question  occur  which 
affects  the  trust  of  the  assignee.  It  is  plain,  therefore,  that 
appellant  is  not  directly  interested  in  the  "matter  in  litiga- 
tion." Whether  the  claim  against  the  defendant  thus  estab- 
lished by  the  decision  of  the  "  matter  in  litigation"  shall  be 
paid  from  the  assigned  estate  is  another  and  an  independ- 
ent question.  The  principle  involved  is  much  like  that  in 
Lewis  v.  Harwoody  28  Minn.  428,  where  subsequent  attach- 
ing creditors  sought  to  intervene  to  defend  a  then  pending 
action  against  their  debtor,  in  which  his  property  had  also 
been  attached,  on  the  ground  that  the  alleged  cause  of  action 
in  the  first  suit  was  fraudulent.     The  intervenora  there,  aa 
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'here,  desired  to  prevent  a  judgment  against  the  defendant, 
because  they  anticipated  that  such  judgment  would  have 
to  be  paid  out  of  property  to  vvhicli  they  were  looking  for 
payment  of  their  claims,  but  ^*®  the  court  held  that  their 
interest  was  not  the  direct  interest  in  the  matter  in  litiga- 
tion contemplated  by  the  statute:  See,  also,  as  bearing  upon 
this  question,  Qale  v.  Shillock,  4  Dak.  182,  appealed  to  United 
States  supreme  court,  and  reported  in  Smith  v.  Oale,  144 
U.  S.  509;  Harlan  v.  Eureka  Min.  Co.,  10  Nev.  92;  Lim- 
berg  v.  Higginbothavi,  11  Col.  316.  Whether  or  not  in  any 
■<case  there  might  be  extraordinary  circumstances  which 
^iwould  entitle  an  assignee  to  intervene  in  a  purely  personal 
action  against  his  assignor,  it  is  not  necessary  now  to  con- 
sider. No  unusual  facts  are  alleged  here.  The  right  is 
claimed  by  appellant  solely  on  the  ground  that  he  is  as- 
:fiignee.  We  think  the  action  of  the  circuit  court  denying 
appellant's  petition  to  intervene  was  right,  and  it  is  aflBrmed. 
All  the  judges  concurring. 

Intbrvention  —  Interest  Necessary  to  Entitle  Third  Partt  to 
Privileos  of. — The  interest  which  entitles  a  party  to  intervene  in  aa 
action  between  other  parties  must  be  in  the  matter  in  litigation  in  the  sait 
aiA  originally  brought,  and  of  such  a  direct  and  immediate  character  that  th« 
dntervenor  will  either  gain  or  lose  by  the  direct  legal  effect  of  the  judgment 
therein:  Dennis  v.  Spencer,  51  Minn.  259;  38  Am.  St.  Rep.  499,  and  not«. 
This  subject  ia  discussed  at  length  in  the  notes  to  Laerobe  v.  Menardf  16 
Am.  Dao.  162,  and  Broum  r.  Saul,  16  Am.  Deo.  178. 


EvENsoN  V.  Webster. 

[3  SoxrrH  Dakota,  382.] 

.ArPBLLATK  Procedure. — One  who  relies  upon  the  insufficiency  of  the  eri* 
dence  to  sustain  the  verdict  of  a  jury  or  the  finding  of  a  court  must 
move  for  a  new  trial.  Otherwise  a  supreme  court  cannot  review  the 
evidence  upon  appeal. 

iDeed  to  Convky,  What  is  Sukfioibnt. — A  paper  commencing  with  a 
statement  that  it  is  a  will  between  S.  S.  and  H.  L.,  by  which  S.  S. 
■declares  that  he  has  made  agreement  with  H.  L.  that  the  latter  is 
'to  take  care  of  him  until  his  death  day,  and  that  S.  S.  gives  H.  L, 
all  his  goods,  chattels,  and  real  estate,  except  fifty  dollars,  which  he 
leaves  to  G.  J.,  and  that  H.  L.  is  to  pay  Q.  J.  when  the  land  is  sold, 
■  or  within  five  years  from  date,  is,  when  dated  and  signed  by  S.  8.,  a 
BufiScient  conveyance  of  his  real  property. 

lA  Deed  Consists  of  the  name  of  the  parties,  the  consideration,  a  descrip- 
tion of  the  subject  granted,  the  quantity  of  the  interest  conveyed,  and. 
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lastly,  the  conditions,  reservations,  or  covenants,  if  any  there  be.  Any 
words  indicating  an  intention  to  transfer  the  estate,  interest,  or  claim 
of  the  grantor  are  sufficient  to  constitute  a  deed. 

A  CoMVETANCK  UPON  CONDITIONS  SuBSKQDBNT  passes  the  title  to  the 
grantee,  subject  to  be  divested  by  the  failure  to  perform  the  oondi* 
tions. 

EsTOPPKL.— If,  Afper  thk  Execution  of  a  paper  styled  therein  as  a  will, 
but  purporting  to  give  all  the  property  of  the  siguer  to  another  person, 
a  sister  of  the  signer  executes  another  paper  that  she  will  not  make 
any  claim  of  the  property  or  estate  of  such  signer,  she  is  estopped  from 
thereafter  asserting  auy  claim  of  title  to  such  property. 

Palmer  <k  Rogde,  for  the  appellant. 

Davis^  Lyon  <&  Gates,  for  the  respondent. 

•®*  Corson,  J.  This  waa  an  action  brought  by  the  plain- 
tiff as  the  sister  and  only  heir  of  Staale  Simonson,  deceased,  to 
recover  the  possession  of  one  hundred  and  sixty  acres  of  land 
in  Minnehaha  county,  of  which  it  is  alleged  said  Simonson 
died  seised.  The  case  was  tried  by  the  court  without  a  jury, 
and,  upon  the  facts  found  by  the  court,  and  its  conclusions  of 
law,  judgment  was  rendered  for  the  defendant.  From  this 
judgment  the  plaintiff  appeals. 

Numerous  errors  are  assigned,  nearly  all  of  which  specify, 
as  grounds  of  error,  the  insufficiency  of  the  evidence  to  justify 
the  findings.  Counsel  for  defendant  and  respondent  object 
to  the  consideration  by  this  court  of  the  errors  assigned  as  to 
the  insufficiency  of  the  evidence  to  sustain  the  findings  upon 
the  grounds  that  no  motion  for  a  new  trial  was  made  in  the 
trial  court,  and  that,  by  reason  of  the  failure  of  appellant  to 
move  for  a  new  trial,  this  court  is  precluded  from  reviewing 
the  evidence  on  this  appeal.  ****  It  does  not  appear  from  the 
abstract  that  a  motioiA  for  a  new  trial  was  made  in  the  court 
below,  and,  in  the  absence  of  such  siiowing,  this  court  will 
assume  that  no  such  motion  was  made.  In  the  case  of 
Pierce  v.  Manning,  2  S.  Dak.  517,  this  court,  on  a  full  con- 
sideration and  careful  review  of  the  authorities,  held  that 
when  a  party  relies  upon  the  error  that  the  evidence  is  in- 
sufficient to  justify  the  verdict  or  findings  of  a  court,  whether 
the  case  is  tried  by  the  court  or  a  jury,  he  must  move  for 
a  new  trial  in  the  trial  court  before  this  court  will  b«  author- 
ized to  review  the  evidence  to  determine  its  sufficiency  to 
justify  the  verdict  or  findings  of  the  court.  The  rule  as  laid 
down  in  that  decision  precludes  us  from  reviewing  the  evi- 
dence in  a  case  appealed  to  this  court  when  no  motion  for  a 
new  trial  has   been  made  in  the   court   below.     Upon   the 
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record,  therefore,  as  presented  in  this  case,  we  are  of  the 
opinion  that  tlie  objection  made  to  a  review  of  the  evidence 
must  be  sustained,  and  that  the  errors  assigned  as  to  the  in- 
Butiiciency  of  the  evidence  to  justify  the  findings  of  the  court 
are  not  properly  before  us,  and  must  be  disregarded  by  us  on 
this  appeal. 

All  the  errors  assigned  relating  to  the  insufficiency  of  the 
evidence  to  support  the  findings  being  eliminated  from  the 
case,  the  only  remaining  error  to  be  considered  is,  Do  the  find- 
ings support  the  judgment?  The  trial  court  found  that  in 
November,  1879,  Staale  Simonson  was  the  owner  of  the  prem- 
ises in  controversy,  and  "that  on  the  twentieth  day  of  No- 
vember, 1879,  at  said  county  and  territory,  said  Staalf 
Simonson  executed  and  delivered  to  one  Hans  Larson  a 
certain  instrument  in  writing,  of  which  the  following  is  a  copy: 

'• '  November  20,  1879. 

"•A  will  between  Staale  Simonson  and  Hans  Larson. 

"*I,  Staale  Simonson,  being  a  single  man,  about  sixty-four 
years  of  age,  and  have  never  been  married,  and  have  no 
children,  I  have  made  agreement  with  Hans  Larson  that  he 
is  and  shall  take  care  of  me  from  this  day  to  my  death  day, 
and  I,  Staale  Simonson,  give  him  all  of  my  goods  and  chattels 
and  real  estate,  all  property  of  all  kinds  of  any  description 
that  I  own,  except  fifty  dollars,  which  I  give  Gurene  John- 
son. Hans  Larson  is  to  pay  her  when  the  land  is  sold  or 
within  five  years  from  date.  There  is  no  person  of  any  if  my 
relation  that  have  any  right  to  any  of  said  '®®  property  ex- 
cept all  debts  shall  be  paid  by  Hans  Larson  that  I  owe,  the 
mortgage  against  the  land  and  other  debts.  The  description 
of  the  land:  S.  W.  qr,  S.  26,  T.  101.  R.  48. 

hli 

** '  Staale   X   Simonsom. 

mark. 

"'Witnesses: 

"*01e  Bergeson, 
"'OleS.  Neste.' 

"  The  court  also  finds  that  said  Larson  paid  all  the  debts 
of  the  estate  (including  legacy),  amounting  to  $313.63;  that 
Simonson  boarded  with  Larson  during  the  winter  and  part  of 
the  summer  before  his  death;  and  that  said  Larson  has  per- 
formed each  and  every  act  required  of  him  by  the  said  in- 
strument The  court  further  finds  that  on  November  29^ 
1879,  the  plaintiff  executed  and  delivered  to  said  Larson  the 
following  instrument  iu  writing: 


I 
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"'November  28,  1879. 
"'Agreement  is  made  between  Hans  Larson,  Staale  Si- 
monsoii,  Sister  Marie  Anne  Evenson,  and  her  heirs,  that  she 
shall  get  a  team,  harness,  and  wagon,  free  from  encumbrance, 
and  own  it  as  her  own  property,  of  the  estate  that  was  given 
to  Hans  Larson  by  Staale  Simonson  a  few  days  ago,  and  that 
said  Marie  Anne  Evenson  agree  by  several  witnesses  that  she 
and  her  heirs  shall  never  privately  or  by  law  make  no  more 
charges  against  the  said  estate  except  the  fifty  dollars  men- 

*' '  Marie  Anne  X  Evenson.' 

mark. 

"  And  that  she  received  the  team,  harness,  and  wagon,  and 
retained  them.  The  court  further  finds  that  said  Staale 
Simonson  intended  that  the  title  to  said  land  should  vest  in 
said  Larson  prior  to  his  death;  that  the  value  of  said  prem- 
ises so  intended  to  be  transferred  to  said  Larson  was  in  No- 
vember, 1879,  $400,  and  that  the  defendant  has  succeeded  to 
said  Larson's  title. 

"Upon  the  findings  of  fact  the  court  concludes  as  matter 
of  law:  1.  That  the  execution  and  delivery  of  the  instrument 
set  out  in  finding  No.  2,  and  the  performance  of  the  condi- 
tions subsequent  therein  contained  by  Hans  Larson,  oper- 
ated, under  the  laws  of  Dakota  territory,  to  vest,  and  did 
vest,  tiie  title  to  the  property  '^'^  in  dispute  in  Hans  Larson; 
2.  That  the  plaintiflF  is  estopped  by  her  agreement  set  out  in 
finding  No.  11  from  claiming  or  asserting  any  right,  title,  or 
interest  in  or  to  said  premises;  ....  3.  That  the  defendant 
is  entitled  to  judgment  of  dismissal  of  the  action,  and  for 
his  costs." 

1.  It  is  contended  by  the  learned  counsel  for  the  appellant 
that  the  trial  court  erred  in  holding  that  the  instrument 
signed  by  Simonson  was  sufficient  to  transfer  the  title  of  the 
property  in  controversy  to  Larson;  and  they  insist  that  it 
was  "either  an  unsuccessful  attempt  at  making  a  will,  an 
unfinished  and  incomplete  contract,  or  a  simple  and  pure 
proposal."  But  we  are  of  the  opinion  that  the  learned  court 
below  gave  to  the  instrument  the  proper  construction.  Wiiile 
the  document  is  informal,  and  is  designated  "a  will,"  the  in- 
tention of  Simonson  to  transfer  the  title  of  the  property  to 
Larson  is,  we  tliink,  clear  from  the  language  of  the  instru- 
ment, construed  in  connection  with  the  other  facts  proved. 
No  particular  form  for  a  conveyance  is  prescribed  by  the 
statutes  of  this  state  other  than  a  short  form,  which  it  is  pro- 
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vided  may  be  used:  Conip.  Laws,  sec.  3247.  But  by  section 
8245  it  is  pruvided  that  "an  estate  in  real  property  .... 
can  only  be  transferred  ....  by  an  instrument  in  writing, 
subscribed  by  the  party  disposing  of  the  same."  This  lan- 
guage clearly  indicates  that  such  an  estate  may  be  trans- 
ferred by  any  instrument  in  writing,  subscribed  by  the  party, 
without  seal  (sec.  3246),  without  words  of  inheritance  (sec. 
3241),  and  without  livery  of  seisin. 

Mr.  Chancellor  Kent  in  his  Commentaries,  defining  what  a 
deed  shall  contain,  says:  "A  deed  consists  of  the  names  of 
the  parties,  the  consideration  for  which  the  land  was  sold, 
the  description  of  the  subject  granted,  the  quantity  of  inter- 
est conveyed,  and,  lastly,  the  conditions,  reservations,  and 
covenants,  if  there  be  any":  4  Kent's  Commentaries,  460. 
Again,  speaking  of  conveyances,  he  says:  "I  should  presume 
under  the  New  York  statute  the  operative  word  of  a  convey- 
ance is  'grant';  but,  as  other  modes  of  conveyance  operate 
equally  as  grants,  any  words  showing  an  intention  of  the 
parties  to  convey  would  be  sufficient":  4  Kent's  Commen- 
taries, 492.  And  in  a  footnote  to  same  page  the  annotator 
says:  "The  word 'convey,' or  the  word  '***  'assign,' or  the 
word  '  transfer,'  would  probably  be  sufficient.  It  is  made 
the  duty  of  the  courts  in  the  construction  of  every  instru- 
ment conveying  an  estate  to  carry  into  effect  the  intent  of 
the  parties,  and  that  intent  may  as  certainly  appear  by  these 
words  as  any  other":  Lambert  v.  Smith,  9  Or.  185;  McVey  v. 
Green  Bay  etc.  Ry.  Co.,  42  Wis.  532.  And  Chancellor  Kent 
cites  with  approbation  the  statement  of  Lord  Coke  that,  "  if 
a  deed  of  feoffment  be  without  premises,  ....  it  is  still  a 
good  deed  if  it  gives  the  land  to  another  and  to  his  heirs, 
without  saying  more,  provided  it  be  sealed  and  delivered, 
and  be  accompanied  with  livery":  4  Kent's  Commentaries, 
460,  461.  As  we  have  seen,  in  this  state  the  failure  to 
affix  a  seal  does  not  invalidate  a  deed;  neither  does  the  fail- 
ure to  insert  words  of  inheritance  impair  its  validity  as  a 
deed,  and  no  livery  of  seisin  is  necessary;  and  any  words 
will  be  sufficient  if  they  clearly  manifest  the  intention  to 
transfer  the  estate:  Doe  v.  Hines,  Busb.  343;  59  Am.  Dec.  659; 
5  Am.  &  Eng.  Ency.  of  Law.  438;  Walters  v.  Bredin,  70  Pa.  St. 
235;  Lynch  v.  Livingston,  8  Barb.  463;  Field  v.  Columhet,  4 
Saw.  523.  In  the  latter  case  Mr.  Justice  Field,  in  passing 
upon  the  sufficiency  of  a  deed  in  which  the  only  words  of 
transfer  used  were  "remise,  release,  and  quitclaim,"  says: 
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"Any  words  in  a  deed  indicating  an  intention  to  transfer  the 
estate,  interest,  or  claim  of  the  grantor  will  be  sufficient  as  a 
conveyance,  whether  they  be  such  as  were  generally  used  in*, 
a  deed  of  feoffment,  or  of  bargain  and  sale,  or  of  release,, 
irrespective  of  the  fact  of  possession  of  grantor  or  grantee^ 
or  of  the  statute  of  uses."  The  instrument  in  controversy^ 
although  it  uses  the  word  "give"  instead  of  "grant,"  comes,. 
we  think,  within  the  letter  and  spirit  of  the  rule  as  laici 
down  in  these  authorities.  While  our  statute  uses  the  tern> 
"  grant,"  and  in  the  form  given  uses  that  term,  yet  to  con- 
stitute a  grant  it  is  not  indispensable  that  technical  words- 
be  used.  Any  words  that  manifest  the  same  intent  will  suf- 
fice: Anderson's  Law  Dictionary,  494;  East  Jersey  Iron  Co.  v- 
Wright,  32  N.  J.  Eq.  252;  Barksdale  v.  Hairston,  81  Va.  765.. 
But,  giving  to  the  instrument  the  most  favorable  constructioiv 
for  the  appellant — that  of  a  conveyance  upon  conditions  sub- 
sequent — still  we  are  of  the  opinion  that  the  title  was  good 
in  Larson.  In  such  a  conveyance  the  title  passes  to  the- 
grantee,  subject  to  be  divested  upon  a  failure  to  perform  the; 
conditions.  **®  This  is  apparent  from  subdivision  5,  section! 
8254,  which  provides:  **  Where  a  grant  is  made  upon  con- 
dition subsequent,  and  is  subsequently  defeated  by  the  non- 
performance of  the  condition,  the  person  otherwise  entitled 
to  hold  under  the  grant  must  reconvey  the  property  to  the 
grantor  or  his  successors  by  grant  duly  acknowledged."  Of 
course  no  reconveyance  would  be  necessary,  unless  the  title 
passed  by  the  original  grant.  The  rule  that  the  title  passe* 
in  such  conveyances  is  generally  recognized:  Towle  v.  Rem,'- 
sen,  70  N.  Y.  303;  4  Kent's  Commentaries,  125;  2  Black- 
stone's  Commentaries,  154.  In  this  case  the  court  finds  that 
Larson  performed  each  and  every  part  of  said  agreement; 
hence  the  conditions  subsequent  were  fully  performed,  leav- 
ing in  Larson  a  perfect  title. 

2.  If  there  were  any  doubt  of  the  correctness  of  the  forego- 
ing propositions,  we  think  by  the  document  signed  by  the 
plaintiff  she  is  estopped  to  maintain  this  action,  or  to  claim» 
or  assert  any  interest  in  the  property.  It  is  true  this  agree- 
ment, like  the  former  instrument  we  have  been  considering,, 
was  informal,  but  the  intention  of  the  plaintiff  to  release  her 
interest  in  the  estate  seems  clear.  The  estate  was  found  to 
be  of  the  value  of  four  hundred  dollars  at  that  time,  and 
there  were  debts  to  be  paid,  amounting,  as  we  have  seen,  to 
three  hundred  and  thirteen  dollars  and  sixty-five  cents.     It 
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was  quite  reasonable  and  natural,  therefore,  that  in  consid- 
eration of  the  property  mentioned,  found  to  be  of  the  value 
of  sixty-seven  dollars,  which  she  received,  and,  so  far  as  the 
record  shows,  still  retains,  she  was  willing  to  release  all 
claims  upon  the  estate.  This  was  evidently  her  understand- 
ing of  the  agreement,  as  she  does  not  appear  to  have  made 
any  claim  to  the  property  until  several  years  had  elapsed 
after  this  agreement  was  executed.  We  think  the  learned 
court  was  therefore  correct  in  holding  that  this  agreement 
estopped  her  from  claiming  this  property  from  the  grantee  of 
Larson,  and  that  it  in  effect  was  a  release  for  her  interest  in 
the  estate.  These  instruments,  made,  as  they  evidently  were, 
by  persons  only  slightly  acquainted  with  our  language,  and 
unaccustomed  to  preparing  legal  documents,  should  not  be 
subjected  to  the  same  strict  rules  of  construction  that  would 
be  applied  to  documents  prepared  by  lawyers  or  persons 
familiar  with  the  usual  manner  of  transacting  legal  business; 
and,  if  sufficient  appears  to  enable  a  court  to  discover  the 
intention  of  the  parties,  that  intention  '®®  should  be  carried 
into  effect  if  it  can  be  done  consistently  with  the  rules  of 
law.  The  orthography  of  the  instruments  in  controversy 
was  much  more  faulty  than  the  grammatical  arrangement, 
but  we  have  taken  the  liberty  to  correct  them  in  the  former 
respect.  Our  conclusions  are  that  the  court  gave  the  proper 
constructions  to  the  two  instruments  set  out  in  the  findings 
of  fact,  and  that  under  the  document  signed  by  Simonsoa 
the  property  in  question  was  transferred  to  Larson;  and  that 
the  instrument  was  in  effect  a  deed,  or  at  least  a  deed  with 
conditions  subsequent;  and  that,  if  the  document  did  not  in 
fact  constitute  such  a  conveyance,  the  plaintiff  is  estopped 
from  claiming  the  property  by  the  agreement  or  release 
signed  by  her.  Under  either  view  the  plaintiff  was  not  en- 
titled to  recover,  and  the  judguient  of  the  court  below  is 
therefore  affirmed. 

All  the  judges  concurring. 


Deeds — Sufficibncy  of. — No  precise  technical  wor(!8  are  reqnired  to  b« 
Qsed  in  a  conveyance  of  real  property.  The  use  of  any  words  which  amount 
to  a  present  contract  of  bargain  and  sale  is  sufficient:  Harlotoe  r.  Hudgin$f 
84  Tex.  107;  31  Am.  St.  Rep.  21,  and  extended  note. 

Deeds  —  Conveyance  upon  Condition  Subsequent  —  FoRFKrruRB  fob 
Breach  op. — This  question  will  be  found  fully  treated  in  the  extended  note 
to  Cross  V.  Carson,  44  Am.  Dec.  743,  and  in  the  notes  to  Ruddickv.  St.  Louit 
etc  l(y.  Co.,  38  Am.  St.  Rep.  575,  and  Post  v.  Weil,  12  Am.  St.  Rep.  819. 
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State  v.  Knight. 

[3  South  Dakota,  509.] 
COKTWCPT,  Judgment  for.— A  Writ  o?  Error  Libs  to  review  a  Judg- 
ment or  order  finding  a  person  guilty  of  contempt  of  court,  and  pro- 
scribing the  punishment  to  be  sufifered  therefor. 

OONTEMPT — PkOCKEDINQS  TO  PONISH,  WHEN  CRIMINAL  IN  THBIB  CHAR- 
ACTER.— If  a  contempt  consists  of  doing  a  forbidden  act,  injurious  to 
the  opposite  p:irty,  the  process  for  its  punishment  ia  criminal,  and  a 
judgment  of  conviction  can  be  reriewed  by  a  writ  of  error  if  the  statute 
of  the  state  authorizes  the  issue  of  that  writ  to  remove  for  examination 
and  review  the  record  of  criminal  actions.' 

CoHTEMFra. — A  Judgment  CoNvieriNO  and  Punishing  One  for  a  Con- 
TEMFr  or  Court  may  be  Reviewed  and  Set  Aside  Only  for  want 
of  jurisdiction  of  the  court  over  the  subject  matter,  or  the  defendant, 
or  for  want  of  power  to  render  the  particular  judgment  or  order  com- 
plained of.  The  finding  of  the  court  upon  a  question  of  fact  will  not 
be  reviewed. 

iNjuNcrioN,  Contempt  in  Di;«reqarding. — If  persons  receive  a  telegram, 
purporting  to  be  signed  by  one  who  is  known  to  them  to  be  a  judge, 
stating  that  he  had  signed  an  order  restraining  a  sale,  nevertheless 
proceed  with  such  sale,  and  upon  proceedings  against  them  are  adjudged 
to  have  committed  a  contempt  of  court,  the  judgment  convicting  them 
and  fixing  tl)eir  punishment  will  not  be  set  aside  on  writ  of  error,  al- 
though the  injunction  or  restraining  order  was  not  personally  served 
upon  them,  and  they  had  no  knowledge  thereof  other  than  that  re- 
ceived by  the  telegram. 

H.  R.  Turner  and  Taubman  &  Pottery  for  the  plaintififs  in 
error. 

Robert  Bollard,  attorney  general,  and  J.  H.  McCoy,  for  the 
respondent. 

***  Bennett,  P.  J.  On  the  seventeenth  day  of  October,  1891, 
an  order  was  made  by  the  judge  of  the  fifth  judicial  circuit, 
directed  to  A.  M.  Knight,  his  agents  and  attorneys,  restrain- 
ing them  from  making  a  sale  by  advertisement  of  certain 
mortgaged  property.  The  sale  under  said  foreclosure  had 
been  previously  fixed  for  2  o'clock  p.  m.,  on  the  seventeenth 
day  of  October,  at  Langford,  South  Dakota,  distant  from  the 
place  where  the  order  was  made  some  fifty  miles.  About 
1  o'clock  of  that  day  one  La  Due,  the  mortgagor  in  said 
mortgage,  received  the  following  telegram,  written  upon  one 
of  the  Western  Union  Telegraph  Company's  blanks: 

"  Aberdeen,  S.  D.,  10/17,  1891. 
"  To  Frank  La  Due,  Langford,  S.  Z)., 

"Have    sigtied    order   restraining   sale   under    mortgage, 
Frank  La  Due  to  A.  M.  Knight.  A.  W.  Campbell." 
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A.  W.  Campbell  was  the  judge  of  the  fifth  judicial  circuit, 
but  did  not  sign  the  telegram  officially.  This  telegram  was 
exhibited  to  the  defendants,  Daniel  Knight  and  Daniel  Hub- 
bard, the  agents  of  A.  M.  Knight,  a  short  time  before  the  sale, 
by  La  Due,  the  mortgagor,  who  requested  them  to  refrain 
from  selling  the  property.  The  defendants  disregarded  the 
telegram,  and  proceeded  to  make  the  sale.  Upon  an  affida- 
vit setting  out  tliese  facts  the  judge  made  an  order  requiring 
the  defendants  to  appear  at  the  January  term,  1892,  of  the 
circuit  court  of  Marshall  county,  and  show  cause  why  they 
should  not  be  punished  for  contempt  for  willfully  disobeying 
his  order.  Upon  the  return  day  the  defendants  appeared, 
and,  after  hearing  the  evidence  in  the  case,  the  defendants 
were  adjudged  guilty  of  contempt,  and  fined  twenty-five  dol- 
lars each,  and  ordered  committed  to  the  county  jail  until 
said  fine  was  paid.     To  this  order  the  writ  of  error  is  issued. 

•*•  We  are  confronted  at  the  threshold  with  the  objection 
that  a  writ  of  error  does  not  lie  in  a  case  of  this  character. 
If  the  objection  be  well  taken  it  is  certainly  fatal  to  this  pro- 
ceeding, and  the  only  order  that  can  properly  be  made  by  this 
court  is  one  dismissing  the  writ.  At  common  law,  judgments 
of  superior  courts  of  record  in  matters  of  contempt  were  final, 
and  not  revisable  in  any  other  court  upon  appeal  or  writ  of 
error.  By  statute  in  some  states  the  remedy  by  appeal  and 
writ  of  error  has  been  given.  There  is  no  good  reason,  how- 
ever, in  any  case  that  we  have  examined,  why  cases  of  con- 
tempt are  not  subject  to  review  in  some  manner  by  an 
appellate  court:  Ex  parte  Rowe,  7  Cal.  175;  Ex  parte  Ixing- 
don,  25  Vt.  680;  Baltimore  etc.  R.  R.  Co.  v.  City  of  Wheeling,  13 
Gratt.  40;  Stuart  v.  People,  3  Scam.  395;  Yatea  v.  People,  6 
Johns.  337.  The  power  to  punish  for  contempt  is  one  of  the 
highest  prerogatives  of  a  court  of  justice,  and  is  inherent 
in  it.  Without  it  the  citizen  would  be  without  protection 
or  security,  and  upon  its  bold  and  prudent  exercise  depend 
the  respect,  the  dignity,  and  efficiency  of  courts  of  justice 
as  arbiters  of  human  rights.  The  mandates  of  a  court 
must  in  all  cases  be  obeyed:  Cossart  v.  State,  14  Ark.  541; 
Ez  parte  Robinson,  19  Wall.  605;  Ex  parte  Smith,  28  Ind. 
47;  In  re  Moore,  63  N.  C.  397;  State  v.  Earl,  41  Ind.  464; 
Taylor  v.  Mnffatt,  2  Blackf.  305;  People  v.  Pirfenbrink,  96  111. 
68.  If  wrong  be  done  a  citizen  by  error  of  facts  or  judgment 
in  the  exercise  of  this  power,  there  must  be  some  channel  of 
redress  provided  by  law  to  rectify  the  wrong.    In  the  absence 
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of  statutory  enactments  there  must  be  some  tribunal  to  review 
and  correct  this  error,  and  some  road  leading  to  that  tribunal 
which  aggrieved  parties  may  take  to  reach  it.  Tlie  practice 
of  bringing  up  for  the  consideration  of  appelhite  courts  con- 
tempt proceedings  by  writ  of  error  to  the  final  judgment  has 
been  allowed  in  many  of  the  states:  See  cases  cited  above; 
Winkelman  v.  People,  50  111.  449;  Butler  v.  People,  2  Col.  295; 
Storey  v.  People,  79  111.  45;  22  Am.  Rep.  158;  Myers  v.  State^ 
46  Ohio  St.  473;  15  Am.  St.  Rep.  638;  Wyatt  v.  People,  17  Col. 
252.  In  other  states  the  writs  of  certiorari  and  habeas  corpus 
have  been  resorted  to:  State  v.  Leftwich,  41  Minn.  42;  Brown 
County  V.  Winona  etc.  Land  Co.,  38  Minn.  397;  In  re  Fanning, 
40  Minn.  4;  Batcheldery.  Moore,  42  Cal.  413.  But  under  our 
*"  statute  it  would  seem  that  the  writ  of  error  was  the  most 
appropriate  mode  to  reach  the  desired  end.  Under  the  com- 
mon law  writs  of  error  were  considered  writs  of  right,  and 
issued  of  course  in  all  criminal  cases  not  capital.  In  capital 
criminal  cases  it  was  a  writ  of  grace,  and  issued  on  motion  or 
petition:  See  Yates  v.  People,  6  Johns.  372,  where  a  large  num- 
ber of  cases  are  cited,  and  an  able  and  extensive  exposition  of 
proceedings  in  contempt  is  made  by  the  court.  Under  our 
statute  writs  of  error  are  used  to  remove  to  this  court,  for  exam- 
ination and  review,  the  record  in  criminal  actions;  these  writs 
to  be  allowed  in  all  cases  from  the  final  decisions  of  inferior 
courts,  under  such  regulations  as  are  prescribed  by  law.  The 
writ  may  be  sued  out  by  the  defendant  from  a  final  judg- 
ment of  conviction,  from  an  order  refusing  a  motion  in  arrest 
of  judgment,  or  from  an  order  refusing  a  new  trial:  See 
Comp.  Laws,  sees.  7499,  7500,  7502.  The  question  of  review 
by  writ  of  error  would  then  seem  to  rest  upon  the  proposition 
as  to  whether  contempt  of  court  is  a  specific  criminal  offense 
or  not.  It  is  no  doubt  true  that  attachment  for  contempt  is 
sometimes  regarded  as  process  in  a  civil  action. 

Blaekstone  (4  Blackstone's  Commentaries,  c.  20)  treats  of 
contempt  under  the  head  of  "  Summary  Convictions."  They 
are  classed  with  other  misdemeanors,  from  which  they  are 
distinguished  only  by  the  mode  in  which  they  are  prosecuted; 
every  superior  court  being  necessarily  invested  with  juris- 
diction to  punish  contempt  of  its  authority  by  summary 
process.  After  enumerating  the  different  species  of  con- 
tempt, he  mentions  "  those  committed  by  parties  to  any  suit 
or  proceeding  before  the  court,  as  by  disobedience  of  any 
rule  or  order  made  in  the  progress  of  a  cause  by  nonpay- 
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ment  of  costs  awarded  by  the  court  upon  a  motion,  or  by 
nonobservance  of  awards  duly  made  by  arbitrators  or  um- 
pires, after  having  entered  into  a  rule  for  submitting  to  such 
determination.  Indeed,  the  attachment  for  most  of  the  spe- 
cies of  contempt,  and  especially  for  noripayment  of  costs 
and  nonperformance  of  awards,  is  to  be  looked  upon  rather 
as  a  civil  execution  for  the  benefit  of  the  injured  party, 
though  carried  on  in  the  shape  of  a  criminal  process  of  con- 
tempt of  the  authority  of  the  court;  and  therefore  it  hath 
been  held  that  such  contempt,  and  process  thereon,  being 
properly  the  civil  remedy  ***  of  individuals  for  a  private 
injury,  are  not  released  or  affected  by  the  general  act  of 
pardon."  Then  by  a  parity  of  reasoning  it  would  seem  that 
civil  contempts  would  be  appealable  under  the  provision  of 
the  statute  regulating  appeals.  But  the  question  remains 
whether  the  contempt  alleged  against  the  plaintiffs  in  error 
in  the  case  at  bar  is  one  of  these.  It  arose  in  the  alleged 
disobedience  of  an  injunction  order  restraining  the  plaintiffs 
in  error  from  foreclosing  a  mortgage,  and  so  far  it  would 
probably  come  within  those  classes  of  cases  described  by 
Blackstone  in  the  above  quotation.  His  language  is  "most 
of  the  species,"  and  the  examples  given  in  illustration  are  of 
nonpayment  of  costs  and  nonperformance  of  awards.  These 
€xai)i>les  clearly  indicate  the  criterion  by  which  it  may  be 
determined  whether  the  process  is  civil  or  criminal.  If  the 
contempt  consists  in  the  refusal  of  a  party  to  do  something 
which  he  is  ordered  to  do  for  the  benefit  or  advantage  of  the 
opposite  party,  the  process  is  civil,  and  he  stands  committed 
till  he  complies  with  the  order.  The  order  in  such  a  case  is 
not  in  the  nature  of  a  punishment,  but  is  coercive,  to  com- 
pel him  to  act  in  accordance  with  the  order  of  the  court.  If, 
on  the  other  hand,  the  contempt  consists  in  the  doing  of  a 
forbidden  act,  injurious  to  the  opposite  party,  the  process  is 
criminal,  and  conviction  is  followed  by  fine  or  imprisonment, 
or  both;  and  this  is  by  way  of  punishment.  In  one  case  the 
private  party  is  interested  in  the  enforcement  of  the  order, 
and  the  moment  he  is  satisfied  the  imprisonment  ceases.  On 
the  other  hand,  the  state  alone  is  interested  in  the  enforce- 
ment of  tlie  penalty,  it  being  a  punishment  which  operates 
in  terrorem,  and  by  that  means  has  a  tendency  to  prevent  a 
repetition  of  the  offense  in  other  similar  cases.  This  rule,  as 
definitely  stated,  has  not  been  expressly  recognized  by  any 
case  coming  under  our  observation,  but  is  consistent  with  all 


Feb.  1893.]  State  v.  Knight.  818 

the  decisions:  New  Orleans  v.  Steamship  Co.,  20  WaTI.  387; 
Baltivwre  etc.  R.  R.  Co.  v.  Wheeling,  13  Gratt.  57;  Ex  parte 
Kearney,  7  Wheat.  38;  Stuart  v.  People,  3  Scam.  395;  Ex  parte 
Thatcher,  7  111.  170;  Crook  v.  People,  16  111.  536. 

In  the  case  of  Ex  parte  Thatcher,  7  III.  170,  Justice  Scates 
said:  "It  is  indeed  denied  that  any  appeal  or  writ  of  error 
lies  from  its  judgment  for  contempt  by  any  court.  I  will  not 
undertake  to  decide  **'  the  general  question,  but  the  power 
has  its  limits.  The  court  may  not  treat  any  and  every  act 
as  a  contempt,  and  I  have  no  doubt  that  the  appellate  court 
may  revise  and  reverse  its  judgment  when  it  exceeds  its  ju- 
risdiction, by  treating  that  as  a  contempt  which  in  law  is  no 
contempt,  and  cannot  be.  The  supervision  will  be  to  ascertain 
that  fact."  This  case  was  brought  to  the  supreme  court  by 
writ  of  error. 

In  the  case  of  New  Orleans  v.  Steamship  Co.,  20  Wall.  387, 
Judge  Swayne,  in  delivering  the  opinion  of  the  court,  said: 
*'  Contempt  is  a  specific  criminal  ofFense.  The  imposition  of 
the  fine  was  a  judgment  in  a  criminal  case.  That  part  of  the 
decree  is  as  distinct  from  the  residue  as  if  it  were  a  judgment 
upon  an  indictment  for  perjury  committed  in  a  deposition 
read  at  the  hearing.  This  court  can  take  cognizance  of  a 
criminal  case  only  upon  a  certificate  of  division  in  opinion," 
and  dismissed  the  writ  of  error  because  the  supreme  court 
had  no  jurisdiction  to  review  a  criminal  offense.  Baltimore 
etc.  R.  R.  Co.  V.  Wheeling,  13  Gratt.  57,  was  a  case  brought  to 
the  supreme  court,  the  defendant  having  been  fined  for  con- 
tempt in  disobeying  an  interlocutory  order  made  in  a  case. 
The  court  said:  "A  contempt  of  court  is  in  the  nature  of  a 
criminal  ofi'ense,  and  the  proceeding  for  its  punishment  is  in 
the  nature  of  a  criminal  proceeding.  The  judgment  in  such 
a  proceeding  can  be  reviewed  by  a  superior  tribunal  only  by 
writ  of  error,  and  not  always  in  that  way."  To  the  same 
effect  see  Fischer  v.  Hayes,  6  Fed.  Rep.  63.  The  case  at  bar, 
under  the  rule  above  announced,  presents  a  contempt  proceed- 
ing in  the  nature  of  a  criminal  action,  and  we  think  it  was 
properly  brought  to  this  court  by  writ  of  error.  Consequently, 
the  objection  made  by  the  attorney  general  cannot  be  sus- 
tained. The  cases  of  Hayes  y.  Fischer,  102  U.  8.  121;  Ex 
parte  Kearney,  7  Wheat.  38,  and  New  Orleans  v.  Steamship 
Co.,  20  Wall.  387,  cited  by  the  attorney  general,  while  sus- 
taining the  position  that  contempt  proceedings  are  criminal 
in  their  nature,  and  for  that  reason  the  supreme  court  of  the 
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United  States  would  not  take  jurisdiction  of  them,  do  not 
decide  that  writ  of  error  was  not  the  proper  process  for 
bringing  up  the  cases  for  review,  and  they  are  not  proper 
authorities  to  sustain  the  objection  that  this  is  not  the  proper 
remedy. 

•'•  Having  held  that  writ  of  error  is  the  proper  mode  of 
bringing  up  for  review  criminal  contempt  proceedings,  the 
next  question  is,  To  what  extent  will  such  proceedings  be 
reviewed?  It  seems  to  be  well  settled  that  contempt  orders 
or  judgments,  while  not  ordinarily  reversible  for  mere  error, 
may  be  set  aside  for  want  of  jurisdiction  of  the  court  over 
the  subject  matter  or  the  defendant,  or  for  want  of  power  to 
Tender  tlie  particular  judgment  or  the  order  complained  of: 
Ex  parU  Reed,  100  U.  S.  13,  23;  Hayne  on  New  Trial  and 
Appeal,  sec.  198;  2  Bisliop's  Criminal  Law,  sec.  268;  Vilas  v. 
Burton,  27  Vt.  56;  People  v.  Kelly,  24  N.  Y.  74;  Phillips  v. 
Welch,  11  Nev.  188;  Slate  v.  Galloway,  5  Cold.  327;  98  Am. 
Dec.  404.  Bishop,  in  the  section  cited,  supra,  says:  "  It  is 
not  within  the  plan  of  this  volume  to  discuss  questions  of 
practice,  yet  it  may  be  observed  that  the  very  nature  of  con- 
tempt compels  the  court  against  which  it  is  committed  to 
proceed  against  it,  and,  if  the  court  has  jurisdiction,  precludes 
any  other  or  superior  tribunal  from  taking  cognizance  of  it, 
whether  directly  on  an  appeal,  or  otherwise.  Under  peculiar 
provisions  of  law,  however,  in  some  of  the  states,  and  the 
pressure  of  modern  opinion,  the  superior  courts  do  in  a  meas- 
ure— not  fully — correct  errors  of  the  inferior  ones  in  the  mat- 
ter." In  Vilas  v.  Burton,  27  Vt.  56,  it  is  said:  "  The  English 
courts  have  always  held  that  proceedings  for  contempt  in  one 
oourt,  when  the  court  has  jurisdiction  of  the  subject  matter 

and  of  the  parties,  are  not  revisable  in  any  other  court 

And  no  cases  are  brought  to  light  where  such  proceedings  in 
the  superior  court  have  ordinarily  been  held  revisable,  un- 
less when  the  proceedings  were  so  irregular  as  to  be  against 
the  law,  and  to  give  the  court  no  proper  jurisdiction."  In 
the  case  of  People  v.  Kelly,  24  N.  Y.  74,  the  court  said:  "The 
question  whether  the  alleged  oflender  really  committed  the 
act  charged  will  be  conclusively  determined  by  the  order  or 
judgment  of  the  court,  and  so  with  equivocal  acts,  which  may 
be  culpable  or  innocent,  according  to  circumstances;  but, 
when  the  act  is  necessarily  innocent  or  justifiable,  it  would  be 
preposterous  to  hold  it  a  cause  of  imprisonment."  In  Phillipi 
y,  Welch,  11  Nev.  188,  it  was  held  that  the  review  must  be 
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limited  to  the  question  of  jurisdiction,  and  that  no  error  of 
fact  or  law  not  jurisdictional  in  character  could  be  consid- 
ered. These  decisions  are  in  harmony  with  the  decision  in 
California:  Ex  parte  Perkins,  18  Cal.  60;  People  v.  O^Neil,  47 
Cal.  *"  109;  Roe  v.  Superior  Court,  60  Cal.  93;  Hayne  on 
New  Trial  and  Appeal,  198.  See,  also,  Romeyn  v.  Caplis,  17 
Mich.  455. 

While  we  have  jurisdiction  to  review  an  order  punishing 
for  a  criminal  contempt,  so  far  as  to  ascertain  whether  the 
court  inflicting  the  punishment  had  jurisdiction,  and  as  to 
whetiier  the  words  or  acts  charged  constitute  a  contempt, 
yet  the  decision  of  the  court  making  it  is  not  to  be  lightly 
reversed.  It  ought  not  to  be  reviewed  unless  it  is  apparent 
that  no  contempt  has  been  committed,  or  that  the  court 
exercised  its  authority  in  a  capricious,  oppressive,  or  arbi- 
trary manner.  A  case  might  arise,  even  if  the  court  has 
jurisdiction,  where  the  acts  alleged  as  a  contempt  were  not 
contemptuous,  nor  intended  to  be.  In  the  case  at  bar  there 
can  be  no  doubt  the  court  below  had  jurisdiction  to  punish 
for  contempt  a  person  who  willfully  and  intentionally  vio- 
lated an  order  of  court  restraining  and  forbidding  a  sale  of 
property  under  a  mortgage  foreclosure.  The  only  question, 
then,  arising  in  this  case  is  whether  the  act  of  the  plaintiffs 
in  error  constitutes  a  contempt.  The  record  shows  that  such 
an  order  was  made,  and  it  is  alleged  that  it  was  brought  to 
the  knowledge  of  the  plaintiffs  in  error,  restraining  the  sale 
under  the  mortgage  of  Frank  La  Due  to  A.  M.  Knight;  yet, 
in  the  face  of  this  knowledge,  these  plaintiffs  in  error  did 
proceed  to  make  the  sale.  But  it  is  said  the  manner  in 
which  this  was  communicated  to  them  did  not  import  to 
them  such  a  legal  notice  as  they  were  bound  to  respect.  If 
we  were  inclined  to  agree  with  this  view  from  the  evidence, 
we  think,  under  the  rule  above  announced,  we  would  not  be 
justified  in  reversing  a  court  which  had  found  as  a  matter 
of  fact  to  the  contrary.  Tlie  judgment  of  the  court  recites, 
after  hearing  the  affidavits  of  several  parties  and  the  argu- 
ment of  counsel,  that  the  plaintiffs  in  error  did  willfully 
and  knowingly  violate  the  injunction  order,  and  are  guilty 
of  contempt.  This  finding  of  fact,  when  based  upon  con- 
flicting testimony  or  upon  testimony  which  is  susceptible  of 
more  than  one  construction,  will  not  be  set  aside  by  an 
appellate  court.  The  plaintiffs  in  error  admit  the  receipt  of 
the  telegram  stating  au  order  had  been  made  restraining 
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them  from  proceeding  with  the  sale.  This  was  received 
before  the  sale  had  taken  place.  They  do  not  deny  that 
they  knew  that  A.  W.  Campbell  was  the  judge  ***  of  the 
circuit  court  of  the  county  in  which  the  sale  was  to  take 
place.  If  any  doubts  existed  as  to  the  genuineness  of  the 
telegram  there  could  have  been  no  serious  consequences  fol- 
lowing a  postponement  of  the  sale  until  such  time  as  this 
could  have  been  ascertained,  and  it  was  their  duty  to  have 
done  so.  Not  having  done  so,  as  reasonable  men  would  have 
done,  the  consequence  must  follow. 

The  judgment  of  the  court  below  is  aflBrmed. 

All  the  judges  concur.      

Contempt — Whbn  Criminal  Procbbdino.  —  When  the  eontempt  con- 
■istfl  of  something  done  or  omitted  in  the  presence  of  the  court  tending  to 
impede  or  interrupt  its  proceedings  or  lessen  its  dignity,  or  oat  of  its  pres- 
ence in  disregard  or  abuse  of  its  process,  or  in  doing  some  act  injurious  to 
a  party  protected  by  order  of  the  court  which  has  been  forbidden  by  its 
order,  the  proceeding  is  punitive,  and  by  way  of  punishment  for  the  wrong- 
ful  act  and  to  rindicate  the  authority  and  dignity  of  the  people  as  repre- 
sented in  and  by  their  judicial  proceedings:  Lester  r.  People,  150  IlL  408; 
41  Am.  St.  Rep.  375,  and  note. 

Contempt — Rbview  ov  Judqmxnt  roR.  —The  finding  of  a  court  that  a 
oontempt  has  been  committed  is  not  conclusive  in  a  proceeding  by  a  writ 
of  review  if  it  farther  appears  from  all  the  facts  disclosed  that  the  acts 
charged  and  found  coald  in  no  circumstances  constitute  contempt  of  court: 
Jn  re  Shortridge,  99  Cal.  526;  37  Am.  St.  Rep.  78;  but  see  Letter  t.  People, 
150  111.  408;  41  Am.  St.  Rep.  375.  The  question  of  review  of  oontempt 
proceedings  will  be  found  thoroughly  treated  in  the  extended  notes  to 
Wulzen  T.  Board  of  Supervitort^  40  Am.  St  Rep.  86,  and  MuUin  r.  People, 
82  Am.  St.  Rep.  417. 
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[66  VXRHONT,    21.] 

Will,  Construction  ot— Children,  Who  are. — Part  of  a  will  providedT 
as  follows:  "I  gvfe,  devise,  and  bequeath  all  the  remainder  of  my  es> 
tate,  real  and  personal,  in  equal  shares,  to  my  children  who  may  be  lir- 
ing  at  the  time  of  my  decease,  during  their  respective  natural  lives,  and» 
after  their  respective  deaths,  in  equal  shares  to  their  respective  chiU 
dren;  and  if  any  child  shall  have  died  previous  to  my  decease,  leaving 
children,  the  share  of  such  child  shall  go  to  his  or  her  children  in  equs^ 
shares;  provided,  that  if  any  of  my  said  children  shall  die  after  my- 
decease,  without  children,  the  share  of  such  child  shall  be  equally- 
divided  among  my  other  children  in  the  same  manner  as  my  other  es- 
tate." This  was  construed  to  let  in  the  grandson  of  one  of  the  testae- 
tor's  daughters  so  that  he  took  the  share  of  his  grandmother  npon  her- 
deceaae,  although  his  mother  had  died  before  the  making  of  the  will,, 
and  his  grandmother  bad  no  other  children. 

Ejectment.  Plea,  the  general  issue.  The  cause  was  tried 
by  the  court  upon  an  agreed  statement  of  facts.  There  was 
a  judgment  pro  forma  for  the  plaintiff,  and  the  defendant 
excepted. 

Stewart  &  FtWa,  for  the  defendant. 

Button  &  ButtoUy  for  the  plaintiflF. 

•'  RowELL,  J.  The  part  of  the  will  that  we  are  called 
upon  to  construe  reads  as  follows:  " I  give,  devise,  and  be* 
queath  all  the  remainder  of  my  estate,  real  and  personal,  in 
equal  shares,  to  my  children  who  may  be  living  at  the  time  of 
my  decease,  during  their  respective  natural  lives,  and,  after 
their  respective  deaths,  in  equal  shares  to  their  respective 
children;   and  if  any  child  shall  have  died  previous  to  my 
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decease,  leaving  children,  the  share  of  such  child  shall  go  to 
his  or  her  children  in  equal  shares;  provided,  that  if  any  of 
■ray  said  children  shall  die  after  my  decease,  without  children, 
the  share  of  such  child  shall  be  equally  divided  among  nay 
other  children  in  the  same  manner  as  my  other  estate." 

Polly  Hurd,  the  defendant's  grandmother,  was  a  daughter 
of  the  testator's,  and  long  survived  him,  and  died  without 
•children,  her  daugliter,  Salome  James,  the  defendant's 
mother,  having  died  before  the  will  was  made.  The  de- 
manded premises  were  set  off  to  Mrs.  Hurd  for  life,  and  she 
possessed  them  till  her  death,  and  the  defendant  has  pos- 
sessed them  since;  and  the  question  is,  whether  he  is  enti- 
tled to  them  under  the  will. 

In  the  first  place,  the  testator  gives  life  estates  to  his  chil- 
dren that  survive  him,  remainders  to  their  children.  Had 
he  stopped  here  none  of  his  grandchildren  would  take  ex- 
cept the  children  of  his  surviving  children.  But  he  goes 
on  to  say  that  "if  any  child  shall  have  died  previous  to  my 
decease,  leaving  children,  the  share  of  such  child  shall  go 
to  his  or  her  children  in  equal  shares."  It  is  claimed  that 
the  words  *'  any  child,"  as  here  used,  relate  equally  to  the 
testator's  descendants  of  either  degree  named  in  the  previous 
clause,  and  include  grandchildren  as  well  as  children,  and 
therefore  include  the  defendant's  mother;  that  the  words 
*'  the  share  of  such  child  shall  go,"  etc.,  mean  that  the  share 
such  child  would  have  taken  if  living,  "shall  go,"  etc;  that 
the  words  of  the  proviso,  *'  if  any  of  my  said  children  shall 
die  after  my  decease,  without  children,"  favor  this  construc- 
tion, •*  as  the  words  "  without  children,"  should  be  con- 
strued to  mean  without  having  had  children,  or  without 
issue;  and  that  therefore  the  defendant  takes. 

We  recognize  the  rule  that  in  construing  wills  the  word 
*' children"  is  deemed  to  have  been  used  in  its  popular  sense, 
that  is,  as  signifying  descendants  in  the  first  degree,  and  that 
this  sense  is  not  to  be  enlarged  so  as  to  include  more  remote 
descendants,  unless  it  appears  that  such  was  the  intention  of 
the  testator.  But  this  rule  must  be  considered  with  due 
regard  to  the  other  rules  of  construction  applicable  to  the 
case,  and  such  construction  adopted  as  will  best  effectuate 
the  testator's  purpose  as  disclosed  by  the  will  when  read  in 
the  light  of  the  attendant  circumstances.  Another  rule  is, 
that,  although  an  intention  to  disinherit  an  heir,  even  a 
lineal  descendant,  when  it  clearly  appears,  must  be  carried 
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out,  jet  that  such  intention  will  not  be  attributed  to  a  testator 
when  he  uses  language  capable  of  a  construction  that  will 
not  so  operate. 

A  majority  of  the  court  thinks  that  the  words,  "  any  child," 
in  the  clause  next  before  the  proviso,  mean  any  child  of 
either  class  of  children  previously  named,  that  is,  any  of  the 
testator's  own  children,  or  any  of  the  children  of  his  children, 
that  is,  any  of  his  grandchildren.  It  is  true  that  the  verb 
*'  shall  have  died,"  being  in  the  second  future  tense,  gram- 
matically considered,  points,  not  to  what  had  taken  place  when 
the  will  was  made,  as  the  death  of  the  defendant's  mother 
had,  but  to  what  might  take  place  thereafter,  and  before  the 
testator's  death;  but  we  do  not  think  that  the  verb  was  here 
used  in  its  strict  grammatical  tense,  but  as  referring  to  what 
bad  already  taken  place  when  the  will  was  made,  as  well  as 
to  what  might  take  place  thereafter,  and  before  the  testa- 
tor's death,  and  that  tlie  words  "  the  share  of  such  child 
shall  go,"  etc.,  mean  the  share  such  child  would  have  taken, 
if  living,  shall  go,  etc.  This  enlarged  sense  of  the  word 
"  child  "  is  favored  by  the  word  "  heirs,"  used  in  regard  to  the 
'*  disposition  of  whatever  might  remain  of  what  was  given 
to  the  widow,  which,  it  is  provided,  "  shall  go  to  the  heirs," 
etc.,  "  according,  to  the  provisions  hereinafter  stated  for  the 
disposition  of  the  remainder  of  ray  estate."  Indeed,  the 
whole  tenor  of  the  will  on  this  subject  is  to  the  effect  that  it 
was  the  intention  of  the  testator  that  the  remainders  limited 
upon  the  respective  life  estates  to  his  children  should  go  to 
the  children  of  each  life  tenant  or  to  their  descendants,  as 
the  case  might  be,  and  on  failure  or  for  want  of  both,  to  his 
own  children.  Tiiis  construction  lets  the  defendant  in  while 
any  other  construction  disinherits  him;  and  besides  this  is 
equality,  at  which  the  testator  seems  to  have  aimed. 

Judgment  reversed  and  judgment  for  defendant. 


Wills — Constkuotion  or  Term  "Children." — The  word  "children" 
"will  not  be  interpreted  so  as  to  include  "grandchildren,"  unless  there  are 
no  others  who  can  take,  except  grandchildren,  nnder  the  provisions  of  the 
rule:  See  note  to  Estate  of  Hunt,  19  Am.  St.  Rep.  644.  In  Estate  of  Srhedel, 
73  Cal.  594,  the  word  "  children"  was  construed  to  mean  grandchildren: 
See  note  to  Elliott  v.  Elliott,  10  Am.  St.  Rep.  69.  "Children"  imports  only 
immediate  descendanta:  Mt^ffbrd  r.  Dougherty,  89  Ky.  68;  25  Am.  St.  Rapk 
£21,  and  nots. 
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In  re  Hodges'  Estate. 

[66   Vermont,  70.] 

Trusts. — 1»  a  Trustee  Commingles  Trust  Funds  with  bis  own,  and  the 
mingling  is  followed  by  actual  loss,  accidental  or  otherwise,  he  must 
make  good  the  entire  loss  to  the  trust  fund,  both  principal  and  inter* 
est. 

Trusts — CoMMrNOLiNO  of  Trust  Funds— Interest. — A  trustee  who  com- 
mingles the  entire  trust  estate  with  his  own  should  be  charged  th« 
highest  legal  rate  of  interest  ou  the  entire  trust  fund,  which  should  be 
computed  with  annual  rests,  including  anj'  balance  of  interest  remain* 
ing  in  his  hands  at  the  end  of  each  year.  Nothing  can  be  allowed  him 
for  his  services  in  caring  for  the  trust  fund. 

Teusts. — The  Trustee  Himself  is  a  Competent  Witness,  in  the  settle* 
ment  of  a  trustee's  account,  as  to  all  matters  touching  the  management 
of  the  trust  fund,  its  disposal,  or  its  income. 

Appeal  from  a  decree  of  the  probate  court  settling  the  ac- 
count of  Smith  Hodges,  executor  and  trustee.  The  case  was 
heard  upon  the  report  of  a  commissioner  and  exceptions. 
There  was  a  judgment  that  the  report  be  accepted,  and  that 
there  was  nothing  due  from  Smith  Hodges.  The  estate  of 
Polly  Hodges,  appellant,  excepted.  Edmund  Hodges  died 
February  22,  1864,  leaving  a  will  of  which  Smith  Hodges 
was  appointed  executor  by  the  probate  court.  On  March  11, 
1867,  the  executor  settled  his  account  in  the  probate  court. 
There  was  found  to  be  three  thousand  six  hundred  and  ten 
dollars  and  sixty-five  cents  remaining  in  his  hands,  and  he 
was  ordered  by  a  decree  of  court  to  account  to  Polly  Hodges, 
widow  of  the  deceased,  for  the  use  and  income  of  said 
amount  during  her  lifetime,  agreeably  to  the  provisions  of 
the  will  of  the  testator.  The  accounting  before  the  commis- 
sioner was  between  the  estate  of  Polly  Hodges  and  Smith 
Hodges,  it  being  claimed  upon  the  part  of  the  former  that 
the  latter  had  not,  in  the  lifetime  of  Polly  Hodges,  paid  over 
the  income  of  said  trust  fund.  Polly  Hodges  was  the  mother 
of  Smith  Hodges,  and  died  on  May  20,  1888.  From  the 
time  of  settlement  in  the  probate  court,  until  the  death  of  his 
mother.  Smith  Hodges  had  mingled  the  trust  funds  with  his 
own  estate,  and  had  kept  no  separate  accounts.  He  claimed 
that  he  had  paid  over  to  his  mother  a  sum  in  excess  of  what 
the  income  of  the  fund  in  his  hands  would  reasonably  be. 
He  also  claimed  several  deductions  by  reason  of  losses  of 
income,  all  of  which  were  disallowed  by  the  commissioner, 
except  one.  On  June  2,  1877,  Smith  Hodges  loaned  one 
Ford  one  thousand  dollars  belonging  to  'the  trust  fund,  and 
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four  hundred  and  eighty-three  dollars  of  his  own  money, 
and  took  Ford's  note,  payable  to  liimself,  personally,  for  the 
whole  sura,  and  a  mortgage  on  certain  real  estate  to  secure 
the  note.  Upon  reasonable  inquiry  he  concluded  that  the 
property  was  worth  two  thousand  two  hundred  dollars, 
and  was  good  security  for  the  sum  loaned.  Ford  became 
insolvent  and  Hodges  had  to  take  the  property  in  1882  in 
payment  of  the  note.  He  held  the  title  thereto  until  March 
1884,  when  he  sold  the  property  for  twelve  hundred  dol- 
lars. Taking  into  account  the  amount  which  he  had  ex- 
pended in  connection  with  the  property,  and  the  amount 
wliich  he  had  received  from  it,  there  was'a  net  loss  of  prin- 
cipal, besides  a  loss  of  interest  from  June  2,  1877,  to  the  date 
of  the  sale,  March  27,  1884,  which  the  commissioner  held 
should  be  deducted  from  the  income  of  the  trust  fund.  It 
was  found  by  the  commissioner  that  Hodges  acted  with 
reasonable  prudence  in  negotiating  the  loan  and  in  caring 
for  and  disposing  of  the  property,  and  that  the  loss  was 
occasioned  mainly  or  wholly  by  the  depreciation  of  the 
value  of  the  mortgaged  property  and  by  the  insolvency  of 
the  mortgagor. 

Norman  Paul,  for  the  appellant. 

William  E.  Johnson  and  French  dc  Southgate,  for  the  ap- 
pellee. 

"  Thompson,  J.  It  was  held  in  this  case,  reported  in  63 
Vt.  661,  that  after  the  ascertainment  of  the  amount  of  the 
residuum  of  tlie  estate  of  Edmund  Hodges,  and  the  decree  of 
the  probate  court  leaving  it  in  the  hands  of  Smith  Hodges, 
the  executor,  to  be  applied  to  the  use  of  the  widow,  Polly 
Hodges,  in  accordance  with  the  provisions  of  the  will,  tlie  ex- 
ecutor was  under  the  obligations  of  a  trustee  as  completely  as 
if  so  named  in  the  will  and  appointed  by  the  court.  On  this 
basis  he  is  to  account  for  the  income  of  the  trust  fund,  to 
which  the  widow  was  entitled. 

The  executor  contends  that  he  should  not  be  charged  with 
the  interest  on  the  fund  lost  by  the  loan  to  Joseph  Ford.  A 
trustee  is  bound  to  act  with  good  faith.  He  is  not  to  use  the 
trust  property  in  his  own  private  business,  nor  is  he  to  make 
any  incidental  profits  for  himself  in  its  management,  nor  is 
he  to  acquire  pecuniary  gains  from  his  fiduciary  position. 
An  important  duty  of  good  faith  prohibits  the  trustee  from 
mixing  the  trust  property  and  his  own  property  together  ia 
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one  amount,  the  depositing  trust  moneys  in  his  own  personal 
account  with  his  own  moneys  in  bank,  and  all  similar  modes 
of  combining  or  failing  to  distinguish  between  the  two  funds. 
This  rule  is  designed  to  protect  the  trustee  from  temptation, 
from  the  hazard  of  loss,  and  of  being  a  possible  defaulter, 
as  well  as  to  protect  the  trust  fund.  Whatever  may  be  the 
reason  or  motive  that  prompts  it,  if  the  trustee  commingles 
the  trust  property  with  his  own,  and  the  mingling  is  followed 
by  actual  loss,  accidental  or  otherwise,  the  trustee  must  make 
good,  not  only  the  principal  sum  lost,  but  also  the  interest:  2 
Pomeroy's  Equity  Jurisprudence,  Ist  ed.,  sec.  1076;  Farioell 
V.  Steen,  46  Vt.  678;  McClosky  v.  Oleason,  56  Vt.  264;  48  Am. 
Rep.  770.  This  is  the  only  safe  rule  for  the  administration 
of  trusts.  It  was  held  otherwise  in  Barney  v.  Parsons,  54  Vt. 
624;  41  Am.  Rep.  858;  but  in  so  '*  far  as  that  case  is  in  con- 
flict with  this  rule  we  think  it  ought  not  to  be  followed. 

Smith  Hodges,  by  loaning  Ford  one  thousand  dollars  of 
the  trust  fund  and  four  hundred  and  eighty-three  dollars  of 
his  own  money,  and  taking  Ford's  note  for  the  whole  amount, 
payable  to  himself,  personally  commingled  the  trust  fund 
with  his  own,  and  he  must  make  good  the  interest  lost  by 
that  transaction. 

The  commissioner  finds  that  the  executor  commingled  the 
entire  trust  funds  with  his  own,  during  the  greater  portion  of 
the  time  covered  by  the  accounting,  and  neglected  to  keep 
any  separate  account  of  the  same  or  of  the  interest  received 
thereon.  He  must,  therefore,  be  charged  with  the  highest 
legal  rate  of  interest  on  the  entire  fund,  and  can  be  allowed 
nothing  for  his  services  in  caring  for  the  same:  McCloskey  v. 
Gleason,  56  Vt.  264;  48  Am.  Rep.  770. 

It  is  objected  that  Smith  Hodges  was  not  a  competent  wit- 
ness upon  any  matter  in  this  accounting.  By  the  provisions 
of  Revised  Laws,  section  2105,  and  section  2490,  it  is  made 
the  duty  of  the  probate  court  to  examine  every  executor  and 
administrator  and  guardian,  upon  oath,  as  to  the  correct- 
ness  of  his  account,  before  the  same  is  allowed  by  the  court, 
except  when  no  objection  is  made  to  its  allowance,  and  its 
correctness  is  satisfactorily  established  by  competent  testi- 
mony. Revised  Laws,  section  2298,  imposes  the  same  duty 
as  to  the  examination  of  a  trustee,  as  to  the  correctness  of  his 
account,  before  its  allowance  by  the  court.  In  cases  of  this 
kind,  the  county  court  is  an  appellate  probate  court:  Rev. 
Laws,  sec.  2268.     Under  these  statutory  provisions  Smith 
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Hodges  was  a  competent  witness  upon  all  questions  and  mat- 
ters touching  his  management  of  the  trust  fund  and  the  dis- 
posal of  the  same,  or  the  income  thereof,  by  him.  All  the 
findings  of  the  commissioner  necessary  for  the  final  dis- 
position of  the  case  are  made,  either  upon  testimony  of  Smith 
Hodges,  admissible  **  under  this  rule,  or  upon  other  compe- 
tent testimony  having  a  legal  tendency  to  prove  the  facts 
found. 

The  commissioner  has  not  made  a  formal  statement  of  the 
trustee's  account,  but  he  has  reported  such  facts  as  enable 
this  court  to  determine  what  judgment  is  to  be  rendered. 
The  account  is  to  be  adjusted  with  annual  rests,  as  indicated 
by  tlie  commissioner.  The  trustee  is  to  be  credited  each  year 
with  the  sum  allowed  him  by  the  commissioner,  and,  as  no 
objection  is  made  to  allowing  him  the  sums  he  paid  out  for  the 
funeral  charges  of  Polly  Hodges  and  for  gravestones  for  her,  he 
is  to  be  allowed  for  the  same  in  this  accounting,  but  we  ex- 
press no  opinion  whether  these  two  items  are  technically  al- 
lowable in  this  accounting,  if  objected  to.  He  is  to  be  charged 
each  year  with  the  interest  on  the  entire  fund,  and  upon  any 
balance  of  such  interest  remaining  in  his  hands  at  the  end  of 
each  year,  after  deducting  the  sum  allowed  him  for  each 
year.  On  this  basis,  allowing  the  funeral  charges  and  cost 
of  gravestones,  as  paid  May  20,  1888,  the  date  of  the  death 
of  Polly  Hodges,  there  was  then  due  from  the  trustee  the 
sum  of  five  hundred  and  fifty-six  dollars  and  ninety-eight 
cents. 

The  judgment  of  the  county  court  is  reversed,  and  the  bal- 
ance of  the  income  payable  to  Polly  Hodges,  due  and  unpaid, 
is  adjudged  to  be  five  hundred  and  fifty-six  dollars  and  ninety- 
eight  cents,  and  interest  thereon  from  May  20,  1888.  To  be 
certified  to  the  probate  court,  with  costs  belqw  and  in  this 
court  to  the  appellant.  

Trust  Funds  must  be  Kefp  Separate  from  the  Private  Funds  o» 
THE  Trustee  or  he  will  be  liable  in  case  of  loss.  They  must  be  handled  aa 
trust  funds,  and  be  kept  separate  from  other  funds.  A  trustee  who  mingles 
trust  funds  with  his  own  thereby  becomes  debtor  to  such  fund:  Coffin  v. 
BramlUt,  42  Miss.  194;  97  Am.  Dec.  449. 

Trust  Funds,  Commingling  of — Interest — Trustee  as  a  Witness.— A 
trustee  mixing  trust  funds  with  his  own  is  liable  for  interest:  See  KnowUon 
V.  Bradley,  17  N.  H.  458;  43  Am.  Dec.  609;  note  to  Coffin  v.  BramliU,  97 
Arn.  Dec.  455.  A  trustee  cannot  establish  the  fact  of  the  loss  of  a  trust  fund 
by  his  own  uncorroborated  testimony.     He  may  testify  as  to  the  extent  of  a 
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loss  by  theft  or  robbery,  but  it  seems  that  a  fonndation  mast  be  first  laid  by 
proving  the  theft  or  robbery:  Seaioelly.  Oreemoay,  22  Tex.  691;  75  Am.  Dea 
794,  and  monographic  note  thereto  discussing  the  exoneration  of  trustees  by 
theft,  robbery,  oasaalty,  failare  of  bankers  aud  solioitors,  defaults  of  ageat% 


Beedb  v.  Fbaser. 

[60  Vkrkont,  114.] 

Partnemhtp — ScriTS  bt  Partners  Against  Each  Othsr. — One  partnar 
cannot  recover  of  another  an  unliquidated  and  umettled  balance  of  a 
partnership  business;  and  where  two  companies  are  composed  in  part 
of  the  same  individuals  no  action  at  law  can  be  maintained  by  one 
against  the  other. 

Partn  KRSuip— As-suupsit  bt  Onb  Partner  Against  Another. — Ai  a 
general  rule,  assumpsit  will  not  lie  by  one  partner  against  his  copartner, 
in  respect  to  any  matter  connected  with  the^partnership  transactions, 
or  which  would  involve  a  consideration  of  the  partnership  dealings, 
but,  if  the  parties  by  an  express  agreement  separate  a  distinct  matter 
from  the  partnership  dealing,  and  one  expressly  agrees  to  pay  the  other 
a  specified  sum  for  that  matter,  assumpsit  will  lie  on  the  agreement 
though  the  matter  arose  from  the  partnership  dealing.  Hence,  upon 
dissolution,  and  after  a  balance  has  been  struck  and  agreed  upon  by  tba 
partners,  one  may  maintain  assumpsit  against  the  other  to  recover  hia 
balance  upon  an  implied  promise. 

Partnership — Suit  Bktween  Partners  Aiteb  Dissolution — Assdmpsit. 
If  three  persons  compose  one  firm,  aud  two  of  the  same  parties  con- 
stitute another  firm,  and  the  trilateral  firm  is  dissolved  upon  an  agree> 
ment  that  the  partner  not  a  member  of  both  firms  shall  have  all  tha 
debts  due  the  firm  and  shall  discharge  all  of  its  liabilities,  such  partner 
can  maintain  assumpsit  against  the  other  two  parties  for  a  debt  due  the 
trilateral  firm  from  the  other,  although  the  instrument  of  dissolution 
was  under  seal,  as  the  action  proceeds  upon  the  promise  which  ia 
implied  from  the  fact  that  the  plaintiff  has  been  made  the  owner  of  tha 
debt,  and  does  not  arise  from  an  express  promise  to  pay  the  debt. 

General  Assumpsit.  Plea,  the  general  issue.  There  wai 
a  judgment  for  the  plaintiff,  and  the  defendant  excepted. 

J.  W.  Gordon  and  E.  W.  Bisbee,  for  the  defendants. 

Martin  &  Slacks  for  the  plaintiff. 

lift  Tyler  j.  The  court  below  found  the  following  facts: 
Prior  to  October  15,  1891,  the  plaintiff  and  one  George  were 
■copartners  under  the  firm  name  of  George  &  Beede,  in  the 
business  of  quarrying  and  selling  granite  at  Barre,  and  the 
defendants,  as  copartners  under  the  firm  name  of  P.  B.  Fraser 
<&  Co.,  were  engaged  in  manufacturing  granite  into  raonu- 
oaentS|  etc.     The  former  partnership  was  dissolved   about 
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September  1,  1891.  Prior  to  that  time  it  had  sold  and  de- 
livered to  the  defendants  a  quantity  of  granite  for  which  the 
defendants  owed  George  &  Beede,  and  the  debt,  by  the  con- 
tract **•  of  dissolution,  became  tlie  property  of  Beede.  The 
defendants  were  so  notified  before  this  suit  was  brought,  and 
thereupon  promised  to  pay  the  plaintiff  the  amount  of  said 
debt,  and  afterward  did  pay  him  fifty  dollars,  leaving  a  bal- 
ance due  of  four  dollars  and  sixty-two  cents. 

October  15,  1891,  the  plaintiff  and  the  defendants  entered 
into  copartnership  under  the  firm  name  of  Beede  &  Co.,  and 
that  firm  carried  on  the  business  of  quarrying  and  selling 
granite,  and  prior  to  December  4,  1891,  sold  the  defendants 
granite  to  the  amount  of  ninety  dollars,  which  was  due  from 
the  defendants  to  Beede  &  Co.  on  that  date,  when  the  firm 
of  Beede  &  Co.  was  dissolved.  The  firm  of  Fraser  &  Co., 
composed  of  Fraser  and  Smith,  owed  the  ninety  dollars  to 
the  other  firm,  which  was  composed  of  Beede,  Fraser,  and 
Smith.  The  plaintiff  was  not  a  member  of  the  defendant 
firm. 

The  court  found  that,  as  a  part  of  this  contract  of  dissolu- 
tion, the  plaintiff  became  the  owner  of  all  debts  due  to 
Beede  &  Co.,  and  that  concurrently  with  the  making  of  the 
contract  the  defendants  promised  the  plaintiflf  to  pay  him 
the  demand  of  ninety  dollars,  but  it  certifies  that  these  facts 
were  found  solely  from  "  Paper  A,"  which  is  as  follows: 

"This  is  to  certify  that  the  copartnership  hereto  existing 
by  and  between  F.  A.  Beede,  P.  B.  Fraser,  and  G.  W.  Smith, 
all  of  Barre,  in  the  county  of  Washington  and  state  of  Ver- 
mont, under  the  firm  name  and  style  of  Beede  &  Co.,  is 
hereby  dissolved  by  mutual  agreement. 

"And  it  is  further  agreed  by  and  between  said  Beede, 
Fraser,  and  Smith  that  the  said  F.  A.  Beede  is  to  and  hereby 
agrees  to  assume  and  pay  all  of  the  debts  of  the  said  firm, 
and  to  have  and  collect  all  of  the  debts  due  and  owing  said 
firm. 

"  Witness  our  hands  and  seals,  and  dated  at  said  Barre, 
this  4th  day  of  December,  1891. 

"  F.  A.  Beede,  [l.  s.] 
"  P.  B.  Fraser,  [l.  s.] 
*'  G.  W.  Smith."     [l.  s.] 

**''  Before  the  dissolution  the  defendants  owned  the  de- 
mand jointly  with  the  plaintiff,  and  Beede  &  Co.  could  not 
have  maintained  an  action  upon  it  against  the  defendants 
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because  Fraser  and  Smith  would  have  been  both  plaintiffs 
and  defendants,  and  *'  no  one  can  be  interested  as  a  party  on 
both  Bides  of  the  record."  Where  two  companies  are  com- 
posed in  part  of  the  same  individuals  no  action  at  law  can  be 
maintained  by  one  against  the  other:  Green  v.  Chapman,  27 
Vt.  236,  citing  Mainwarring  v.  Newman,  2  Bos.  &  P.  120,  and 
Bosanquet  v.  Wray,  6  Taunt.  597;  Dicey  on  Parties,  rule  22. 

It  is  a  general  rule  that  all  the  partners  must  join  as 
plaintiffs  in  an  action  at  law  to  enforce  a  partnership  claim, 
whether  tlie  action  is  brought  before  or  after  the  dissolution 
of  the  partnership.  Therefore,  two  partners  cannot  maintain 
a  suit  against  a  third  to  recover  for  goods  charged  to  him  on 
the  partnersliip  books,  although  by  the  contract  of  dissolu- 
tion the  two  were  to  have  all  the  debts  due  the  firm,  tiiere 
being  no  promise  by  hira  to  pay  the  other  partners:  Judd 
V.  Wilson,  6  Vt.  185.  One  partner  cannot  recover  of  another 
an  unliquidated  and  unsettled  balance  of  a  partnership  busi- 
ness: Spear  v.  Newell,  13  Vt.  288. 

But  when,  on  the  dissolution,  one  retained  a  portion  of  the 
partnership  assets  sufficient  to  pay  a  particular  partnership 
debt,  and  agreed  with  his  copartner  to  pay  it,  and  the  co- 
partner was  afterward  obliged  to  pay  it,  it  was  held  that  ho 
could  recover  in  assumpsit  the  amount  so  paid:  Hicks  v.  Cot- 
rill,  25  Vt.  80. 

As  a  rule  assumpsit  will  not  lie  by  one  partner  against  his 
copartner,  in  respect  to  any  matter  connected  with  the  part- 
nership transactions,  or  which  would  involve  the  considera- 
tion of  their  partnership  dealing;  yet  one  may  sustain  an 
action  against  his  copartner  on  an  express  contract  or  cove- 
nant to  do  or  omit  any  particular  act  not  involving  any 
question  as  to  the  general  accounts.  And  when  the  parties, 
'**  by  an  express  agreement,  separate  a  distinct  matter  from 
the  partnership  dealing,  and  one  expressly  agrees  to  pay  the 
other  a  specified  sum  for  that  matter,  assumpsit  will  lie  on 
the  agreement,  though  the  matter  arose  from  the  partnership 
dealing:  Collamer  v.  Foster,  26  Vt.  754. 

It  is  quite  clear,  says  Parsons  on  Partnership,  section  190, 
that  certain  particular  and  distinct  transactions  may  be  sep- 
arated from  the  affairs  or  business  of  the  partnership  by  the 
agreement  of  the  partners.  Then  those  persons  who  are  con- 
cerned in  this  separated  matter  are  not  as  partners  to  each 
other,  although  in  all  other  business  relations  they  remain 
partners.     Where  partners  agree  to  divide  a  partnership  debt, 
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and  the  debtor  assents  to  it  and  promises  one  of  the  partners 
to  pay  him  his  moiety,  such  partner  may  maintain  an  action 
for  his  moiety  against  the  debtor:  1  Lindley  on  Partnership, 
265,  citing  Blair  v.  Snover,  10  N.  J.  L.  153.  After  a  dissolu- 
tion and  a  balance  has  been  struck  and  agreed  upon  by  the 
partners,  one  may  maintain  assumpsit  against  the  other  to 
recover  his  balance  upon  an  implied  promise:  Spear  v. 
Newelly  13  Vt.  292;  Warren  v.  Wheeloek,  21  Vt.  323;  Gibson 
V.  Moore^  6  N.  H.  547;  Wilby  v.  Phinney,  15  Mass.  121; 
Wheeler  v.  Wheeler,  111  Mass.  247.  Assumpsit  lies  where, 
after  dissolution  and  settlement,  one  partner  received  more 
than  was  his  due:  Bond  v.  Hays^  12  Mass.  34;  Clark  v.  Dib- 
ble, 16  Wend.  601. 

The  defendants  contend  that  the  evidence  of  a  promise  is 
in  the  express  terms  of  "Paper  A,"  "to  have  and  collect  all 
debts  due  and  owing  the  firm,"  and  that  the  paper  being 
under  seal  no  action  at  law  but  covenant  will  lie.  But  the 
paper  contains  no  express  promise.  Before  the  contract  was 
executed  the  debt  belonged  to  the  plaintiff  and  defendants. 
By  the  contract  the  interest  of  the  partners  therein  was  sep- 
arated, and  the  demand  became  the  sole  property  of  the 
plaintiff.  Its  covenants  are  that  the  partnership  should  be 
dissolved,  that  the  plaintiff  should  pay  the  debts  owed  by 
**•  the  firm  and  have  the  debts  owing  to  it.  Of  these  cove- 
nants tiie  paper  was  proper  evidence.  The  promise  to  pay  the 
ninety  dollars  arises  by  implication  of  law  from  the  fact  of 
the  assignment  by  the  firm  of  all  the  debts  to  the  plaintiff, 
with  the  right  to  collect  them.  The  case  is  distinguishable 
from  McKay  v.  Darling,  65  Vt.  639,  where  the  plaintiff 
sued  to  recover  for  services  in  sawing  and  drawing  lumber 
and  for  damages  occasioned  by  defendant's  failure  to  fur- 
nish slabs  pursuant  to  an  agreement  under  seal.  In  that 
case,  and  in  the  other  cases  cited  by  defendant's  counsel 
on  this  point,  it  was  held  that  assumpsit  would  not  lie  where 
the  damages  claimed  were  caused  directly  by  a  breach  of 
covenant. 

In  the  notes  to  Cutter  v.  Powell,  2  Smith's  Lead.  Gas.  17,  it 
is  said  that  where  the  special  contract  remains  open,  unper- 
formed, and  there  has  been  no  fault  or  omission  on  the  part 
of  the  defendant,  indebitatus  assumpsit  will  not  lie.  But  if  it 
has  been  wholly  executed  pn  the  part  of  the  plaintiff,  and  the 
time  of  payment  on  the  other  side  is  passed,  a  suit  may  bo 
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.brought  on  the  special  contract,  or  a  general  assumpsit  may 
be  maintained:  See  cases  there  cited. 

In  Moulton  v.  Trask,  9  Met.  677,  Shaw,  C.  J.,  Baid:  "  When 
a  special  contract  is  open  and  unexecuted,  and  the  plaintiff 
proceeds  for  a  breach  of  it,  he  must  declare  specially  and  set 
it  out  and  aver  a  breach,  and  indebitatus  assumpsit  will  not 
lie.  But  when  a  contract  is  at  an  end,  either  by  its  own  orig- 
inal terms,  or  by  the  subsequent  consent  of  the  parties,  or 
by  the  unjustifiable  act  of  the  defendant,  and  nothing  remains 
but  to  pay  njoney,  indebitatus  assumpsit  will  lie,  although  the 
debt  accrued  under  a  special  contract;  and  such  special  con- 
tract may  be  proper  and  necessary  evidence  in  support  of  the 
action":  Canada  v.  Canada^  6  Cush.  16;  2  Greenleaf  on  Evi- 
dence, sec.  104. 

In  Bank  of  Columbia  v.  Patterson,  7  Cranch,  299,  Judge 
Story  said:  "It  is  undoubtedly  true  that  a  security  under 
seal  extinguislies  a  simple  contract  debt,  because  it  is  of  a 
higher  nature.  But  this  effect  never  has  been  attributed  to 
a  sealed  **®  instrument  which  merely  recognizes  an  existing 
debt  and  provides  a  mode  to  ascertain  its  amount  and  liqui- 
dation." 

Tliis  subject  is  lucidly  discussed  in  the  notes  to  Cutter  v. 
Powell,  2  Smith's  Lead.  Caa.  61,  as  follows:  "The  confusion 
and  obscurity  which  exist  in  the  books,  in  relation  to  this 
matter  of  special  and  general  assumpsits,  have  arisen  from  an 
erroneous  impression  that,  when  there  has  been  a  special 
contract,  and  the  plaintiff  brings  general  assumpsit,  the  spe- 
cial contract  of  the  defendant  is  in  some  degree  or  to  some 
extent  the  ground  of  the  plaintiff's  recovery.  This  impression 
arises  from  an  error  as  to  the  legal  nature  and  ground  of  gen- 
eral assumpsit,  which  rests  only  oil  a  legal  liability  spring- 
ing out  of  a  consideration  received;  and  the  difficulty  clears 
away  if  it  is  kept  always  in  mind  that  in  no  case  in  which 
general  assumpsit  is  brought,  though  tiiere  may  have  been  a 
special  agreement,  does  the  plaintiff  legally  ground  his  claim 
at  all  upon  the  special  agreement  or  promise,  nor  derive  any 
right  from  it,  nor  make  it  any  part  of  his  case;  be  proceeds 
exclusively  upon  the  implied  legal  engagement  or  obligation 
of  tiie  defendant  to  pay  the  value  of  services  ordered  or  re- 
ceived by  him.  In  special  assumpsit  the  express  promise  of 
the  defendant  is  an  integral  essential  part  of  the  plaintiff's 
right  and  of  his  declaration,  because  it  fixes  the  measure  of 
damages  to  which  he  is  entitled;  but  in  general  assumpsit  he 


Jan.  1894.]      Buchanan  v.  Town  of  Barbs.  829 

claims,  not  the  conventional  but  the  legal  measure  of  dam- 
ages belonging  to  the  consideration  which  he  proves,  and  that 
is  the  actual  value  of  the  consideration;  and  the  promise  or 
express  contract  can  have  no  weight  in  the  proceeding  except 
as  evidence  of  the  fact  of  consideration  or  of  its  value. 
Whenever,  therefore,  the  plaintiff  brings  general  assumpsit, 
he  grounds  his  claim,  not  upon  the  special  contract,  but,  the 
rule  of  law  is,  that  if  the  defendant  can  show  that  there  has 
been  a  special  contract  in  relation  to  the  matter,  he  will  de- 
feat the  plaintiff's  general  assumpsit,  for  the  law  will  not 
imply  a  promise  where  there  has  been  an  express  one;  that 
is  to  say,  where  there  has  been  a  conventional  measure  of 
damages,  foresettled  by  mutual  agreement,  the  plaintiff  shall 
not  cut  loose  from  it,  and  claim  the  legal  measure  of  dam- 
ages." 

In  this  case  no  covenant  in  "  Paper  A**  was  broken.  It 
***  contained  no  promise  by  the  defendants  to  pay  the 
ninety  dollars  to  the  plaintiff.  The  plaintiff's  right  of  action 
arises  by  implication  from  the  fact  of  the  assignment  of  the 
demand  to  him,  and  not  from  an  express  promise  to  pay  it. 
Upon  this  ground  general  assumpsit  is  maintainable. 

Judgment  aflfirmed.  

Partnership — Assdmpsit. — If  a  balance  has  been  struck  ana  a  snin  as- 
certained to  be  due  from  one  partner  to  the  other  after  dissolution,  an  actioa 
of  assumpsit  may  be  sustained  therefor.  Otherwise  no  action  can  be  main- 
tained  on  account  of  any  partnership  transaction:  See  monographic  note  to 
Oilmore  v.  Ham,  40  Am.  St.  Rep.  574,  discussing  at  length  the  powers, 
rights,  liabilities,  and  remedies  of  partners  after  the  dissolution  of  the 
firm. 


Buchanan  v.  Town  op  Bareb. 

[66  Vermont,  129.] 

Towns — Liability  of,  tor  Injuries  Caused  by  Defectivb  Sidbwalks. 
There  being  no  statutory  liability  imposed  upon  a  town  for  neglecting 
to  keep  its  sidewalks  in  repair,  one  injured  by  slipping  thereon,  in  con- 
sequence of  their  unsafe  condition,  cannot  maintain  an  action  against 
the  town  for  such  injury,  especially  where  it  has  been  relieved  by  it* 
charter  from  liability  in  respect  thereto. 

Iv  A  Town  Uents  Ira  Townhall  job  Private  PcRPOssa  It  ib  Under 
THE  Same  Liability  in  respect  to  it  while  being  so  used  that  a  private 
individual  would  be;  and  this  simply  requires,  where  there  is  a  clear 
■pace  between  the  building  and  the  street,  that  it  and  its  approaches 
and  entrances  shall  be  la  •  reasonably  aafe  condition  for  their  proper 
lue. 
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An  ABUTTiNa  Ownkb  in  ▲  Town  is  not  Liable  for  the  Sa«  Condi- 
tion OF  THE  SiDKWALK  IN  Front  OF  His  PREMISES,  10  the  absence 
of  an  ordinance  imposing  such  liability,  even  as  to  one  who  is  using 
the  sidewalk  for  the  purpose  of  obtaining  access  to  the  owner's  prem* 
ises  at  his  invitation. 

Action  on  the  case  for  personal  injuries  arising  from  the 
negligence  of  the  defendant.  The  court  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  excepted. 

George  W.  Wing  and  John  0.  Wing,  for  the  plaintiff. 

John  W.  Gordon  and  Barney  &  Hoar,  for  the  defendant. 

*•'  Tyler,  J.  Action  on  the  case  to  recover  for  injuries 
alleged  to  have  been  received  by  the  plaintiflP  near  the 
entrance  to  the  townhall  in  the  defendant  town.  The  plain- 
tiff's evidence  tended  to  show  that  he  slipped  and  fell  and 
was  injured  upon  the  sidewalk,  within  the  limits  of  the  vil- 
lage of  Barre,  at  a  point  two  to  four  feet  from  the  steps  of 
the  townhall  or  opera-house,  in  consequence  of  the  slippery 
<jondition  of  the  sidewalk. 

To  entitle  the  plaintiff  to  recover,  under  the  law  of  negli- 
gence, it  must  appear  that  the  defendant  owed  him  a  duty 
in  respect  to  the  safe  condition  of  the  street  at  that  point, 
and  failed  to  perform  that  duty. 

By  sections  5  and  6  of  the  act  No.  190,  laws  of  1886, 
the  village  of  Barre  assumed  all  duties  and  responsibil- 
ities in  respect  to  the  streets  of  the  village,  and  the  town  was 
relieved  therefrom.  If  there  was  negligence  in  respect  to  the 
<jare  of  the  sidewalk  it  was  on  the  part  of  the  village.  But 
there  was  no  statutory  liability  upon  either  corporation,  they 
being  liable  by  the  statute  only  for  damages  arising  from  the 
insufficiency  of  bridges,  culverts,  and  sluices. 

The  plaintiff  contends  that  as  the  defendant  owned  the 
opera-house,  and  rented  it  on  this  occasion  for  other  than 
public  purposes,  namely,  to  an  opera  company,  and  received 
rent  for  its  use,  it  owed  a  common-law  duty  to  the  plaintiff 
and  others  who  were  invited  to  the  opera-house  to  have  the 
■approaches  to  it  reasonably  safe. 

It  is  a  general  rule  that  towns  and  other  quasi  corpora- 
tions are  not  liable  for  any  neglect  of  corporate  duty  unless 
an  action  is  given  therefor  by  statute.  This  is  for  the  reason 
that  they  are  governmental  in  their  character,  political  sub- 
^livisions,  formed  for  the  purpose  of  aiding  in  carrying  on 
th«  government  of  the  country:  Dillon  on  Municipal  Cor- 
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porations,  sec.  963;  Mower  v.  Leicester,  9  Mass.  247;  6  Am. 
Dec.  63;  State  v.  Burlington,  36  Vt.  521.  A  city  or  town  is 
not  liable  to  a  private  citizen  for  an  injur}'  caused  by  any 
defect  or  want  of  *'*  repair  of  a  city  or  town  ball  or  otber 
public  building  erected  and  used  solely  for  municipal  pur- 
poses. But  wbere  a  city  or  town  does  not  devote  such  build- 
ing exclusively  to  those  purposes,  but  lets  it  for  its  own 
advantage  and  emolument,  by  receiving  rents  or  otherwise, 
the  city  or  town  is  liable  while  it  is  so  let  in  the  same  man- 
ner that  a  private  person  would  be  liable:  Oliver  v.  Wor- 
cester, 102  Mass.  489;  3  Am.  Rep.  485;  Hill  v.  Boston,  122 
Mass.  344;  23  Am.  Rep.  332;  Worden  v.  New  Bedford,  131 
Mass.  23;  41  Am.  Rep.  185.  The  rule  applies  only  to  the 
neglect  or  omission  of  a  town  to  perform  those  duties  which 
are  imposed  on  all  towns  without  their  corporate  consent 
and  exclusively  for  public  purposes:  Bigeloxo  v.  Inhabitants 
of  Randolph,  14  Gray,  541.  The  cases  make  a  clear  distinc- 
tion between  the  responsibilities  of  towns  for  acts  done  in 
their  public  capacity,  in  the  discharge  of  duties  imposed 
upon  them  by  the  legislature  for  the  public  benefit,  and  those 
done  for  their  immediate  profit  or  advantage  as  a  corpora- 
tion, though  inuring  ultimately  to  the  public  benefit:  Oliver 
V.  Worcester,  102  Mass.  489;  3  Am.  Rep.  485;  note  to  Perry  v. 
Worcester,  66  Am.  Dec.  434;  Moffitt  v.  City  of  Ashville,  103 
N.  C.  237;  14  Am.  St.  Rep.  810;  Howard  v.  Worcester,  153 
Mass.  426;  25  Am.  St.  Rep  651. 

Applying  the  rule  for  which  the  plaintiff  contends,  that 
the  defendant  town  stood  in  the  case  like  a  private  indi- 
vidual; that  having  rented  the  opera-house  on  this  occasion 
for  the  purpose  shown  by  the  evidence,  it  was  legally  bound 
to  provide  a  reasonably  safe  approach  to  the  building  for 
persons  going  to  and  from  it,  what  was  the  measure  of  its 
liability? 

If  a  private  person  had  been  the  owner  of  the  opera-house 
he  would  have  been  under  a  legal  obligation  to  all  persons 
visiting  it  on  this  occasion  to  have  had  the  building  and 
its  entrances  and  approaches,  which  were  under  his  con- 
trol, reasonably  safe  for  their  proper  use.  If  there  had  been 
a  space  between  the  sidewalk  and  the  building,  owned  and 
*"  controlled  by  him,  over  which  visitors  had  to  pass  in 
going  to  and  from  the  building,  he  would  have  owed  them 
the  duty  of  having  it  in  a  reasonably  safe  condition  for  their 
passage  over  it.     But  over  the  sidewalk,  which  was  a  part  of 
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the  public  street,  such  private  person  would  have  had  no 
control,  and  in  respect  to  its  condition  would  have  owed 
visitors  no  duty,  and  consequently  would  have  been  under 
no  liability  for  its  defects. 

Wherever  there  is  a  clear  space  between  the  street  and 
any  private  building  to  which  the  public  are  invited,  owned 
by  the  owners  of  the  building  and  used  as  an  approach  to  it, 
such  owners  are  responsible  for  its  reasonably  safe  condition. 
If,  on  the  other  hand,  the  space  is  a  part  of  the  public  street 
which  it  is  the  duty  of  the  village,  town,  or  city  to  maintain, 
the  owners  of  the  building  are  not  liable  for  defects  in  the 
approach,  unless  there  is  an  ordinance  which  imposes  upon 
them  a  duty  to  keep  the  approach  in  repair.  In  the  absence 
of  a  duty  there  is  no  liability. 

The  defendant  has  made  no  point  as  to  the  length  of  time 
the  slippery  condition  of  the  sidewalk  had  existed,  and  we 
have  not  considered  it. 

Judgment  affirmed.  ^_^ 

Municipal  Corporattons— Doty  as  to  Streets— Li abilitt  of  Citiks 
AMD  Towns  for  Injuries  from  Defective  Streets. — In  aotne  of  the 
states  a  persou  injured  by  defects  in  or  nonrepair  of  public  streets  is  witho 
out  redress  by  action  against  the  municipality,  in  the  absence  of  any  stat* 
ute  imposing  a  liability  upon  it;  but  in  others  the  duty  of  the  municipality 
with  respect  to  its  streets  is  treated  as  ministerial,  and  it  is  therefore  held 
liable  for  any  injuries  resulting  from  negligence  in  the  performance  or  non* 
performance  of  such  duty,  whether  it  results  in  a  defect  in  a  street  or  side- 
walk  from  which  injury  follows  to  a  person  using  it  with  due  care,  provided 
tiie  defect  is  one  of  which  the  municipality  and  its  officers  had  notice,  or  of 
which  they  could  not  be  ignorant  without  being  negligent  in  the  discharge 
of  their  duties:  See  monocrraphic  note  to  Ooddard  v.  InhabitanU  of  Haiys- 
weU,  30  Am.  St.  Rep.  384,  385,  where  many  cases  are  cited  in  support  of 
each  view.  It  may  be  stated,  however,  that  there  is  a  possible  distinction 
as  to  liability  between  cities  proper  and  towns  and  other  quasi  corporations. 
With  respect  to  the  latter,  the  decisions  are  almost  uniform  that  they  are 
not  liable  to  a  private  action  for  injuries  caused  by  their  neglect  to  repair 
streets  or  highways,  unless  such  action  is  expressly  given  by  statute:  See 
monographic  note  to  Browning  v.  City  of  Spriny/ield,  63  Am.  Deo.  350,  dis- 
cussing the  liability  of  cities  for  neglect  to  repair  streets.  This  note  also 
shows  Hiat  the  courts  of  New  England  do  not  reco:^iiize  any  implied  liabil- 
ity resting  upon  either  cities  or  towns  for  injuries  resulting  from  neglect  to 
repair  streets  or  sidewalks.  A  city  cannot  surrender  its  control  over  its 
streets  so  as  to  relieve  itself  from  liability:  Oily  ofOma/ia  v.  Jensen,  35  Neb. 
68;  37  Am.  St.  Rep.  432.  Mere  slipperiness  arising  from  a  smooth  surface 
of  snow  or  ice  on  a  sidewalk  is  not  such  a  defect  as  will  render  a  city  liable 
for  damages  for  injuries  caused  by  a  fall  thereon:  See  note  to  Hausmann  v. 
City  of  Madison,  39  Am.  St.  Rep.  838. 

Municipal  Corporations— Duty  and  Liabilitt  of  Abuttino  Owner 
A«  TO  Repair  of  Strsbt.— No  commoa-law  duty,  and  therefore  no  liabil- 
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ity,  rests  upon  the  owner  or  occupant  of  premises  fronting  upon  a  public 
street  or  highway  to  keep  such  street  or  highway  in  repair:  See  monogr&< 
phic  note  to  Browning  v,  CUy  of  Sprimjjielil,  63  Am.  Dec.  355,  showing  the 
liability  of  a  property  owner  for  neglect  to  repair  the  street.  Compare  nota 
to  Bart-jf  r.  Terkildsen,  1  Am.  St.  Hep.  59. 


Eyder  V.  Rydee. 

(66  Vermont,  168.] 

Marriaok,  Annulment  tor  Pre-extstinq  Incurablb  Stphius. — If  • 
woman  has,  at  the  time  of  her  marriage,  chronic,  incurable  syphilis, 
from  which  copulation  with  her  was  attended  with  great  danger  of  con- 
tracting the  same  incurable  malady,  her  husband  is  entitled  to  a  decree 
annulling  the  marriage  if  the  statute  of  the  state  authorizes  its  courta 
to  annul  a  marriage  if  either  party  was  physically  incapable  of  entering 
the  marriage  state,  or  the  consent  of  either  was  obtained  by  fraud. 

Marriage. — Physical  Iscapacitt  warranting  the  annulment  of  a  mar- 
riage need  not  be  total  incapacity  or  malformation,  but  may  icsult  from 
any  cause  rendering  sexual  intercourse  dangerous  to  health  or  life. 

DiTORCE. — There  can  be  no  Condonation  if  the  cause  exists  continuonsly, 
as  where  one  of  the  parties  has  incurable  syphilis,  rendering  copul»- 
tion  dangerous  to  the  health  of  the  other. 

Marriaob— Annulment. — Unreasonable  Delay  is  not  chargeable  against 
a  husband  who,  after  living  with  his  wife  until  she  bears  him  a  child, 
seeks  the  annulment  of  the  marriage  because  of  the  wife's  having  in- 
curable syphilis,  if  he  ceased  to  cohabit  with  her  as  sooo  aa  h«  waa 
informed  of  her  real  condition,  and  that  it  was  incurable. 

Watermany  Martin  &  Hitt,  for  the  appellant, 

*••  Ross,  C.  J.  This  is  a  petition  for  annulling  a  marriage 
upon  the  grounds:  1.  That  it  was  procured  by  fraud;  and  2. 
That  the  petitionee  was  physically  incapable  of  entering  into 
the  marriage  state.  The  Revised  Laws,  section  2349,  pro- 
vides that  "  the  marriage  contract  may  be  annulled  when, 
at  the  time  of  the  marriage,  either  party  ....  was  .... 
physically  incapable  of  entering  into  the  marriage  state,  or 
when  the  consent  of  either  party  was  obtained  by  force  or 
fraud." 

It  is  found  that,  "at  the  time  of  thia  marriage  the  peti- 
tionee had  chronic  syphilis  which  was  incurable;  that  at  thia 
time  he  supposed  her  to  be  chaste;  that  in  about  two  months 
she  communicated  the  disease  to  him;  that  they  then  both 
consulted  a  physician  who  treated  them  some  time,  when 
she  got  better;  that  he  believed  from  that  time  until  the 
child  was  born  she  had  got  well  of  the  disease  and  would 
not  be  troubled  with  it  again;  that  be  did  not  know  she  bad 
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•disease  until  she  communicated  it  to  him;  that  he  volun- 
tarily cohabited  with  her  both  before  and  after  he  knew  of 
her  disease;  that  a  child  was  born  to  them  about  a  year  and 
four  months  after  the  marriage;  that  the  child  was  a  mass  of 
€yphilitic  sores,  attributable  to  the  condition  of  the  motheri 
and  soon  died;  that  at  the  birth  of  the  child  and  afterward 
the  mother  was  in  about  the  condition  of  child  from  such 
sores;  that  he  never  had  intercourse  with  her  after  the  birth 
of  the  child,  and  that  at  no  time  could  he  have  sexual  inter- 
cour;5e  with  her  without  great  danger  of  contracting  the  dis- 
ease." 

Upon  these  facts  the  question  is  whether  the  trial  court 
■was  in  error  in  refusing  to  annul  the  marriage.  A  majority 
•of  the  court  think  it  was.  It  is  not  found  that  the  petitionee 
***  was  fully  aware  of  her  condition  at  the  time  of  the  mar- 
riage. This  court  cannot  presume  she  was,  to  find  error  in 
the  judgment  of  the  trial  court.  It  has  made  no  finding  on 
that  subject.  This  court  would  presume  she  was  not,  rather 
than  otherwise,  to  uphold  the  judgment  of  the  trial  court. 
If  it  were  found  that  slie  was  fully  aware  of  her  condition, 
fihe  would  have  been  guilty  of  a  fraudulent  concealment  in 
not  disclosing  it  to  the  petitioner.  It  would  be  an  essential 
fact,  entirely  within  her  knowledge,  not  within  his,  nor  open 
to  his  observation,  nor  to  his  inquiry,  upon  any  reasonable 
principles  which  do  or  should  prevail  in  conducting  the  ne- 
gotiations which  lead  up  to  entering  into  the  contract  of 
marriage.  It  would  be  both  indelicate  and  offensive  to  enter 
upon  such  inquiries.  In  such  a  case,  if  she  did  not  care  to 
disclose  her  condition,  she  should  have  declined  his  advances. 
While  there  was  no  malformation  which  rendered  complete 
«exual  intercourse  impossible,  there  was  a  physical  condition 
tthat  rendered  her  incapable  of  healthy  coition.  Every  such 
act,  by  reason  of  her  physical  condition,  was  attended  with 
great  danger  of  communicating  to  him  incurable  disease, 
a  disease  endangering  his  health  and  life,  Under  similar 
statutes,  it  has  been  held  that  the  pliysical  incapacity  need 
not  be  a  total  incapacity  nor  a  malformation;  that  it  may 
consist  of  such  sensitiveness,  from  whatever  cause,  on  the 
part  of  the  wife,  as  would  make  intercourse  endanger  her 
health  or  life. 

In  Brown  on  Divorce,  184,  it  is  said:  "It  is  an  accepted 
Tule  that,  if  from  some  incurable  physical  or  psychic  defect  of 
^ne  party  to  the  marriage,  sexual  intercourse  with  the  other 
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party  is  impossible  in  a  complete  and  natural  manner,  or 
impracticable,  without  the  use  of  violence  or  danger  to  health, 
and,  if  the  defect  existed  at  the  date  of  the  marriage,  unknown 
to  the  complainant,  on  application  and  upon  strict  proof  of 
the  facts,  the  marriage  will  be  declared  void  ah  initio^  un- 
less there  has  beep  insincerity  or  unreasonable  delay." 

***  To  the  same  in  legal  effect  is  Devanbayh  v.  Devan- 
bagh,  5  Paige,  554;  28  Am.  Dec.  443,  and  note;  Newell  v. 
Newell,  9  Paige,  25;  1  Bishop  on  Marriage  and  Divorce,  2d 
ed.,  sees.  766,  777,  789.  It  is  frequently  said,  as  in  Brown  on 
Divorce,  184,  that  "  impotence  is  such  an  incurable,  sexual 
incapacity  as  admits  of  neither  copulation  nor  procreation." 
But  this  language  must  be  taken  with  limitations,  for  it  is 
followed  by:  *'  It  may  arise  from  malformation  or  frigidity  of 
constitution,  or  from  any  other  physical  defect  in  the  organs 
of  generation."  In  the  case  at  bar  the  petitionee's  organs  of 
generation,  at  the  time  of  marriage,  were  in  an  incurably  dis- 
eased condition,  which,  while  it  did  not  physically  render 
her  incapable  of  copulation,  or  of  bringing  into  life  a  child,  a 
mass  of  syphilitic  sores,  as  good  as  dead  when  born,  yet  did 
render  copulation  and  procreation  on  the  part  of  the  peti- 
tioner impracticable,  because  the  act  endangered  both  his 
health  and  life.  The  facts  found  bring  the  case  within  the 
reason  and  essence,  if  not  within  the  exact  language,  of  the 
rule.  There  could  be  no  condonation  of  such  a  cause.  It 
existed  continuously.  There  was  no  unreasonable  delay. 
The  petitioner  ceased  to  cohabit  or  live  with  her  as  soon  afl 
he  was  informed  of  her  real  condition  and  that  it  was  incur- 
able. 
Judgment  reversed,  and  judgment  annulling  the  marriage. 


8m  note  to  Van  Houttn  t.  Morte,  ante,  p.  S7I^ 
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Stearns  v.  Stearns. 

[66  Vermont,  187.] 

DiTORCK — ANTKN0PTIAL   AORKEMKNT— EFFECT    OF   UPON    AlIMONT. — UpOD 

the  wife's  obtaining  a  divorce  for  her  husband's  willful  refusal  to  sup- 
port her,  alimony  may  be  granted  to  her,  notwithstanding  an  ante- 
nuptial contract  between  her  and  her  husband  that  neither  should  claim 
any  right  in  the  property  which  the  other  might  have  at  the  time  of 
marriage,  or  might  acquire  during  coverture. 

Petition  for  divorce  by  the  wife  upon  the  ground  of  will- 
ful refusal  to  support.  The  divorce  was  granted,  with  one 
thousand  dollars  permanent  alimony.  The  petitionee  ex- 
cepted to  the  allowance  of  alimony  on  the  ground  that  it 
could  not  be  allowed  as  a  matter  of  law,  in  view  of  the  ante- 
nuptial contract  stated  in  the  opinion. 

Oilbert  A.  Davis  and  Frank  H.  Clark,  for  the  petitioner. 

W.  E.  Johnsor^,  for  the  petitionee. 

***  Ross,  C.  J.  In  the  antenuptial  contract  the  petitioner, 
in  consideration  of  the  marriage  and  of  the  covenant  of  the 
petitionee  that  he  would  forego  and  relinquish  all  rights  to 
any  property  which  she  then  had  or  might  acquire  during 
the  marriage,  also  covenanted  to  relinquish  all  rights  to  the 
property  wiiich  he  then  had  or  might  acquire,  and  that  she 
should  be  forever  barred  and  estopped  from  having  or  claiming 
to  have  any  right,  title,  or  interest  therein.  The  contract  was 
made  binding  upon  their  respective  heirs  and  legal  representa- 
tives. It  was  declared  to  be  the  essence  of  the  contract  that,  at 
the  death  of  either  party,  all  property  of  every  kind,  of  which 
such  party  should  die  seised,  should  descend  to  the  legal 
heirs  and  representatives,  the  same  as  though  the  marriage 
had  not  taken  place,  without  any  claim  or  right  therein  of  the 
survivor.  The  question  is  whether  ***  this  contract  bars  the 
petitioner  of  alimony  on  obtaining  a  divorce  for  the  willful 
refusal  of  the  petitionee  to  support  her.  A  majority  of  the 
court  think  it  does  not.  The  statute  gives  the  court,  on 
granting  a  divorce  to  the  wife,  unrestricted  power  to  grant 
her  alimony,  or  an  allowance  from  the  property  of  the  de- 
faulting husband:  Rev.  Laws,  2381.  Alimony  means  sus- 
tenance or  support.  It  is  apparent  that  such  allowance  is 
given  for  the  support  to  which  she  was  entitled  by  the  mar- 
riage, and  which  she  has  been  compelled  to  forego  and  been 
deprived  of  through  his  default  in  failing  to  perform  the 
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marriage  contract  and  covenant:  Rev.  Laws,  2383;  Andrew  ▼. 
Andrew,  62  Vt.  495;  Foster  v.  Foster,  56  Vt.  640;  Noyet  v. 
Hubbard,  64  Vt.  302;  33  Am.  St.  Rep.  928. 

From  these  decisions  it  is  also  apparent  that  permanent 
alimony  is  given  for  damages  sustained  by  reason  of  the 
failure  of  the  husband  to  keep  and  observe  his  marriage 
contract  and  perform  the  duties  thereby  imposed  upon  him 
toward  his  wife,  especially  the  duty  of  supporting  her,  ia 
sickness  and  in  health,  until  the  contract  is  dissolved  by  the 
death  of  one  of  the  parties  to  it.  Now,  the  antenuptial  con- 
tract did  not  contemplate  a  divorce,  or  a  dissolution  of  the 
marital  contract  through  the  fault  of  the  husband.  It  con- 
templated the  performance  of  that  contract  until  dissolved 
by  the  death  of  one  of  the  parties  to  it,  that  the  petitionee 
would  discharge  his  duty  by  supporting  tlie  petitioner  until 
such  a  dissolution.  By  it  the  petitioner  did  not  debar  her- 
self of  her  marital  right  to  such  support.  The  antenuptial 
contract  contemplated  and  took  effect  upon  the  consumma- 
tion of  the  marriage,  which  imposed  upon  the  petitionee  the 
duty  of  supporting  the  petitioner  until  the  contract  of  mar- 
riage came  to  an  end  by  the  removal  of  one  of  the  parties  by 
death.  The  contract,  which  took  effect  only  upon  the  con- 
summation of  the  marriage,  cannot  bar  the  petitioner  from 
pecuniary  damages  awarded  for  the  failure  of  the  petitionee 
to  keep  and  perform  that  contract  and  discharge  the  *•• 
duties  imposed  upon  him  by  it.  It  did  not  relate  to  nor 
touch  upon  the  subject  of  his  duty  to  support  her,  nor  upon 
her  right  to  be  supported.  It  has  been  adjudged  that  on  a 
divorce  a  mensa  et  thoro  an  antenuptial  contract,  like  the  one 
in  this  case,  does  not  bar  the  wife  from  permanent  alimony: 
Logan  v.  Logan,  2  B.  Mon.  149.  No  more  can  it  in  a  divorce 
o  vinculo  matrimonii.  Whether  the  divorce  is  of  the  former  or 
latter  character,  the  antenuptial  contract  proceeds  upon  the 
supposition  that  the  marriage  is  to  be  consummated,  and  it 
is  the  marriage  which  imposes  the  duty  upon  the  husband 
to  support  the  wife.  That  duty  is,  by  the  contract,  presumed 
to  remain  until  removed  by  death.  The  contract  is,  in 
neither  case,  to  take  the  place  of  his  duty  to  support,  but 
presumes  that  duty  to  exist  and  to  be  performed  to  the  ter- 
mination of  the  life  of  one  of  the  parties. 

Judgment  affirmed, 

Tapt,  J.,  dissents. 
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Alimoht  ia  that  legal  proportion  of  the  husband's  estate  which,  by  th* 
■entence  of  oourt,  is  allowed  to  the  wife  for  her  maintenance  upon  account  of 
any  separation  from  him,  and  which  is  not  subject  to  her  control  or  to  b« 
■old  at  her  pleasure.  It  is  a  provision  for  her  support  during  separation. 
The  doctrine  of  alimony  is  based  upon  the  commou-law  obligation  of  the 
husband  to  support  his  wife,  and  this  obligation  he  cannot  abandon:  Note 
to  Methvhn  r.  Methvin,  60  Am.  Dec.  665,  666.  Antenuptial  agreements  are 
severely  sorutiaized  by  the  courts:  Note  to  Lamb  v.  Lamb,  30  Am.  St.  Rep. 
230. 
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CORPORATioMS  —  liiABiLiTT  o»  SuBSCRiPTroN  FOR  SHARKS.— One  who  sub- 
scribes to  the  capital  stock  of  a  corporation  is  liable  for  an  assessment 
upon  his  subscription  without  an  express  promise  on  his  part,  as  he,  by 
the  act  of  subscription,  impliedly  promises  to  pay  any  legal  assessmeut 
upon  the  shares  subscribed  for.  The  remedy  by  forfeiture  and  sale,  as 
provided  by  statute,  is  merely  cumulative. 

Corporations — Formation. — If  persons  associate  themselves  together  as  a 
corporation,  under  statutory  authority,  and  take  all  the  subsequent 
steps  necessary  to  perfect  it,  the  original  subscribers  become  members 
of  the  oorporatioQ  and  liable  to  assessment  upon  their  subscriptions. 

General  Assumpsit.  Plea,  the  general  issue.  The  plain- 
tiff excepted. 

Gilbert  A.  Davis  and  Frank  H.  Clark^  for  the  plaintiff^ 

J.  C.  Enright  and  J.  J.  Wihon,  for  the  defendant. 

S50  Tyler,  J.  This  is  an  action  of  general  assumpsit 
brought  by  the  plaintiff  company  to  recover  of  the  defendant 
an  assessment  upon  his  subscription  for  shares  of  the  plain- 
tiff's capital  stock.  After  the  defendant  had  rested,  the 
court  directed  a  verdict  upon  the  ground  that  the  action 
could  not  be  maintained  in  the  absence  of  an  express  prom- 
ise. 

It  appeared  in  evidence  that  the  defendant  and  eight  other 
persons,  on  February  21, 1890,  associated  themselves  together 
as  a  corporation,  under  chapter  153  of  the  Revised  Laws,  as 
follows: 

*'  We,  the  subscribers,  hereby  associate  ourselves  together 
as  a  corporation  under  the  laws  of  the  state  of  Vermont,  to 
be  known  by  the^  name  of  the  Windsor  Electric  Light  Co., 
for  the  purpose  of  furnishing  electric  light,  electric  heat,  and 
electric  power  at  Windsor,  in  the  county  of  Windsor,  in  tho 
state  of  Vermont,  with  a  capital  stock  of  five  thousand  dol- 


1893.]        Windsor  Electric  Light  Co.  v,  Tandt.  83^ 

lars,  divided  into  two  hundred  shares  of  twenty-five  dollar*: 
each. 

*'  Dated  at  said  Windsor,  this  2l8t  day  of  February,  a.  D; 
1890." 

The  articles  of  association  were  duly  recorded  July  3,  1890> 
in  the  ofiQce  of  the  secretary  of  state,  whereupon  the  corpora- 
tion was  organized,  b3'-laws  were  adopted,  and  officers  wer» 
elected,  as  provided  by  the  statute.  At  a  meeting  held  No- 
vember 29,  1890,  it  was  voted  to  assess  the  stock  one  hundred 
cents  on  each  dollar  subscribed,  and  the  assessment  wa» 
made  payable  December  15,  1890. 

Tlie  defendant's  subscription  was  as  follows: 

»*»  "  Frank  H.  Tandy 80  shares,** 

following  which  were  the  names  and  subscriptions  of  th» 
other  eight  subscribers. 

Section  3260  of  the  Revised  Laws,  chapter  152,  provides 
that,  when  a  proprietor  in  any  corporation  does  not  pay  a  tax 
or  assessment  laid  or  assessed  by  such  corporation,  agreeably 
to  the  by-laws  thereof,  the  treasurer  may  sell,  by  public  auc- 
tion, the  shares  of  the  delinquent  under  such  regulations  as 
the  corporation,  by  its  by-laws,  directs.  There  was  no  pro- 
vision in  the  by-laws  that  the  plaintiflf  might  sell  delinquent 
stock,  as  is  permitted  by  this  section  of  the  statute. 

The  plaintiff  claims  that  the  defendant's  subscription  to 
the  capital  stock  raised  an  implied  promise  by  him  to  pay 
all  assessments  lawfully  laid  upon  his  stock,  and  that  the 
statutory  remedy  was  merely  cumulative.  The  defendant 
contends  that,  as  there  is  no  provision  for  the  enforcement  of 
payment  of  assessments  either  in  chapter  153,  in  the  by-laws, 
or  in  the  articles  of  association,  the  plaintiff's  only  remedy 
is  by  a  forfeiture  and  sale,  as  provided  in  section  3260. 

When  the  defendant  and  others,  by  articles,  had  associated 
themselves  together  pursuant  to  the  provisions  of  the  statute^ 
and  the  articles  had  been  recorded  and  certified  by  the  sec- 
retary of  state,  and  the  corporation  had  been  organized,  and 
all  the  conditions  precedent  required  by  the  statute  had  been 
complied  with,  those  persons  became  a  body  politic  and  cor- 
porate under  the  laws  of  the  state.  The  plaintiff's  corporate 
existence  was  tiien  and  thereby  established,  and  the  defend- 
ant became,  by  tlie  act  of  subscription,  a  stockholder.  His 
subscription  is  presumed  to  have  been  accepted  by  the  plain- 
tiff, and  it  was  binding  upon  it  and  upon  the  defendaiat,  the 
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prospective  rights  of  raembersliip  being  a  suflBcient  considera* 
tioa  to  support  the  contract:  Beach  on  Private  Corporations, 
sees.  63,  513;  Hartford  etc.  R.  R.  Co.  v.  Kennedy ^  12  Conn. 
499. 

»5a  "Wliether  the  defendant,  by  becoming  a  stockholder, 
incurred  a  personal  liability  to  pay  his  proportion  of  such 
assessments  as  should  be  laid  upon  the  stock  can  best  be 
determined  by  inquiring  what  the  relation  was  which  he 
assumed  towards  the  corporation  by  the  act  of  subscription. 
By  agreement  the  entire  capital  was  to  be  five  thousand  dol- 
lars, divided  into  two  hundred  shares  of  twenty-five  dollars 
each.  The  defendant  subscribed  for  and  agreed  to  take 
eighty  shares,  and  the  corporation,  by  accepting  his  subscrip- 
tion, became  obligated  to  assign  that  number  of  shares  to 
him.  It  seems  clear,  then,  that  the  defendant  impliedly 
promised  to  contribute  toward  the  entire  capital  as  much 
mouey  as  his  number  of  shares  represented,  and  in  such 
installments,  and  at  such  times,  as  the  corporation  should 
require. 

In  Lake  Ontario  etc.  R.  R.  Co.  v.  Mason^  16  N.  Y.  451,  it 
was  held  that  the  defendant's  subscription  to  the  articles  was, 
in  effect,  a  contract  to  pay  for  the  shares  for  which  he  sub- 
scribed: Dayton  v.  Borst,  31  N.  Y.  435;  Phoenix  Warehouse  Co. 
V.  Badger^  67  N.  Y.  294;  Merrimac  Min.  Co.  ▼.  Levy^  54  Pa. 
St.  227;  93  Am.  Dec.  697. 

Morawetz  on  Private  Corporations,  section  56,  says  that 
such  a  subscription  does  not  constitute  a  mere  executory  con- 
tract of  sale,  but  that  the  liability  to  pay  the  amount  of  the 
shares  is  an  incident  of  the  contract  of  membership;  that  the 
moment  the  subscriber  assumes  the  status  of  a  shareholder 
he  becomes  entitled  to  the  rights  and  privileges  incident  to 
membership,  and  is  liable  to  all  the  obligations  of  a  stock- 
holder, and  must  contribute  the  amount  of  capital  subscribed 
by  him.  In  section  128  the  same  writer  says  that  the  liabil- 
ity is  not  merely  to  pay  for  the  shares  for  which  he  has  sub- 
scribed, but  to  contribute  to  the  capital  of  the  company  in 
proportion  to  the  number  of  shares  he  has  taken:  See  notes 
to  same  section.  In  Massachusetts,  Maine,  and  New  Hamp- 
shire a  different  rule  has  obtained.  In  those  states  it  has 
'*'  been  held  that,  unless  there  is  an  express  promise  to  pay 
for  the  shares  the  subscriber  incurs  no  personal  liability. 

In  Essex  Bridge  Co.  v.  Tuitle,  2  Vt.  393,  the  plaintiflf's  stock 
had  been  divided  into  two  hundred  shares  of  twenty  dollars 
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each,  and  Tuttle  subscribed  for  ten  shares.     Hutchinson,  J., 
said  that  having  acquired  title  to  that  number  of  shares  the 
defendant  might  well  be  considered  as  accepting  the  propo- 
sition to  take  the  shares  at  that  price;  that  the  consideration 
might  be  considered  as  executed;  that  the  defendant  ought 
to  make  payment  according  to  the  mutual  understanding 
between  himself  and  the  company;  that  the  legal  eflfect  of  hie 
subscribing  was  to  render  himself  liable.     When  that  case 
was  decided  there  was  no  remedy  by  statute  against  delin- 
quent stockholders.     The  court  refers  to  this  fact,  and  the 
defendant  relies  upon  it  in  the  present  case.     He  also  relies 
upon  Connecticut  etc.  Ry.  Co.  v.  Bailey,  24t  Vt.  465,  58  Am. 
Dec.  181.     There  the  main  question  was  whether  the  defend- 
ant, by  the  terms  of  his  subscription,  expressly  promised  to 
pay  the  plaintiff  for  the  stock.     The  court,  in  deciding  that 
question,  said  that  unless  there  was  an  express  promise  for 
such  payment  the  plaintiff  must  proceed  by  a  forfeiture  of 
the  stock  and  the  payments  made  thereon,  as  that  was  the 
only  remedy  prescribed  by  the  charter,  and  referred  to  the 
earlier  Massachusetts  cases  which  are  here  relied  upon.     It 
was  held,  however,  that  there  was  an  express  promise,  so  that 
the  question  whether  tlie  defendant  would  have  been  liable, 
by  virtue  of  his  subscription,  to  contribute  according  to  the 
number  of  shares  he  had  subscribed  for,  was  not  before  the 
court,  and  what  was  said  in  respect  to  the  remedy  in  case  no 
express  promise  was  found  must  be  regarded  as  obiter. 

In  Rutland  etc.  R.  R.  Co.  v.  Thrall,  35  Vt.  536,  541,  the 
action  was  assumpsit  for  assessments.  The  defendant,  in  his 
subscription  for  stock,  expressly  promised  to  pay  assessments 
as  they  should  be  laid  by  the  plaintiff's  directors,  upon  their 
compliance  with  certain  conditions.  The  charter  provided 
***  that,  upon  nonpayment,  the  directors  might  declare  a 
forfeiture  of  all  previous  payments.  In  that  case  the  clause 
in  the  charter  in  respect  to  forfeiture  seems  to  have  been 
regarded  as  sufficient  to  warrant  a  forfeiture  and  sale  of  the 
stock  of  shareholders  who  were  delinquent  in  the  payment  of 
assessments  as  well  as  a  forfeiture  of  previous  payments,  if 
any  had  been  made.  The  defendant  offered  in  evidence  reso- 
lutions that  were  passed  by  the  directors  relative  to  a  forfeit- 
ure and  sale  of  all  stock  upon  wiiich  assessments  remained 
unpaid,  which  offer  was  excluded;  but  it  does  not  appear 
from,  the  manner  in  whicli  the  case  is  reported  that  the 
defendant  relied  upon  the  provision  in  the  charter  relative  to 
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a  forfeiture  as  a  defense  to  the  action.  Judge  Aldis  said  in 
the  opinion:  '*At  an  early  day  in  railway  enterprises  it  was 
clainoed,  that,  wliere  provisions  for  forfeiture  were  embodied 
in  the  charter,  the  corporation  could  not  sue  for  subscrip- 
tions, but  must  and  could  enforce  the  payment  of  them  only 
by  proceedings  in  forfeiture.  But  it  has  long  been  held  that 
the  right  to  sue  and  to  declare  stock  forfeited  coexist,  and 
that  the  latter  proceeding  is  merely  cumulative.  Such  it 
was  intended  to  be  in  this  charter." 

While  the  case  cannot  be  regarded  as  authority  upon  the 
point  here  in  controversy  we  think  that  the  rule  stated  in 
the  extract  quoted  from  the  opinion  is  the  more  just,  and 
ought  to  be  adopted  rather  than  the  one  that  prevails  in  some 
of  the  other  states. 

It  was  not  necessary  that  the  defendant  should  expressly 
promise  to  pay  for  his  shares,  or  to  contribute  his  proportion- 
rite  amount  of  the  five  thousand  dollars  capital.  The  prom- 
ise is  clearly  implied,  and  the  action  can  be  maintained  upon 
it.     The  remedy  by  forfeiture  is  only  cumulative. 

Judgment  reversed  and  cause  remanded. 

Corporations— Formation  and  Subscriftions.— In  th«  formation  of  m 
corporatiou  no  more  than  a  substantial  compliance  with  the  statute  is 
exacted  of  persons  seeking  to  form  it,  and  the  subscribers  become  stock- 
holders  when  all  the  conditions  precedent  prescribed  by  the  law  have  been 
complied  with:  See  monographic  note  to  People  v.  Montecito  Water  Co.,  33 
Am.  St.  Rep.  178,  on  defective  formation  of  corporations;  note  to  Parker  v. 
Thomas,  81  Am.  Dec.  393.  The  subscription  to  corporate  stock  of  itself 
imposes  upon  the  subscriber  an  obligation  to  pay  installments  or  assesis- 
meats;  and  an  action  may  be  maintained  by  the  corporation  against  a  de- 
linquent  subscriber  upon  this  implied  promise,  although  the  remedy  of 
forfeiture,  or  sale  of  the  stock,  is  given  to  the  corporation  by  charter  or 
general  statute:  See  monographic  note  to  Parker  v.  Thomas,  81  Am.  Dec 
393,  394,  on  subscriptions  to  corporate  stock,  and  which  shows  the  distino- 
tion  between  subscriptions  proper  and  offers  and  agreement  (o  sabscrib*. 
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Fratini  V,  Caslinl 

(6«  Vermont,  273  ] 

A  Marriagb  CsRTincATB  IS  Admissiblk  in  Evidskob  withoat  expres* 
proof  that  it  was  sigaed  by  the  priest  who  performed  the  ceremony, 
where  it  is  shown  that  the  parties  were  married  by  a  priest  in  church, 
and  there  received  the  certificate,  as  this  is  evidence  tending  to  show 
that  the  signature  attached  thereto,  purporting  to  be  that  of  the  otBci* 
ating  priest,  is  genuine;  and  that  it  was  he  who  gare  them  the  certifi< 
cate.  . 

Li  AN  Action  7ob  thi  Alienation  or  the  Wan'a  AwwRcrwsa  Evi« 
DKMCS  may  be  introduced  as  to  the  state  of  feeling  between  the  husband 
and  his  wife  previous  to  her  connection  with  the  defendant,  but  not 
afterward;  and  it  may  be  shown  by  what  they  have  said  and  written  to 
and  of  each  other.  It  is  also  proper  for  the  trial  court  to  exclude  tha 
copy  of  a  record  of  plaintiff 's  conviction  for  an  assault  upon  his  wife» 
unless  it  appears  that  such  conviction  wbls  upon  a  plea  of  guilty. 

There  mat  bb  a  Partial  Alienation  of  a  Wife's  Affections. — Even 
if  she  has  no  afifection  for  her  husband  a  stranger  has  no  right  to  inter* 
fere  and  cut  ofif  all  chance  of  its  springing  up  in  the  future. 

Case  for  the  alienation  of  the  affections  of  plaintiff's  wife. 
Plea,  not  guilty.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  excepted. 

W.  A.  &  0.  B.  Boyce  and  John  0.  Wing,  for  the  defendant. 

Barney  &  Hoar  and  J.  W.  Gordon,  for  the  plaintiff. 

•''*  RowELL,  J.  Case  for  alienating  the  affections  of  plain* 
tiff's  wife,  and  for  criminal  conversation  with  her. 

In  order  to  make  admissible  what  purported  to  be  a  cer- 
tificate of  plaintiff's  marriage  it  was  necessary  to  show  that 
it  was  signed  by  the  priest  who  performed  the  ceremony. 
Plaintiff  testified  that  he  was  married  in  church  at  New  Lon- 
don, Connecticut,  and  that  at  the  time  of  the  ceremony  the 
certificate  of  his  marriage  that  he  produced  was  given  to  him. 
The  father  of  plaintiff's  wife  testified  that  he  was  present  and 
*'*  saw  the  parties  married,  and  saw  said  certificate  givei> 
to  them  at  the  time  of  the  marriage.  Although  neither  wit- 
ness testified  directly  that  it  was  the  priest  who  gave  the  cer- 
tificate, yet  it  is  fairly  inferable  from  their  testimony  that  it 
was  he;  and  that  being  so,  the  fact  that  he  gave  it  was  evi- 
dence tending  to  show  that  the  signature  attached  thereto, 
purporting  to  be  that  of  the  officiating  priest,  was  his;  hence 
the  certificate  was  admissible.  An  intimation  to  the  like 
effect  is  made  in  State  v.  Colby,  51  Vt.  291. 

Plaintiff  and  his  wife  quarreled  the  night  before  she  left 
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him,  and  defendant  offered  to  show  what  she  subsequently 
said  about  it,  for  the  purpose  of  showing  on  what  terms  they 
were  then  living.  Trouble  concerning  plaintiff's  wife  began 
between  these  parties  about  the  middle  of  April,  which  was 
some  time  before  she  left.  Defendant  also  offered  to  show 
generally  her  complaints  and  declarations  of  and  concerning 
her  husband's  treatment  of  her,  made  after  trouble  began 
as  aforesaid,  but  was  limited  in  time  to  those  made  before 
trouble  began;  and  this  was  right.  In  actions  for  criminal 
conversation  it  is  relevant  to  inquire  into  the  terms  on 
which  the  husband  and  wife  lived  together  before  her  con- 
nection with  the  defendant,  and  it  is  usual  to  give  evidence 
of  what  they  have  said  or  written  to  or  of  each  other,  in  order 
to  show  their  mutual  demeanor  and  conduct,  and  whether 
they  were  living  on  good  or  bad  terms.  It  is,  however,  al- 
ways required  that  proof  should  be  given  that  the  declara- 
tions or  letters  of  the  wife,  when  the  husband  is  the  plaintiff) 
purporting  to  express  her  feelings,  were  made  or  written 
prior  to  the  existence  of  any  facts  calculated  to  excite  sus- 
picion of  misconduct  on  her  part,  and  when  there  existed  no 
ground  to  suspect  collusion:  1  Phillips  on  Evidence,  *  182; 
1  Greenleaf  on  Evidence,  sec.  102;  1  Wharton  on  Evidence, 
sec.  225. 

This  rule,  and  the  reason  of  it,  are  as  applicable  to  the 
counts  for  alienating  affections  as  to  the  count  for  criminal 
conversation,  for  the  cause  of  action  is  the  same  in  all,  *^*' 
namely,  the  loss  of  consortium:  Daley  v.  Gates,  65  Vt.  591 ; 
Cross  v.  Grant,  62  N.  H.  675;  13  Am.  St.  Rep.  607.  The 
rule  was  applied  in  Houliston  v.  Smyth,  2  Car.  &  P.  22, 
which  was  for  board  and  lodgings  supplied  to  defendant's 
wife  while  she  was  living  apart  from  him  on  account  of  his 
cruelty.  Defendant  offered  certain  letters,  purporting  to 
have  been  written  by  his  wife  to  him,  for  the  purpose  of 
rebutting  the  charge  of  cruelty.  But  they  were  excluded, 
because  it  was  not  shown,  otherwise  than  by  their  dates, 
when  tiiey  were  written.  There  is  nothing  decided  in  Rudd 
V.  Rounds,  64  Vt.  432,  that  conflicts  with  this  rule. 

The  copy  of  the  record  of  the  conviction  of  the  plaintiff  for 
an  assault  upon  his  wife  was  properly  excluded,  because,  if 
for  no  other  reason,  the  copy  not  being  furnished  us,  it  does 
not  appear  whether  the  conviction  was  on  a  plea  of  guilty. 
If  not,  it  may  have  been,  and  probably  was,  obtained  on  the 
testiuiony  of  his  wife,  who  is  not  a  competent  witness  in  this 
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action:  Quinn  v.  Quinn,  16  Vt.  426;  Robinson  v.  m,l8on^  22 
Vt.  35;  62  Am.  Dec.  77. 

It  is  claimed  that  tliere  is  no  such  thing  as  a  partial  alien- 
ation of  a  wife's  affections;  that,  in  order  to  a  recovery,  it 
devolved  upon  the  plaintiflf  to  show  that  his  wife  had  affec- 
tion for  him  at  the  time  in  question,  and  that  the  defendant 
completely  alienated  it  from  him  and  caused  it  to  center  on 
himself,  and  that  the  court  should  have  so  charged.  The 
supreme  court  of  Indiana  has  said  in  a  case  of  this  kind  that, 
if  the  wife  had  no  affection  for  her  husband,  the  defendant 
had  no  right  to  interfere  to  cut  off  all  chance  of  its  springing 
up  in  the  future:  Dallas  v.  Sellers,  17  Ind.  479;  79  Am.  Dec. 
489.  As  to  the  claim  that  there  is  no  such  thing  as  a  partial 
alienation  of  affections,  it  is  enough  to  say  that  experience 
and  observation  show  the  fact  to  be  far  otherwise. 

Judgment  aflBrmed.  ^___ 

Certificate  or  Marriagb— Evidence. — A  certificate  of  marriage, when 
properly  authenticated,  may  be  given  in  evidence,  but,  as  thia  is  not  a 
document  that  authenticates  itself,  the  signature  of  the  minister  must  be- 
proved:  See  note  to  State  v.  Hodgshns,  36  Am.  Dec.  750,  showing  also  that 
the  testimony  of  a  witness  present  at  the  marriage  is  ordinarily  admissible 
and  adequate  proof  thereof,  unless  the  law  requires  official  evidence. 

Action  for  Alienation  of  Wife's  Affkctions. — A  husband  and  wife- 
have  the  right  to  each  other's  society.  They  married  to  secure  such  society,, 
and  the  obligation  rests  upon  both  to  live  together,  or,  "as  the  expressioB 
sometimes  goes,  to  adhere."  This  is  the  universal  law,  and  its  observance 
is  essential  to  the  mutual  comfort  of  husband  and  wife,  and  the  well-being,  if 
not  the  existence,  of  their  children:  Schouler's  Domestic  Relations,  4th  ed., 
sec.  35.  The  husband  being  thus  entitled  to  the  society,  aid,  and  companiou- 
ship  of  his  wife,  he  may  recover  her  from  any  person  who  would  withhold 
or  withdraw  her  from  him.  "This  is  a  well-understood  principle  the  world 
over."  The  coitmion  law  gives  him  the  right  to  sue  for  damages  all  persons- 
who  seek  to  entice  her  away,  or  induce  her  to  live  apart  from  him.  Wins- 
more  v.  Oreenhnnk,  Willes,  577,  583;  Berthon  v.  Cariwright,  2  Esp.  480, 
and  the  following  authorities  show  that  he  may  maintain  an  action  for  th& 
alienation  of  her  afifections:  Barbee  v.  Aj-mstead,  10  Ired.  530;  61  Am. 
Dec.  404;  Taaker  v.  Stanley,  153  Mass.  148;  Olasa  v.  Bennett,  89  Tenn.  478; 
Hermunce  v.  James,  47  Barb.  120;  32  How.  Pr.  142;  Adams  v.  Main,  3  Ind. 
App.  232;  Bigaoutte  v.  Paulet,  134  Mass.  123;  45  Am.  Rep.  307;  Holiz  v. 
Dick,  42  Ohio  St.  23;  51  Am.  Rep.  791;  Hadley  v.  Heytoood,  121  Mass.  236; 
Rinehart  v.  BilU,  82  Mo.  534;  52  Am.  Rep.  385;  Higham  T.  Vanosdol,  101 
Ind.  160;  Bennett  v.  Smith,  21  Biirb.  439;  Ramsey  r.  Ryeraon,  24  Abb.  N.  C. 
114;  Preston  v.  Bowers,  13  Ohio  St.  1;  82  Am.  Dec.  4i30;  Edgell  v.  Francis, 
68  Mich.  303;  Oilchrlst  v.  Bale,  8  Watts,  355;  34  Am.  Dec.  469.  An  action 
by  the  husband  for  the  alienation  of  the  affections  of  his  wife  is  based  on 
the  loss  of  the  consortium,  and  it  is,  therefore,  not  essential  to  recovery  that 
there  should  be  proof  of  actual  pecuniary  loss:  Adam*  v.  Main,  3  Ind.  App. 
232.    'The  aotiou  may  also  be  maiutaiued  without  proof  of  adultery:  Adam* 
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▼.  Mabi,  3  Ind.  App.  232.  la  fact,  it  may  b«  maintained  without  the 
wife's  physical  absence  or  separation  from  her  husband:  Hermanee  r. 
James,  47  Barb.  120;  32  How.  Pr.  142;  and  neither  debauchery  nor 
enticing  her  away  from  him  is  necessary  to  recovery  where  the  aliena- 
tion is  shown  to  have  been  effected  by  malice  or  improper  motive*. 
The  injury  to  the  plaintiff  "consists  in  the  alienation  of  bis  wife's 
affections  with  malice  or  improper  motives.  Debauchery  and  elopement, 
when  they  occur,  are  only  the  immediate  and  legitimate  consequences 
of  the  wrong.  That  the  injury  in  this  instance  did  not  culminate  in 
adultery  and  elopement  is  a  fact  not  due  to  the  alienator's  forbearance, 
but  to  the  wife's  prudent  reflection  and  laudable  repentance.  The 
alienation  of  the  wife's  affections,  for  which  the  law  gives  redress,  may  be 
accomplished  notwithstanding  her  continued  residence  under  her  husband's 
roof.  Indeed,  it  has  not  been  infrequently  remarked  by  authors  and  ju- 
rists, that  such  continued  residence,  after  the  alienation  has  been  effected, 
so  far  from  leaving  the  husband  without  a  good  cause  of  action,  contrib- 
utes an  aggravation  to  his  injury,  from  which  an  elopement  might  well  be  ac- 
cepted in  the  nature  of  an  alleviation":  Rinehnrt  v.  Bills,  82  Mo.  534;  52 
Am.  Rep.  385,  per  Martin,  C. ;  Hei~mance  v.  James,  47  Barb.  120;  32  How. 
Pr.  142.  Such  an  action  may  be  maintained  where  the  conduct  of  the  de- 
fendant is  the  controlling  cause  which  leads  to  the  wife's  estrangement, 
although  other  causes  may  have  contributed  thereto.  Hence,  where  cruelty 
is  only  a  subsidiary  cause  of  the  alienation,  the  plaintiff  may  recover:  Had' 
ley  V.  HeyvDOod,  121  Mass.  236.  An  action  for  the  alienation  of  a  wife's 
affections,  whether  adultery  is  charged  or  not,  is  an  action  for  seduction 
within  the  meaning  of  a  statute  providing,  in  a  suit  by  the  husband  for  the 
seduction  of  his  wife,  that  the  wife  shall  not  be  a  competent  witness:  Adams 
▼.  Main,  3  Ind.  App.  232;  but,  ordinarily,  an  action  for  the  alienation  of  a 
wife's  affections,  and  the  loss  of  her  comfort,  society,  and  assistance,  is  sep. 
arate  and  distinct  from  an  action  by  the  husband  for  damages  for  seducing 
and  debauching  his  wife,  where  the  alienation  is  charged  merely  as  the  re- 
sult and  consequence  of  the  debauchery.  The  gravamen  in  the  former  case 
is  the  alienation  of  the  wife's  affections  with  malice  or  improper  motives.  In 
the  latter  case  the  gravamen  is  the  alleged  criminal  conversation,  and,  if 
the  plaintiff  fails  to  prove  it,  he  cannot  recover  for  the  loss  of  his  wife's  so- 
ciety, thou^'h  such  loss  was  caused  by  the  defendant:  Wood  v.  Mathevos,  47 
Iowa,  409;  Rinehart  v.  Bills,  82  Ma  534;  52  Am.  Rep.  385.  If  a  husband 
enters  into  a  written  contract  with  one  who  has  enticed  away  his  wife, 
by  which  it  is  agreed  that  the  latter  may  retain  and  support  her,  such  con- 
tract amounts  to  a  mere  parol  license,  which  either  party  may  revoke  at 
pleasure,  and  which  is  revoked  by  a  demand  for  her  restoration:  Barbeer. 
Armidead,  10  Ired.  530;  51  Am.  Dec.  404. 

Pleadings, — In  an  action  for  the  alienation  of  a  wife's  affections  it  is  not 
the  act  alone,  but  the  consequences  which  may  directly  or  naturally  result 
from  it,  for  which  the  defendant  may  be  responsible,  and  these  should  be 
pleaded.  Thus,  the  substance  of  the  complaint  in  Olass  r.  Bennett,  89 
Tenn.  478,  in  which  there  was  a  verdict  in  the  trial  court  against  the  de- 
fendant for  twenty  thousand  dollars,  was  as  follows:   "That  on  the 

day  of  March,  1889,  the  plaintiff,  being  a  married  man,  as  he  had  bean 
since  May  18,  1881,  and  living  with  bis  wife,  Laura  Bennett,  who  was  the 
daughter  of  S.  F.,  and  sister  of  defendant  W.  H.  Glass,  enjoying  the  com- 
fort, affection,  companionship,  and  service  of  his  said  wife,  and  having  a 
household,  the  said  defendants  conspiring  together  and  intending  to  preja- 
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dice  and  aggrieve  the  plaintiflF  as  such  husband,  and  deprive  him  of  the 
comfort,  aflfection,  etc.,  of  his  said  wife,  wrongfully  and  unjustly  intending 
to  break  up  plaintiff's  household,  and  to  degrade  and  injure  him  in  tha 
esteem  of  his  neighbors  and  of  the  public,  did  unlawfully,  wrongfully,  and 
unjustly  entice,  persuade,  and  procure  said  Laura  Bennett  to  depart  from 
and  out  of  the  conipaninnship  and  service  of  the  plaintiff,  by  means  of 
property,  in  order  to  render  plaintiff  houseless  and  homeless,  and  by  false 
and  untrue  statements  concerning  plaintiff,  made  by  them  to  plaintiff's  wife 
and  others,  derogatory  of  plaintiff's  character,  intending  to  bring  theplain- 
tiff  into  disrepute  and  disgrace  in  the  estimation  of  his  wife,  and  did  thus 
alienate  and  destroy  the  love  and  affection  of  his  wife  for  him,  and  caused 
her  to  abandon  him  and  take  with  her  tlieir  only  child,  thus  destroying  the 
happiness,  peace,  comfort,  and  family  relations  of  plaintiff,  and  depriving 
him  of  the  society  of  his  wife,"  etc  If  the  consequences  alleged  are  legally 
the  direct  and  natural  result  of  the  defendant's  acts,  necessarily  to  be  de- 
duced  from  the  facts  alleged,  the  complaint  will  be  held  good  on  demurrer. 
For  example,  the  plaintiff  in  Hermance  v.  James,  47  Barb.  120,  32  How.  Pr. 
142,  alleged  substantially  in  his  complaint  that  "the  defendant  continued, 
and  with  a  wicked  intent  planned  and  undertook  to  deprive  the  plaintiff  of 
the  society,  affections,  aid,  and  assistance  of  his  wife,  and  with  such  intent 
did,  by  means  of  false  insinuations  against  the  plaintiff,  and  by  other  insidi- 
o\i3  wiles,  so  prejudice  and  poison  her  mind  against  the  plaintiff,  and  so  far 
alienate  her  affections  from  him  as  to  induce  her  to  desire  and  seek  to  obtain 
a  divorce  or  separation  from  him;  that  the  defendant  counseled,  advised, 
aided,  and  assisted  the  wife  in  efforts  to  procure  the  commencement  of  pro- 
ceedings therefor;  and  that  he  did,  by  the  means  aforesaid,  so  far  prejudice 
and  poison  the  mind  of  the  wife  against  her  husband,  and  so  far  alienate 
her  affections  from  him,  as  to  persuade  and  induce  her  to  refuse  to  recognize 
or  receive  the  plaintiff  as  her  husband;  and  that  she,  acting  nnder  such 
advice  and  influence,  did  refuse  to  recognize  or  receive  the  plaintiff  as  her 
husband,  or  to  live  with  him  as  his  wife;  whereby  the  plaintiff  had  wholly 
lost  and  been  deprived  of  the  comfort,  fellowship,  society,  aid,  and  assist- 
ance of  his  wife  in  his  domestic  affairs."  This  complaint  was  demurred  to, 
and  as  the  demurrer  admitted  the  facts  alleged,  the  only  question  in  the 
case  was  whether  they  constituted  a  cause  of  action,  and  the  court  held 
that  such  facts,  and  the  consequences  alleged,  if  caused  as  charged  in  the 
complaint,  were  the  subject  of  an  action,  and  a  ground  of  damage,  although 
there  was  no  actual  physical  absence  or  separation  of  the  wife  from  the  hus- 
band. It  is  not  necessary,  in  an  action  on  the  case  for  enticing  away  the 
plaintiff's  wife,  to  lay  in  the  declaration  a  request  of  the  plaintiff  to  deliver 
up  his  wife,  and  a  refusal  by  the  defendant:  Qilchriat  v.  Bale,  8  Watts,  355; 
34  Am.  Dec.  469. 

Defenses. — In  an  action  by  a  husband  against  another  for  unlawfully 
persuading,  procuring,  and  enticing  the  former's  wife  to  leave  his  home  and 
society,  the  defendant  may  set  up  the  adultery  of  the  husband,  that  he  had 
bragged  and  boasted  about  it  to  his  wife,  and  that  he  had  importuned  her 
to  have  intercourse  with  other  men.  Such  facts,  if  proved,  might  amount 
to  a  complete  defense,  but  if  not,  they  are  competent  in  mitigation  of  dam- 
ages: Schomv.  Berry,  63  Hun,  110.  If,  however,  such  third  person,  know, 
ing  the  woman  to  be  the  wife  of  another,  and  having  no  reason  to  snspeel 
mistreatment  of  her  by  her  husband,  entices,  persuades,  and  takes  her 
away,  and  keeps  her  in  different  places  for  several  days  until  it  is  his  pleas- 
ure to  return  her,  all  without  the  consent  of  her  hosband,  it  is  no  defense^ 
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in  an  action  by  the  hasband  for  damages  for  the  alienation  of  his  wife's  af- 
factions,  that  the  wife  consented,  or  that  the  defendant  did  not  otherwise 
persuade  or  entice  her  away,  except  to  fnrnish  the  means  and  opportunity 
for  the  elopement,  as  the  wife  had  no  power  to  consent:  Higham  v.  Vanos' 
dol,  101  Ind.  160.  The  defendant  in  an  action  for  procuring  and  enticiug 
the  plaintifiTs  wife  to  be  sepaiated  from  him  may  disprove  any  intent,  in 
advising  the  wife,  to  canse  a  separation,  and  show  that  his  advice  was 
honestly  given:  Tasker  v.  Stanley,  153  Mass.  148.  If  the  defendant  is  the 
wife's  father  he  is  not  liable,  while  acting  with  good  motives,  for  advising 
his  daughter  to  remain  away  from  her  husband  while  his  habits  of  drunken- 
nesa  and  gross  immoralit}'  and  indecency  continue,  and  such  acts  on  the 
part  of  the  husband  would,  so  far  as  such  advice  is  concerned,  be  a  com> 
plete  defense  to  the  action:  Bennett  v.  Smith,  21  Barb.  439. 

Evidence  — Letters —  Jies  Gestce.  —  With  respect  to  what  facts  will  sup- 
port an  action  by  a  husband  for  depriving  him  of  his  wife  there  is,  in 
principle,  a  clear  distinction  between  the  cases  where  the  action  is  against 
a  pareut  of  the  wife  and  where  it  is  against  a  stranger:  Bennett  v.  Smith, 
21  Barb.  439,  442;  and  a  much  stronger  case  must  be  made  out,  to  justify 
recovery  in  such  an  action  against  the  parent.  It  is  a  very  gross  wrong, 
however,  for  any  one  to  interfere  with  the  domestic  peace  of  families,  and 
those  who  do  cannot  expect  to  act  with  impunity.  In  an  action  by  a 
husband  for  simply  enticing  away  his  wife,  the  plaintiff  cannot  show  that 
the  defendant  has  had  illicit  intercourse  with  her:  Perry  v.  Lovejoy,  49 
Mich.  529;  at  least,  it  can  neither  be  proved  nor  disproved  by  any  com- 
munications had  between  the  plaintiff  and  his  wife  after  her  return:  Hig- 
hiirnv.  Vanoadol,  101  Ind.  160.  And  in  an  action  for  the  alienation  of  a  wife's 
affections  where  adultery  is  also  charged,  but  is  not  established  by  direct 
proof,  the  plaintiff,  in  order  to  recover,  must  show  a  disposition  to  illicit 
intercourse  on  the  part  of  the  wife;  a  disposition  to  illicit  intercourse  with 
the  wife  on  the  part  of  the  defendant,  and  an  opportunity  to  gratify  such 
mutual  disposition:  Ramsey  v.  Ryerson,  24  Abb.  N.  C.  114.  But,  in  such  an 
action,  evidence  of  cohabitation  and  repute,  and  of  defendant's  admissions 
of  the  fact,  are  enough  to  establish  the  marriage  relation:  Perry  v.  Love- 
joy,  49  Mich.  529.  In  an  action  by  a  husband  to  recover  damages  for 
enticing  his  wife  to  leave  him  he  may  give  in  evidence  her  declarations 
made  shortly  prior  to  the  alleged  seduction,  in  order  to  show  the  state  of 
her  affections  toward  him  up  to  the  time  of  the  injury  complained  of;  and 
no  distinction  should  be  make  between  such  declarations  made  before  and 
those  made  after  the  marriage.  It  would,  however,  be  an  abuse  of  thia 
right  to  permit  to  go  in  evidence  the  wife's  statements  relating  to  the 
words  and  acta  of  a  party  defendant,  and  tending  to  prove  the  allegations 
of  the  petition  against  him,  as  they  are  merely  hearsay.  Hence,  if  several 
persons,  in  such  an  action,  some  of  whom  are,  and  some  of  whom 
are  not,  parties  defendant,  are  charged  with  having  conspired  together 
to  entice  away  the  wife,  the  declarations  of  any  one  of  the  conspir- 
ators are  admissible  to  show  that  he  was  a  member  of  such  con^jpiracy, 
bat  they  are  not  evidence  against  the  others,  unless  the  fact  of  conspir- 
acy  is  proved  to  the  satisfaction  of  the  jury,  and  such  declarations 
are  in  furtherance  of  the  objects  of  the  conspiracy:  Preston  v.  Bowers,  13 
Ohio  St.  1;  82  Am.  Dec.  4.30.  On  the  trial  of  an  action  against  husband 
and  wife,  for  inducing  the  plaintiff's  wife  to  abandon  him,  in  which  the 
illegal  acts  are  charged  to  have  been  done  by  the  female  defendant,  evi- 
4mio«  of  her  acts  is  competent,  even  ii  such  acts  were  unkuowu  to  tb» 
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husband,  and  he  had  not  encouraged  her  to  commit  them;  and  hoth  ar» 
liable  if  the  cause  of  action  is  proved,  as  the  husband  is  liable  for  the  torb 
of  his  wife:  HoUz  v.  Dick,  42  Ohio  St  23;  51  Am.  Rep.  791. 

And  in  a  suit  against  the  husband  alone,  if  it  appears  that  he  and  his  wif» 
were  acting  in  concert  to  effect  the  alienation,  and  that  each  was  responsi- 
ble for  what  was  said  and  done  by  the  other  concerning  their  coDimou  pur- 
pose, the  sayings  and  doings  of  the  wife  are  properly  admitted  as  evidence 
against  the  husband:  Edgell  v.  Francis,  66  Mich.  303.  It  is  also  proper  to^ 
allow  the  daily  conduct  of  the  plaintiff's  wife  to  be  explained  by  concurrent 
declarations.  Thus,  in  E'lijell  v.  Francis,  66  Mich.  303,  a  suit  by  a  hus- 
band aijainst  his  father  in  law  for  depriving  him  of  the  coinpmy  of  his 
wife  and  child,  and  detaining  them,  by  persuasion  and  other  means,  fronk 
returning  to  him,  the  plaintiff  was  allowed  to  prove  the  statements  of  the- 
wife  to  him,  in  the  absence  of  her  father,  concerning  the  reasons  why  she- 
stayed  with  her  parents,  and  her  feelings  and  wishes,  and  her  warning  Uy 
plaintiff  against  venturing  at  her  father's  house  on  one  occasion.  This  was 
undoubtedly  hearsay,  but  the  appellate  court  approved  the  admission  oE 
such  evidence  on  the  ground  that  a  case  of  alienating  the  wife's  affections 
"  differs  from  the  usual  action  for  seduction  in  the  important  particulars 
that  the  mischief  is  not  done  by  the  removal  of  the  wife,  or  by  destroying 
by  one  act  the  domestic  peace."  In  alienation  "  the  mischief  is  a  continn- 
iug  one,  going  on  from  day  to  day,  and  becoming  worse  with  the  delay.. 
The  principles,  therefore,  which  always  allowed  inquiry  into  the  wife** 
feelings  and  conduct  prior  to  and  at  the  time  of  the  seduction  must  permit 
■uch  inquiry  during  the  whole  period  of  alienation.  The  law  cannot  very- 
well  shut  out  what  to  every  intelligent  person  must  appear  significant  and: 
free  from  any  danger  of  fabrication  and  falsehood.  Most  of  this  evidence 
is  explanatory  of  the  wife's  residence  with  her  parents,  and  is  the  only 
means,  except  examining  her  as  a  witness,  of  comprehending  it.  It  is  daily 
conduct,  explained  by  concurrent  declarations,  and  we  do  not  think  it  i*- 
beyoud  the  scope  of  inquiries  always  allowed  in  such  cases." 

The  defendant,  in  an  action  of  tort,  containing  a  count  for  alienating  the 
affections  of  plaintiff's  wife,  and  enticing  her  to  leave  him,  may  give  in  evi- 
dence the  plaintiff's  statement  that  he  was  going  to  make  as  dirty  a  case  of: 
it  as  he  could  for  one  of  the  defendants,  for  the  purpose  of  showing  bias  and! 
to  discredit  his  testimony:  Tasker  v.  Stanley,  153  Mass.  148.  The  decla> 
rations  of  the  wife,  made  immediately  before  and  at  the  time  she  left  her 
husband,  of  his  cruel  treatment  of  her,  are  competent  evidence  for  the  defend- 
ant: Oikhriat  v.  Bait,  8  Watts,  355;  34  Am.  Dec.  469.  In  a  husband's  suit 
to  recover  damages  of  his  wife's  father  and  brother  for  wrongfully  causing 
separation  and  the  estrangement  of  his  wife  it  is  competent,  under  an  issue 
made  by  a  plea  of  not  guilty,  to  prove,  as  part  of  the  res  gestas,  all  declara- 
tions of  the  wife  explanatory  of  her  mental  trouble,  and  of  her  conduct  in- 
leaving  and  remaining  away  from  her  husband,  whether  made  at  the  time  of 
the  separation  or  subsequently,  while  it  continued.  Whatever  throws  light, 
upon  the  case,  whether  from  "  the  conduct  of  kinsman  or  stranger,  is  mat- 
ter of  legitimate  inquiry":  OIom  v.  Bennett,  89  Tenn.  478.  The  defendant^ 
in  such  cases,  may,  for  example,  introduce,  as  part  of  the  res  gestae,  a  letter 
written  by  the  wife  to  her  parents  before  she  left  her  husband,  in  which  she 
represented  that  he  was  so  nnkind  to  her  that  she  was  "sick  of  her  home": 
Perry  v.  Lovejoy,  49  Mich.  529.  So,  if  a  wife  is  living  with  her  parents^ 
separate  from  her  husband,  and  the  question,  in  an  action  against  her 
parents,  is  whether  she  is  there  by  the  wrong  of  the  parents,  letters  written 
AM.  »T.  Rgp..  Vol.  XLIV.  — M 
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by  the  wife,  dnring  sach  separation,  in  which  she  addressed  the  plaintiff  as 
her  "dear  hasband,"are  competent  to  show  the  condition  of  her  feelings 
toward  him.  The  husband,  in  such  a  case,  is  a  competent  witness  to  show 
that  such  letters  are  in  the  handwriting  of  his  wife:  HoUz  v.  Dick,  42  Ohio 
St.  '23;  51  Am.  Rep.  791.  In  an  action  for  enticing  away  the  plaintifif's 
■wife  her  declarations,  made  within  a  few  days  after  marriage,  express- 
ing her  wishes  in  respect  to  living  with  the  plaintiff,  as  his  wife,  in  con- 
nection with  other  circumstances  tending  to  prove  that  siie  was  not  there 
under  constraint,  are  admissible  as  part  of  the  res  gestce;  and  if  the  de- 
'  fendant,  in  such  a  case,  is  the  wife's  father,  evidence  of  l)abits,  on  the 
part  of  the  husband,  of  drunkenness  and  gross  immorality  and  inde- 
cency,  should  not  be  excluded:  Bennett  v.  Smith,  21  Barb.  439.  In  snch 
jin  action  against  a  stranger,  where  the  wife  had  eloped  with  him,  it 
was  held  that  her  declarations  made  to  a  third  person  on  the  day  of  her 
'«lopement,  or  within  the  time  she  was  presumably  under  the  defend- 
ant's  influence,  as  to  the  causes  of  her  leaving,  and  which  were  not  a 
part  of  the  res  geslcB  accompanying  the  act  of  leaving,  and  which  did  not 
impute  to  her  husband  any  violence  or  cruel  treatment,  were  not  admissi- 
ble in  mitigation  of  damages:  Htghani  v.  Vanosdol,  101  Ind,  160.  The 
betters  of  the  wife  are  admissible  as  evidence  of  her  affection  for  her  hus- 
band: Pe7i-y  V.  Lovejoy,  49  Mich.  529;  While  v.  Ross,  47  Mich.  172.  Of 
course,  if  plaintiff  makes  out  no  case  he  cannot  recover.  For  example, 
a  father  and  mother  were  sued  by  their  son  in  law  for  enticing  their 
daughter  from  him  and  alienatiut^  her  affections.  The  marriage  of  the 
young  people  was  clandestine.  Tlie  antecedents  of  the  man  had  not  been 
^reputable,  and  at  the  time  of  the  marriage  it  was  agreed  that  it  should  b« 
&ept  secret,  and  the  wife  remain  a  year  with  her  parents.  Tiie  husband, 
however,  soon  disclosed  the  marriage.  Tlie  parents  were  greatly  agitated 
and  excited  when  they  heard  of  it,  and  the  father  threatened  Tiolence  if 
the  daughter  was  taken  away  at  once.  He  said,  however,  that  after  a 
week's  delay,  if  she  saw  fit  to  go,  no  obstacle  should  be  interposed.  Befor* 
the  week  was  out  the  daughter  expressed  dislike  and  repugnance  to  th« 
husband,  and  determined  to  stay  with  her  parents.  There  was  no  evidence 
of  compulsion,  or  solicitation,  or  of  utterances  by  the  parents  which  the 
conduct  of  the  son  in  law  did  not  merit.  Under  such  facts  it  was  held 
Ihat  the  pourt  might  well  instruct  the  jury  that  there  was  no  case  for  their 
jQonsideration:   While  v.  Roan,  47  Mich.  172. 

Intent  to  Alienate — Malicious   Interference — Motive — Oood   Advice.— In  an 
-action  for  alienating  the  wife's  affections,  and  enticing  her  away,  the  ma- 
terial point  of  inquiry  is  the  intent  with  which  the  defendant  has  acted. 
It  must  appear  that  the  defendant  has  acted  from  improper  motives.     It 
is,   therefore,   proper    for    the    jury  to    consider    whether  the    defendant 
acted  with   a   view  of   depriving    the    plaintiff  of   the    comfort,   aid,  and 
society  of  his  wife,  or  whether   it  was   an   act  of   hospitality  or  of   pro- 
tection from  cruelty,  etc:  Campbell  y.  Carter,  6  Abb.  Pr.,  N.  S.,  151;  BeU' 
■Mctt  v.  Smith,  21  Barb.  439;  Schauenmn  r.  Palmer,  4  Barb.  225;  Smith  v. 
f^yke,    13  Hun,   204;  Tasker  v.  Stanley,   153  Mass.   148;  Holtz  v.   Dick,  42 
Ohio  St.  23;  61   Am.  Rep.  791.     And  here  lies  a  distinction  in  the  cases. 
To  justify  a  verdict  against  a  parent  there  should  be  much  stronger  evi- 
dence  of   improper   motives   in    the   defendant  if   he   is  a  parent  of   the 
plaintiff's  wife    tlian   where   the  action  is  against  a  stranger:    JJutcheson 
■V.    Peck,   6  Jolms.    19l>;   Bemiett  v.   Smith,   21   Barb.    439.     "The  father's 
Lbouae   is  always  open   to   his   children;    and,    whether   they   be   married 
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or  unmarried,  ifc  is  still  to  them  a  refuge  from  evil,  and  •  consolation  ia 
distress":  Huteheaon  v.  Pecky  6  Johns.  106,  per  Kent,  G.  J.  It  has  also 
been  said  that  "the  father  and  brother  are  the  natural  protectors  of  the 
daughter  and  sister."  The  father  may,  therefore,  lawfully  give  honest 
advice  to  his  married  daughter  who  comes  to  him  in  distress  growing  oat  of 
unhappy  marital  relatious,  and  he  may  shelter  her  iu  his  own  home  so  long 
as  she  freely  remains:  Olaaa  v.  Bennett,  89Tenn.  478;  Smith  v.  Lyke,  13  Huii. 
204;  Taskerv.  Stanley,  153  Mass.  148;  HoUtv.  Dick,  42  Ohio  St.  23;  61  Am. 
Rep.  791.  There  can  be  no  action  against  the  parents  for  harboring  the 
plaiiitifTs  wife  against  the  will  of  iier  husband,  unless  there  is  clear  proof 
that  defendants  acted  maliciously  in  so  doing:  Campbell  v.  Carter,  6  Abb. 
Pr.,  N.  S.,  151;  3  Daly,  165.  In  fact,  where  the  wife  is  subjected  to  cruel 
treatment  or  is  ill,  the  parents  not  only  have  the  right  to  allow  her  the 
comforts  of  their  home,  but  to  advise  her  to  come  and  remain  there  until 
the  causes  have  been  removed.  To  justify  an  action  of  enticement  against 
them  there  must  be  something  tending  to  prevent  or  dissuade  the  wife 
from  living  with  her  husband.  Mere  acts  of  humanity  by  the  parents 
toward  their  daughter  are  no  ground  for  the  alienation  of  her  affections: 
Bennett  v.  Smith,  21  Barb.  439;  Smith  v.  Lyke,  13  Hun,  204.  The  defendant 
parent  may  show  that  his  advice  was  honestly  given:  Taaker  v.  Stanley,  153 
Mass.  148;  but  the  defendant  may  show  that  the  parents,  after  the  sepa- 
ration, knowingly  encouraged  the  wife  to  associate  with  disreputable  per- 
•ons:  Hollz  v.  Dick,  42  Ohio  St.  23;  51  Am.  Rep.  791.  If,  however,  the 
motive  of  the  parties  in  their  interference  is  not  protection  or  humanity 
toward  the  wife,  an  action  may  be  maintained  for  the  alienation  of  her 
affections:  Hollz  v.  Dick,  42  Ohio  St.  23;  61  Am.  Rep.  791.  A  stranger,  act- 
ing in  good  faith  upon  a  wife's  complaints  of  her  husband's  ill-usage,  may 
lawfully  aid  and  shelter  her,  even  on  the  day  after  such  complaints  are 
made:  Bamea  v.  Allen,  1  Abb.  App.  Dec.  Ill,  reversing  the  same  case, 
30  Barb.  663.  The  bare  fact  that  the  defendant  in  an  action  for  entic- 
ing away  the  wife,  and  who  is  a  relative  of  the  wife,  allowed  her  to  ride 
in  his  wagon,  at  lier  own  request,  or  that  he  did  not  close  his  door  upon 
her  when  she  came  to  his  house,  are  not  enough  to  sustain  the  action: 
Sdiuneman  v.  Palmer,  4  Barb.  225.  So,  in  an  action  against  a  stranger  for 
the  alienation  of  the  affections  of  the  plaintiff's  wife,  it  is  not  error  to 
charge  that  if  the  defendant  made  presents  to  the  plaintiff^s  wife,  and  gave 
her  other  attentions  with  the  consent  of  the  husband,  with  no  evil  intent, 
and  not  intending  to  alienate  her  affections,  and  never  had  carnal  icnowl- 
edge  of  her,  the  plaintiff  cannot  recover,  though  as  a  consequence  of  such 
acts  she  conceived  a  fondness  for  him:  Adaim  v.  Main,  3  Ind.  App.  232. 
Again,  if  a  wife  has  good  ground  for  a  separation  from  her  husband,  or  for 
a  divorce  from  him,  and  she  voluntarily  seeks  the  advice,  shelter,  and  pro- 
tection of  a  stranger,  and  he  gives  her  his  advice  and  protection  iu  good 
faith,  and  from  motives  of  kindness  and  humanity,  the  husband  cannot 
recover  in  an  action  for  the  alienation  of  her  affections;  although  it  would 
be  otherwise  if  she  would  not  seek  the  separation  or  sue  for  divorce  except 
for  the  intentional  and  unsolicited  interference  of  such  third  person  induc- 
ing her  so  to  act.  Under  such  circumstances  evidence  of  the  connection 
between  the  defendant's  conduct  toward  the  plaintiff's  wife  and  the  defend- 
ant's troubles  with  his  own  wife,  if  any,  would  be  competent  as  pertaining 
to  the  material  inquiry  whether  the  conduct  of  such  third  person  was  aotn* 
ated  by  gootl  or  improper  motives:  Modisett  v.  McPike,  14c  Mo.  636. 

Bill  of  Particulars — Bar  to  Actioiu — In  an  action  by  a  husband  for  th« 
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alienation  of  his  wife's  affections,  a  bill  of  particulars  may  be  ordered. 
Tbas,  if  the  alienation  is  alleged  to  have  been  effected  by  means  of  "gifts, 
presents,  promises,  threats,  and  seductive  arts  and  wile8,"and  tlie  defendant 
makes  affidavit  denying  the  charges  generally  and  declaring  that  he  does  nob 
know  and  cannot  surmise  in  what  particular  the  plaintiff  intends  to  charge 
him  with,  a  bill  of  particulars  should  be  ordered  particularizing  the  gifts,  pres- 
ents, promises,  threats,  and  seductive  arts  and  wiles  by  which  it  is  claimed 
that  the  wife's  affections  were  alienated,  together  with  the  times  when  and 
places  where  these  means  were  employed:  IVood  v.  Gledhill,  20  N.  Y.  Civ. 
Proc.  155,  following  Tilton  v.  Beec/ier,  59  N.  Y.  176;  17  Am.  Rep.  337;  an 
action  for  cri.ninal  conversation.  A  recovery  in  an  action  of  trespass  for 
taking  away  the  plaintiff's  wife,  is  a  bar  to  a  recovery  in  an  action  on  the 
case  between  the  same  parties,  for  enticing  her  away:  Oilchriat  v.  Bale,  8 
Watts,  355;  34  Am.  Dec.  469;  but  the  recovery  by  him  of  a  judgment  for 
enticing  his  wife  away  is  not  a  bar  to  an  action  by  him  for  criminal  conver- 
tion:  SchneU  r.  Blohm,  40  Hun.  378. 


Davis  v.  Central  Vermont  K.  R  Co. 

(66  Vermont,  290.] 

CoHuoif  Carbikrs— Limitation  of  Liabilitt. — A  common  carrier  may,  by 
contract,  limit  his  common-law  liability  so  far  as  is  reasonable,  bat  it  \» 
□nreasonable  to  allow  him  to  contract  against  his  own  negligence. 

A  Bill  or  Lading  is  a  contract  between  the  shipper  and  the  carrier,  and 
binds  the  shipper  so  far  as  the  conditions  named  therein  are  reasonable 
in  the  eye  of  the  law,  because,  by  receiving  the  bill  of  lading,  the  ship- 
per is  presumed  to  have  assented  to  its  terms. 

Bills  of  Lading— Stipulation  Against  Loss  bt  Firs. — Astipulation  in  a 
bill  of  lading,  exempting  a  common  carrier  from  liability  for  loss  by 
fire  not  happening  through  the  neglect  of  the  carrier,  is  reasonable. 

Bills  of  Lading— Explanation  of  by  Parol  Evidence.- So  far  as  a  bill 
of  lading  is  a  receipt  it  may  be  explained  by  parol  evidence,  but  as  a 
special  written  contract  for  the  carriage  of  goods  it  is  not,  so  far  as  the 
contract  is  reasonable,  open  to  explanation  by  such  evidence. 

Common  Carriers— Loss  bt  Fire— Proximate  and  Remote  Cause.- If, 
in  the  regular  course  of  shipping  grain  from  west  to  east,  it  is  stored  in 
a  certain  elevator  until  the  shipper  orders  it  sent  forward  to  its  desti« 
nation,  and  certain  grain,  so  shipped  and  stored,  has  been  ordered  for« 
ward,  but  is  not  moved,  and  is  destroyed  by  fire  some  time  afterward, 
without  the  fault  of  the  carrier,  the  latter  is  not  liable,  as  the  fire  is  the 
proximate  cause  of  the  damage,  and  the  delay  to  forward  only  the 
remote  cause. 

Case  for  the  negligence  of  the  defendant,  by  which  the 
grain  of  the  plaintiff  was  destroyed.  There  was  a  judgment 
for  the  plaintiff,  and  defendant  excepted.  PlaintifiTs  grain 
was  in  transit  from  Chicago  to  Rutland,  Vermont.  As  evi- 
dence of  title  he  introduced  certain  through  bills  of  lading 
containing  the  following  conditions:  "The  said  Ogdensburg 
Transit  Company  shall  not,  nor  shall  any  carrier,  or  any 
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person  or  party  in  possession  of  all  or  any  of  said  property, 
be  liable  for  any  loss  or  damage  of  or  to  all  or  any  of  said 
property  arising  from,  caused  by,  or  connected  with  any  one 
or  more  of  the  following  mentioned  causes  or  things,  to  wit: 
....  fire  while  afloat,  in  transit,  or  in  store  at  any  place  of 
ehipment,  transhipment,  station,  delivery,  or  on  board  of  boat 
or  cars,  ....  unless  the  same  shall  affirmatively  and  with- 
out presumption  be  proven  to  have  been  caused  by  the  negli- 
gence of  the  person  or  party  sought  to  be  made  liable." 
Grain  shipped  by  this  route  was,  in  the  ordinary  course  of 
business,  taken  by  water  from  Chicago  to  Ogdensburg,  New 
York,  and  was  there  placed  in  the  defendant's  elevators, 
where  it  was  stored  until  the  shipper  ordered  it  sent  forward 
to  its  destination.  The  grain  in  question  had  been  so  placed, 
and  ordered  forward,  for  periods  varying  from  more  than 
thirty  to  seven  days  before  its  loss.  The  elevator  and  its 
contents  were  afterwards  burned.  The  county  court  found 
that  the  defendant  was  negligent  in  not  having  sent  the 
grain  forward,  but  that  the  fire  itself  occurred  without  the 
neglect  of  the  defendant. 

C.  A.  Prouty,  for  the  defendant, 

F.  C.  Baker  and  George  E.  Lawrence,  for  the  plaintiflf. 

**'  Ross,  C.  J.  The  controlling  facts  found  by  the  county 
court  are:  That  the  grain  for  the  loss  of  which  recovery  is 
sought  came  to  the  defendant  from  the  Ogdensburg  Trans- 
poration  Company,  shipped  by  wholesale  dealers  from  Chi- 
cago, on  bills  of  lading  running  to  the  order  of  the  shipper; 
that  the  plaintiffs  purchased  the  bills  of  lading,  usually,  after 
the  grain  had  arrived  at  Ogdensburg,  and  had  been  received 
by  the  defendant  into  its  elevator;  that  the  bills  of  lading, 
among  other  things,  provided  that  the  Ogdensburg  Trans- 
portation Company,  and  any  other  common  carrier,  in  the 
line  of  transportation,  should  not  be  liable  for  any  loss  by 
*'  fire,  while  afloat,  in  transit,  or  in  store,  at  any  place  of  ship- 
ment, transhipment,  station,  delivery,  or  on  board  of  boat  or 
cars,  ....  unless  ....  caused  by  the  negligence  of  the 
person  or  party  sought  to  be  made  liable";  that  the  grain 
was  destroyed  while  in  the  elevator  of  the  defendant  at  Og- 
densburg, by  a  fire,  which  occurred  without  the  negligence 
of  the  defendant;  but  that,  if  the  defendant  had  acted  upon 
*•*  the  orders  of  the  plaintiffs — when  their  orders  were  neo- 
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essary — and  removed  the  grain  from  its  elevator,  as  soon  as 
the  county  court  has  found  it  should  have  done,  the  grain 
would  have  been  removed  before  the  fire.  On  these  control- 
ling facts  it  is  apparent: 

1.  That  under  our  decisions.  Farmers^  etc.  Bank  v.  Cham- 
plain  Trans.  Co.,  23  Vt.  186;  56  Am.  Dec.  68;  18  Vt.  131; 
Kimball  v.  Rutland  etc.  R.  R.  Co.,  26  Vt.  247;  62  Am.  Dec. 
667;  Blumenthal  v.  Brainerd,  38  Vt.  402;  91  Am.  Dec.  349; 
Mann  v.  Birchard,  40  Vt.  326;  94  Am.  Dec.  398;  Hadd  v. 
United  States  Express  Co.,  52  Vt.  335;  36  Am.  Rep.  757;  Gillia 
V.  Western  Union  Tel.  Co.,  61  Vt.  461;  15  Am.  St.  Rep.  917; 
and,  as  held  generally  by  courts  of  last  resort,  a  common 
carrier  may,  by  contract,  limit  his  common-law  liability  for 
goods  intrusted  to  him,  so  far  as  in  the  eye  of  the  law  will  be 
considered  reasonable;  but  that  it  is  unreasonable  to  allow 
such  a  servant  of  the  public  to  contract  for  relief  against 
his  own  negligence.  Usage  may  amount  to  such  limitation, 
Farmers^  etc.  Co.  v.  Champlain  Trans.  Co.,  18  Vt.  131,  No- 
tice, unless  brought  distinctly  to  the  knowledge  of  the  con- 
signor in  such  a  manner  that  the  law  will  imply  his  assent 
to  the  limitation  contained  in  the  notice,  will  not  be  consid- 
ered as  entering  into  and  forming  a  part  of  the  contract. 
Bills  of  lading  are  contracts,  or  receipts  and  contracts.  The 
carrier  thereby  acknowledges  the  receipt  of  the  property  to 
be  carried,  states  the  conditions  on  which  he  is  to  carry  the 
property,  the  person  to  whom  and  the  place  where  delivery 
is  to  be  made,  and  the  rate  or  compensation  for  tiie  carriage. 
This  he  delivers  to  the  consignor  as  evidence  of  the  contract 
between  them.  By  receiving  the  bill  of  lading  the  consignor 
assents  to  the  terms  of  the  consignment  contained  in  it,  arid 
becomes  bound  thereby,  so  far  as  the  conditions  named  are 
reasonable  in  the  eye  of  the  law.  In  Farmers^  etc.  Bank  v. 
Champlain  Trans.  Co.,  23  Vt.  206,  56  Am.  Dec.  68,  this  court 
said,  in  speaking  of  a  contract  that  would  limit  the  common 
law  liability  of  common  carriers:  "This  express  contract 
ought,  *•*  perhaps,  to  be  very  clearly  proved,  and,  in  water 
carriage,  is  usually  required  to  apj)ear  in  the  bill  of  lading." 
The  entire  scope  of  the  decision  in  King  v.  Woodbridge,  34 
Vt.  565,  proceeds  upon  the  theory  that  a  bill  of  lading  duly 
delivered  and  accepted  forms  a  written  contract  between  the 
consignor  and  carrier,  which  cannot  be  varied  by  parol  evi- 
dence. So  far  as  a  bill  of  lading  is  a  receipt  it  has  been 
allowed  sometimes  to  be  explained  by  parol  evidence:  O'Brien 
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V.  Oilchriat,  34  Me.  534;  56  Am.  Dec.  676,  and  note.  But  as 
a  contract  of  carriage  of  the  goods,  so  far  as  it  is  reasonable,. 
it  is  held  to  be  a  special  written  contract,  not  open  to  expla- 
nation by  parol  evidence:  Steele  v.  Townsend,  37  Ala.  247;  79' 
Am.  Dec.  49,  and  note;  Baltimore  etc.  R.  R.  v.  Rathbone,  1 
W.  Va.  87;  88  Am.  Dec.  664,  and  note;  McMillan  v.  Michi- 
ganetc.  R.  R.,  16  Mich.  79;  98  Am.  Dee.  208.  and  note;  Chand- 
ler V.  Sprague,  7  Met.  306;  38  Am.  Dec.  404,  and  note;  Grace- 
V.  Adams,  100  Mass.  505;  1  Am.  Rep.  131;  97  Am.  Dec.  117, 
and  note;  McFadden  v.  Missouri  Pac.  Ry.  Co.,  92  Mo.  343;  1 
Am.  St.  Rep.  721,  and  note;  Graves  v.  Lake  Shore  etc.  R.  R^ 
Co.,  137  Mass.  33;  50  Am.  Rep.  282. 

Where  the  bill  of  lading  is  received  by  the  consignor  with- 
out objection,  and  nothing  is  shown  to  the  contrary,  the  law- 
presumes  he  accepts  it  and  becomes  bound  by  its  terms,  a» 
the  contract  for  the  carriage  of  the  goods  receipted  for,  and,  if 
limitations  are  imposed  upon  the  common  law  liability  of  the 
carrier,  that  he  consents  to  them  and  is  bound  by  them,  so- 
far  as  they  are,  in  the  eye  of  the  law,  reasonable.  Nothing 
is  found  why  the  consignors  named  in  the  bills  of  lading,, 
receipting  for  the  grain  lost,  did  not  consent  to  the  conditions^ 
set  forth  in  them.  The  plaintiffs  came  into  the  rights  of  the- 
consignors  by  an  assignment  of  the  bills  of  lading.  Thereby 
they  became  the  consignees  of  the  grain.  As  such  they  took 
the  rights  of  the  consignors,  to  whose  ***  order  the  goods- 
were  consigned.  Thereby  they  obtained  no  greater  rights 
than  the  consignors  had,  under  the  bills  of  lading.  The 
counsel  for  the  plaintiffs  criticise  the  conditions  contained  in. 
the  bills  of  lading.  Whatever  may  be  justly  said  in  regard 
to  others  of  them,  this  case  brings  for  consideration  only  the- 
one  already  quoted  in  regard  to  loss  by  fire.  That  exempt* 
the  carrier  from  liability  only  for  such  fires  as  occur  without 
the  carrier's  negligence.  Leaving  the  carrier  responsible  for 
losses  which  came  from  fires  caused  by  the  carrier's  negli- 
gence, the  limitation  was  reasonable  under  the  decisions 
already  cited.  It  is  clearly  expressed  and  capable  of  ready- 
comprehension.  It  is  no  excuse  if  the  plaintiffs  did  not  reacS 
and  consider  it.  Courts  are  established  neither  to  make  con- 
tracts for  the  parties,  nor  to  relieve  them  from  such  contracts 
as  they  negligently  and  carelessly  enter  into.  They  are  to 
construe  and  give  effect  to  contracts,  as  made,  so  far  as  they 
are  lawful.  This  eliminates  the  liability  of  the  defendant  for 
the  loss  so  far  as  it  was  occasioned  by  the  fire,  for  that  has 
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been  found  to  have  occurred  without  the  negligence  of  the 
defendant. 

2.  But  it  is  contended  that  the  delay  or  negligence  of  the 
"defendant  in  not  removing  the  grain  as  speedily  as  the  county 
court  has  found  that  it  ought  to  have  done  renders  the 
defendant  liable.  It  is  evident  that  the  fire  was  the  immedi- 
ate, proximate  cause  of  the  destruction  and  loss  of  the  grain. 
If  the  fire  had  not  occurred,  or  if  that  cause  is  eliminated, 
the  grain  would  not  have  been  lost.  The  causa  causans  was 
tlie  fire.  The  concomitant  incident  was  the  delay  by  the  de- 
fendant in  removing  it  from  the  elevator.  But  that  delay 
■would  not  have  destroyed  the  grain  and  caused  its  loss  if  the 
fire  had  not  intervened.  It  is  generally  held  that  a  common 
carrier  is  liable  on  the  ground  of  negligence  only  wlien  that 
fiegligence  is  the  proximate  cause  of  the  loss.  On  this  sub- 
ject, and  on  what  is  the  proximate  and  what  the  remote 
■cause,  these  authorities  are  helpful:  Bohen  v.  City  of  Waseca^ 
«»»  32  Minn.  176;  50  Am.  Rep.  564,  and  note;  West  v. 
Ward,  77  Iowa,  323;  14  Am.  St.  Rep.  284,  and  note;  White 
V.  Conly,  14  Lea  51;  52  Am.  Rep.  154,  and  note;  Haverly  y. 
£tate  Line  etc.  R.  R.  Co.,  135  Pa.  St.  50;  20  Am.  St.  Rep.  848, 
and  note;  Perley  v.  Eastern  R.  R.  Co.,  98  Mass.  414;  96  Am. 
Dec.  645,  and  note. 

But  courts  differ  in  holding  the  carrier  liable,  when  his 
delay  is  the  remote  cause  of  the  loss,  and  a  proximate  cause 
exists  therefor,  for  which  he  is  not  liable.  Courts  of  last 
resort  holding  the  carrier  liable  in  such  cases  are  those  of 
l^ew  York,  followed  by  those  of  Missouri  and  Illinois.  Hold- 
ing that  the  carrier  is  not  liable  for  such  remote  cause  are  the 
courts  of  United  States,  Massachusetts,  Pennsylvania,  Ohio, 
Micl)igan,  West  Virginia,  and  Iowa.  The  cases  of  these 
states,  pro  and  con,  can  be  found  collected  in  a  note  to  Nor- 
rts  V.  Savannah  etc.  Ry.  Co.,  23  Fla.  182;  11  Am.  St.  Rep. 
355.  To  the  last-named  class,  apparently,  should  be  added 
the  courts  of  Nebraska  and  Maine:  McClaryv.  Sioux  City  etc. 
M.  R.  Co.,  3  Neb.  44;  19  Am.  Rep.  631;  O'Brien  v.  McGlinchy, 
€8  Me.  557. 

In  some  of  the  cases  cited,  holding  the  carrier  liable,  an- 
other element  existed  in  addition  to  the  delay  of  the  carrier 
in  moving  the  goods  to  their  destination,  to  wit:  The  ezpo- 
€ure  of  the  property  to  the  action  of  the  elements,  which  was 
observable  to  the  carrier,  like  freezitig,  or  the  want  of  food 
And  care  when  the  property  consisted  of  live  animals.     When 
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the  property  is  of  a  kind  liable  to  injury  or  destruction  by 
Buch  exposure,  whether  moving  the  property  with  due  dis- 
patch or  delaying  so  to  move  it,  the  carrier  is  under  a  duty 
to  use  common  prudence  to  protect  the  property  from  dan- 
gers which  are  known  to  him  to  exist,  and  which  have  come 
expectedly  or  unexpectedly,  and,  if  the  danger  came  without 
his  fault,  he  may  charge  for  the  extra  care:  Beckwith  ▼. 
FHsbe,  32  Vt.  559. 

Some  of  the  cases  holding  the  carrier  for  delay  might  •** 
have  been  properly  decided  against  him,  because,  knowing 
the  danger  to  which  the  property  was  exposed,  he  did  not 
exercise  the  diligence  and  care  of  a  prudent  baileee  to  pro- 
tect it.  In  the  case  at  bar,  if  the  defendant  could  have  pro- 
tected the  property  from  the  fire,  after  it  knew  the  fire  existed, 
by  the  exercise  of  reasonable  prudence  and  diligence,  and  did 
not,  the  defendant  would  have  been  liable  from  its  failure  to  use 
this  measure  of  prudence  and  diligence,  but  not  on  the  ground 
of  its  delay  to  move  the  grain  earlier.  I  am  not  aware  that 
any  case  exists  where  this  court  has  held  a  party  liable  for 
the  remote  cause  of  an  injury  of  this  nature.  The  question 
has  not  often  come  before  it. 

In  Templeton  v.  Montpelier,  56  Vt.  328,  the  proximate  cause 
of  the  plaintiff's  injury  was  the  failure  of  the  town  to  erect  a 
proper  guardrail  on  the  side  of  its  highway;  the  remote 
cause,  the  fright  of  the  plaintiflf's  horse,  at  that  point,  by  a 
train  of  cars  on  the  railroad  running  near  the  highway. 
The  plaintiff  knew  that,  by  going  that  road,  he  was  liable  to 
encounter  a  train  of  cars,  and  that  there  was  another  high- 
way to  his  place  of  destination,  equally  feasible,  which  would 
not  bring  him  near  a  moving  train  of  cars.  The  referee 
found  that  the  plaintiff  was  negligent  in  using  the  highway 
on  which  he  was  injured.  This  court  held  that  the  plaintifTs 
negligence  was  only  remotely  connected  with  his  injury,  and 
that  it  did  not  contribute  to  its  proximate  cause,  and  for  that 
reason  did  not  defeat  his  right  of  recovery. 

This  conclusion,  in  principle,  is  the  same  as  that  reached 
by  the  courts  wliich  hold  that  the  carrier  is  not  liable  where 
his  only  fault  is  that  of  delay  to  move  the  consigned  goods 
with  such  rapidity  as  the  trier  might  consider  reasonable. 
We  think  it  is  the  better  conclusion  that,  in  such  cases,  if  the 
proximate  cause  of  the  loss  arises  in  such  a  manner  that  it 
will  not  support  an  action,  neither  will  the  remote  cause, 
though  incidental  to  the  proximate  cause.     If  the  proximate 
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•••  cause  occurs  without  the  fault  of  the  carrier,  in  other 
words,  as  to  him  is  accidental,  he  cannot  forecast  when  or 
where  it  may  fall  upon  the  goods  intrusted  to  him  to  carry, 
or  whether  it  will  fall  upon  tliem  at  all.  It  is  as  likely  to 
fall  upon  them  when  being  moved  with  dispatch  as  when 
delay  occurs.  Being  unconnected  with  it  he  cannot  forefend 
the  property  intrusted  to  him  against  it  by  the  exercise  of 
the  utmost  prudence  and  diligence.  If  he  could  forecast 
when  and  where  it  would  occur,  at  times  it  might  be  his 
duty  to  delay  the  movement  of  the  property.  In  that  way 
only  could  he  protect  the  goods.  But  inasmuch  as  he  can- 
not forecast  that  it  will  occur,  nor  when  nor  wliere  it  will 
occur,  and  is  himself  in  no  respect  responsible  for  its  occur- 
rence, he  is  under  no  duty  to  the  consignor  or  owner  of  the 
goods  in  regard  to  its  occurrence. 

Judgment  reversed,  and  judgment  for  the  defendant  to 
recover  its  costs. 


Cahriers — Power  to  Limit  Liability  by  Special  Contracf.— While  a 
carrier  cannot  contract  for  exemption  from  his  own  fraud  or  negligence  he 
may,  by  special  contract,  limit  his  common-law  liability,  and,  when  so  lim- 
ited, there  can  be  no  recovery  for  loss  or  injury  caused  by  one  of  the  perils 
from  which  the  contract  efifectively  exempts  him.  The  burden  of  proof, 
however,  is  upon  him  to  establish  such  exemption:  Terre  Haute  etc.  R.  R. 
Co.  r.  Sherwooil,  132  Ind.  129;  32  Am.  St.  Rep.  239,  and  note. 

Carriers. — Bills  of  Lading  are  both  receipts  and  contracts  to  carry. 
So  far  as  they  acknowledge  the  delivery  and  acceptance  of  the  goods  they 
are  mere  receipts,  and  as  to  the  rest  they  are  contracts.  The  acceptanca 
of  a  bill  of  lading  by  the  shipper,  with  knowledge  of  its  contents,  makes  it 
a  binding  contract,  and  defines  tiie  rights  and  liabilities  of  the  parties  to  it. 
As  a  receipt  it  is  explainable  as  between  the  shipper  and  the  carrier;  but 
parol  evidence  is  not  admissible  to  vary  the  terms  of  that  portion  of  it  con- 
stituting the  contract:  Merchants'  etc.  Transportation  Co.  v.  Furthmann,  149 
UL  66;  41  Am.  St.  Rep.  265,  and  note. 

Proximate  and  Remote  Cause. — A  defendant  is  not  liable  for  all  possi- 
ble consequences  of  his  wrongful  act.  He  is  only  liable  for  an  injury  which 
is  the  natural  and  probable  consequence  of  his  negligence  or  the  act  he  does: 
See  monographic  note  to  Oilton  t.  Deknoare  etc  Canal  Co.^  36  Am.  St.  Rep. 
809,  discussing  the  subjeok 
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Hartford  Steam  Boiler  Inspection  and  Insur- 
ance Company  v.  Lasher  Stocking  Compant. 

[66  Vbrmont,  439.] 

IWSURANCE— FORETON    CONTRACT.  — A    CONTRACT   MaDB    AND    ACCEPTED   BT 

Letter  Sent  Through  the  Post  is  Completed  and  Takes  Effect 
the  moment  the  letter  of  acceptance  is  deposited  in  the  postoffice.  The 
acceptance,  however,  must  be  an  absolute,  and  not  a  conditional  one. 
Hence,  if  au  applicant  for  insurance  delivers  his  application  to  the 
special  agent  of  a  foreign  insurance  company,  who  transmits  it  to  the 
office  of  the  company,  and  the  policy  is  issued  and  mailed  to  the  appU> 
cant,  the  contract  takes  effect  when  the  policy  is  mailed.  It  being  a 
foreign  contract,  the  question  as  to  whether  the  insurance  company,  or 
its  agent,  had  a  license  to  transact  business  in  the  state  where  the 
application  was  made  is  immaterial  in  an  action  by  the  company  to 
recover  a  premium. 

Iksurance  Aoainst  Dahaob  from  Explosion  of  Boilbr  —  Defects  — 
Conditions  Precedent — Estoppel. — If,  accompanying  a  policy  of  in- 
surance against  damage  from  the  explosion  of  a  boiler,  there  is  a  report 
from  the  inspector  of  the  insurance  company  in  reference  to  certain 
changes  in  the  setting  of  the  boiler,  the  report  does  not  make  such 
changes  a  condition  precedent  to  the  taking  eflfect  of  the  policy,  but  is 
simply  intended  as  a  suggestion  to  the  insured  that  they  ought  to  be 
eflfected.  The  issuance  of  the  policy,  with  a  knowledge  of  such  defect^ 
would  simply  estop  the  company  from  urging  it  as  a  defense  in  a  suit 
upon  tlie  policy. 

Insurance  —  Effect  of  Mortgaging  Insured  PROPEr.rT. — After  a  con. 
tract  of  insurance  has  been  completed  the  msured  cannot  escape  lia- 
bility for  the  payment  of  the  premium  by  executmi,'  a  mortgage  upon 
the  property,  notwithstanding  a  condition  in  the  policy  that  renders  it 
void  if  tlie  title  of  the  property  is  transferred  or  changed  without  the 
consent  of  the  insurance  company,  forgiving  a  mortgage  does  not  change 
or  transfer  the  title. 

Book  Account.  Heard  upon  the  report  of  an  auditor  and 
exceptions.  There  was  a  judgment  overruling  the  exceptions 
to  the  report  and  for  the  defendant  to  recover  its  costs.  Both 
parties  excepted.  The  plaintiff  was  an  insurance  company 
incorporated  under  the  laws  of  Connecticut,  and  having  a 
branch  office  in  the  city  of  New  York,  through  which  its 
Vermont  business  was  transacted.  The  defendant  was  a 
Verm.ont  corporation,  having  its  principal  place  of  business 
at  Bennington,  in  Vermont.  The  plaintiff  sought  to  recover 
one  hundred  dollars  due  it  as  a  premium  upon  a  policy  of 
insurance  issued  by  it  in  favor  of  the  defendant.  The  insur- 
ance was  against  damage  from  the  explosion  of  defendant's 
boiler.  The  application  was  made  at  the  solicitation  of  a 
special  agent  of  the  plaintiff,  and  was  delivered  to  him  at 
Bennington,  Veruiont,  and  by  him  transmitted  to  the  branch 
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office  of  the  plaintiff  in  New  York  city.  The  manager  de- 
posited in  the  mail  at  New  York  city  an  envelope  containing 
the  policy  of  insurance  and  a  report  from  an  inspector  of  the 
plaintiff,  who  had  examined  the  defendant's  boiler,  and  who 
suggested  in  said  report  certain  changes  in  the  setting  of  the 
boiler.  The  defendant  being  unwilling  to  make  these  changes 
declined  to  receive  the  policy,  and  returned  it.  The  company 
sent  it  back  and  notified  the  defendant  that  the  payment  of 
the  premium  would  be  insisted  upon.  The  defendant  claimed 
th:it  such  changes  constituted  a  condition  precedent  to  the 
taking  effect  of  the  policy. 

C  H.  Darling,  for  the  plaintiff. 

W.  B.  Sheldon,  for  the  defendant. 

**•  Taft,  J.  From  the  auditor's  report  It  appears  that 
the  plaintiff  accepted  the  defendant's  application  for  insur- 
ance, executed  a  policy  and  inclosed  it  to  the  defendant  May 
13,  1892,  depositing  it  in  the  postoffice  in  New  York  city. 
The  law  is  now  well  settled  that,  if  an  offer  of  a  contract  is 
made  and  accepted  by  letters  sent  through  the  post,  the  con- 
tract is  complete  the  moment  the  letter  accepting  the  offer  is 
posted,  and  this  upon  the  ground  that  the  postoffice  is  re- 
garded as  the  agent  of  the  one  making  the  proposition.  The 
acceptance  must  be  identical  with  the  terms  proposed.  That 
it  cannot  be  conditional  and  take  effect  at  that  time  see  i^enno 
V.  Weston,  31  Vt.  345.  We  do  not  regard  the  letter  of  the 
plaintiff's  inspector,  sent  the  defendant,  as  a  part  of  the  con- 
tract, nor  as  a  condition  precedent  upon  the  fulfillment  of 
which  the  contract  was  to  take  effect,  but  as  a  suggestion  to 
the  defendant  in  regard  to  the  future  state  and  condition  of 
■***  the  boiler.  The  plaintiff  having  delivered  the  policy, 
knowing  the  condition  of  the  boiler  in  the  respect  named, 
would  be  estopped  from  insisting  that  the  policy  was  void  by 
reason  of  the  noncompliance  with  the  suggestion.  Deliver- 
ing the  policy,  knowing  the  condition  of  the  boiler,  it  cannot 
be  heard  to  say  that  the  contract  was  void  for  the  reason 
named.  The  contract  taking  effect  when  the  policy  was  de- 
posited in  the  New  York  postoffice  was  a  New  York  con- 
tract, and  must  be  governed  by  the  law  of  that  state,  and  the 
presumption  is  it  was  a  valid  agreement.  As  the  contract 
was  a  New  York  one  the  questions  of  the  authority  of  the 
plaintiff  to  transact  business  in  this  state,  the  nonallegation 
of  that  fact  in  the  declaration,  and  whether  the  plaintiff's 
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agent,  through  whom  the  application  for  the  policy  was  trans- 
mitted, was  duly  licensed,  are  immaterial  and  need  not  be 
considered. 

The  defendant  claims  that  the  policy  became  void  subse* 
quent  to  its  delivery  by  reason  of  one  or  more  mortgages 
given  by  it,  as  there  is  a  condition  in  the  policy  that  renders 
it  void  if  the  title  of  the  property  was  transferred  or  changed 
without  the  consent  of  the  plaintiff.  Giving  a  mortgage  upon 
the  property  did  not  change  or  transfer  the  title;  it  encum- 
bered it,  but  it  does  not  appear  that  there  was  any  proviso 
against  an  encumbrance.  If  the  mortgage  did  render  the 
policy  void  it  did  not  aflfect  the  plaintiff's  right  to  the  premium 
which  became  due  it  at  the  time  the  policy  took  effect,  May 
13,  1892. 

Judgment  reversed,  and  judgment  for  the  plaintiff. 

Start,  J.,  being  absent  in  county  court,  did  not  sit. 


A  Contract  bt  Letter  is  Cohpletk  the  moment  an  acceptance  of  the 
ofiFer  is  mailed,  providing  it  is  done  with  reasonable  promptnesi  and  before 
any  intimation  of  withdrawal  is  received:  Wheet  v.  Cross,  31  Md.  99;  1  Anu 
Rep.  28;  Kempner  v.  Cohn,  47  Ark.  519;  58  Am.  Rep.  775;  Moore  v.  Pierton^ 
6  Iowa,  279;  71  Am.  Dec.  409;  monographic  note  to  Maclay  v.  Harvey,  32 
Am.  Rep.  40-53,  discussing  contracts  by  letter.  Tiie  acceptance  of  a  contract 
must  be  unqualified:  Kennedy  v.  Gramling,  33  S.  C.  3G7;  26  Am.  St.  Rep.  676.^ 

Insurance  by  Foreign  Corporations — Compliance  with  Local  Law. 
A  contract  is  complete  when  nothing  further  remains  to  be  done  to  gire 
either  party  a  right  to  have  it  carried  into  eflfect,  or,  in  other  words,  whea 
the  last  act  is  done  which  is  necessary  to  render  the  contract  obligatory. 
Therefore,  if  the  parties  are  residents  of  different  states,  the  state  where 
the  final  assent  is  given,  the  last  acD  necessary  to  complete  it  is  done,  i» 
the  place  wliere  the  contract  is  made,  notwithstanding  all  preliminary  ar- 
rangements were  made  in  the  other  state.  This  applies  to  insurance  as  well 
as  to  other  contracts:  See  monographic  note  to  Ford  v.  Buckeye  State  In*. 
Co.,  99  Am.  Dec.  668,  671,  or  where  contract  is  deemed  to  have  been  mader 
Curnow  v.  Phctnix  Int.  Co.',  37  S.  C.  406;  34  Am.  St.  Rep.  766,  and  note. 
But  with  respect  to  the  question  as  to  whether  a  foreign  corporation  caa 
maintain  a  suit  upon  a  premium  note  in  another  state,  without  having  com> 
plied  with  the  laws  of  the  latter  state,  requiring  certain  preliminaries  before 
it  has  authority  to  do  business,  the  authorities  are  divided:  Bothroekv.  D^welU 
mg-Houae  Ins.  Co.,  161  Mass.  423;  42  Am.  St.  Rep.  418,  and  note;  Edison 
General  Electric  Co.  v.  Canadian  Pae.  Nav.  Co.,  8  Wash.  370;  40  Am.  St» 
Rep.  910,  and  note;  Pennypacker  T.  Capital  Int.  Co.,  80  Iowa,  56;  20  Anu 
St.  Rep,  395,  and  note. 

Insitrance— A  MoRTOAOB  is  not  a  sale  or  transfer  of  title  within  th» 
prohibition  of  an  insurance  policy:  See  note  to  Bench  r.  Agricultural  Int. 
Co.,  9  Am.  St.  Rep.  75.  Neither  is  the  removal  of  a  mortgage  existing  oa 
property  at  the  time  it  was  insured:  Kantat  Farmers'  Jnt.  Co.  r.  Saiadon,  52 
Kana.  486;  39  Am.  St.  Rep.  356. 


M2  Barrett  v.  Eellbt.  [Vermonly 

Barrett  v.  Kellby. 

[66  Vermont,  615.] 
CoKVLior  OF  Laws — Forkion  Contract  of  Salk,  Wherb  DBK>m>  to 
Hayx  Bern  Made — Comity. — If  an  agent  receives  in  one  state  a  pro- 
position for  a  contract  of  sale  and  transmits  the  same  to  his  principal,  a 
resident  of  another  state,  who  there  accepts  it,  and  shi]>s  the  article  by 
freight  to  the  purchaser,  the  sale  is  a  contract  of  the  latter  state,  and  if, 
under  the  laws  of  the  latter  state,  the  title  to  the  property,  by  the  terms 
of  the  contract,  would  remain  in  the  vendor  as  against  attachment  or  in- 
solvent proceedings,  the  courts  of  the  former  state  will,  as  a  matter  of 
comity,  give  that  effect  to  the  contract  although  by  its  own  law  its 
would  be  otherwise. 

Trover  for  the  conversion  of  a  safe.  There  was  judgment 
for  the  plaintiff,  and  the  defendant  excepted.  O.  R.  Swett 
was  engaged  in  the  meat  business  at  St.  Albans,  Vermont, 
and  gave  to  a  traveling  agent  of  E.  C.  Morris  &  Co.,  of  Boston, 
Massachusetts,  an  order  for  a  safe.  The  safe  was  shipped  to 
Swett,  who  put  it  into  his  store,  where  it  remained  until  taken 
by  Kelley.  Swett  having  been  adjudged  an  insolvent,  the 
plaintiff  was  appointed  his  assignee.  The  plaintiff  attempted 
to  take  possession  of  the  safe,  but  was  prevented  by  Kelley, 
who,  acting  under  the  instructions  of  Morris  &  Co.,  shipped 
it  to  them  at  Boston,  oa  the  same  day  that  plaintiff  attempted 
to  take  it. 

Farrington  &  Post,  for  the  defendant. 

Dee  &  George,  for  the  plaintiff. 

•*''  Ross,  C.  J.  On  the  agreed  facts,  by  the  terms  of  the 
■order  given  by  tlie  insolvent,  at  St.  Albans,  the  agent  who 
took  the  order  was  only  a  soliciting  agent,  with  no  authority 
to  make  an  absolute  contract  which  would  bind  E.  C.  Morris 
A  Co.  to  a  sale  of  the  safe  in  controversy.  He  could  simply 
take  an  order  therefor,  from  the  insolvent,  and  transmit  it 
to  E.  C.  Morris  <fe  Co.,  who  resided  in  Boston,  and  who  then 
had  the  safe  in  their  possession  at  Boston,  to  be  there  ac- 
cepted and  approved  of  by  E.  C.  Morris  &  Co.  When  E.  C. 
Morris  <k  Co.,  in  Massachusetts,  accepted  the  order  the  con- 
tract became  a  Massachusetts  contract,  as  much  so  as  it 
would  have  been  if  the  insolvent,  in  person,  had,  in  Boston, 
given  the  order,  and  E.  C.  Morris  <fe.  Co.  had  there  accepted 
it,  the  safe  then  being  there  in  the  possession  of  E.  C.  Morris 
A  Co.  By  the  terras  of  the  order  and  its  acceptance  the 
49afe  was  to  remain  the  property  of  E.  C.  Morris  &  Co.  until 
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fully  paid  for.  It  is  agreed  that,  under  the  laws  of  Massa- 
chusetts, E.  C.  Morris  &  Co.  could  hold  **®  the  safe  against 
insolvency  proceedings  and  attaching  creditors.  The  defend- 
ant, Kelley,  stands  in  the  rights  of  E.  C.  Morris  &  Co.,  and 
the  plaintiff  in  those  of  the  creditors  of  the  insolvent,  O.  R. 
Swett:  Collender  Co.  v.  Marshall,  57  Vt.  232.  The  question, 
therefore,  is  whether  the  contract  for  the  sale  of  the  safe 
which  was  made  in  Massachusetts,  and  the  safe,  which  by 
the  laws  of  that  state  was  exempt  from  attachment  and  exe- 
cution by  the  creditors  of  0.  R.  Swett,  and  from  insolvency 
proceedings  against  him,  became  subject  to  the  laws  of  this 
state,  in  regard  to  attachment,  execution  and  insolvency  pro- 
ceedings, the  same  they  would  have  been  if  the  property  had 
been  in  tiiis  state  and  the  contract  for  its  conditional  sale  had 
been  made  here?  On  the  authority  of  Cobb  v.  Buswell,  37 
Vt.  337,  where  this  question  was  fully  considered  by  this 
court,  it  must  be  held,  that  the  riglits  of  E.  C.  Morris  &  Co. 
to  the  safe  remain  and,  by  comity  of  law,  will  be  in  force 
here,  the  same  as  fixed  by  the  contract  under  the  laws  of 
Massachusetts,  where  the  safe  was  and  the  contract  in  re- 
gard to  its  conditional  sale  was  made.  Under  the  view  of 
the  contract,  and  law  governing  it,  and  the  safe  which  was 
the  subject  of  the  contract,  the  judgment  of  the  county  court 
is  reversed,  and  judgment  rendered  for  the  defendant  to  re- 
cover his  costs.  ^_^ 

Lex  Loci  Contractus — Conflict  of  Laws — State  Comitt. — A  eontraot 
is  complete  when  nothing  further  remains  to  be  done  to  give  either  party  a 
right  to  have  it  carried  into  effect,  or,  in  other  words,  when  the  last  act  ia 
done  which  is  necessary  to  render  the  contract  obligatory.  Therefore,  if 
the  parties  are  residents  of  different  states,  the  state  wiiere  the  final  assent 
is  given,  or  the  last  act  necessary  to  complete  it  is  done,  is  the  place  where 
the  contract  is  made,  notwithstanding  all  preliminary  arrangements  were 
made  in  the  other  state.  This  applies  to  sales  of  personal  property,  as  well 
as  to  other  contracts:  See  monographic  note  to  Ford  v.  Buckeye  SUUe  Ins. 
Co.,  99  Am.  Dec.  668,  670.  A  contract  valid  where  it  is  made  will  be  en- 
forced  in  another  state  unless  it  is  clearly  contrary  to  good  morals,  or  re- 
pucrnant  to  the  policy  of  the  laws  of  snch  state,  in  which  case  it  is  not  bound 
by  comity  to  give  effect  thereto:  Miller  v.  Wilson,  146  111.  523;  37  Am.  Sfc 
Rep.  186;  Cumow  v.  Phanix  Iru.  Co.,  37  S.  C.  406;  34  Am.  St.  Rep.  766; 
note  to  Oravea  t.  Johnson,  32  Am.  St.  Rep.  450;  Forepaugh  T.  Delawart  tie. 
n.  A  CIb.,  128  Pk.  St  217;  16  Am.  St.  Rep.  672,  ud  ooteu 
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State  v.  Harrisojt, 

[66  Vbbmont,  623.)  , 

BuBOLART — How  CORPUS  Deuctti  MAT  BB  Provbd. — On  an  informatioa 
for  burglary  the  state  may  prove  the  corpus  delicti,  before  showing  th» 
defendant's  connection  with  the  crime.  Hence,  if  two  of  three  de- 
fendants  charged  with  that  crime  plead  guilty,  the  fact  of  the  breaking 
and  entering  and  the  larceny  of  certain  goods  may  be  proved  by  these 
two  although  they  testify  that  the  crime  was  committed  by  themselves, 
and  that  the  third  defendant  had  no  connection  with  it 

BuROLARY— PossESSiOK  OF  Stolek  Propebtt  AS  EviDENCB. — Upon  a  prose- 
cution of  three  persons  for  burglary,  where  two  of  them  plead  guilty, 
the  state  may  prove  by  the  arresting  officer  that  part  of  the  property 
stolen  was  found  upon  the  persons  of  the  two  who  pleaded  guilty  and 
that  the  remainder  was  found  upon  the  person  of  the  other  defendant, 
as  this  would  tend  to  connect  him  with  the  crime. 

Trial  —  Jory  hat  Find  State's  Evidencb  to  bb  Trub  in  Part  and 
False  vh  Part. — In  a  joint  prosecution  for  burglary,  where  two  of  the 
defendants  turn  state's  evidence,  it  is  not  for  the  jury  to  give  full  ere- 
dence  to  all  of  their  testimony  or  to  wholly  reject  it.  They  may  well 
find,  upon  a  consideration  of  all  the  evidence,  that  a  part  of  such  tea- 
timony  is  true  and  the  rest  false. 

Ihstructions — Fuller  Intructions  must  be  Requested. — No  exception 
lies  to  the  failure  of  the  court  to  give  fuller  instructions  npon  a  given 
point,  upon  which  correct  instructions  have  been  given,  in  the  abseuce 
•I  a  request  therefor  by  the  excepting  party. 

Information  FOR  Burglary.  Verdict,  guilty.  The  respond- 
ent excepted.  The  information  was  a  joint  one  against  the 
respondent  and  three  others.  One  of  the  others  was  acquit- 
ted by  order  of  the  court.  The  other  two  pleaded  guilty  be- 
fore the  trial  of  the  respondent.  These  two  were  called  as 
witnesses  by  the  state.  A  portion  of  the  stolen  property 
was  found  upon  the  persons  of  those  who  pleaded  guilty,  and 
the  remainder  was  found  upon  the  person  of  the  respondent. 
The  former  testified  that  the  respondent  was  not  present  and 
did  not  advise  or  assist  in  the  commission  of  the  crime.  The 
respondent  excepted  to  the  admission  of  the  testimony  of  the 
two  defendants  who  pleaded  guilty,  to  the  testimony  of  OflScer 
Moe,  to  the  charge  of  the  court,  and  to  the  refusal  of  the  court 
to  direct  a  verdict  in  his  favor.  No  testimony  was  intro- 
duced by  the  respondent. 

E.  A.  Cook,  for  the  respondent. 

W.  W.  MiUif  itate's  attorney,  for  the  state. 

•'•  Ross,  C.  J.  1.  The  respondent  was  tried  npon  an  in- 
formation charging  him  and  three  others  with  breaking  and 
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entering,  a  store  at  South  Barton,  in  the  night-time,  with  in- 
tent to  steal.  Two  of  the  others,  Smith  and  Roderick,  pleaded, 
guilty  and  were  used  by  the  state  as  witnesses  against  th©: 
respondent.  That  portion  of  their  testimony  excepted  to 
was  properly  admitted  to  establish  the  commission  of  the: 
crime  charged,  and  that  certain  property  was  stolen  from  tha 
store.  It  was  none  the  less  admissible  because  their  testi- 
mony, if  believed,  would  establish  that  they,  without  thes. 
presence  or  aid  of  the  respondent,  broke  in  and  entered  the- 
store  and  stole  the  goods  therefrom.  The  state  might  prop- 
erly show  the  corpus  delicti  before  showing  the  respondent't^ 
connection  with  it. 

The  testimony  of  the  officers,  Moe  and  Bell  (who  made  the. 
arrest),  excepted  to,  was  to  the  effect  that  part  of  the  good* 
taken  from  the  store  was  found  on  the  persons  of  the  twoc 
who  pleaded  guilty  and  a  part  on  the  respondent,  and  had  a. 
tendency  to  show  that  the  three  were  engaged  in  the  commis- 
sion of  tiie  crime.  There  was  no  error  in  admitting  this  testi- 
mony. The  exception  to  the  testimony  of  Orcutt  is  not  now 
insisted  upon. 

*'■''  2.  At  the  close  of  the  testimony  produced  by  the  state 
the  respondent  rested,  and  made  a  motion  that  the  court 
order  a  verdict  in  his  favor,  for  that  the  evidence  was  insuf- 
ficient to  warrant  a  conviction.     The  court  properly  overruledl 
this  motion.     The  respondent's  counsel  contends  that  there, 
was  error  in  this  action  of  the  court,  mainly  on  the  grouncL 
that  it  was  the  duty  of  the  jury  either  to  give  credence  to- 
all  of  the  testimony  of  the  two  respondents   who   pleaded: 
guilty,  or  wholly  to  reject  their  testimony;  and  that,  treat- 
ing  this    testimony   introduced   by   the    state    either    way^ 
the  remaining    testimony  would  be   insufficient  to  connect 
the  respondent   with   the  commission   of  the   crime.     But 
this   contention   is   not  sound.     It   was   for   the  jury,   and. 
not    for   the   court,  to  consider   and    weigh    the   testimony 
of  the  two  respondents  who   had   pleaded  guilty,  and    to- 
determine  what  portion  of  it  they  would  believe,  and  what, 
they  would  disbelieve,  as  the  other  uncontroverted   facts  in 
the  case  might  indicate,  that  their  testimony  was  true  or 
false.     The  relations  of  the  state  to  the  witnesses  it  may  in- 
troduce are  different  from  that  of  a  private  party.     The  state- 
has  no  partisan  ends  to  serve.     It  has  as  much  interest  to 
clear  the  innocent  as  to  convict  the  guilty.     Hence  it  is  under 

a  duty  to  produce  and  use  all  witnesses,  of  whatever  char- 
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acter,  whose  testimony  may  shed  light  upon  the  investigation 
and  aid  the  jury  in  arriving  at  the  truth:  State  v.  Magoon^ 
50  Vt.  333. 

The  jury  might  well  believe  that  portion  of  those  respond- 
ent's testimony  wliich  showed  that  the  respondent  Harrison 
was  with  them  in  their  journeyings  for  some  time  both  before 
and  after  the  commission  of  the  burglary  and  theft;  that  he 
was  at  South  Barton  with  them  just  before  the  commission  of 
the  crime,  and  again  at  Barton  very  soon  after,  and  reject  the 
improbable  portion  that  he  left  them  just  before  the  com- 
mission of  the  crime,  and  met  them  in  the  darkness  of  the 
flight  just  after  at  Barton,  and  went  with  them,  carrying  the 
■stolen  goods,  all  through  tlie  night,  to  the  barn  '*"*  near 
Newport,  where  they  slept  until  near  noon  the  next  day. 
Their  account,  too,  of  the  way  they  came  to  give  him  the 
€tolen  property  found  on  him  was  unnatural  and  almost  in- 
credible. His  connection  with  the  respondents,  who  pleaded 
guilty,  both  before  and  after  the  commission  of  the  crime,  his 
presence  at  the  place  just  before  the  commission,  his  posses- 
sion of  part  of  the  stolen  property,  his  false  account  of  where 
and  how  he  obtained  it,  as  well  as  their  improbable  story  of 
Jiis  leaving  them  at  South  Barton  just  before  the  commission 
of  the  crime,  and  meeting  them  in  the  dark  at  Barton  just 
after,  and  how  he  came  to  take  and  use  the  stolen  property, 
was  all  evidence  proper  for  the  jury  to  consider  and  weigh, 
as  tending  to  show  respondent  Harrison  guilty. 

3.  It  is  not  seriously  contended  that  there  was  error  in  the 
■charge  of  the  court  excepted  to;  but  it  is  contended  that  the 
court  ought  to  have  explained  more  fully.  The  charge  given, 
in  so  far  as  it  told  the  jury  that  if  they  found,  beyond  a  rea- 
sonable doubt,  that  the  respondent  falsified  in  the  account  he 
gave  of  when  and  where  he  came  into  possession  of  the  stolen 
property,  such  action  was  a  circumstance  tending  to  sliow 
him  guilty,  was  correct,  and  if  the  respondent's  counsel  de- 
sired, and  thought  further  instruction  on  this  point  necessary, 
lie  should  have  requested  it.  There  was  no  error  in  not  giving 
further  unrequested  instruction  on  the  point,  inasmuch  as  the 
instruction  given  was  correct  and  fully  covered  the  point. 

Judgment;  there  is  no  error  in  the  proceedings  of  the  county 
«ourt,  and  that  the  respondent  takes  nothing  by  bis  exceptions. 


Corpus  Dklioti. — While  the  an-pua  delicti  must  be  eatablished  beyond 
i  reMuaable  doabt  the  uieaus  of  proof  are  not  restricted.     It  may,  there* 
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fore,  be  proved  even  by  circumstantial  evidence:  See  monograpbio  note  to 
State  V.  Williamg,  78  Am.  Dec.  252,  253,  on  proof  of  eorpun  delicti;  People  r. 
Palmer,  109  N.  Y.  110;  4  Am.  St.  Rep.  423,  and  note;  Willard  r.  State,  27 
Tex.  App.  386;  11  Am.  St.  Rep.  197,  and  note. 

BURQLART — LaRCSZ^T — RkCKNT  POSSESSION  OF  Si'OLER  PeOPKRTT  AS  Evi- 

DENCK  or  Guilt.— 1q  SlaU  v.  War/ord,  106  Mo.  55;  27  Am.  St.  Rep.  322, 
it  is  said  that  the  presumption  of  guilt  arising  from  the  recent  possession 
of  stolen  goods  is  applied  in  cases  of  burglary  and  larceny  as  well  as  to  cases 
of  larceny;  and  in  the  note  to  People  v.  Ridiarda,  2  Am.  St.  Rep.  397,  on 
burglary,  that  the  mere  possession  of  the  stolen  goods  unaccompanied  by 
other  evidence  is  not  pnVua  facie  evidence  of  burglary  and  that  herein  the 
rule  differs  from  that  in  larceny.  We  apprehend  that  the  true  rule  is  that 
the  late  possession  of  stolen  property  alone  is  not  sufficient  to  sustain  a  ver- 
dict of  guilty  of  larceny;  but  is  merely  a  circumstance  tending  to  show 
guilt:  State  v.  Duncan^  7  Wash.  336;  38  Am.  St.  Rep.  888,  and  that  this  is 
the  rule  in  burglary. 

In  Applying  thk  Maxim  Falsos  im  Uno,  Falsus  in  Omnibus,  where 
•  witness  has  testified  willfully  false  as  to  any  fact,  the  jury  should  not  re- 
ject such  portions  of  his  testimony  as  may  be  corroborated  by  other  unob- 
jectionable evidence  in  the  cause:  Crabtree  v.  Hagenbaugh,  25  111.  233;  79 
Am.  Dec.  324. 

I>'STBOcrriONS. — The  general  rale  is,  that  a  court  is  not  bound  to  instruct 
the  jury  unless  required  by  one  party  or  the  other  to  do  so;  and  that  an 
omission  to  instruct,  unless  requested  by  one  party  or  the  other  to  do  so,  is 
no  ground  of  exception,  and  is  not  error  or  available  on  motion  for  a  new 
trial,  or  sufficient  to  reverse  the  verdict  or  judgment:  See  monographic 
note  ioStrohn  v.  Detroit  etc.  R.  R.  Co.,  99  Am.  Deo.  118»  diiouMing  the  sub* 
jeot  of  instructiona. 
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[66  Vermont,  699.] 
A  Writ  of  Prohibition  is  a  writ  directed  to  the  judge  and  parties  to  tho 

suit  in  any  inferior  court  commanding  them  to  cease  from  the  prosecu- 
tion thereof,  upon  a  suggestion  that  either  the  cause  originally,  or  some 
collateral  matter  arising  therein,  does  not  belong  to  that  jurisdiction, 
but  to  the  cognizance  of  some  other  court. 

A  Writ  of  Prohibition  does  not  Lie  to  Prevent  Errors  a»i»  Irrequ- 
LARITIES  if  the  matter  adjudged  is  within  the  jurisdiction  of  the  tribunal. 

A  Writ  of  Pbchibition  may  Issue,  Though  the  Record  on  its  Faoe 
shows  the  court  to  have  jurisdiction,  if  it  appears  by  extrinsic  evidence 
that  such  showing  is  false. 

Pledge  of  Several  Articles  and  Actions  Therefor. — If  several  arti- 
cles are  pledged  to  secure  a  loan  the  pledgor's  right  of  action  upon  the 
pledgee's  failure  to  return  the  property  on  demand  is  entire.  He  can- 
not maintain  a  separate  action  for  each  article. 

Pledge — One  Entire  Contract. —If  several  items  of  property  are  pledged 
at  one  time,  for  one  sum,  and  no  reason  exists  for  a  demand  of  the  wv> 
oral  items  at  separate  times,  it  is  one  entire  contract. 

A  Judgment  for  a  Part  of  One  Entire  Demand  is  a  ooneloaive  bar  to 
any  other  suit  for  another  part  of  the  same  demand. 
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AoTiOMS — Consolidation  of. — It  is  a  common  practice  to  consolidate  actions 
pending  in  the  same  court  that  might  have  been  broaght  in  one  action. 

A  Writ  or  Prohibition  Will  Issuk  to  Pkkvent  the  Splhtinq  up  of 
AN  Entire  Indivisible  Claim  so  as  to  give  a  justice  of  the  peace  ju> 
risdiction,  if  that  judicial  oiScer  insists  on  proceeding,  uotwithstauding 
the  objections  interposed. 

Petition  for  a  writ  of  prohibition  to  prevent  the  petitionees 
from  proceeding  witli  certain  suits  against  the  petitioner. 

Dee  dc  George,  for  the  petitioner. 

M.  Buck,  for  the  petitionees. 

*oo  Taft,  J.  This  is  the  first  instance  in  this  state,  within 
our  knowledge,  of  a  petition  for  a  writ  of  prohibition.  No 
mention  is  made  of  one  in  our  reports  and  it  is  first  men- 
tioned in  legislation  in  the  revision  of  1839,  when  the  supreme 
court  was  given  power  to  grant  one.  That  provision  still 
exists  in  the  Revised  Laws,  section  782.  The  writ  may  issue 
if  "necessary  to  the  furtherance  of  justice  and  the  regular 
execution  of  the  laws."  The  proceedings  to  obtain  one  are 
regulated  by  the  Revised  Laws,  chapter  74.  The  object  of 
the  writ  in  this  jurisdiction  can  be  accomplished  generally  by 
appeal,  exception,  or  writ  of  error.  One  never  issues  it  if 
there  is  other  adequate  remedy.  It  is  an  ancient  and  valu- 
able writ,  the  use  of  which  in  all  proper  cases  should  be 
upheld  and  encouraged,  as  it  is  important  to  the  due  and 
regular  administration  of  justice  that  each  tribunal  should 
confine  itself  to  the  exercise  of  tiiose  powers  with  which,  under 
the  constitution  and  laws  of  the  state,  it  has  been  intrusted. 
The  writ  is  so  ancient  that  forms  of  it  are  given  in  Glanville 
(Beames'  translation),  pages  56,  97,  et  seq.,  the  first  book  of 
English  law,  written  in  1189,  and  mention  is  made  of  it  in 
nearly  all  the  treatises  upon  the  common  law,  and  the  early 
reports.  The  object  and  scope  of  the  writ  is  stated  in  3  Black- 
stone's  Commentaries,  112,  as  "A  writ  directed  to  the  judge 
and  parties  of  a  suit  in  any  ®®*  inferior  court,  commanding 
them  to  cease  from  the  prosecution  thereof,  upon  a  suggestion 
that  either  the  cause  originally  or  some  collateral  matter  aris- 
ing therein  does  not  belong  to  that  jurisdiction,  but  to  the 
cognizance  of  some  other  court." 

The  writ  goes  against  "  as  well  the  party  and  his  counsel 
as  the  judge  himself":  5  Jacob's  Law  Dictionary,  1st  Am. 
ed.,  316.  If  a  court  has  no  jurisdiction  of  a  cause,  nor  of  a 
collateral  matter  incidental  thereto,  prohibition  is  an  appro- 
priate remedy,  if  the  party  aggrieved  has  no  other  relief,. 
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The  remedy  is  a  liberal  one  and  is  not  to  be  applied  spar- 
ingly. It  was  so  far  extended  that  in  Bracton's  time,  6  Brae, 
Twiss'  edition,  645,  it  was  said  in  case  an  inferior  justiciary 
took  jurisdiction  of  a  matter  rightfully  and  a  superior  court 
bad  cognizance  of  the  same  matter,  "the  superior  tribunal 
ought  to  be  preferred  to  the  inferior,  and,  if  (the  tenant)  has 
shown  to  the  superior  court  that  he  has  been  impleaded  con- 
cerning the  same  thing  in  an  inferior  court,  a  prohibition 
shall  issue  on  the  part  of  the  king  that  proceedings  shall  not 
be  taken  on  that  plea  in  the  inferior  court." 

In  Quimbo  Appo  v.  People,  20  N.  Y.  531,  Selden,  J.,  speaks 
of  the  "  broad  remedial  nature"  of  the  writ,  and  says  that  it 
*'  Was  never  governed  by  any  narrow  technical  rules,  but 
was  resorted  to  as  a  convenient  mode  of  exercising  a  whole- 
some control  over  inferior  tribunals.  The  scope  of  this  remedy 
ought  not,  I  think,  to  be  abridged,  as  it  is  far  better  to  prevent 
the  exercise  of  an  unauthorized  power  than  to  be  driven  to 
the  necessity  of  correcting  the  error  after  it  is  committed." 

The  writ  does  not  lie  to  prevent  errors  and  irregularities  in 
the  proceedings,  if  the  matter  adjudged  is  within  the  juris- 
diction of  the  tribunal:  Toft  v.  Baynor,  57  Eng.  Com.  L.  162. 
It  is  no  part  of  its  oflBce  to  prevent  or  correct  errors  in  ques- 
tions of  which  the  court  has  cognizance.  It  is  to  prevent  the 
unlawful  assumption  of  jurisdiction,  and  it  may  be  either 
*®*  jurisdiction  of  the  entire  subject  matter  or  of  something 
collateral  or  incidental  thereto.  It  "  lies  to  prevent  the  ex- 
ercise of  any  unauthorized  power,  in  a  cause  of  which  the 
subordinate  tribunal  has  jurisdiction,  no  less  than  when  the 
entire  cause  is  without  its  jurisdiction."  One  general  ground 
of  prohibition  is  that,  though  the  subject  n)atter  of  suit  is 
within  the  proper  jurisdiction  of  an  inferior  tribunal,  yet  that 
in  some  collateral  or  incidental  matter  it  is  proceeding  con- 
trary to  tlie  common  law  or  some  statutory  provision.  Thus 
it  would  seem,  if  we  pursue  these  principles,  that  the  courts 
have  authority  by  this  proceeding  to  supervise  the  execution 
of  the  laws,  not  merely  by  keeping  inferior  tribunals  within 
their  proper  jurisdiction,  but  also  by  enforcing  a  correct  exe- 
cution of  the  laws,  as  well  the  common  as  the  statute  law. 
Jacob  says:  "Or  if,  in  handling  the  matters  clearly  within 
their  cognizance,  they  (the  courts)  transgress  the  bounds 
prescribed  to  them  by  the  laws  of  England  ....  a  prohibi- 
tion will  be  awarded." 

Upon  the  principal  points  above  noted  the  following  cases 
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may  be  referred  to:  5  Jacob's  Law  Dictionary,  317;  Gould  v. 
Oapper,  5  East,  364;  Brymer  v.  AtkinSj  11  H.  Black,  164; 
Darby  v.  CosenSf  1  Term  Rep.  552;  Leman  v.  Goultyy  8  Terra 
Rep.  3;  State  v.  Hopkins,  Dud.  (S.  C.)  101;  State  v.  ffudnall, 
2  Nott  &  McC.  424;  State  v.  Ridgell,  2  Bail.  560;  <S<aee  v. 
Nathan,  4  Rich.  513;  Ex  par(e  Williams,  4  Ark.  537;  38  Am. 
Dec.  46;  Quimbo  Appo  v.  People,20  N.  Y.  531;  High's  Extra- 
ordinary Legal  Remedies,  ch.  31. 

It  has  been  held  that  prol)ibition  will  not  lie  if  the  inferior 
court  has  prima  facie  jurisdiction,  i.  e.,  if  upon  the  face  of 
the  papers  the  cause  is  within  the  cognizance.  It  was  so 
held  in  State  v.  Judge,  29  La.  Ann.  360.  This  does  not  seem 
to  be  just,  for  a  plaintiff  thereby  may  be  enabled  to  recover 
upon  a  claim  that  is  without  the  jurisdiction  of  a  cause  of 
action  within  it.  We  think  the  rule  in  such  cases  has  been 
to  grant  such  writs  upon  ••'  showing  by  evidence,  aliunde 
the  record,  that  the  court  had  no  jurisdiction.  In  an  anon- 
ymous case,  I.  P.  Wms.  476,  it  is  said  "A  prohibition  lies  in 
chancery  on  affidavit  that  the  matter  is  out  of  the  jurisdic- 
tion; but  no  affidavit  is  necessary  if,  on  the  face  of  the  dec- 
laration, the  matter  appears  out  of  the  jurisdiction." 

In  a  suit  for  tithes  the  tenant  pleads  that  the  party  who 
sues  is  not  incumbent,  but  that  J.  S.  is.  In  this  case  it  does 
not  appear  that  on  the  face  of  the  papers  that  the  court  has 
no  jurisdiction,  "Yet  a  proliibition  must  go,  or  else  he  (the 
tenant)  shall  be  charged  twice  for  his  tithes":  Green  v.  Pen- 
ilden,  Cro.  Eliz.  228.  These  cases  recognize  the  doctrine 
that  prohibition  may  lie,  if  the  lack  of  jurisdiction  does  not 
appear  upon  the  face  of  the  paper.  It  is  in  cases  in  which 
there  can  be  no  appeal  that  a  writ  of  prohibition  is  frequently 
applied  for.  Justices  in  a  bastardy  proceeding  allowed  an 
appeal  to  the  general  sessions.  The  latter  court,  denying 
the  motion  to  dismiss  the  appeal,  were  proceeding  to  try  the 
case  when  the  alleged  putative  father  applied  to  the  supreme 
court  for  a  mandamus  to  the  sessions  to  vacate  the  order  en- 
tertaining the  appeal,  or  other  remedy.  The  supreme  court 
holding  that  there  was  no  appeal,  said,  "  It  is  a  case  foi'  a 
prohibition  instead  of  a  mandamus.  Let  the  order  be  made 
accordingly":  People  v.  Tompkins,  19  Wend.  154. 

One  had  been  tried,  c-invicted,  sentenced,  and  sentence 
executed.  He  was  subsequently  tried,  convicted,  and  con- 
demned to  death — there  being  no  appeal — for  the  same 
offense.     A  prohibition  was  granted  to  restrain  the  execu- 
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tipn,  which  was  confirmed  unanimously  by  the  court  of  ap- 
peals: Ex  parte  Brown,  2  Bail.  323.  A  court  entered  judgment 
of  death  for  an  offense  not  capital.  The  error  could  not  be- 
corrected  by  appeal.  The  court  held  that  although  the  causa 
and  person  were  within  the  jurisdiction  *"*  of  the  court,  that 
it  transgressed  the  bounds  prescribed  by  law,  and  granted  a 
prohibition:  State  v.  Ridgell,  2  Bail.  560. 

One  can  conceive  of  many  instances  in  which  the  writ  may 
be  the  only  remedy.  A  justice  of  the  peace  takes  cogni- 
zance of  a  suit  not  appealable  upon  a  claim  of  which  he  ia 
the  absolute  owner;  a  person  convicted  of,  and  sentenced 
to  be  hung  for,  murder,  after  he  has  been  acquitted  of  the 
same  offense,  his  exceptions  having  failed  without  his  fault; 
an  inferior  court  proceeds  to  execute  a  judgment,  notwith- 
standing an  appeal.  What  remedy  is  there  in  such  case& 
save  a  writ  of  prohibition? 

The  petitioner  has  established  the  substantial  allegations' 
of  his  petition.  Stripped  of  its  verbiage  the  case  is  this: 
The  petitionee,  Thorpe,  pawned  to  the  petitioner  nine  items 
of  personal  property  valued  at  forty  dollars,  to  secure  the 
loan  of  about  twenty-five  dollars.  That  the  petitioner  ha& 
sold,  upon  due  notice,  a  part  of  the  property,  and  received 
therefor  about  the  sum  of  twelve  dollars,  and  that  there  still 
remains  due  him  about  as  much  more,  which  the  petitionee, 
Thorpe,  refuses  to  pay.  That  Thorpe,  by  his  attorney  Buck, 
has  begun  a  series  of  suits  in  trover  for  the  items  of  the 
property  so  pawned,  bringing  a  separate  suit  for  each  item^ 
before  the  petitionee,  Greene,  a  justice  of  the  peace,  placing 
the  ad  damnum  in  the  writ  at  twenty  dollars,  so  that  no  ap- 
peal to  the  county  court  can  be  had  from  the  decision  of  said 
Justice  Greene.  Thus,  the  claim,  which  is  an  entire  one,  is 
split  up  so  that  the  justice  can  have  final  jurisdiction  of  the 
suits.  That  this  is  done  to  deprive  the  petitioner  of  his  right 
of  appeal  and  the  county  court  of  its  rightful  appellate  juris- 
diction in  the  matters.  The  two  suits  have  been  brought 
for  the  first  two  items,  and  that  one  has  been  tried;  that 
said  justice  upon  trial  refused  the  petitioner's  plea  and  proof 
of  the  facts  herein  stated,  and  the  petitioner  is  put  to  great 
and  needless  expense  in  procuring  bail  and  defending  said 
suits. 

®®*  It  is  clear  from  the  proofs  that  there  were  but  two  con- 
tracts in  respect  to  the  pawned  property,  the  two  valises  and 
contents  being  pledged  subsequently  to  the  pledge  of  the 
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trunks  and  contents;  but  by  the  arrangenaent  at  the  time  the 
valises  were  left  in  pledge  the  whole  property  became  pledged 
for  all  that  was  due  the  petitioner  from  Thorpe.  Whether 
there  was  one  contract  or  two  is  immaterial,  so  far  as  this 
case  is  concerned,  for  the  subject  matter  of  the  two  suits  al- 
ready brought  against  the  petitioner  was  embraced  in  the 
first  contract. 

It  is  well  settled,  we  think,  without  a  contrary  decision» 
that  a  person  cannot  split  up  an  entire  indivisible  claim  so  as 
to  give  a  court  jurisdiction,  that  it  would  not  otherwise  pos- 
sess. If  he  do,  prohibition  shall  go.  If  he  can  do  so,  a  jus- 
tice of  the  peace  can  be  given  cognizance  of  causes  involving 
■immense  sums:  Girling  v.  Aldas,  2  Keble,  217;  19  Hen.  C. 
54;  1  Fitzh.  Nat.  Brev.  46;  2  Rolle's  Abr.  280;  Keilw.  106  a; 
iUatchmade's  case,  6  Mod.  91;  Hutson  v.  Lowry,  2  Va.  Cas.  42. 

It  is  often  a  difficult  question  to  determine  whether  the 
transactions  constitute  an  entire  or  a  divisible  contract,  but 
we  think  if  several  items  of  property  are  pledged  at  one 
time,  for  one  sum,  and  no  reason  exists  for  a  demand  of  the 
several  items  at  separate  times,  that  it  is  one  entire  contract. 

In  Farrington  v.  Payne,  15  Johns.  432,  the  defendant  justi- 
fied under  an  attachment  of  one  bed  and  three  quilts.  The 
actions  were  trover,  one  for  the  bed,  and  another  for  the 
<juilts.  The  court  said  the  taking  "was  one  single  indivisi- 
ble act,  and  the  plaintiff  ought  not  to  be  permitted  to  vex  the 
defendants  by  splitting  up  his  claim  for  damages  into  sepa- 
rate suits  for  each  article  so  seized." 

A  claim  for  three  barrels  of  potash  was  split  up,  a  suit 
"brought  for  the  price  of  one,  and  another  for  the  price  of  the 
other  two,  and  the  court  say:  "And  yet  the  plaintiff  has  ***• 
«et  up  and  divided  his  entire  demand  into  separate  suits 
iwhich  of  itself  would  be  a  fatal  objection  to  the  judgments": 
Smith  V.  Jones,  15  Johns.  229. 

In  Willard  v.  Sperry,  16  Johns.  121,  one  note  for  one  hun- 
sdred  and  twenty-five  dollars  was  split  up  into  five  parts,  and 
as  many  suits  brought,  and  per  curium:  "The  judgment  is 
•erroneous.  The  note  forming  one  indivisible  contract  cannot 
be  the  foundation  of  several  suits.  It  is  a  usurpation  of 
jurisdiction,  and  a  justice  might,  if  this  be  tolerated,  take 
-cognizance  of  contracts  to  any  amount." 

In  Colvin  v.  Corwin,  15  Wend.  557,  two  actions  were 
"brought  for  lottery  tickets,  and  the  defendant  admitted  that 
the  tickets  were  delivered  to  him  by  two  different  agents  of 
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the  plaintiffs  at  different  places  and  at  different  times.  A 
judgment  in  one  suit  was  held  a  bar  in  the  other,  and  it  is 
8aid:  "The  justice  of  the  case  also  accords  with  this  disposi- 
tion of  it;  the  splitting  up  of  small  demands  to  multiply  suits 
is  strongly  discountenanced  by  this  court.  It  is  unnecessary 
and  oppressive."  This  case  was  overruled  in  Secor  v.  Stur- 
gis,  16  N.  Y.  548,  in  respect  to  the  construction  of  the  con- 
tract, but  not  the  legal  rule  applicable  to  the  contract  if  it 
was  an  entire  one. 

But,  if  a  demand  is  split  up  and  a  judgment  recovered  for 
a  part,  the  legal  proposition  that  a  judgment  for  a  part  of  one 
entire  demand  is  a  conclusive  bar  to  any  other  suit  for  an- 
other part  of  the  same  demand  is  everywhere  inflexibly  main- 
tained: Whitney  v.  Clarendon,  18  Vt.  253;  46  Am.  Dec.  150; 
Morey  v.  Khig,  51  Vt.  383;  Burritt  v.  Belfy,  47  Conn.  323;  36 
Am.  Rep.  79;  Smith  v.  Jones,  15  Johns.  229;  Farrington  v. 
Payne,  15  Johns.  432;  Willard  v.  Sperry,  16  Johns.  121;  MiU 
ler  V.  Covert,  1  Wend.  487;  Colvin  v.  Corwin,  15  Wend.  557; 
Bates  y.  Qunttlehom,  2  Nott  &  McC.  205;  Bennett  v.  Hood,  1 
Allen,  48;  79  Am.  Dec.  705. 

If  A,  by  one  act,  converts  one  thousand  bushels  of  wheat 
belonging  to  B,  and  valued  at  one  dollar  per  bushel,  can  B 
••^  maintain  an  action  of  trover  for  each  bushel  ?  Would  it 
not  be  an  outrage  to  allow  a  separate  action  for  each  bushel? 
No  appeal  being  allowed,  is  not  prohibition  the  only  remedy? 
It  has  been  held  in  this  state  that  a  plaintiff  may  waive  a 
part  of  a  claim  and  recover;  that  he  may  demand  less  than 
in  justice  he  is  entitled  to,  and  thereby  confer  jurisdiction 
upon  a  justice,  though  the  case  upon  its  merits  would  prop- 
erly belong  to  a  higher  jurisdiccion:  Stevens  v.  Pearson,  5  Vt. 
503;  Wightman  v,  Carlisle,  14  Vt.  296;  Parkhurst  v.  Spald- 
ing, 17  Vt.  527.  This  principle  is  not  involved  in  the  case  at 
bar,  for  the  petitionee,  Thorpe,  waives  no  part  of  his  claim. 

It  is  a  common  practice  in  this  state  to  consolidate  actions 
pending  in  the  same  court  that  might  have  been  brought  in 
one. 

It  was  an  early  doctrine  of  the  common  law  when  several 
suits  on  separate  contracts  were  brought  and  only  one  waa 
necessary  to  award  prohibition.  In  Girling  v.  Aldus,  2  Keb. 
617,  the  contracts  were  several,  and  per  cuHam:  "  a  prohibi- 
tion must  be  awarded,  if  the  causes  may  be  joined  in  one 
action  they  must;  and  a  prohibition  was  awarded." 

"  If  there  be  several  contracts  between  A  and  B  at  several 
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times  for  divers  sums,  each  under  40  s.,  but  amounting  in  the 
whole  to  a  sum  sufficient  to  entitle  the  superior  court  to  a 
jurisdiction,  they  shall  be  sued  for  in  such  superior,  and  not 
in  an  inferior,  court  which  is  not  of  record  ":  1  Vent.  65,  73; 
1  Show.  11. 

The  fact  the  court  is  not  one  of  record  we  think  immaterial 
upon  the  question  of  jurisdiction.  The  whole  subject  matter 
of  the  pledge,  or  of  the  two  pledges,  conceding  there  were 
two,  was  within  the  jurisdiction  of  a  justice  of  the  peace,  so 
the  claim  was  not  split  up  to  give  Justice  Greene  jurisdiction, 
but  to  give  him  final  jurisdiction,  tiiereby  defrauding  the 
county  court  of  its  riglitful  jurisdiction.  The  ***  evil  is  the 
same,  whether  the  jurisdiction  of  which  the  county  court  is 
defrauded  is  original  or  appellate. 

Reference  is  herein  made  to  many  principles  governing 
the  proceedings  relating  to  prohibition,  principally  by  way  of 
illustration,  as  the  subject  in  this  jurisdiction  is  compara- 
tively new. 

The  exact  question  presented  and  the  one  decided  is  this: 
We  hold  if  a  person  has  an  entire  claim  he  cannot  split  it 
up  and  bring  as  many  suits  as  there  are  parts,  thus  subject- 
ing the  defendant  to  as  many  suits  as  there  are  parts  and  the 
resulting  needless  expense,  without  being — if  the  defendant 
has  no  other  remedy — subject  to  prohibition.  The  petitioner 
sought  for  relief  before  Justice  Greene  without  avail,  and  he 
is  entitled  to  a  writ  of  prohibition  which  must  issue  in  the 
name  of  the  state. 

In  the  brief  for  defendants  it  is  stated  *'  The  justice,  Henry 
C.  Greene,  an  aged  man,  is,  by  agreement  of  counsel,  not  to 
be  affected  by  the  result  in  this  case  to  his  disadvantage." 
If  he  is  too  old  to  be  affected  by  the  result  of  these  proceed- 
ings it  is  evident  he  is  too  aged  to  be  administering  the  law, 
even  in  a  justice  court;  the  writ  must  issue  against  him  as 
well  as  the  party  and  his  counsel. 

What  effect  upon  these  proceedings  the  discontinuance  of 
one  of  the  suits  may  have  we  do  not  consider,  for  it  is  not 
shown  that  either  suit  has  been  ended. 

It  is  ordered  that  a  writ  of  prohibition  issue  in  the  name  of 
the  state,  signed  by  the  clerk,  directed  to  the  petitionees,  pro- 
hibiting them  from  proceeding  any  further  in  the  actions 
mentioned  and  set  forth  in  said  petition,  and  for  the  collec- 
tion of  the  petitioner's  costs  of  this  proceeding,  as  taxed  by 
the  clerk. 


Jan.  1894.]  Whiting  v.  Adams.  87^ 

AcnoHS — Consolidation  and  Splittinq  or— Judgment. — If  several  ac- 
tions are  brought  by  the  same  plaiatifF  against  the  8ame  defendant  on  the 
same  transactioa,  and  where  the  same  general  defenses  would  be  made  ia 
each,  the  court  may,  on  an  application  properly  made,  order  the  actions  to 
be  consolidated:  See  monographic  note  to  Logan  v.  Mechanics'  Bank,  58  Am. 
Dec.  508,  on  consolidation  of  actions.  A  plaintiff  cannot  split  up  a  single 
cause  of  action  into  two  or  more  suits,  and,  if  he  does  so,  and  recovers  part 
of  his  demand,  this  is  a  waiver  of  and  bar  to  the  residue  of  his  claim:  Lid' 
dell  V,  Clddtster,  84  Ala.  508;  5  Am.  St.  Rep.  387,  and  note;  notes  to  Qaerti' 
$ey  V.  Carver,  24  Am.  Dec.  61;  Beiidernayle  v.  Vocka,  32  Am.  Dec.  454. 

Thb  Writ  oj  Pkouibition  Libs  to  prevent  a  court  from  exceeding  it» 
jurisdiction  in  the  exercise  of  its  judicial  functions:  Speed  Y,  CommoH  Couti'- 
eil,  98  Mich.  360;  39  Am.  St.  Rep.  555.  aad  aot«. 
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[66  Vbbuont,  679.] 

Vendor  AND  Porohaser  —  Contract  for  Pcrchase  of  Land  —  Remedt 
MOB.  Default— Chattel  Mortoaqes — Conversion. — If  one  goes  into 
possession  of  land  under  a  contract  of  purchase  conditioned  that  the 
title  to  the  crops  shall  remain  in  the  vendor  until  the  terms  of  the  con« 
tract  are  complied  with,  the  transaction  amounts,  in  effect,  to  a  com- 
mon-law mortgage  of  the  crops.  The  vendor  is  not  a  chattel  mortgagee 
thereof  and  cannot  sell  them  under  the  chattel  mortgage  law  in  case  of 
default.  If  he,  after  beginning  to  foreclose  against  the  land,  sells  the 
crops  at  auction,  he  will  be  liable  as  for  a  conversion  of  the  crops. 

MORTQAOEB  IN  POSSESSION,  RlOHTS  AND  LIABILITIES  OF— WaSTE — TRES- 
PASS.— If  one  goes  into  possession  of  land  under  a  contract  of  purchase 
conditioned  that  the  title  to  the  crops  shall  remain  in  the  vendor  nntit 
the  tern)s  of  the  contract  are  complied  with,  and  the  vendor  sells  the 
crops  in  an  unauthorized  manner  at  public  auction,  and  the  value  of  the 
crops  thus  converted  is  more  than  sufficient  to  pay  what  was  due  upon 
the  contract  at  the  time  of  their  conversion,  and  the  premises  are  ample 
security  for  the  remain>ler  of  the  debt,  and  the  vendor  enters,  although 
he  may  have  the  legal  right  to  do  so  at  the  time,  he  is,  in  legal  e£fect,  a 
mortgagee  in  possession,  and  subject  to  the  same  rules  as  to  committing 
waste.  He  has  no  right  to  cut  off  and  manufacture  the  growing  tim- 
ber into  lumber.  If  he  does  so,  and  acts  manifestly  in  willful  violation 
of  the  vendee's  rights,  he  ia  a  trespasser,  and  should  be  charged,  on 
foreclosure  proceedings,  not  simply  with  an  agreed  stumpage,  but  with 
what  he  received  for  the  lumber  at  its  fair  market  value,  without  any 
deduction  for  the  cost  of  cutting  and  removing  the  timber. 

Bill  of  Foreclosurk.  The  case  was  heard  upon  the  report 
of  a  master,  which  was  accepted  and  confirmed  by  the  chan- 
cellor. It  WHS  decreed  that  the  orator  account  to  the  defend- 
ant for  the  gross  value  of  the  timber,  being  eight  hundred 
and  sixteen  dollars  and  twenty  cents;  for  loss  occasioned 
hy  cutting  stumps  too  high,   twelve   dollars;    for   personal 
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projjerty  sold  at  auction,  one  hundred  and  sixty-two  dollara 
and  fifty  cents;  and  for  rent  of  premises  to  date,  twenty-one 
dollars  and  thirty-three  cents;  making,  in  all,  the  sum  of  ten 
hundred  and  twelve  dollars  and  three  cents;  that  there  was 
■due  the  orator  on  said  mortgage  the  sum  of  six  hundred  and 
ninety  dollars  and  thirty  cents;  that  enough  of  said  ten  hun- 
dred and  twelve  dollars  and  three  cents  he  applied  thereon 
to  pay  and  extinguisii  the  same,  leaving  nothing  due  on  the 
mortgage;  that  the  defendant  have  leave  to  file  a  cross-bill 
for  the  recovery  of  the  surplus;  that,  if  no  cross-bill  was  filed, 
the  original  bill  should  be  dismissed;  and  that  in  any  event 
*'  in  view  of  the  unnecessary  and  oflFensive  conduct  of  the 
orator,"  the  defendant  recover  his  costs.  The  orator  ap- 
pealed. 

P.  K.  Gleed  and  B.  A.  Hunt,  for  the  orator. 

E,  B.  Sawyer  and  R.  W.  Hurlburd^  for  the  defendant. 

***  Ross,  C.  J.  This  is  a  petition  to  foreclose,  in  legal 
effect,  a  mortgage.  The  parties  agree  that  they  stand,  in 
regard  to  the  premises,  in  the  relation  of  mortgagor  and 
mortgagee.  This  admits  that  the  defendant  has  an  equity  in 
all  the  property  embraced  in  the  contract  sought  to  be  fore- 
closed. The  orator  cannot  rely  upon  any  other  rights  than 
those  of  mortgagor,  however  absolute  his  paper  title  to  the 
properly:  Davis  v.  Hemenway,  27  Vt.  589.  The  defendant 
had  been  in  possession  of  the  premises  many  years.  He  gave 
a  mortgage  on  them,  which  was  foreclosed  and  became  abso- 
lute April  30,  1889.  H.  A.  Jackson  bought  out  the  orator  in 
the  foreclosure  proceedings,  and,  on  the  same  day,  bargained 
them  to  the  defendant,  upon  his  agreeing  to  pay  one  thousand 
one  hundred  and  eighty  dollars  therefor.  This  sum  was  to 
be  paid  on  time  extending  over  several  j'ears.  It  is  apparent 
that  Jackson  held  the  title  to  the  premises  as  security  for  the 
payment  of  that  sum.  The  defendant  had  remained  in  pos- 
session. By  the  contract  he  was  still  to  remain  in  possession, 
carry  on  the  premises  without  suffering  or  committing  waste, 
and,  if  he  cut  any  lumber,  pay  Jackson  •*'  an  agreed  stump- 
age.  Jackson  also  thereby  retained  a  lien  on  all  crops  grown 
each  year,  until  the  payment  for  that  year  was  fully  made. 

The  defendant  paid  to  Jackson  five  hundred  and  fifty  dol- 
lars before  November,  1892.  He  was  then  behind  in  the 
pnyment  of  that  year  one  hundred  and  fifty  dollars  and 
«ome  interest.     The  orator  purchased  Jackson's  interest  in 
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the  premises,  and  took  a  deed  thereof,  agreeing  to  carry  out 
Jackson's  contract  with  the  defendant.  This  was  August  18^ 
1892.  November  1,  1892,  he  brought  this  petition,  which  was 
served  on  the  defendant  November  24,  1892.  Soon  after,  the 
orator  went  to  the  premises,  and  found  the  house  locked  and 
the  defendant  temporarily  absent.  He  effected  an  entrance, 
removed  all  of  tiie  defendant's  things,  including  his  live- 
stock, put  in  a  tenant,  forbade  the  defendant  to  enter,  and 
caused  his  arrest  for  entering.  He  took  possession  of  the 
crops  grown  that  year,  which,  at  a  fair  valuation,  were  worth 
more  than  enough  to  pay  all  that  was  then  due  under  the 
contract.  The  premises  were  ample  security  for  all  that  was 
to  become  due  under  the  contract.  There  was  a  timber  lot 
on  the  premises.  The  orator  soon  entered  upon  that  and 
stripped  it  of  every  thing  that  was  valuable.  Waiting  thirty 
days  after  taking  possession,  the  orator  placed  the  land  con- 
tract in  the  hands  of  a  deputy  sheriff,  who  proceeded  to  sell 
the  crops  grown  on  the  premises  under  the  provisions  of  the 
statute  for  the  foreclosure  of  a  chattel  mortgage. 

The  first  question  arising  is  whether  this  sale  was  author- 
ized by  law.  The  land  contract  in  which  the  lien  was  re- 
served was  not  a  chattel  mortgage.  It  was  not  executed  as 
required  for  a  valid  cliattel  mortgage:  Rev.  Laws,  1966, 1967. 
If  in  other  respects  duly  executed — which  we  do  not  con- 
sider, nor  determine — it  was  not  sworn  to  by  the  parties  to 
it.  The  metliod  of  foreclosure  pursued  by  the  orator  was  a 
part  of  the  act  authorizing  chattel  mortgages,  and  applicable 
only  to  such  mortgages  as  are  executed  in  accordance  with 
***  its  provisions:  Longey  v.  Leach,  57  Vt.  377;  Howard  v. 
Witters,  60  Vt.  578:  Stafford  v.  Adair,  57  Vt.  63;  Calkins  v. 
Clement,  54  Vt.  685. 

Although  the  land  contract  does  not  run  to  Jackson  and 
his  assigns,  yet  the  title  to  the  premises  was  vested  in  him. 
Hence  the  title  to  the  emblements,  or  annual  crops  grown 
thereon  vested  in  him,  except  so  far  as  they  were  released 
by  the  contract.  By  that  the  title  to  the  yearly  grown  crops 
between  the  parties  to  that  contract  was  held  by  Jackson  as 
security  until  the  payment  of  that  year  was  made:  Paris  v. 
Vail,  18  Vt.  277;  Smith  v.  Atkins,  18  Vt.  461;  Briggs  v.  Oaks, 
26  Vt.  138;  Briggs  v.  Bennett,  26  Vt.  146;  Gray  v.  Stevens, 
28  Vt.  1;  65  Am.  Dec.  216;  Esdon  v.  Colburn,  28  Vt.  631;  67 
Am.  Dec.  730;  Leland  v.  Sprague,  28  Vt.  746;  Baxter  v.  Bush, 
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29  Vt.  466;  70  Am.  Dec.  429;  Bellows  v.  Wells,  36  Vt.  599; 
Cooper  V.  Cole,  38  Vt.  191. 

But  the  defendant,  in  legal  effect,  being  a  mortgagor  in 
possession,  the  crops  grown  by  him  might  possibly  have 
been  held  if  attached  by  his  creditors:  Cooper  v.  Cole,  38 
Vt.  185.  The  land  contract  between  the  parties  was  a  com- 
mon-law mortgage  of  the  yearly  grown  crops  to  secure  the 
payment  agreed  to  be  made  that  year:  Atwater  v.  Mower,  10 
Vt.  75;  Coty  v.  Barnes,  20  Vt.  78;'  Wood  v.  Dudley,  8  Vt.  400; 
Taggart  v.  Packard,  39  Vt.  628;  Blodgett  v.  Blodgett,  48  Vt. 
32. 

Such  mortgage  can  be  foreclosed,  or  a  bill  brought  to  re« 
deem  the  property,  in  the  ordinary  method  of  foreclosing 
niortgages:  Blodgett  v.  Blodgett,  48  Vt.  32.  The  orator,  not 
at  law,  but  in  equity,  succeeded  to  the  rights  of  Jackson 
under  the  contract.  He  cannot  maintain  the  bill,  as  origi- 
nally brought,  to  foreclose  the  defendant's  rights  not  only  in 
the  land  named  in  the  contract,  but  also  in  the  crops  grown  in 
the  year  1892.  The  crops  are  the  growth  of  the  land,  and 
held  by  the  contract  for  payment  of  a  part  of  the  same  debt 
for  which  the  land  is  held.  They  are  both  held  for  the  pay- 
ment of  the  same  claim.  He  cannot,  in  equity,  be  allowed 
**''  to  separate  their  foreclosure,  thereby  increasing  the  cost, 
and  proceed  against  the  land  for  the  payment  of  the  debt  by 
this  bill,  and  at  the  same  time  take  an  independent  proceed- 
ing, under  the  chattel  morgage  law,  to  obtain  payment  also 
from  the  crops.  Proceedings  prescribed  by  the  chattel  mort- 
gage law  are  adapted  and  intended  for  mortgages  executed 
under  the  provisions  of  that  law:  Calkins  v.  Clement,  64  Vt. 
'635. 

He  did  not  attempt  to  sell  the  crops  under  a  common-law 
mortgage:  Taggart  v.  Packard,  39  Vt.  628.  By  attempting 
to  sell  the  crops  in  a  method  unauthorized  he  converted 
them  to  his  own  use,  and  must  account  for  them  at  their  fair 
market  value.  The  defendant's  right  to  redeem  equitably 
vested  in  the  land  and  crops,  taken  as  one  security  for  the 
payment  of  that  portion  of  the  debt  which  was  then  overdue. 
He  was  under  a  duty  to  exercise  this  right  with  reference  to 
both,  and  not  with  reference  to  the  crops,  separate  from  the 
land.  Soon  after  bringing  his  bill,  and  therein  acknowledg- 
ing the  equitable  right  of  the  defendaut  to  redeem  both  the 
land  and  crops,  the  orator  took  possession,  for  condition  bro- 
.ken,  in  a  manner  calculated,  if  not  intended,  to  deprive  tha 
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defendant  of  his  right  of  redemption.  He  not  only  removed 
tlie  defendant's  household  goods,  but  turned  out  his  live- 
stock, sold  the  hay  in  a  manner  unauthorized,  and  began  at 
once  to  cut  and  remove  all  the  timber  suitable  to  be  manu- 
factured into  lumber.  A  mortgagee,  in  possession,  is  under 
a  duty  to  use  the  premises  and  property  like  an  ordinary 
l)rudent  owner.  He  is  bound  to  make  necessary  repairs. 
He  cannot  improve  the  owner  out  of  his  equity,  nor  can  he 
unnecessarily,  when  the  security  is  ample,  encroach  upon 
the  body  of  the  property  pledged. 

He  is  bound  to  derive  a  reasonable  income  from  the  use  of 
the  property  and  apply  it,  first,  to  keeping  the  interest  ex- 
tinguished, and  the  surplus  to  the  extinguishment  of  the 
principal.  He  can  legally  no  more  commit  waste  tlian  can 
****  the  mortgagor.  He  is  chargeable  for  loss  incurred  by 
his  willful  default.  He  is  not  entitled  to  receive  any  thing 
for  his  own  personal  services:  Pomeroy's  Equity  Jurispru- 
dence, sees.  1215, 1217,  and  notes;  Barnett  v.Nelson^  54  Iowa, 
41;  37  Am.  Rep.  183;  Sanders  v.  Wilson;  34  Vt.  318;  French 
V.  Baron,  2  Atk.  120;  Moore  v.  Cable,  1  Johns.  Ch.  385;  Bene- 
■diet  v.  Gilvian^  4  Paige,  58;  Currier  v.  Webster,  45  N.  H.  226; 
2  Jones  on  Mortgages,  sees.  1123,  1125.  Section  1123  says 
he  must  account  for  waste  committed  by  him  while  in  pos- 
session. In  section  1125  it  is  said:  "If  the  property  is 
otherwise  sufficient  the  mortgagee  has  no  right  to  open  and 
work  mines;  and,  if  he  does  so,  will  be  charged  with  the  gross 
receiuts  without  any  allowance  for  the  expense  of  work- 
ing."' 

Under  the  principle  that  he  who  seeks  equity  must  do 
equity,  every  case  is  largely  controlled  by  its  own  facts. 
From  tlie  facts  reported,  from  the  manner  in  which  the  ora- 
tor took  possession,  in  whicii  he  sold  the  personal  property, 
and  in  which  he  stripped  the  premises  of  all  the  valu- 
able lumber,  when  his  security  was  ample,  it  is  apparent 
that  he  purposely  and  intentionally  disregarded  the  rights 
of  the  defendant,  and  intended  to  place  him  and  the  prop- 
erty in  such  condition  that  he  could  not  raise,  on  the 
pro{)erty,  the  money  required  to  redeem  it.  He  thereby 
placed  himself  in  the  light  of  a  willful  trespasser.  In  such 
cases  at  law  the  jury  may  award  exemplary  or  punitive  dam- 
ages. To  allow  him  to  take  the  property  in  such  cases  at 
its  market  value  would  allow  him  to  compel  its  sale  at  that 
value,  however  much  to  the  inconvenience  and  against  the 
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will  of  the  owner.  The  decisions  on  the  subject  of  the  rule 
of  damages  in  such  cases  have  not  been  in  full  accord,  and 
it  would  be  diflScult  to  reconcile  them.  Many  times,  evi- 
dently, the  decision  has  been  controlled  by  the  form  of  ac- 
tion: Foote  V.  Merrill,  54  N.  H.  490;  20  Am.  Rep.  151.  For 
a  full  discussion  of  the  question  and  review  ****  of  the  au- 
thorities, see  Baker  v.  Wheeler,  8  Wend.  505;  24  Am.  Dec.  66, 
and  note;  Batchelder  v.  Kelley,  10  N.  H.  436;  34  Am.  Dec.  174» 
and  note;  Curtis  v.  Groat,  6  John.  168;  5  Am.  Dec.  204,  and 
note;  Coal  Creek  etc.  Co.  v.  Moses,  15  Lea,  300;  54  Am.  Rep. 
415,  and  note;  Blaen  Avon  Coal  Co.  v.  McCuUoh,  59  Md.  403; 
43  Am.  Rep.  560,  and  note. 

In  Wooden-Ware  Co.  v.  United  States,  106  U.  S.  432,  this 
question  was  considered.  Judge  Miller,  who  delivered  the 
opinion  of  the  court,  commends  the  research  of  the  plaintifiF's 
counsel  in  placing  before  the  court  all  the  authorities,  Eng- 
lish and  American.  The  English  cases  relate  largely  to  min- 
ing coal.  He  quotes  from  the  opinion  of  Lord  Hartley,  in 
the  house  of  lords,  in  Livingston  v.  Rawyards  Coal  Co.,  L.  R. 
5  App.  Cas.  33,  as  a  statement  of  the  English  doctrine,  as 
follows:  "There  is  no  doubt  that  if  a  man  furtively  and  in 
bad  faith  robs  his  neighbor  of  his  property,  and  because  it  is 
under  ground  is  probably  for  some  little  time  not  detected, 
the  court  of  equity  in  this  country  will  struggle,  or,  I  would 
rather  say,  will  assert  its  authority  to  punish  fraud  by  fixing 
the  person  with  the  value  of  the  whole  of  the  property  he  has 
so  furtively  taken,  and  making  him  no  allowance  in  respect 
of  what  he  has  so  done  as  would  have  been  justly  made  to 
him  if  the  parties  had  been  working  by  agreement." 

But,  •'  When  once  we  arrive  at  the  fact  that  an  inadvertence 
has  been  the  cause  of  the  misfortune,  then  the  simple  course 
is  to  make  every  just  allowance  for  outlay  on  the  part  of  the 
person  who  has  so  acquired  the  property,  and  to  give  back  Uy 
the  owner,  so  far  as  is  possible  under  the  circumstances  of 
the  case,  the  full  value  of  that  which  cannot  be  restored  U> 
him  in  specie." 

Judge  Miller  then  says:  "There  seems  to  us  no  doubt  that 
in  the  case  of  a  wilful  trespass  the  rule  as  stated  above  is  the 
law  of  damages,  both  in  England  and  in  this  country,  though 
in  some  of  the  state  courts  the  milder  rule  has  been  applied 

even  to  this  class  of  •••  cases On  the  other  hand  the 

weight  of  authority  in  this  country  as  well  as  in  England 
favors  the  doctrine  that,  where  the  trespass  is  the  result  of 
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inadvertence  or  mistake  and  the  wrong  was  not  intentional^ 
the  value  of  the  property  when  first  taken  must  govern,  or,  if 
the  conversion  sued  for  was  after  value  had  been  added  tc 
it  by  the  work  of  the  defendant,  he  should  be  credited  with 
this  addition:  Winchester  v.  Craig,  33  Mich.  205,  contains  a. 
full  examination  of  the  authorities  on  the  point." 

In  that  case,  which  was  trover,  for   timber  worth,  whet> 
felled,  sixty  dollars  and  seventy-one  cents,  but,  when  sold  by 
the  wrongdoer,   worth   eight  hundred   and   fifty  dollars,  th» 
court  applied  the  harsher  rule  to  a  bona  fide  purchaser  from 
the  tort  feasor,  holding  that  such  purchaser  took  only  the 
rights  of  his  vendor.     We  think  this  case  states  the  result  of 
the  authorities  here  and  in  England  on  this  point.     In  the- 
case  at  bar  this  court  is  not  trammeled  by  the  form  of  thfe 
action.     The  only  question  is,  in  what  sum  shall  the  orator- 
account  for  the  lumber  which  he  wrongfully  stripped  fronii 
the  premises,  when  there  was,  if  the  personal  property  should, 
be  applied,  nothing  due  on  his  equitable  mortgage?     When- 
he  took  possession  the  condition  of  the  mortgage  was  broken- 
This  gave  the  orator  the  right  to  take  peaceable  possession  of 
the  premises  and  the  crops  grown  that  year.     His  entry  wa» 
not  wrongful.     But,  when  he  converted  the  personal  property^. 
on  which  he  had  a  lien,  he  was  in  equity  paid  in  full  for  all 
there  was  due  him  on  the  equitable  mortgage.     The  orator's- 
counsel  contends  that  the  balance  of  the  value  of  the  personal! 
property,  above  the  amount  due  on  the  payment  for  the  year- 
1892,  was  not  sufficient  to  pay  the  costs  of  bringing  the  bilL 
of  foreclosure.    But  this  is  not  certified  to  be  the  truth.    There- 
is  no  statement  of  the  costs  of  bringing  the  bill.     The  court  of. 
chancery  denied  the  orator  any  costs  on  account  of  his  "  un- 
necessary and  offensive  conduct."     Hence,  while  the  orator's 
entry  may  have  been  lawful,  so  that  he  would  not  be  guilty 
••*  of  a  forcible  entry,  he  was,  on  the  facts  found,  guilty  of 
wrongfully  wasting  the  premises,  after  he  had,  by  conversioni 
of  the  personal  property,  received  enough  to  pay  in  full  what 
was  then  due  on  his  mortgage.     It  is  true  that  equity  never 
enforces  forfeitures,  nor  injflicts  penalties  nor  punitive  dam- 
ages.    But  the  question  is  not  one  of  enforcing  penalties  nor 
of  inflicting  forfeitures,  or  punitive  damages.     The  defend- 
ant's rights  in  the  lumber  continued  while  the  orator  was- 
cutting  and  removing  it  to  the  place  where  he  disposed  of  it. 

The  question  is  whether   the  orator,   under   the  circum- 
stances, shall  be  allowed  to  deduct  from  what  the  value  of 

Jlu.  6t.  Kjtp.,  Vol.  XUV.-66 


S82  Whiting  v.  Adams,  [Vermont, 

the  lumber  was  at  the  place  of  disposal,  what  he  had  expended 
in  cutting  and  removing  it  there?  It  is  contended  that  the 
orator  supposed  he  had  the  right  to  cut  and  remove  the 
lumber.  He  was  under  no  mistake  as  to  the  facts,  and  is 
presumed  to  know  the  law  applicable  thereto.  He  must, 
therefore,  be  held  to  liave  willfully  as  well  as  wrongfully,  cut 
and  removed  the  timber.  All  his  acts  in  so  doing  were  done 
against  the  known  will  and  protest  of  the  defendant.  As 
we  have  heretofore  found,  in  equity  the  orator  could  charge 
nothing  for  his  services  in  properly  caring  for  the  property 
while  he  was  in  possession.  Much  more,  he  should  not  be 
allowed  for  them  in  wrongfully  stripping  tlie  premises  of 
what  would  be  most  valuable  and  useful  in  aiding  the  de- 
fendant to  raise  on  them  the  money  required  to  redeem 
them. 

On  the  facts  found  we  do  not  think  that  the  orator  is  en- 
titled to  an  allowance  for  his  expenditure  in  wrongfully  cut- 
ting and  removing  all  the  standing  lumber  from  the  premises; 
thus  leaving  the  sugar  orchard  unprotected  from  violent 
winds,  which  may  greatly  damage  it,  although,  at  the  time 
of  the  hearing,  no  special  damage  had  arisen  from  this  cause. 
If  the  orator's  acts  could  be  fairly  and  reasonably  justified, 
because  consented  to  by  the  defendant,  or  because  ••'  the 
security  was  insufficient  and  must  be  immediately  utilized 
to  save  the  orator  from  loss,  he  should  account  for  the  lum- 
ber cut  at  its  stumpage  value:  Sanders  v.  Wilson,  34  Vt.  318. 

But  neither  the  court  of  chancery  nor  this  court  can  jus- 
tify his  acts.  These  views  affirm  the  decree  of  the  court  of 
chancery.  If  the  defendant  should  desire  to  move  for  leave 
to  file  a  cross-bill  he  can  do  so  in  the  court  of  chancery. 

Decree  affirmed  and  cause  remanded. 

Start,  J.,  dissents.  

A  MoRTOAGKB  IN  POSSESSION  is  bonnd  to  exercise  the  same  care  and 
■npervision  over  the  mortgaged  property  that  a  prudent  man  would  exer- 
cise over  his  own.  He  must  not  permit  or  commit  waste.  He  may  be 
accountable  for  rents  and  profits  from  the  time  of  actually  entering  into 
possession,  and  is  not  entitled  to  special  compensation  for  his  care  in  the 
management  of  the  mortgaged  estate:  See  monograpliic  note  to  Caldwell  v. 
Hall,  4  Am.  St.  Rep.  69,  on  the  duties  and  liabilities  of  the  mortgagee  in 
possession.  He  is  not  authorized  to  cut  timber  and  commit  wa<te  upon  the 
premises,  though  the  proceeds  are  applied  toward  the  payment  of  the 
debt  and  he  may  be  enjoined  from  doing  so:  YouU  v.  Biciiord*,  1  N.  J.  Eq. 
fi34;  23  Am.  Dec.  722. 
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Acnoir  tor  Tihbrb  Cut  akb  Carriso  Awat— MiAflxrBB  or  DxiiAaaL— 
In  an  action  for  timber  eat  and  carried  away  from  tb«  land  of  the  pUintiff 
the  measure  of  damages  is,  where  the  defendant  is  a  knowing  and  willfnl 
trespasser,  the  full  value  of  the  property  at  the  time  and  place  of  demauid, 
or  of  snit  brought,  with  no  deduction  for  labor  and  expense  of  the  defend* 
ant:  See  note  to  Blaen  Avon  Coal  Co.  r.  McCulloh,  43  Am.  Rep.  B63.  The 
growing  tendency  of  the  oourta  in  caaei  of  this  kind  is  to  gire  the  injured 
party  eompensatiooi  See  note  te  Goal  Oretk  tU.  Oa,  r.  Mo$u,  64  Am.  Rep. 
42aL 
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Norfolk  and  "Western  R.  R.  Co.  v.  Anderson. 

[90  VlEQINIl.,  1.] 

Oarribrs  o»  PA8SKNOKB8— Liabilitt  FOR  AcT8  OF  SERVANTS. — A  Com- 
mon carrier  undertakes  absolutely  to  protect  his  passengers  against  the 
misconduct  of  his  own  servants  engaged  in  executing  the  contract,  and, 
whether  the  act  of  the  servant  is  one  of  omission  or  commission, 
whether  negligent  or  fraudulent,  if  it  is  to  be  done  in  the  oonrse  of  hie 
employment  the  cariier  is  liable. 

Oarkiers  of  Passengers — Construci'ion  of  Contract — Exemplary  Dam« 
AGES  FOR  ExPCLSioN. — If  a  railroad  ticket  provides  that  when  pre- 
sented to  the  conductor  the  passenger  shall  sign  his  name  thereto  and 
"otherwise  identify"  himself  as  the  original  purchaser,  the  conductor 
ia  not  entitled,  after  the  passenger  has  offered  to  sign  the  ticket,  to 
refuse  soch  offer  and  require  the  passenger  to  "otherwise  identify" 
himself,  and  to  eject  him  from  the  train  for  refusing  to  do  so,  and  the 
railroad  company,  u^  oi  ratifying  the  acts  of  the  conductor,  is  liable  to 
the  passenger  in  exemplary  damages. 

Carriers— Liability  fob  Acts  of  Agent — Exemplary  Damaobs. — A 
common  carrier  may  be  liable  in  exemplary  damages  for  the  act  of  its 
agent,  if  the  act  is  participated  in,  or  authorized  or  ratified,  by  the  car- 
rier. The  measure  of  the  carrier's  liability  must  depend  upon  the  par- 
ticular circumstances  of  each  case,  and  is  a  matter  to  be  left  to  the 
discretion  of  the  jury,  whose  finding  is  not  to  be  disturbed,  unless  lo 
nnjust  as  to  evince  passion,  prejudice,  partiality,  or  corruption. 

Practioe — Waiver  of  OBJEcmoN  to  Evidence.— If  the  trial  judge  rules 
that  certain  admitted  evidence  is  illegal,  and  offers  to  hear  a  motion  to 
exclude  it  at  a  later  state  of  the  proceedings,  a  failure  to  file  an  excep- 
tion or  to  call  the  court's  attention  to  the  matter  before  the  verdict  is 
ft  waiver  of  an  objection  to  the  admission  of  the  evidence. 

Action  by  W.  M.  Anderson  against  the  Norfolk  and  West- 
ern Railroad  Company  to  recover  damages  for  a  wrongful 
expulsion  from  one  of  defendant's  passenger  trains.  Plaintiff 
was  the  holder  of  a  thousand  mile,  or  commutation,  ticket  to 
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travel  on  defendant's  road,  and  offered  his  ticket  in  payment 
of  his  fare.  The  defendant's  conductor  refused  to  recognize 
tiie  ticket  unless  plaintiff  would  identify  himself.  Plaintiff 
offered  to  sign  his  name  to  the  ticket  as  stipulated  therein, 
but  the  conductor  refused  to  accept  that  as  evidence  of 
identity,  remarking  that  he  was  no  judge  of  handwriting, 
took  up  the  ticket,  and  informed  plaintiff  that  he  must  either 
pay  fare  or  leave  the  train.  Plaintiff  refused  to  leave  the 
train  unless  given  a  receipt  for  his  ticket,  and  upon  arriving 
at  the  next  station  was  asked  to  step  into  the  oflBce  at  the 
depot  and  get  his  receipt,  but,  before  a  proper  receipt  was 
made  out,  the  conductor  boarded  the  train,  the  latter  then 
pulled  out,  leaving  the  plaintiff  in  the  depot.  Plaintiff  re- 
covered a  judgment  for  two  thousand  dollars  damages  and 
costs.     Defendant  sued  out  a  writ  of  error. 

G.  S.  Bernard  and  W.  H.  Mann,  for  the  plaintiff  in  error. 

/.  Guy  and  E.  E.  Holland,  for  the  defendant  in  error. 

*  Lewis,  P.,  In  determining  whether  the  judgment  is  right 
or  not  it  is  important  to  observe,  in  the  first  place,  what  the 
contract  between  the  parties  was.  Its  language  is  that 
"when  requested  by  the  conductor  at  the  time  this  ticket  is 

presented  for  passage I  [the  purchaser  of  the  ticket] 

will  sign  my  name  in  the  presence  of  the  conductor  on  the 
back  of  the  highest  numbered  coupons  required  for  the  trip, 
and  will  otherwise  *  identify  myself  as  the  original  pur- 
chaser of  the  ticket."  This  means  that  the  person  present- 
ing the  ticket  will  identify  himself  when  identification  is 
required:  1.  By  signing  his  name;  and  2.  In  any  other  man- 
ner that  may  be  reasonably  required.  It  is  not  that  he  will 
sign  his  name  if  that  particular  mode  of  identification  is 
requested  by  the  conductor,  but  that  he  will  do  so  whenever 
called  upon  by  the  conductor  to  identify  himself.  This  was 
evidently  the  intention  of  the  parties,  and  the  words  employed 
are  not  inconsistent  with  such  intention. 

Assuming  this  to  be  the  true  construction  of  the  contract, 
we  are  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

As  was  said  in  Richmond  etc.  R.  R.  Co.  v.  Ashby,  79  Va. 
130,  52  Am.  Rep.  620,  "the  carrier's  duty  is  to  carry  his 
passengers  safely  and  respectfully,  and,  if  he  intrusts  this 
duty  to  his  servants,  the  law  holds  him  responsible  for  the 
manner  in  which  they  execute  the  trust."  The  same  principle 
has  been  repeatedly  affirmed  by  the  supreme  court  of  the 
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United  States.  "A  coramon  carrier,"  says  that  court,  "un- 
dertakes absolutely  to  protect  his  passengers  against  the 
misconduct  of  his  own  servants  engaged  in  executing  the 
contract,"  and  "whether  the  act  of  the  servant  be  one  of 
omission  or  commission,  whether  negligent  or  fraudulent,  if 
it  be  done  in  the  course  of  his  employment,  the  master  is 
liable":  New  Jersey  Steamboat  Co.  v.  Brockett,  121  U.  S.  637. 

The  defendant  relies  on  the  case  of  Norfolk  etc.  R.  R.  Co.  v. 
Wysor,  82  Va.  250;  but  that  case  widely  differs  from  the 
present.  There  the  plaintiff,  in  willful  violation  of  the  con- 
tract, tendered  detached  coupons  for  his  passage,  which  the 
conductor  refused  to  receive.  The  evidence,  moreover,  showed 
that  he  got  on  the  train  with  the  expectation  and  intention  of 
being  ejected  therefrom,  with  a  view  of  making  a  case  for 
damages,  and  this  court  justly  held  he  was  not  entitled  to 
recover. 

But  here  no  such  circumstances  exist,  nor  is  there  any 
thing  upon  which  to  impute  bad  faith  to  the  plaintiff.  When 
bis  *  offer  to  identify  himself  in  the  only  mode  specifically 
stipulated  for  was  rejected  he  was  warranted  in  refusing  to 
do  more.  Had  he  been  permitted  to  sign  his  name,  and  had 
the  conductor,  upon  examining  the  signature,  been  left  in 
doubt  as  to  the  sufficiency  of  the  evidence,  he  might  then 
have  required  any  additional  evidence  of  identity  that  was 
reasonable.  But  when  he  arbitrarily  refused  to  receive  the 
evidence,  which  it  was  his  primary  duty  to  have  accepted, 
accompanying  his  refusal,  as  he  did,  with  gross  insult  to  the 
plaintiff,  which  was  afterward  repeated  at  Suffolk,  he  had  no 
right  to  require  the  plaintiff  to  "  otherwise  identity"  him- 
self. He  had  no  right,  in  other  words,  to  repudiate  a  part  of 
the  contract,  and  to  require  the  plaintiff  to  comply  with  thx> 
residue. 

And  it  makes  no  difference  that  he  declared  himself  "not 
a  judge  of  handwriting."  For  the  purposes  of  a  case  like 
this,  at  least,  the  company  in  effect  contracted  that  he  was. 
At  all  events,  it  cannot  now  escape  liability  on  the  ground 
that  he  was  not,  for  the  contract  must  be  taken  in  all  its 
parts,  and  effect  given  to  the  whole. 

There  was,  moreover,  a  further  violation  of  the  contract  in 
taking  up  the  ticket,  inasmuch  as  the  only  stipulated  ground 
of  forfeiture  was  the  presentation  of  the  ticket  for  passage  by 
a  person  other  than  the  original  purchaser  thereof.  And  not 
only  this,  but  after  the  circumstances  of  the  case  had  been 
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reported  to  the  general  passenger  agent,  the  alter  ego,  of  the 
company,  he  refused  to  return  the  ticket,  thus  ratifying  what 
had  been  done. 

We  concur,  therefore,  in  the  view  that  the  jury  were  not 
only  warranted  in  finding  for  the  plaintiff,  but  that  the  case 
is  a  proper  one  for  exemplary  damages.  The  conduct  of  the 
conductor  was  not  only  illegal,  but  may  be  justly  termed 
wanton  and  malicious.  "Every  unlawful  act,"  said  the 
court,  speaking  by  Judge  Staples,  in  Borland  v.  Barrett,  76 
Va.  128,  44  Am.  Rep.  152,  "done  willfully  or  purposely,  to 
the  injury  of  another,  upon  slight  provocation,  is,  as  against 
such  person,  malicious,  and  the  law  *  so  presumes."  And 
the  subsequent  ratification  by  the  company  of  the  acts  com- 
plained of  brings  the  case  within  the  principle  holding  a  cor- 
poration liable  in  exemplary  damages  for  the  misconduct  of 
its  agents:  Lake  Shore  etc.  Ry.  Co.  v.  Prentice^  147  U.  S.  101. 

It  is  true  the  plaintiflf  was  not  forcibly  ejected,  but  he  was 
told  by  the  conductor,  after  his  ticket  had  been  taken  up, 
that  he  must  get  off  the  train,  and  what  was  done  amounted, 
in  contemplation  of  law,  to  an  expulsion,  though  bo  force  to 
remove  him  was  exerted.  His  leaving  the  train  as  he  did 
was  induced  by  the  deceptive  promise  of  the  conductor  to 
give  him  the  receipt  he  demanded,  and  it  does  not,  there- 
fore, lie  in  the  company's  mouth  to  say  he  was  not  expelled 
from,  but  voluntarily  left,  the  train.  It  cannot,  in  other 
words,  take  advantage  of  the  fraud  of  its  own  agent. 

The  next  question,  then,  is  whether  the  damages  given  by 
the  jury  are  excessive.  That  the  sum  awarded  is  greater 
than  the  actual  damage  sufiered  by  the  plaintiff  is  not 
disputed.  But  it  is  to  be  considered  that,  when  exemplary 
damages  are  allowed,  the  object  of  the  law  is  not  only  to 
recompense  the  sufferer,  but  to  punish  the  offender,  and 
thereby  to  deter  others  from  like  offending.  In  Day  v.  Wood- 
worth,  13  How.  363,  the  court  said:  "It  is  a  well-established 
principle  of  the  common  law  that  in  actions  of  trespass,  and 
in  all  actions  on  the  case  for  torts,  a  jury  may  inflict  what 
are  called  exemplary,  punilive,  or  vindictive  damages  upon 
a  defandant,  having  in  view  the  enormity  of  his  offense, 
rather  than  the  measure  of  compensation  to  the  plaintiff. 
We  are  aware  that  the  propriety  of  this  doctrine  has  been 
questioned  by  some  writers;  but,  if  repeated  judicial  de- 
cisions for  more  than  a  century  are  to  be  received  as  the 
best  exposition  of  what  the  law  is,  the  question  will  not  ad- 
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init  of  argument."  And  in  numerous  subsequent  decisions 
of  the  same  court  the  rule  has  been  declared  that  whenever 
the  ijijury  complained  of  has  been  inflicted  maliciously  or 
^'antonly,  and  with  circumstances  of  contumely  or  •  indig- 
jnity,  the  jury  are  not  limited  to  compensatory  damages,  but 
may  give  such  exemplary  damages  as,  in  their  opinion,  are 
called  for  by  the  circumstances  of  the  case:  Philadelphia  etc. 
B.  R.  Co.  V.  Quigley,  21  How.  202;  Barry  v.  Edrmmds,  116 
U.  S.  550;  Denver  etc.  Ry.  Co.  v.  Harris,  122  U.  S.  597;  Lake 
More  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  101. 

The  same  doctrine  was  enforced  by  this  court  in  Borland 
▼.  Barrett,  76  Va.  128;  44  Am.  Rep.  152. 

A  corporation,  like  a  natural  person,  may  be  held  liable  in 
exemplary  damages  for  the  act  of  an  agent,  where  tlie  act 
is  participated  in,  or  authorized,  or,  as  in  the  present  case, 
ratified  by  the  principal:  Lake  Shore  etc.  Ry.  Co.  v.  Prentice, 
147  U.  S.  101.  And,  as  the  measure  of  the  defendant's  lia- 
bility must  depend  upon  the  particular  circumstances  of 
eich  case,  it  is  a  matter  left  to  the  discretion  of  the  jury, 
whose  finding  will  not  be  disturbed,  unless  so  out  of  the  way 
as  to  evincepas8ion,prejudice,  partiality,  or  corruption  in  the 
jury:  Borland  v.  Barrett,  1QV&.  128;  44  Am.  Rep.  152;  Peshine 
▼.  Shepperson,  17  Gratt.  472,  488;  94  Am.  Dec.  468;  Parish  y. 
Meigle,  11  Gratt.  697;  62  Am.  Dec.  666;  Virginia  Midland 
Ry.  Co.  V.  While,  84  Va.  498;  10  Am.  St.  Rep.  874;  Bertha 
2inc  Co.  V.  Black,  88  Va.  303. 

Referring  to  this  rule  in  the  recent  case  of  Ward  v.  White^ 
€6  Va.  212,  19  Am.  St.  Rep.  883,  which  was  an  action  for 
assault  and  battery,  it  was  said: 

"The  reason  for  holding  parties  so  tenaciously  to  the  dam- 
Ages  found  by  the  jury  in  personal  torts  is,  that  in  cases  of 
ithis  class  there  is  no  scale  by  which  the  damages  are  to  be 
.graduated  with  certainty.  They  admit  of  no  other  test  than 
4he  intelligence  of  the  jury,  governed  by  a  sense  of  justice. 
It  is  indeed  one  of  the  principal  causes  in  which  the  trial  by 
jury  has  originated." 

Applying  this  rule  to  the  circumstances  of  the  present 
case,  the  verdict  must  stand.  It  is  true  the  recovery  is  a 
large  one,  but  it  is  not  so  disproportioned  to  the  injury 
inflicted  and  the  character  of  the  offense  as  to  "shock  the 
•understanding,"  or  to  induce  the  belief  that  the  jury  were 
influenced  by  improper  *•  motives;  and,  when  this  can  be 
fiffirmed  of  a  verdict  in  a  case  of  this  sort,  it  would  be  aa 
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invasion  of  the  province  of  the  jury,  and,  therefore,  an  abuse 
of  power  on  the  part  of  the  court,  especially  an  appellate 
court,  to  set  it  aside. 

It  is  contended,  however,  that  the  circuit  court  erred  at  the 
trial  in  failing  to  exclude  certain  illegal  evidence,  and  that 
for  this  error  the  judgment  should  be  reversed.  But  there  is 
nothing  in  this  objection. 

It  appears  that  soon  after  the  occurrences  mentioned  in  the 
declaration  the  plaintiff  unsuccessfully  attempted  to  travel 
on  the  defendant's  road  on  the  conductor's  receipt  for  his 
ticket.  After  this  had  been  narrated  to  the  jury  the  defend- 
ant's counsel  objected  to  the  evidence,  on  the  ground  that  it 
was  not  relevant  to  the  case  stated  in  the  declaration,  and 
moved  to  exclude  it.  The  judge  ruled  that  the  evidence  was 
illegal,  and  said  he  would  hear  a  motion  to  exclude  it  at  a 
later  state  of  the  proceedings.  To  this  thare  was  no  excep- 
tion, nor  was  the  court's  attention  again  called  to  the  matter 
before  the  verdict  was  rendered,  and  that  was  a  waiver  of 
the  objection:  Washington  etc.  Tel.  Co.  v.  Hohson,  15  Gratt. 
122,  138;  Page  v.  Clopton,  30  Gratt.  415,  429;  Danville  Bank 
V.  Waddill,  31  Gratt.  469,  477. 

This  sufficiently  disposes  of  the  case,  and  renders  it  unnec- 
essary to  consider  the  assignment  of  error  in  regard  to  the 
instruction.  It  is  enough  to  say  that  the  case  was  submitted 
to  the  jury  in  substantial  conformity  with  the  views  expressed 
in  this  opinion,  and  that  the  judgment  must  be  aflBrmed. 


Carrieks — DuTT  TO  Protect  Passengers. — A  common  carrier  is  obliged 
to  protect  his  passengers  from  violence  and  insult  from  whatever  source 
arising:  Richmond  etc.  R.  R.  Co.  v.  Jefferson,  89  Ga.  554;  32  Am.  St.  Rep. 
87,  and  extended  note;  Oillingham  v.  Ohio  River  R.  R.  Co.,  35  W.  Va.  588, 
29  Am.  St.  Rep.  827,  and  note.  See.  also,  the  extended  note  to  Rommel  v. 
ScJiambacher,  6  Am.  St.  Rep.  734. 

Railroads. — Liability  to  Passengers  for  Tortious  Acts  o»  Agekts 
OR  Servants:  See  Palmeri  v.  Manhattan  Ry.  Co.,  1.33  N.  Y.  261;  28  Am- 
8t.  Rep.  632,  and  note;  Duggan  v.  Baltimore  etc.  R.  R.,  159  Pa.  St.  248;  39 
Am.  St  Rep.  672,  and  note;  and  SpeUman  v.  Ridimond  etc  R,  R.  Co.,  36 
8.  O.  475;  28  Am.  St.  Rep.  858,  and  extended  note. 
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Waring  v.  Bltts. 

[90  Virginia,  46,] 

Nboottablb  Instrombnts  —  Waiver  of  Fokhal  PRESBumcKirr. — If,  on 
demand  for  payment  of  a  note,  an  exliihition  of  the  instrnment  is  not 
asked  for,  and  the  party  on  whom  the  demand  is  made  declines  to  pay 
on  other  grounds,  a  formal,  actual  presentment  of  the  instmmeat  is 
waived. 

Dbootiablk  Instrhments — Presentment  and  Demand. — Although  a  note 
is  made  payable  at  a  bank,  presentment  and  demand  for  payment  at  the 
bank  within  banking  hours  is  excused  if  the  bank  has  ceased  to  exist, 
and  in  such  case  presentment  to  and  demand  on  the  iudorser  of  such 
note  and  manager  of  the  defunct  bank  made  at  bis  residence  at  5:30 
F.  It.  is  sufficient  to  charge  him. 

Action  on  a  negotiable  note  against  J.  L.  Waring,  maker, 
and  W.  L.  Waring,  Jr.,  and  I.  D.  Blair,  indorsers  thereof. 
The  note  was  made  payable  at  the  Business  Men's  Bank,  at 
Richmond,  Virginia;  but  at  the  time  of  the  maturity  of  the 
note  such  ba  >k  had  gone  out  of  existence,  and  distributed 
its  assets.  Demand  for  payment  was  made  on  W.  L.  War- 
ing, Jr.,  one  of  the  indorsers  and  manager  of  such  defunct 
bank.  This  demand  was  made  at  Waring's  place  of  busi- 
ness at  2:30  P.  M.  of  August  29,  1892.  Waring  refused  to  pay 
the  note  on  the  ground  that  he  was  not  authorized  to  repre- 
sent said  bank;  that  he  had  none  of  its  assets  in  his  hands; 
that  said  assets  had  been  distributed,  and  the  bank  retired 
from  business.  Presentment  of  the  note  was  afterward 
sought  to  be  made  to  Waring  on  the  same  day  at  5:30  p.  m., 
both  at  his  place  of  business  and  at  his  residence.  Failing 
to  find  him  at  either  place  the  note  was  duly  protested  for 
payment.  Judgment  for  plaintiflf.  A  writ  of  error  was  ob- 
tained. 

Berkeley  &  Harrison,  for  the  plaintiffs  in  error. 

E.  E.  Bouldin,  for  the  defendant  in  error. 

•*  Lacy,  J.  The  first  question  arising  here  is  that  raised 
by  the  demurrer.  The  declaration  states  a  good  case,  and 
sets  forth  that  on  its  due  day  it  was  duly  presented  for  pay- 
ment of  the  sum  of  money  therein  specified,  required,  pay- 
ment refused,  and  that  it  was  duly  protested,  etc. 

And  the  defendants'  demurrer  to  the  plaintiff's  declaration 
was  properly  overruled. 

The  claim  of  the  defendants  is  that  there  was  no  present- 
ment of  the  note,  because  when  payment  was  demanded  of 
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the  indorser,  W.  L.  Waring,  Jr.,  manager  of  the  late  BusineB* 
Men's  Bank,  Mr.  Glenn  did  not  have  the  note  in  his  posses- 
sion, and  could  not  have  presented  it,  but,  as  has  been  seen 
from  the  facts  found  by  the  jury,  payment  was  refused  by 
Waring,  and  the  note  not  asked  for,  but  payment  refused^ 
and  the  statement  made  that  he  was  not  authorized  to  repre- 
sent the  bank,  which  had  ceased  to  do  business  and  had  dis- 
tributed its  assets. 

Presentment  of  the  bill  or  note  and  demand  of  payment 
should  be  made  by  an  actual  exhibition  of  the  instrument 
itself;  or  at  least  the  demand  of  payment  should  be  accom- 
panied by  some  clear  indication  tlmt  the  instrument  is  at 
hand  ready  to  be  delivered,  and  such  must  really  be  the 
case.  This  is  requisite  in  order  that  the  drawer  or  acceptor 
may  be  able  to  judge:  1.  Of  the  genuineness  of  the  instru- 
ment; 2.  Of  the  right  of  the  holder  to  receive  payment;  and 
3.  That  he  mby  immediately  reclaim  possession  of,  upon 
paying  the  amount.  If,  on  demand  of  payment,  the  exhi- 
bition of  the  instrument  is  not  asked  for,  and  the  party  of 
whom  demand  is  made  decline  on  other  grounds,  a  formal 
presentment  by  actual  exhibition  of  the  paper  is  considered 
as  waived:  Daniellon  Negotiable  Instruments,  p.  485,  sec.  654» 
citing  Lockwood  v.  Crawford,  18  Conn.  361,  and  Fall  River 
Union  Bank  v.Willardy  5  Met.  (Mass.)  216. 

**  All  the  parties  subsequent  to  the  principal  payer  are 
bound  only  as  his  guarantors,  and  promise  to  pay  only  on 
condition  that  a  proper  demand  of  payment  be  made,  and 
due  notice  be  given  to  them  in  case  the  note  or  bill  is  dis- 
honored. And  we  repeat  this  as  one  of  the  fundamental 
principles  of  the  law  of  negotiable  paper;  and  the  infre- 
quency  and  the  character  of  the  circumstances  which  will 
excuse  the  holder  from  making  this  demand,  and  still  pre- 
serve to  him  all  his  rights  as  efifectually  as  if  it  were  made» 
will  illustrate  the  stringency  of  the  rule  itself:  1  Parsons  on 
Notes  and  Bills,  442.  The  question  of  excuse,  then,  will 
depend  upon  whether  due  diligence  has  been  used,  and  pre- 
sents the  ordinary  inquiry  as  to  negligence.  The  princi- 
pal excuses  resolve  themselves  into  two  classes:  1.  The  im- 
possibility of  demand;  2.  The  acts,  words,  or  position  of  a 
party,  proving  that  he  had  no  right,  or  waived  all  right  to 
the  demand  of  the  waiver  of  which  he  would  avail  himself. 

That  impossibility  should  excuse  nondemand  is  obvious, 
for  the  law  compels  no  one  to  do  what  he  cannot  perform. 
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But  it  must  be  actual  and  not  merely  hypothetical;  and, 
though  it  need  not  be  absohite,  no  slight  difficulty  will  have 
this  effect:  1  Parsons  on  Notes  and  Bills,  442. 

The  circumstances  which  will  excuse  a  demand  are  such 
generally  as  apply  to  a  failure  to  present  and  demand  pay- 
ment within  the  required  time,  not  absolutely:  Parsons  on 
Notes  and  Bills,  444,  445. 

In  this  case  the  presentment  of  the  note  was  not  made  at 
bank  within  the  usual  bank  hours,  with  the  note  in  posses- 
sion, but  as  we  have  seen,  this  was  excused  in  this  case: 

1.  By  the  fact  that  there  was  no  bank  to  present  it  at,  and 

2.  Because  payment  was  refused  upon  the  ground  that  the 
bank  had  ceased  to  do  business,  and  its  assets  distributed,  and 
the  note  was  not  asked  for  nor  required,  payment  being  re- 
fused on  other  grounds,  the  right  to  have  it  produced  must 
be  considered  as  waived. 

The  note,  iiowever,  was  carried,  during  the  day,  to  the 
place  of  business  of  the  late  manager  of  the  bank,  and  the 
indorser  *'  sought  to  be  charged,  and  this  being  closed,  it 
was  carried  to  his  residence,  and  that  being  also  closed,  it 
could  not  be  presented  to  him,  and  although  it  was  not  in 
banking  hours,  it  was  during  the  daytime  and  before  the 
hours  of  rest. 

When  the  note  is  payable  at  a  bank  it  is  to  be  presented 
during  banking  hours;  and  the  payer  is  allowed  until  the 
expiration  of  banking  hours  for  payment.  But  when  not  to 
be  made  at  bank,  but  to  an  individual,  presentment  may  be 
made  at  any  reasonable  time  during  the  day  during  what  are 
termed  business  hours,  which,  it  is  held,  range  through  the 
whole  day  to  the  hours  of  rest  in  the  evening:  Parsons  on 
Notes  and  Bills,  447,  citing  Cayuga  County  Bank  v.  Hunt^  2 
Hill,  635;  Nelson  v.  Fotterall,  7  Leigh,  194. 

And  in  the  case  of  Farnsworth  v.  Allen,  4  Gray,  453,  a  pre- 
sentment made  at  9  p.  m.  at  the  maker's  residence,  ten  miles 
from  Boston,  when  he  and  his  family  had  retired,  was  held 
sufficient. 

And  in  Barclay  v.  Bailey,  2  Camp.  527,  Lord  Ellenborough 
sustained  a  presentment  made  as  late  as  8  P.  m.  at  the  house 
of  a  trader. 

It  is  only  when  presentment  is  at  the  residence  that  the 
time  is  extended  into  the  hours  of  rest.  If  it  is  at  the  place 
of  business  it  must  be  during  such  hours  when  such  places 
are  customarily  open,  or,  at  least,  while  some  one  is  there 
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competent  to  give  an  answer:  Parsons  on  Notes  and  Billfl, 
448. 

In  this  case  there  was  no  presentment  to  the  maker,  who 
could  not  be  found,  which,  however,  was  unnecessary  under 
section  2842  of  the  Code  of  Virginia.  The  protest  was  in  due 
form,  and  duly  protested,  which  was  autliorized  by  section 
2849  of  the  cpde,  although  the  said  note  was  payable  at  a 
bank  in  tliis  state.  And  under  section  2850  is  prima  facie 
proof  of  the  facts  stated  therein,  and  are  substantially  in  ac- 
cordance with  the  finding  of  the  jury.  It  therefore  appears 
that  such  presentment  as  was  requisite  was  made  to  the  in- 
dorser  and  late  manager  of  the  bank,  and  that  it  was  impos- 
sible **  to  present  the  same  at  the  bank  named  therein,  as  ii 
had  ceased  to  exist.  We  must,  therefore,  conclude  that  there 
has  been  sufficient  diligence  on  the  part  of  the  plaintiff,  and 
that  the  judgment  of  the  court  below  in  his  favor  was  right, 
and  should  be  affirmed. 

Judgment  affirmed.  

Nbgotiablb  Instruments  —  Preskntmknt — Waiver  of. — Any  thing 
which  amoants  to  notification  of  the  holding  of  a  bill  amounts  to  present- 
ment; no  formality  is  required:  CarmicJiael  v.  Bank,  4  How.  667;  35  Am. 
Deo.  408.  The  actual  presentment  of  a  note  is  unnecessary  when  th« 
notary  having  it  in  his  possession  demands  paym3nt  of  the  drawer  and  i» 
informed  that  it  will  not  be  paid:  Union  Bank  v.  Lea,  7  Rob.  76;  41  Am. 
Dec  275;  King  v.  Crowell,  61  Me.  244;  14  Am.  Rep.  660.  See,  further,  the 
note  to  Berg  r.  Abbott,  24  Am.  Rep.  160,  161. 


ViEGiNiA  Development  Company  v.  Ceozbb  Iron 

Company. 

•[90  Virginia,  136.] 

OoirsTiTimoNAL  Law — Spkcial  Legislation. —A  statute  confined  in  ile 
operation  to  the  giving  of  prior  liens  to  the  furuishera  of  supplies  to 
railway,  canal,  or  other  transportation  companies,  or  mining  or  manu- 
facturing  companies,  is  not  unconstitutional,  as  being  special  or  elaaa 
legislation,  as  all  persons  subject  to  it  are  treated  alike  under  the  same 
c  Miditions. 

OoKSTi rurioNAL  Law — Impairment  o»  Vested  Rights. — A  statute  giving 
prior  liens  upon  the  property  of  common  carriers,  mining  and  manu- 
facturing companies,  for  supplies  furnished  them,  is  not  unconstitu- 
tional, as  impairing  the  charter  rights  of  such  corporations  to  issue 
bonds  and  secure  them  by  mortgage  or  otherwise.  Such  corporations 
take  their  charters  subject  to  the  general  law  of  the  state,  and  subjeot 
to  such  changes  as  may  be  thereafter  made  in  such  law. 
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OoNariTanoNAL  Law — Iupairhbnt  or  VKaTED  Corporatk  Riqhts. — Tu» 
rights  insured  to  private  corporations  by  their  charters,  and  the  man- 
Der  of  their  exercise,  are  subject  to  such  new  regulations  aa  from  tim* 
lo  time  may  be  made  by  the  state  with  a  view  to  the  public  protection, 
health,  and  safety,  and  in  order  to  guard  properly  the  rights  of  other 
individuals  and  corporations. 

SlATUTBs — CoNSTRDCrioN  OF  CREATING  LiKN. — A  statute  giving  tolienafor 
■upplies  furnished  corporations  priority  over  mortgages  and  trust  deeds 
executed  by  a  corporation,  after  a  certain  date,  afifect^  all  mortgages  ex- 
ecuted after  such  date  aad  after  such  statute  has  gone  into  effect. 

AvATUTSs  Creatinq  Likns — Supplies,  What  are.— Fig  iron  furnished  a 
manufacturing  company  engaged  in  manufacturing  iron,  steel,  and 
other  metals,  is  a  "  supply"  within  the  meaning  of  a  statute  giving  a 
prior  lien  to  "  persons  furnishing  fuel  and  all  other  supplies  necessary 
to  the  operation  of  any  manufacturing  company." 

laBNS— PfiiORlTy. — Liens  created  by  statute  and  (;iven  for  supplies  fur- 
nished manufacturing  and  other  corporations  are  entitled  to  priority  aa 
among  themselves  according  to  the  time  of  their  acquisition,  by  tiling, 
the  tirst  in  order  of  time  standing  first  in  order  of  rank  and  priority. 

Qriffin  <fc  Glasgow  and  Phlegar,  Beikely  <k  Johnson,  for  the 
appellants. 

Watts,  Robertson  &  Robertson,  Penn  <fc  Cocke^  and  Kean  dc 
Lile,  for  the  appellees. 

***  Lewis,  P.  This  is  a  controversy  between  creditors  of 
the  Roanoke  Rolling  Mill  Company,  one  of  the  defendants 
ill  the  court  below.  The  main  contest  is  between  the  Poca- 
iiontas  Coal  Company  and  the  Crozen  Iron  Company,  claim- 
ing to  be  "supply  creditors"  of  the  defendant  company,  on 
the  one  hand,  and  the  appellants,  mortgage  bondholders,  on 
the  other.  The  defendant  company  was  cliartered  by  the 
legislature  of  Virginia  by  an  act  approved  the  second  day  of 
May,  1887,  and  is  authorized  by  its  charter  to  erect  rolling- 
mills,  forges,  and  furnaces,  and  to  manufacture  iron,  steel,  and 
other  metals.  It  is  also  authorized  by  the  ninth  section  of  its 
charter  to  issue  its  bonds  from  time  to  time,  and  to  secure 
the  same  by  mortgage  or  deed  of  trust  upon  its  property  and 
franchises,  including  its  franchise  to  be  a  corporation. 

The  bonds  held  by  the  appellants,  amounting  in  the  ag- 
gregate to  twenty-five  thousand  dollars,  are  secured  by  a 
deed  of  trust  of  the  10th  of  January,  1890,  whereby  the  com- 
pany conveyed  to  a  trustee  certain  real  estate,  together  with 
all  its  rightB,  privileges,  and  franchises.  This  deed  was  duly 
admitted  to  record  on  the  24th  of  February  of  the  same  year. 

The  claim  of  the  Pocahontas  Coal  Company  for  six  thou- 
sand fire  hundred  and  eighty  dollars  and  thirty-three  cents 
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is  for  coal  furnished  the  defendant  company  for  the  opera- 
tion of  **®  its  worlds,  and  that  of  the  Crozer  Iron  Company 
for  twenty  tliousand  nine  hundred  and  eleven  dollars  and 
fifty -one  cents  is  for  pig  iron;  and  for  these  claims  liens  were 
duly  filed  in  the  clerk's  office  of  the  hustings  court  of  the  city 
of  Roanoke,  under  sections  2485  and  2486  of  the  code.  The 
first-mentioned  company  filed  its  lien  on  the  23d  of  Febru- 
ary, 1891,  and  the  Crozer  Iron  Company  on  the  10th  of  the 
ensuing  March.     Section  2485  reads  as  follows: 

"All  conductors,  brakesmen,  engine-drivers,  firemen,  cap- 
tains, stewards,  pilots,  clerks,  depot  (Jr  office  agents,  store- 
keepers, mechanics,  or  laborers,  and  all  persons  furnishing 
railroad  iron,  engines,  cars,  fuel,  and  all  other  supplies  neces- 
sary to  the  operation  of  any  railway,  canal,  or  other  transpor- 
tation company,  or  of  any  mining  or  manufacturing  company, 
chartered  under  or  by  the  laws  of  this  state,  or  doing  business 
within  its  limits,  shall  have  a  prior  lien  on  the  franchise, 
gross  earnings,  and  on  all  the  real  and  personal  property  of 
said  company  which  is  used  in  operating  the  same,  to  the 
extent  of  the  moneys  due  them  by  said  company  for  such 
wages  or  supplies,  and  no  mortgage,  deed  of  trust,  sale,  hy- 
pothecation, or  conveyance  executed  since  the  twenty-first 
day  of  March,  eighteen  hundred  and  seventy-seven,  shall  de- 
feat or  take  precedence  over  said  lien,"  etc. 

The  following  section  (2486)  merely  provides  how,  where, 
and  within  what  time  the  lien  must  be  perfected. 

1.  The  validity  of  this  legislation  is  assailed  by  the  appel- 
lants, on  the  ground  that  it  is  unequal  and  partial;  that  it  is 
special  and  class  legislation,  and  in  conflict  with  the  four- 
teenth amendment  of  the  constitution  of  the  United  States, 
which,  among  other  things,  provides  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws. 

This  contention  strikes  at  the  root  of  the  statute,  and,  if 
sound,  the  statute,  or  rather  the  section  of  the  code  in  ques- 
tion, is  void,  independently  of  the  provision  giving  precedence 
to  the  liens  for  which  it  provides  over  mortgages  and  deeds  of 
*••  trust.  But  we  are  of  opinion,  both  on  principle  and  au- 
thority, that  the  position  is  not  sound. 

That  the  statute  is  special  in  its  character—!,  e.,  confined 
in  its  operation,  so  far  as  the  furnishers  of  supplies  are 
•oncerned,  to  those  dealing  with  railway,  canal,  or  other 
transportation  companies,  or  mining  or  manufacturing  com- 
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panies,  chartered  under  or  by  the  laws  of  this  state,  or  doing 
busiu>iB  within  its  limits, — is  obvious  from  its  terras,  and  is 
not  disputed.  But  it  does  not  follow  that  because  the  stat- 
ute is  special  it  is  invalid.  It  has  been  repeatedly  decided 
by  th«  supreme  court  of  the  United  States,  in  construing  the 
fourteenth  amendment,  that  it  is  no  objection  to  a  statuto 
that  it  is  special  if  all  persons  subject  to  it  are  treated  alike 
under  the  same  conditions. 

It  is,  moreover,  well  settled  by  the  decisions  of  that  court 
beginning  with  the  Slaughter  House  cases,  16  Wall.  36,  that 
the  fourteenth  amendment  was  not  designed  to  limit,  atid 
does  not  limit,  what  is  known  as  the  police  power  of  the 
states;  that  is,  in  the  language  of  the  court  in  Barhier  v.  Con- 
nolly^ 113  U.  S.  27,  "the  power  to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  education,  and  good  order 
of  the  people,  and  to  legislate  so  as  to  increase  the  industries, 
of  the  state,  develop  its  resources,  and  add  to  its  wealth  and 
prosperity." 

A  familiar  instance  of  the  exercise  of  this  power  is  the 
statute  giving  a  mechanic's  lien,  which  is  special  in  its  char- 
acter, and  yet  its  validity  has  never  been  judicially  denied 
because  its  operation  is  confined  to  a  particular  class.  Tiie 
Poor  Man's  Law  is  another  instance  of  the  same  sort.  So, 
in  Barhier  v.  Connolly,  113  U.  S.  27,  a  municipal  ordinance, 
prohibiting  washing  and  ironing  in  public  laundries  between 
the  hours  of  10  o'clock  at  night  and  6  in  the  morning,  was 
sustained,  although  assailed  as  unwarranted  class  legislation, 
in  that  it  discriminated  between  laborers  engaged  in  the 
laundry  business  and  those  engaged  in  other  pursuits,  and 
thus  denied  to  the  former  the  equal  protection  of  the  laws. 
8o,  a  statute  making  railroad  *'"  companies,  whose  tracks 
are  not  fenced,  liable  for  double  damages  for  injuries  to  stock 
on  their  tracks,  has  been  held  not  repugnant  to  the  four- 
teenth amendment,  either  as  the  unlawful  taking  of  property, 
or  as  denying  the  equal  protection  of  the  laws,  notwithstand- 
ing it  imposes  upon  railroad  companies  a  special  liability 
that  is  not  imposed  upon  other  persons:  Missouri  Pac.  Ry. 
Co.  V.  Humes,  115  U.  S.  512;  Minneapolis  etc.  Ry.  Co.  v.  Beck- 
with,  129  U.  8.  26.  And  many  other  instances  of  a  similar 
nature  might  be  mentioned,  some  of  which  are  referred  to  in 
a  note  to  State  v.  Goodwill,  25  Am.  St.  Rep.  884. 

A  strong  case  on  this  point  is  Missouri  Pae.  Ry.  Co.  v. 
Mackey^  127  U.  S.  205.     There  a  statute  of  Kansas  made 
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every  railroad  company  organized  or  doing  business  in  that 
Btate  liable  for  all  damages  done  to  any  of  its  employees^ 
in  consequence  of  the  negligence  of  its  agents  or  other  em- 
ployees, thus  abrogating  with  respect  to  railroad  corporations 
the  common-law  doctrine  of  fellow-servants,  and  leaving  it  in 
full  force  as  to  all  other  corporations  and  individuals.  The 
statute  was  accordingly  assailed  as  being  special  and  dis- 
criminatory, and  in  violation  of  the  fourteenth  amendment, 
in  that  it  deprived  the  defendant  company  of  its  property 
without  due  process  of  law,  and  denied  to  it  the  equal  pro- 
tection of  the  laws.  But  it  was  held  that  there  was  nothing 
in  these  objections;  that  tlie  statute  made  no  discrimination, 
against  any  railroad  company,  but  treated  all  alike,  and»- 
therefore,  that  there  was  no  evasion  of  the  constitutional  rule 
of  equality  in  such  a  case.  In  the  course  of  its  opinion  the 
court,  speaking  by  Mr.  Justice  Field,  said: 

"  The  objection  that  the  law  deprives  railroad  companies 
of  the  equal  protection  of  the  laws  ....  seems  to  rest  upon 
the  theory  that  legislation  which  is  special  in  its  character 
is  necessarily  within  the  constitutional  inhibition,  but  nothing: 
can  be  further  from  the  fact.  The  greater  part  of  all  legislatiooi 
is  special,  either  in  the  objects  sought  to  be  attained  by  it,  or  ia 

*•*  the  extent  of  its  application Such  legislation  doea- 

not  infringe  upon  the  clause  of  the  fourteenth  amendment, 
requiring  equal  protection  of  the  laws,  because  it  is  speciaL 
in  its  character;  if  in  conflict  at  all  with  that  clause,  it  must. 
be  on  other  grounds.  And  when  legislation  applies  to  par- 
ticular bodies  or  associations,  imposing  upon  them  additional' 
liabilities,  it  is  not  open  to  the  objection  that  it  denies  to 
them  the  equal  protection  of  the  laws,  if  all  persons  brought 
under  its  influence  are  treated  alike  under  the  same  con- 
ditions." 

The  same  principle  was  reaffirmed  in  Minneapolis  etc.  Ry^ 
Go.  V.  Beckwith,  129  U.  S.  26,  which  case  was  similar  to  Afi«» 
8ouri  Pac.  R.  R.Co.  v.  Humes,  115  U.  S.  512.  And  in  that 
case  it  was  again  declared  that  the  fourteenth  amendment^ 
broad  and  comprehensive  as  it  is,  was  not  designed  to  limit 
the  police  power  of  the  states,  and  that  the  nature  and  extent 
of  legislation  upon  any  subject  falling  within  that  power 
must  necessarily  depend  upon  the  judgment  of  the  legisla- 
ture. 

These  decisions,  and  the  reasons  upon  which  they  rest^ 
when  applied  to  the  present  case,  so  fully  meet  the  objectiouft 
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that  have  been  urged  to  the  legislation  in  question,  as  to 
render  further  discussion  of  the  subject  unnecessary.  The 
•tatute  makes  no  discrimination  against  any  corporation 
Ijrought  under  its  influences  but  treats  all  alike  under  simi- 
lar conditions;  and  that  is  decisive  of  the  question.  With 
the  wisdom  or  unwisdom,  the  justice  or  injustice,  of  the  stat- 
ute we  have  nothing  to  do.  It  was  for  the  legislature  to  say 
whether  its  operation  should  extend  to  all  persons  and  cor- 
porations, or  to  those  corporations  only  which  are  specially 
mentioned;  and  the  discretion  of  the  legislature  in  the  mat- 
ter is  not  subject  to  judicial  interference:  New  York  etc.  R.  R. 
Co.  V.  Bnstol,  151  U.  S.  556,  570. 

2.  It  is  contended,  however,  that  section  2485  of  the  code, 
which  went  into  effect  along  with  the  code  on  the  first  day 
of  May,  1888,  impairs  the  charter  right  of  the  rolling-mill 
company  to  issue  its  bonds  and  to  secure  the  same,  and  that 
this  *"  cannot  be  lawfully  done  otherwise  than  by  the  exer- 
cise of  the  reserved  right  to  alter  or  amend  the  charter, 
which  must  be  done,  if  at  all,  by  a  special  act  of  the  legisla- 
ture having  that  object  in  view. 

It  is  true  that,  according  to  the  ruling  in  Fidelity  etc.  TrtiH 
Co.  V.  Shenandoah  Valley  R.  R.  Co.y  86  Va.  1,  19  Am.  St. 
Rep.  858,  there  was  no  valid  "supply  lien  law"  in  Virginia 
before  the  code  was  enacted;  but  a  sufficient  answer  to  the 
position  of  the  appellants  is  that  the  company  took  its 
-charter  subject  to  the  general  law  of  the  state,  and  to  such 
changes  as  might  be  made  in  that  law:  Pennsylvania  R.  R. 
Co.  V.  MilleVj  132  U.  S.  75.  "  It  cannot  be  successfully  con- 
tended," said  the  court  in  the  Mackey  case,  "that  the  state 
may  not  prescribe  the  liabilities  under  which  corporations 
created  by  its  laws  shall  conduct  their  business  in  the  future, 
where  no  limitation  is  placed  upon  its  power  in  this  respect 
by  their  charters."  So,  also,  when  the  appellants  took  the 
•bonds  of  the  company,  which  were  executed  and  secured  in 
1890,  after  the  enactment  of  the  code,  they  were  presumably 
cognizant  of  the  law  then  in  force  giving  a  prior  lien  in 
cases  of  this  sort,  and  they  accepted  the  security  with  that 
legal  incident  adliering  in  it:  Provident  Institution  v.  Jersey 
■City,  113  U.  S.  506.  So  that  no  amendment  of  the  charter 
^as  necessary  to  bring  the  company  within  the  operation  of 
that  law,  nor  does  section  2485  of  the  code  operate,  nor  was 
it  designed  to  operate,  as  an  amendment  of  the  charter:  An- 
derion  v.  Cominoawealth^  18  Gratt.  295. 
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Judge  Cooley,  in  treating  of  the  police  power  of  the  Btates, 
after  observing  that  all  contracts  and  all  rights  are  subject  to 
this  power,  says: 

"Perhaps  the  most  striking  illustrations  of  the  principle 
here  stated  will  be  found  among  the  judicial  decisions  which 
have  held  that  the  rights  insured  to  private  corporations  by 
their  charters,  and  the  manner  of  their  exercise,  are  subject 
to  such  new  regulations  as  from  time  to  time  may  be  made 
by  the  state  with  a  view  to  the  public  protection,  health,  and 
*"  safety,  and  in  order  to  guard  properly  the  rights  of 
other  individuals  and  corporations.  Although  these  charters 
are  to  be  regarded  as  contracts,  and  the  rights  assured  by 
them  are  inviolable,  it  does  not  follow  that  these  rights  are 
at  once,  by  force  of  the  charter  contract,  removed  from  the 
sphere  of  state  regulation,  and  that  the  charter  implies  an 
undertaking,  on  the  part  of  the  state,  that  in  the  same  way 
in  which  their  exercise  is  permissible  at  first,  and  under  the 
regulations  then  existing,  and  those  only,  may  the  corpora- 
tors continue  to  exercise  their  rights  while  the  artificial 
existence  continues.  The  obligation  of  the  contract  by  no 
means  extends  so  far;  but,  on  the  contrary,  the  rights  and 
privileges  which  come  into  existence  under  it  are  placed  upon 
the  same  footing  with  other  legal  rights  and  privileges  of  the 
citizen,  and  subject  in  like  manner  to  proper  rules  for  their 
due  regulation,  protection,  and  enjoyment":  Cooley  on  Con- 
stitutional Limitations,  6th  ed.,  709.  See,  also,  New  York 
€tc.  R.  R.  Co.  V.  BHstol,  151  U.  S.  556,  567. 

3.  The  result  of  these  views  is  that  the  act  itself  incorpo- 
rating the  rolling-mill  company  was  not  affected  by  the 
subsequent  enactment  of  the  code,  although  a  new  regulation 
is  prescribed  by  the  code,  under  which  the  rights  of  other 
persons  are  guarded  and  protected,  and  the  rights  and  privi- 
leges granted  by  the  charter  to  the  company  are  to  be  exer- 
cised or  enjoyed.  It  is  hardly  necessary,  therefore,  to  notice 
the  point  made  by  the  appellants  as  to  the  provision  of  sec- 
tion 4203,  excluding  from  the  operation  of  the  code  any  act 
passed  by  the  legislature  between  the  15th  of  March,  1887, 
and  the  Ist  of  May,  1888.  It  may  be  as  well,  however,  to 
say  that  the  act  of  incorporation  is  a  private  one,  and  that 
the  acts  referred  to  in  that  section  are  acts  of  a  general 
nature.  This  is  obvious  not  only  from  the  title  of  the  code, 
but  from  the  language  of  section  4202,  which  U  in  pari 
materia. 
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4.  Another  point  contended  for  is  that  supply  liens  are 
given  precedence  by  section  2485  only  over  those  mortgnges 
and  deeds  of  trust  which  were  executed  between  the  21st  of 
March,  ***  1877,  and  the  1st  of  May,  1888.  But  this  wa» 
not  the  intention  of  the  legislature,  although  its  meaning,  it 
must  be  admitted,  is  rather  awkwardly  expressed.  The  lan- 
guage of  the  section  is  that  "  no  mortgage,  deed  of  trust,  sale, 
hypothecation,  or  conveyance  executed  since  the  2l8t  day 
of  March,  1877,  shall  defeat  or  take  precedence  over  said 
lien."  This  applies  to  mortgages,  etc.,  executed  as  well  after 
the  enactment  of  the  code  as  before.  No  reason  can  be 
imagined  why  the  legislature  should  have  otherwise  in- 
tended, and  it  is  not  to  be  supposed  that  if  such  had  been 
the  intention,  it  would  not  have  been  plainly  and  unmistak- 
ably expressed. 

It  is  unnecessary,  therefore,  in  view  of  the  foregoing  con- 
siderations, to  decide  whether,  inasmuch  as  the  rolling-mill 
company  is  not  complaining,  it  is  competent  for  the  bond- 
holders, whose  debts  were  contracted  subsequent  to  the  enact- 
ment of  the  code,  to  deny  the  validity  of  the  legislation  ih 
question;  for,  be  that  as  it  may,  the  result  is  the  same. 

6.  A  more  difficult  question,  and  in  fact  the  only  one  in 
the  case  about  which  we  have  had  any  doubt,  is,  whetiier  the 
pig  iron  furnished  by  the  Crozer  Iron  Company  is  embraced 
within  the  term  "  supplies."  The  appellants  deny  that  it  is. 
Their  contention  is  that  the  term  embraces  only  the  inciden- 
tals of  the  business,  such  as  oil,  waste,  fuel,  and  the  like, 
and  not  the  raw  material  from  which  the  product  of  the 
concern  is  manufactured.  In  other  words,  they  draw  a  dis- 
tinction between  supplies  necessary  to  the  operation  of  the 
plant  and  the  material  operated  upon. 

The  statute  gives  a  lien  to  "all  persons  furnishing  .... 
fuel  and  all  other  supplies  necessary  to  the  operation  of  any 
....  manufacturing  company,"  chartered  or  doing  business 
in  this  state.  The  question,  therefore,  is  whether  pig  iron  is 
"necessary  to  the  operation  of"  a  rolling-mill  whose  business 
it  is  to  manufacture,  among  other  things,  iron,  steel,  and 
other  metals. 

The  statute  is  a  new  one,  and  has  not  heretofore  been  con- 
strued in  this  particular,  so  that  we  are  without  the  aid  of 
■••  authority  in  construing  it.  The  term  "supplies"  seems 
not  to  have  a  technical  or  legal  meaning,  and  it  is  not  clear 
from  the  face  of  the  statute  what  meaning  was  intended  to 
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be  attaclied  to  it.  Numerous  witnesses,  however,  experienced 
in  the  business  of  manufacturing  iron  were  examined,  and 
the  preponderance  of  this  evidence  is  in  support  of  the  ruling 
of  the  lower  court.  Indeed,  several  of  the  appellants'  own 
witnesses  testify  in  favor  of  this  view.  Thus,  the  witness 
Murphy  says  pig  iron  and  fuel,  in  cases  of  this  sort,  belong 
to  the  same  class  and  stand  upon  the  same  footing,  and  the 
same  opinion  is  given  by  several  other  witnesses  on  the  same 

/  side.  If  this  view  be  correct,  then,  according  to  the  rule  of 
ejusdem  generis,  pig  iron,  like  fuel,  is  a  "  supply"  within  the 
meaning  of  the  statute.  Many  witnesses  for  the  appellees 
testify  to  the  same  effect.  The  statute,  moreover,  is  a  reme- 
dial one,  and,  therefore,  to  be  construed  liberally,  as  has  been 
held  in  regard  to  statutes  giving  liens  to  mechanics  and 
laborers:  Davis  v.  Alvord,  94  U.  S.  545;  Flagstaff  Silver  Min. 
Co.  v.  Cvllings,  104  U.  S.  176.  So  that,  upon  the  whole,  we 
deem  it  best  to  affirm  the  decree,  leaving  it  to  the  legisla- 
ture to  remove  the  obscurity  of  the  statute  if,  upon  its  atten* 
tion  being  called  to  the  matter,  it  shall  see  fit  to  do  so. 

We  hold,  therefore,  that  section  2485  of  the  code  is  valid 
and  constitutional;  that  it  is  not  repugnant  either  to  the 
fourteenth  amendment  or  to  any  thing  in  the  constitution  of 
Virginia;  and  that  both  of  the  "supply  liens"  in  question  are 
paramount  to  the  deed  of  trust. 

6.  The  decree  is  also  right  in  giving  priority  to  the  lien  of 
the  Pocahontas  Coal  Company  over  that  of  the  Crozer  Iron 
Company,  it  having  been  first  filed.     In  the  silence  of  the 

,  statute  on  the  subject  the  rule  of  the  common  law  applies, 
which  establishes  liens  in  the  order  of  their  acquisition,  the 
first  in  order  of  time  standing  first  in  order  of  rank:  6  Law- 
eon's  Rights,  Remedies,  and  Practice,  sec.  3093;  Voorhis  v. 
Westervelt,  43  N.  J.  Eq.  642;  3  Am.  St.  Rep.  315.  This  is 
not  so  in  regard  to  mechanics'  *'*  liens,  because  the  statute 
itself  forbids  priorities  in  those  cases;  and  the  failure  of  the 
legislature  to  so  provide  in  regard  to  supply  liens  indicates 
its  intention  to  leave  the  common-law  rule  on  the  subject 
unaltered,'so  far  as  liens  of  the  latter  class  are  concerned. 
Decree  affirmed.  __^ 

CJoNSTiTOTioNAL  Law — SPECiAt  Lbgislation. — Class  legislation  is  snch 
as  denies  rights  to  one  which  are  accorded  to  others,  or  infficts  on  one  a 
more  severe  penalty  than  is  imposed  upon  another  in  a  like  case  o£fendingt 
Ptople  V.  Bellet,  99  Mich.  151;  41  Am.  St.  Rep.  589,  and  note.     8«e,  farther. 
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the  extended  notes  to  State  T.  Ellet,  21  Am.  St.  Rep.  781,  and  State  r.  Oood- 
will,  25  Am.  St.  Rep.  877. 

Statotks — Impairhrnt  o»  Vksted  Rights — Gbnkral  Rule. — Sabstan. 
tial  rights  of  parties  cannot  be  changed  or  impaired  by  subsequent  lawai 
Coriell  V.  Ham,  4  Q.  Greene,  455;  61  Am.  Dec.  134,  and  note;  Conway  ▼. 
Cable,  37  111.  82;  87  Am.  Dec.  240,  and  note.  This  subject  is  thoroughly 
discussed  in  the  extended  note  to  Oothen  w.  Stonington,  10  Am.  Deo.  134. 


MuMPowER  v.  City  of  Bristol. 

[90  ViBeiMlA,  161.] 

Watbim  and  Watbkoourbxs— Appropriation — Right  to  Maintain  Dam. 
An  upper  and  prior  owner  of  a  dam  in  a  natural  stream  cannot  be  en- 
joined  by  a  lower  dam-owner  from  penning  back  the  water  and  raising 
a  sufficient  pond  to  supply  his  mill  with  water  to  mn  the  machinery 
therein,  although  snoh  use  at  times  holds  back  the  water  so  as  to  de> 
prive  the  lower  owner  of  a  sufficient  supply  thereof. 

Fulkerson,  Page  <&  Hurt,  for  the  appellant. 
Hamilton,  Rhea  <k  Peters,  for  the  appellee. 

*•*  Laot,  J.  The  bill  was  filed  by  the  appellee,  alleging 
that  it  was  the  owner  of  a  water-works  dam  erected  across 
Mumpower  creek  for  the  purpose  of  raising  a  pond  of  water 
sufficient  to  supply  the  said  appellee,  the  city  of  Bristol,  with 
water. 

*••  That  some  seventeen  years  before  the  erection  of  its 
dam  the  appellant  was  the  owner  of  a  milldam  several  hun- 
dred yards  above,  across  the  said  creek,  erected  and  used 
from  that  time  to  the  present  time  for  the  purpose  of  raising 
a  pond  of  water  for  the  purpose  of  supplying  his  mill  with 
water  to  operate  the  machinery  of  its  water  gristmill;  that 
the  dam  of  the  said  appellant  holds  back  the  water  so  as  to 
deprive  it  of  water  at  times,  and  that  its  rights  are  thus  in- 
vaded, and  praying  an  injunction  against  the  said  appellant 
to  prevent  him  from  damming  back  the  water  of  the  said 
stream  so  as  to  cut  off  its  supply  of  water. 

The  appellant  demurred  and  answered  and  denied  that  the 
water-works  dam  of  the  appellee  was  sufficient  to  supply  it 
with  water,  and  denied  that  he  had  diverted  the  water  of  the 
stream  from  its  natural  channel;  stated  that  his  parents  had 
used  and  operated  this  mill  and  fixtures  for  many  years,  and 
he  himself,  succeeding  them,  had  operated  this  mill  continu- 
ously since  1875,  and  insisted  that  he  had  the  right  to  use  the 


Julj,  1893.]    MuMPowER  V.  City  op  Bristol.  90^ 

water  in  such  way  as  was  necessary  to  operate  his  mill,  and 
denied  that  he  had  used  the  water  in  any  improper  manner. 
either  to  divert  it  or  to  pollute  it. 

The  cause  came  on  to  be  heard  upon  the  depositions  taken? 
in  the  cause  and  upon  the  foregoing.  The  court,  upon  the 
hearing,  being  of  opinion  that  the  defendant  had  threatened 
to  pollute  the  water,  and  had  unreasonably  detained  the  water^ 
conceding  his  right  to  use  the  water  for  his  mill,  decreed  that 
the  defendant  be  perpetually  enjoined  from  entirely  cutting  ofiT 
or  so  far  diminishing  the  natural  flow  of  the  stream  in  con- 
troversy as  that  by  reason  thereof  the  plaintifif  shall  not  at  all 
times  have  a  reasonable  supply  of  water  from  the  said  stream^ 
and  that  the  defendant  pay  the  costs. 

From  this  decree  the  defendant  applied  for  and  obtained 
an  appeal  to  this  court. 

The  stream  in  question  is  a  natural  stream  of  water,  and 
•*•  both  parties  have  a  natural  right  to  the  use  of  the  water 
of  the  said  stream. 

The  appellant,  W.  H.  Mumpower,  has  no  right  by  prescrip- 
tion to  obstruct  the  water  of  this  stream,  as  his  use  has  not 
extended  to  twenty  years  uninterruptedly  in  any  particular 
manner  adverse  and  injurious  in  its  nature.  No  such  pre- 
sumptive right  can  arise  from  an  adverse  use  for  a  less  period: 
Cornett  v.  Rhudy,  80  Va.  714,  and  authorities  cited. 

We  have  to  deal  here  with  the  natural  right  of  two  ripa- 
rian owners  to  the  use  of  the  water  of  a  stream.  The  right 
of  any  riparian  owner  to  the  use  of  the  water  of  a  running 
stream  is  aright  inherent  in  the  land  as  a  ng\\t  publici  juris. 
And  the  right  to  the  use  of  the  water,  as  a  general  rule,  ia 
limited  to  such  use  as  is  not  inconsistent  with  a  like  reason- 
able, use  by  the  other  riparian  owners  on  the  same  stream, 
above  and  below.  But  in  a  controversy  between  the  ownera 
of  two  dams  over  the  same  stream  the  proprietor  who  first 
erects  his  dam  for  a  useful  purpose  has  a  right  to  maintain 
it,  as  against  the  proprietors  above  and  below.  And  to  thia 
extent,  prior  occupancy  gives  a  prior  right  to  such  use.  It  is 
a  profitable,  beneficial,  and  reasonable  use,  and,  therefore 
one  which  he  has  a  right  to  make.  If  it  necessarily  occupy 
so  much  of  the  fall  as  to  prevent  the  proprietor  above  from 
placing  a  dam  or  mill  on  his  land  it  is  damnum  absqv>e. 
injuria. 

For  the  same  reason  the  proprietor  below  cannot  erect  a. 
dam  in  such  manner  as  to  raise  the  water  and  obstruct  the 
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wheels  of  the  first  occupant.  He  had  an  equal  right  with 
the  proprietor  below  to  a  reasonable  use  of  the  stream;  he 
had  made  only  a  reasonable  use  of  it;  his  appropriation  to 
■that  extent  being  justifiable  and  prior  in  time,  necessarily 
prevents  the  proprietor  below  from  raising  the  water  and  in- 
terfering with  a  rightful  use  already  made;  and  it  is  there- 
fore not  an  injury  to  him. 

It  was  decided  in  the  case  of  Lincoln  v.  Chadburne,  56 
Me.  197,  that,  as  between  proprietors  of  dams  on  tiie  same 
stream,  ***  he  has  the  better  right  who  was  first  in  point  of 
time.  In  that  case  it  appeared  that  of  three  dams,  situated 
-within  a  short  distance  of  each  other  on  the  same  stream, 
«ach  erected  by  or  with  the  consent  of  the  riparian  proprie- 
tor on  whose  land  it  stands,  the  middle  one  belonged  to  the 
plaintiff,  the  lower  one  to  the  defendant.  And  the  plaintiflfs 
dam  was  originally  erected  before  the  defendant's. 

Burrows,  Judge,  said:  "The  plaintiff  having  erected  his 
dam  before  the  defendant  had  made  any  movement  of  the 
sort,  had,  so  far  as  the  defendant  was  concerned,  a  perfect 
right  to  maintain  it  perpetually,  and  to  recover  for  any  in- 
jury which  the  defendant  might  inflict  by  means  of  any  sub- 
sequent erection  below  him.  Unless  he  abandoned  the  right, 
the  temporary  destruction  of  his  dam,  whether  by  accident 
or  by  design,  would  not  enable  the  defendant  to  acquire  as 
Against  him  the  rights  of  a  prior  occupant." 

Such  appears  to  be  the  nature  and  extent  of  the  prior  and 
€xclusive  right  which  one  proprietor  acquires  by  a  prior  reason- 
able appropriation  of  the  use  of  the  water  in  its  fall;  and  it  re- 
sults, not  from  any  originally  superior  right,  but  from  the 
legitimate  exercise  of  his  own  common  riglit,  the  effect  of 
%vhich  is  de  facto,  to  supersede  and  prevent  a  like  use  by 
other  proprietors  originally  having  the  same  common  right. 
But  the  right  which  is  thus  acquired  is  not  so  absolute  as  to 
give  him  the  control  of  the  whole  stream,  or  to  deprive  other 
proprietors  of  the  reasonable  enjoyment  of  the  privileges  to 
which  they  are  naturally  entitled.  They  may  still  construct 
:and  maintain  dams  across  the  stream  at  any  point  either 
above  or  below  his  mill,  for  the  purpose  of  raising  a  head  of 
water  to  propel,  operate,  and  work  mills  of  their  own  erected 
on  the  adjoining  land,  provided  that  their  arrangements  are 
«o  made  that  they  will  not  unreasonably  withhold  and  detain 
the  water  above,  nor  throw  it  back  from  below,  so  as  to  affect, 
impede,  delay,  or  obstruct  the  movement  and  operation  of 
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the  wheels  and  machinery  of  his  previously  existing  mill: 
Thurberv.  "»  Martin,  2  Gray,  394;  61  Am.  Dec.  468;  Smith 
V.  Agawam  Canal  Co.,  2  Allen,  357. 

But  such  appropriation  of  the  stream  to  mill  purposes,  upon 
the  principles  stated,  gives  the  proprietor  a  prior  and  exclu- 
sive right  to  such  use  only  so  far  as  it  is  actual.  If,  there- 
fore, he  has  erected  his  dam  and  mill,  with  its  wasteways, 
sluices,  and  other  fixtures  necessary  to  command  the  use  of 
the  water  to  a  certain  extent,  and  there  is  a  surplus  remain- 
ing, the  proprietor  below  may  have  the  benefit  of  that  sur- 
plus: Elliot  V.  Fitchburg  R.  R.  Co.,  10  Cush.  191, 198;  57  Am. 
Dec.  85;  Fuller  v.  Chicopee  Mfg.  Co.,  16  Gray,  46;  Smith  v. 
O^Hara,  43  Cal.  371;  Angell  on  Watercourses,  sec.  131. 
Running  water  is  considered,  not  as  bonum  vacans,  to  which 
the  first  occupant  might  acquire  an  exclusive  right,  but  as 
public  and  common,  in  this  sense  only,  that  all  that  have  a 
right  of  access  to  it  might  drink  it,  or  apply  it  to  the  neces- 
sary purpose  of  supporting  life,  and  that  no  one  had  any 
property  in  the  water  itself,  except  in  that  particular  portion 
which  he  might  have  abstracted  from  the  stream,  and  of 
which  he  had  the  possession,  and  during  the  time  of  such 
possession  only. 

In  this  case,  the  appellant  having  first  erected  hie  dam  and 
mill,  for  the  useful  and  lawful  purpose  for  which  it  was  de- 
signed, had  thus,  without  acquiring  any  prescriptive  right, 
acquired  the  right  to  a  reasonable  use  of  the  water  for  tlie 
purposes  of  his  mill,  and  without  the  right  to  pen  back  the 
water  so  far  as  required  for  the  operation  of  his  mill,  his  mill 
would  be  useless.  But  he  is  not  entitled  to  pen  back  the 
water  to  a  greater  extent  than  is  necessary  for  his  operations. 
And  in  this  case  there  is  no  pretense  that  he  has  done  this; 
he  has  not  diverted  it  nor  polluted  it;  simply  penned  H,  back 
until  it  came  to  the  necessary  height,  and  this  was  longer  or 
siiorter  in  time,  according  to  a  wet  or  dry  season.  The  plain- 
tiff was  entitled  to  the  surplus  only;  this  he  had.  The 
defendant  has  not  polluted  the  water,  nor  attempted  to  do 
bo;  and  it  is  clear  that  the  plaintifi"  had  no  cause  of  action  if 
he  did  *"*  not  have  enough  water;  it  had  a  simple  remedy 
by  raising  its  dam;  it  would  then  have  all  the  water  that  the 
defendant  had,  all  the  water  the  stream  afforded.  And  this 
it  has  done;  and  having  raised  its  dam  since  this  suit  was 
brought,  80  that  by  making  a  dam  of  sufficient  size  it  will 
doubtless  have  a  sufficient  supply  of  water,  because  the  de- 
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fendant,  as  we  have  seen,  does  not  destroy  nor  divert  it,  but 
it  all  ultimately  goes  on  over  its  dam  or  through  its  race,  and 
waterways,  and  sluices.  It  follows  that  the  bill  of  the  plain- 
tiff should  have  been  dismissed  with  costs,  and  the  said  de- 
cree  having  decided  otherwise,  we  are  of  opinion  to  reverse 
and  annul  the  same,  and  render  here  such  decree  as  the  said 
circuit  court  ought  to  have  rendered. 
Decree  reversed.  

Watbrcour-ses — ^RiPARUir  Owner's  Right  to  Erbot  Dam  tor  Mill 
Pdrposes. — The  owner  of  the  soil  over  which  a  floatable  but  non-navi* 
gable  stream  passes  may  build  a  dam  across  it  and  erect  a  mill  thereon* 
provided  he  furnishes  a  convenient  passageway  for  the  pablio  by  or  through 
his  dam:  Lancey  v.  Clifford,  64  Me.  487;  92  Am.  Dec.  561,  and  note.  The 
state  may  authorize  a  riparian  owner  upon  a  stream  not  navigable  at  the 
point  in  question,  but  becoming  navigable  below,  to  erect  a  dam  and  as* 
the  water  for  his  purposes,  bat  not  to  the  injury  of  other  riparian  owners: 
Morrill  v.  St,  Anthony  etc  Water  Power  Co.,  26  Minn.  222;  37  Am.  Rep, 
399.  See,  further,  the  note  to  Riverdale  Park  Co.  t.  WetteoU,  28  Am.  St. 
R«p.  264. 


Norfolk  and  Western   R.    R.   Co.  v.  Thomas. 

[00  Virginia,  20S.] 

Mastkr  and  Sirvant— Neoliqencb  or  Vicr-princifal. — If  a  railroad 
engineer,  with  the  knowledge  and  permission  of  the  conductor  in  charge 
of  the  train,  leaves  his  engine  to  be  operated  by  an  inexperienced  fire- 
man, and  the  brakeman  on  the  train  is  injured  through  the  negligence 
of  such  fireman,  the  railroad  company  is  liable  for  the  injury.  In  such 
case  the  conductor  is  the  representative  of  the  company,  and  not  a  fel* 
loW'Servant  with  the  brakeman. 

Railroads — Liability  tor  Neqlioencb — Contributort  Nboliobnob  o» 
Fellow-servant.  —If  the  negligence  of  a  railroad  company  contributes 
to  and  has  a  share  in  producing  an  accident  causing  an  injury  to  its 
servant  it  is  liable,  though  the  negligence  of  a  fellow>servant  of  the 
injured  servant  contributes  to  the  accident. 

Phlegar  &  Johnson  and  J.  E.  Moore^  for  the  plaintiflf  in 
error. 

Wysor  &  Martin  and  White  &  Buchanan^  for  the  defendant 
in  error. 

•••  HiNTON,  J.  At  the  trial  the  jury  found  a  verdict  for 
the  plaintiff  for  four  thousand  dollars,  subject  to  the  demur- 
rer to  the  evidence,  and  the  court  entered  judgment  thereon. 

Now,  by  thus  demurring,  the  defendant  company,  accord- 
ing to  the  settled  rule,  waived  all  evidence  on  his  part  in 
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•onflict  with  that  of  the  demurrer,  admitted  the  credit  of 
the  evidence  demurred  to,  and  all  inferences  of  fact  fairly 
deducible  therefrom,  and  referred  it  to  the  court  to  deduce 
the  fair  inferences  from  the  evidence:  Hansbrough  v.  Thorn,  3 
Leigh,  147;  Trout  v.  Virginia  etc.  R.  R.  Co.,  23  Gratt.  630. 
Applying  this  rule,  the  case  appears  to  be  as  follows: 

Thomas,  who  had  only  been  in  the  employment  of  the  rail- 
road for  five  or  six  days  as  a  yard  brakeman,  was  one  of  a 
crew,  consisting  of  the  conductor,  engineer,  fireman,  and  three 
brakesmen,  whose  business  it  was  to  shift  cars  and  make  up 
trains  on  said  yard. 

In  this  yard  there  are  two  tracks,  one  called  the  lead 
track,  from  which  a  switch  track,  known  as  switch  No.  2,  led 
oflf  in  a  southeasterly  direction,  and  another  on  the  north  side 
of  the  lead  track  called  the  main  track.  And  between  the 
lead  track  and  the  main  track  there  was  a  cutoff,  which  on 
the  lead  track  pointed  east. 

At  the  time  of  the  accident  all  but  one  of  the  six  or  seven 
cars  had  been  put  on  switch  No.  2,  and  that  one  the  com- 
pany, through  its  conductor,  who  was  present  in  person, 
ordered  to  be  put  on  the  lead  track,  west  of  the  cutoff,  and 
the  engine  to  go  on  the  main  track. 

This  the  conductor  ordered  to  be  done  by  a  flying  or  run- 
ning shift.  Such  shifts  are  more  dangerous  than  shifts  with 
chain  and  push-pole,  and  are  made  in  the  following  manner: 
The  engine  is  coupled  to  the  car  and  both  are  put  in  motion; 
when  the  momentum  is  sufficient  to  carry  the  car  beyond  the 
switch,  the  speed  of  the  engirie,  in  obedience  to  a  signal  from 
the  man  who  is  on  the  car,  slackens,  so  that  the  coupling-pin 
can  be  withdrawn.  The  pin  is  then  withdrawn,  the  engine  is 
*•''  signaled  to  go  ahead,  and  its  speed  is  gradually  increased 
until  it  runs  ahead  of  the  car,  passes  the  switch  on  one  track, 
when  the  switch  is  changed  before  the  car  reaches  it,  and 
thereby  the  car  is  thrown  on  a  different  track  from  the 
engine. 

When  the  order  for  making  this  flying  shift  had  been  re- 
ceived the  crew  immediately  set  about  executing  tlie  order. 
Fannin,  the  conductor,  went  to  the  cutoff  switch  on  the  main 
track;  Kent  got  on  top  of  the  car  to  "ride"  it — that  is,  to 
give  signals  to  slack  the  engine,  the  signals  to  uncouple,  and 
for  the  engine  to  go  ahead  after  the  coupling-pin  had  beerj 
removed,  and  to  put  on  the  brake  to  stop  the  car;  Thomas 
got  OQ  the  footboard  at  the  rear  of  the  tender  to  uncouple 
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the  car,  and  was  holding  on  to  the  iron  rod  placed  there  to 
keep  from  falling  oflF  wliile  uncoupling  the  car;  the  engineer, 
Mr.  Fadden,  alone  was  not  discharging  his  duty,  but  had 
turned  his  engine  over  to  one  Henninger,  an  inexperienced 
fireman,  who  had  only  been  in  the  service  of  the  company 
for  three  or  more  weeks,  and  had  never  been  in  the  service  of 
a  railroad  before.  And  it  is  shown  that  the  conductor  who 
represented  tlie  company  knew  the  fact  that  this  raw  and 
iriexperienced  engineer  was  running  tlie  engine,  and  must 
have  known  that  Thomas  was  acting  as  brakeman. 

Under  these  circumstances  they  started  to  make  this  dan- 
gerous flying  or  running  switch.  At  the  proper  time  Kent 
signaled  the  fireman  to  slack  up.  The  fireman,  however, 
did  not  slack  the  engine  as  he  should  have  done,  by  simply 
shutting  ofif  the  steam  without  reversing  the  engine.  He  did 
the  very  opposite.  He  did  not  shut  off  the  steam,  but  slack- 
ened by  reversing  the  engine,  and,  as  a  consequence,  the 
cylinders  got  full  of  6teara,  and  of  all  this  Thomas,  by  rea- 
fion  of  his  position,  his  back  being  to  the  engine,  was  igno- 
rant. When  the  engine  slackened,  Thomas  withdrew  the 
coupling-pin  and  cut  loose  the  engine  from  the  car.  Kent 
then  signaled  the  fireman  to  go  ahead,  when  the  fireman, 
without  shutting  ofif  the  steam,  threw  the  lever  forward  as 
far  as  it  would  go,  thus  *®®  giving  full  effect  to  the  steam 
that  had  accumulated  in  the  cylinders.  This  accumulated 
eteam,  being  thus  brought  suddenly  into  full  play,  "caused 
the  engine  to  start  or  jump  suddenly  forward  with  quick 
motion  with  such  great  force  as  to  jerk  Thomas  off  the  board 
and  break  his  hold  on  the  iron  rod,  and  tlirew  him  on  the 
track."  He  fell,  was  run  over  by  the  car,  and  his  right  foot, 
leg,  and  arm  were  so  crushed  that  he  died  in  five  hours  and 
fiome  minutes  thereafter.  He  was  twenty-six  years  old,  and 
was  getting  one  dollar  and  thirty-five  cents  per  day.  He  left 
a  widow  and  one  child  about  one  year  old,  and  another  was 
born  about  five  months  after  his  death. 

Such,  in  brief,  say  the  counsel  for  the  defendant  in  error 
in  their  note,  is  a  fair  statement  of  the  evidence  in  the  case 
when  viewed,  as  it  must  be,  upon  a  demurrer  to  the  evidence; 
and,  after  a  careful  examination,  we  are  satisfied  the  state- 
ment is  true. 

Now,  upon  these  facts  the  court  below  has  given  judgment 
for  the  plaintiff,  as  we  have  seen.  Ought  this  judgment  to  be 
disturbed?     We  think  not. 
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It  was  unquestionably  the  duty  of  the  company  to  provide 
and  keep  a  competent  engineer  to  run  the  engine.  This  it 
impliedly  contracted  to  do  when  Thomas  entered  the  service 
of  the  company,  and  he  had  the  right  to  rely  upon  the  pre- 
sumption that  they  would  discharge  their  duty  in  this  re- 
spect. Now,  did  they  perform  this  duty  by  permitting  the 
engineer  to  turn  over  the  management  of  the  engine  to  a  raw 
and  inexperienced  man,  wiio,  far  from  being  an  engineer^ 
was  just  learning  the  duties  of  a  fireman.  Surely,  to  ask  the 
question  is  to  answer  it.  But  it  is  said  that  this  was  the  act  of 
the  engineer,  and  that  the  engineer  and  brakeman  are  fellow- 
servants,  and  that  this  negligence  of  the  engineer  was  one  of 
the  risks  Thomas  assumed  when  he  entered  into  the  service 
of  the  company.  However  this  may  be  ordinarily,  for  we 
do  not  desire  to  express  any  opinion  upon  the  point,  it  is 
perfectly  clear  that  it  can  afford  the  company  no  protection 
in  this  case.  For  '®®  here  the  company  was  represented  by 
its  alter  ego,  the  conductor,  who  saw  every  thing  that  was  done^ 
and  permitted  the  duties  of  the  engineer  to  be  discharged  by 
this  inexperienced  apprentice.  Had  he  thought  for  a  ujoment 
he  could  almost  have  foreseen  the  inevitable  result.  It  is 
said,  however,  that  there  is  no  allegation  of  the  failure  of  the 
company  to  keep  a  competent  engineer  in  the  declaration, 
and,  therefore,  that  question  is  not  in  issue.  We  attach  na 
importance  to  this  objection.  The  declaration  details  all 
the  facts  of  the  case  with  the  utmost  particularity,  especially 
that  the  engine  was  being  managed  and  run  by  a  fireman  of 
little  or  no  experience  in  the  management  of  the  engine,  and 
this  was  all  that  was  necessary  to  advise  the  company  what 
complaint  it  was  called  upon  to  answer. 

It  is  clear  beyond  controversy  that  the  negligence  of  the 
company  contributed  to  and  had  a  share  in  producing  the 
accident,  and  this  renders  the  railroad  company  liable,  even 
though  the  negligence  of  a  fellow-servant  of  the  plaintiff  was 
contributory  also.  This  has  been  held  over  and  over  again: 
Orand  Trunk  Ry.  Co.  v.  Cummings,  106  U.  S.  700;  Richmond 
etc.  R.  R.  Co.  V.  George,  88  Va.  229;  Lawson's  Rights,  Rem- 
edies, and  Practice,  p.  543,  sec.  307.  This  is  decisive  of  the 
case.  The  judgment  of  the  circuit  court  of  Pulaski  county  i& 
right,  and  must  be  affirmed. 

Judgment  affirmed.  

Railroads — CoNDOcroRS    as    Vice-princtpaij'. — A    railway   eondnctor 
having  tb«  entire  control  and  mauagement  of  •  train  ia  the  personal  repre- 
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•eotaUve  or  ▼ice-principal  of  hii  employer,  for  whose  negligeno*  sach 
«inployer  is  answerable  to  aubordinate  servants:  Daniel  r.  Chesapeake  etc. 
Ry.  Co.,  36  W.Va.  397;  32  Am.  St.  Rep.  870,  and  note.  To  the  same  effeot, 
Mailroad  ▼.  Spenee,  93  Tenn.  173;  42  Am.  St.  Rep.  907,  and  note.  See, 
«iao,  the  extcude  1  note  to  Moon  v.  Richmond  etc  R.  R.  Co.,  49  Aui.  Rep. 
406-415. 

Master  and  Sbrvamt— Conoitrhent  Neolioenob  of  Masteb  and  or 
FblloW'SERVant. — If  the  negligence  of  a  master  combines  with  that  of  afel> 
low-aervant,  and  the  two  contribute  to  the  injury  of  another  servant,  the 
latter  may  recover  damages  of  the  master:  Railroad  v.  Spence,  93  Teuo.  173; 
42  Am.  St.  Rep.  907,  and  note. 

Railroads— FKLLOW-3ERVANT3. — A  conductor  in  charge  of  %  railway 
train  and  a  brakeman  engaged  thereon  are  not  fellow-servants:  Mason  r. 
Ridimond  etc  R.  R.  Co.,  Ill  N.  C.  482;  32  Am.  St.  Rep.  814,  and  note. 
Oontrot  see  Campbell  v.  Cook,  86  Tex.  630;  40  Am.  St  Rep.  878. 


Western  Union  Telegraph  Company  v.  Tyler. 

[90  VrEQINIA,  297.] 
Interstate  Commerce— Delivery  of  Telegraph  Messages. — A  state  stat- 
ute making  it  the  duty  of  every  telegraph  or  telephone  company  to  de- 
liver with  promptness  every  message  received  to  the  person  to  whom  it 
ia  addressed,  if  the  regulations  of  the  company  require  such  delivery,  or 
to  forward  it  promptly  as  directed,  and  providing  a  penalty  for  every 
failure  to  deliver  or  forward  such  message  as  promptly  as  practicable, 
such  penalty  to  be  paid  to  the  person  sending  the  niesaage  or  to  the 
person  to  whom  it  is  addressed,  is  not  void,  as  imposing  a  burden  upon, 
or  as  a  regulation  of,  interstate  commerce,  when  applied  to  the  failure 
of  an  interstate  telegraph  company  to  deliver  in  that  state  a  message 
sent  from  another  state,  and  deliverable  in  the  former  statOk 

Stiles  &  Holladay,  for  the  plaintiff  in  error. 

B.  Haden,  for  the  defendant  in  error. 

**^  Lewis,  P.  This  was  an  action  against  the  Western 
Union  Telegraph  Company,  to  recover  a  statutory  penalty  of 
one  hundred  dollars,  for  the  failure  of  the  company  to  deliver 
as  promptly  as  ****  practicable  a  certain  dispatch  sent  from 
Ashville,  North  Carolina,  to  the  plaintiff,  at  Clifton  Forge,  in 
this  state.  Section  1292  of  the  code,  under  which  the  action 
■was  brought,  reads  as  follows: 

**  It  shall  be  the  duty  of  every  telegraph  or  telephone  com- 
pany, upon  the  arrival  of  a  dispatch  at  the  point  to  which  it 
ia  to  be  traubmitted  by  said  company,  to  deliver  it  promptly 
to  the  person  to  whom  it  is  addressed,  where  the  regulations 
of  the  company  require  such  delivery,  or  to  forward  it 
^omptlj  as   directed,  when  the  same  ii  to  be   forwarded. 
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For  every  failure  to  deliver  or  forward  a  dispatch  as  promptly 
HB  practicable  the  company  shall  forfeit  one  hundred  dol- 
lars to  the  person  sending  the  dispatch,  or  to  the  person  to 
whom  it  was  addressed." 

It  is  admitted  that  the  dispatch  in  question  was  not  deliv- 
ered as  promptly  as  practicable,  but  the  company,  neverthe- 
less, denies  the  plaintiff's  right  to  recover  on  two  grounds, 
viz:  1.  Because  the  action,  if  maintainable  at  all,  ought  to 
have  been  in  the  name  of  the  commonwealth;  and  2.  Be- 
cause section  1292  of  the  code  is  repugnant  to  that  clause  of 
the  constitution  of  the  United  States  which  gives  to  Congress 
the  power  to  regulate  commerce  among  the  several  states. 

As  to  the  first  point  little  need  be  said.  Section  712  of 
the  code  provides  that  "  where  any  statute  imposes  a  fine, 
unless  it  be  otherwise  expressly  provided,  or  would  be  incon- 
sistent with  the  manifest  intention  of  the  general  assembly, 
it  shall  be  to  the  commonwealth,"  etc;  and  by  section  745  it 
is  provided  that  "  wherever  the  word  *  fine '  is  used  in  this 
chapter  it  shall  be  construed  to  include  a  pecuniary  forfeiture, 
penalty,  and  amercement."  But  these  sections,  upon  which 
the  company  relies,  have  no  application  to  a  case  like  the 
present.  Section  1292,  which  gives  a  right  of  action  in  a  case 
of  this  sort,  expressly  provides  that  the  forfeiture  shall  be 
**  to  the  person  sending  the  dispatch,  or  to  the  person  to  whom 
it  was  addressed";  and  it  would  therefore  be  manifestly  in- 
consistent ***  with  the  intention  of  the  legislature  to  hold 
that  the  commonwealth  has  any  interest  in  the  penalty  sought 
to  be  recovered  in  the  present  case,  or  that  the  action  is  not 
properly  in  the  name  of  the  plaintiff. 

The  nex.t  question,  then,  is,  whether  section  1292,  so  far  as 
it  relates  to  a  case  like  the  present,  is  unconstitutional. 

That  the  power  of  Congress  to  regulate  commerce  among 
the  states  is  unlimited  and  supreme  is  not  disputed.  It  was 
80  decided  in  the  great  case  of  Gibbons  v.  Ogden,  9  Wheat.  1, 
and  the  subsequent  decisions  to  the  same  effect  are  very 
numerous.  It  must  also  be  conceded  that  telegraphic  com- 
munication, like  the  transporlation  of  passengers  and  mer- 
chandise, is  commerce,  and  that  such  communication,  when 
had  between  different  states,  is  interstate  commerce.  In 
Telegraph  Co.  v.  Texas,  105  U.  S.  460,  it  was  distinctly  decided 
that  a  telegraph  company  occupies  the  same  relation  to  com- 
merce as  a  carrier  of  messages  that  a  railroad  company  does 
as  a  carrier  of  goods;  that  both  companies  are  instruments  of 


912  Western  Union  Tel.  Co.  v.  Tyler.      [Virginia, 

commerce;  and  that  their  business  is  commerce  itself:  See, 
also,  Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  347;  Leloup 
V.  Port  of  Mobile,  127  U.  S.  640.  Nor  is  it  denied  that  those 
subjects  of  commerce  which  are  national  in  their  nature, 
admitting  of  only  one  uniform  system  or  plan  of  regulation, 
such  as  the  transportation  of  commodities,  or  the  transmis- 
sion of  messages,  between  different  states,  is  subject  to  the 
exclusive  control  of  Congress,  and,  consequently,  that  any 
regulation  thereof  by  state  legislation,  whether  Congress  has 
legislated  on  the  subject  or  not,  is  void:  Cooley  v.  Board  oj 
Port  Wardens,  12  How.  299;  Welton  v.  Missouri,  91  U.  S.  275; 
Henderson  v.  Mayor  etc.,  92  U.  S.  259;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196;  Robhins  v.  Shelby  Taxing  Dist., 
120  U.  S.  489;  Leisy  v.  Hardin,  135  U.  S.  100;  Lehigh  Valley 
R.  R.  Co.  V.  Pennsylvania,  145  U.  S.  192;  Western  Union  Tel. 
Co.  V.  Texas,  105  U.  S.  460;  Leloup  v.  Port  oj  Mobile,  127 
U.  S.  640. 

These  principles  were  acted  on  by  this  court  in  Norfolk 
etc.  R.  R.  »*>®  Co.  V.  Commonwealth,  88  Va.  95,  29  Am.  St. 
Rep.  705,  and  we  do  not  understand  them  to  be  controverted 
in  the  present  case. 

But  does  the  statute,  the  validity  of  which  is  here  drawn 
in  question,  amount  to  a  regulation  of  commerce?  In  West- 
ern Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  347,  a  statute  of 
Indiana  was  held  to  be  repugnant  to  the  commerce  clause  of 
the  constitution,  so  far  as  it  attempted  to  regulate  the  deliv- 
ery of  dispatches  sent  from  that  state  into  other  states, 
because,  as  the  court  said,  conflicting  legislation  would 
inevitably  follow  with  reference  to  telegraphic  communica- 
tions between  different  states,  if  each  state  was  vested  with 
power  to  control  them  beyond  its  own  limits. 

But  that  is  not  the  question  in  the  present  case,  nor  does 
the  reasoning  in  that  case  apply  to  this.  This  is  an  action 
for  the  failure  to  deliver  in  this  state  a  dispatch  sent  from 
another  state  and  deliverable  here,  under  a  statute  of  this  state. 
There  is  no  question  as  to  the  extraterritorial  operation  of  the 
statute,  and  it  will  be  time  enough  to  decide  that  question 
when  it  arises. 

It  has  been  argued  with  great  earnestness  that  the  statute 
amounts  to  a  regulation  of  interstate  commerce,  but  we  are 
unable  to  come  to  that  conclusion.  If  it  can  be  said  to  affect 
commerce  at  all  it  does  so  only  remotely  or  incidentally.  It 
prescribes  no  new  rule,  and  imposes  no  additional  duty,  and, 
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BO  far  as  the  delivery  of  telegrams  is  concerned,  it  simply  pre- 
scribes a  penalty  for  a  failure  to  deliver  where  the  regulations 
of  the  company  itself  require  such  delivery.  That  it  woukl 
be  competent,  moreover,  for  the  state  to  afford  redress  tiirough 
her  courts,  according  to  the  conimon  law,  for  the  negligent 
failure  of  a  telegraph  company  to  deliver  a  dispatch  sent  fron> 
another  state,  is  unquestionable,  and  if  this  may  be  done  it 
is  equally  competent  for  the  state  to  seek,  by  legislation  in 
advance,  to  prevent  such  violation  of  duty. 

We  think  the  case  is  within  the  principle  of  the  decision  in 
Sherlock  v.  Ailing,  93  U.  S.  99,  namely,  that  '*  the  legislation 
•"*  of  a  state,  not  directed  against  commerce  or  any  of  its 
regulations,  but  relating  io  the  rights,  duties,  and  liabilities 
of  citizens,  and  only  indirectly  and  remotely  affecting  the 
operations  of  commerce,  is  of  obligatory  force  upon  citizens 
within  its  territorial  jurisdiction,  whether  on  land  or  water, 
or  engaged  in  commerce,  foreign  or  interstate,  or  in  any  other 
pursuit." 

This  principle  was  applied  and  amplified  in  Smith  v.  Ala- 
bama,  124  U.  S.  465,  and  again  in  Nashville  etc.  Ry.  Co.  v. 
Alabama,  128  U.  S.  96. 

In  the  Smith  case  the  question  was  whether  a  statute  of 
Alabama,  making  it  unlawful  for  any  locomotive  engineer  ta 
drive  or  operate  any  train  of  cars  without  having  been  first 
examined  and  licensed,  was  in  contravention  of  the  com- 
mercial power  of  Congress,  so  far  as  it  applied  to  engineers 
employed  on  interstate  trains;  and  it  was  held  that  it  was 
not.  After  a  full  consideration  of  the  case  the  conclusions 
announced  were:  1.  That  the  statute  was  not  in  its  nature 
a  regulation  of  commerce;  2.  That  it  was  properly  an  act  of 
legislation  within  the  reserved  power  of  the  state  to  regulate 
the  relative  rights  and  duties  of  persons  within  the  state,  so 
as  to  secure  safety  of  persons  and  property;  and  3.  That  so 
far  as  il  affected  interstate  commerce  it  did  so  only  indirectly, 
and  not  so  as  to  burden  or  impede  such  commerce. 

In  the  course  of  the  opinion  it  was  said,  by  way  of  illustra- 
tion, that  a  common  carrier,  although  engaged  in  interstate 
commerce,  is  liable,  according  to  the  local  laws  of  the  par- 
ticular state  in  which  he  may  be  guilty  of  any  nonfeasance 
or  misfeasance,  as,  for  example,  for  his  failure  to  deliver  goods 
at  the  proper  time  and  place,  or  for  injuries  to  passengers 
caused  by  his  negligence,  and  that  in  neither  case  would  it 
be  a  defense  that  the  law  giving  the  right  of  redress  was  void» 

AM.  St.  Kkp.,  Vol.  XL1V.-66 
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as  being  an  unconstitutional  regulation  of  commerce  by  tbe 
state. 

These  views  were  repeated  in  the  case  of  Nashville  etc.  Ry. 
•Co.  V.  Alabama,  128  U.  S.  96,  above  cited,  where  a  statute  of 
Alabama,  requiring  the  examination  of  certain  railway  em- 
ployees with  respect  to  their  powers  of  '**  vision,  was  sus- 
tained, and  held  not  to  be  a  regulation  of  commerce.  The 
provisions  of  the  statute,  like  those  of  the  statute  upheld  in 
the  Smith  case,  were  held  to  be  but  parts  of  that  local  law 
which  governs  the  relation  between  carriers  of  passengers 
and  merchandise  and  the  public  who  employ  them,  which, 
as  respects  interstate  commerce,  are  not  displaced  until  they 
<3ome  in  conflict  with  an  express  enactment  of  Congress.  And, 
after  quoting  from  the  opinion  in  the  Smith  case,  it  was 
added  that  what  the  state  may  punish  or  afford  redress  for, 
•when  done,  it  may  seek  by  proper  precautions  in  advance  to 
prevent. 

In  Sherlock  v.  Ailing,  93  U.  S.  99,  the  main  point  was 
whether  a  state  statute  giving  a  right  of  action  to  the  per- 
sonal representative  of  a  deceased  person,  whose  death  is 
caused  by  the  wrongful  act  or  omission  of  another,  could  be 
constitutionally  applied  to  the  case  of  a  loss  of  life  by  a 
collision  between  steamboats  navigating  the  Ohio  river  en- 
gaged in  interstate  commerce.  The  defendant's  contention 
was  that  the  statute  enlarged  the  liability  of  parties  for  such 
torts,  and,  if  applied  to  marine  torts,  would  constitute  a  new 
burden  on  commerce.  But  this  view  was  rejected,  and  the 
statute  was  held  a  valid  addition  to  and  amendment  of  the 
general  law  of  the  state,  which  did  not,  within  the  meaning 
of  the  constitution,  place  a  burden  on  commerce,  or  amount 
to  a  regulation  thereof.  And  referring  to  previous  decisions, 
relied  on  by  the  defendant,  it  was  said  that  the  legislation 
adjudged  invalid  in  those  cases  "created  in  the  way  of  tax, 
license,  or  condition,  a  direct  burden  on  commerce,  or  in 
some  way  directly  interfered  with  its  freedom." 

Tested  by  these  principles  section  1292  of  the  code  is  not 
open  to  the  objection  that  has  been  urged  against  it.  It  is 
not,  in  a  legal  sense,  a  burden  upon  or  a  regulation  of  com- 
merce, nor  does  it  conflict  with  any  act  of  Congress.  It  is 
simply,  as  was  the  legislation  involved  in  the  cases  just  men- 
tioned, an  amendment  or  enlargement  of  the  local  law,  which 
is  subject  ■••  to  modification  by  the  legislature,  and  which 
re^uiuies  the  relative  nght:^  and  dutiub  of  telegraph  com- 
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panies  and  persons  doing  business  with  them  in  this  state. 
It  is,  of  course,  competent  for  Congress,  in  the  exercise  of  ita 
plenary  power  in  the  matter,  to  prescribe  specific  regulations 
touching  foreign  or  interstate  commerce,  which  regulations 
would  supersede  all  conflicting  local  law  which  even  indi- 
rectly aflects  such  commerce.  But  until  some  such  action 
is  taken  by  Congress  we  are  obliged  to  hold  that  section  1292 
is  a  valid  enactment. 

The  following  extract  from  the  opinion  in  Smith  v.  Ala- 
bama,  124  U.  S.  465,  is  mutatis  mutandiSf  no  less  applicable 
to  this  case  than  to  that.     There  it  was  said: 

"  But  for  the  provisions  on  the  subject  found  in  the  local 
law  of  each  state  there  would  be  no  legal  obligation  on  the 
part  of  the  carrier,  whether  ex  contractu  or  ex  delicto,  to  those 
who  employ  him;  or  if  the  local  law  is  held  not  to  apply 
where  the  carrier  is  engaged  in  foreign  or  interstate  com- 
merce, then,  in  the  absence  of  laws  passed  by  Congress  or 
presumed  to  be  adopted  by  it,  there  can  be  no  rule  of  decision 
based  upon  rights  and  duties  supposed  to  grow  out  of  the 
relation  of  such  carriers  to  the  public  or  to  individuals. 
In  other  words,  if  the  law  of  the  particular  state  does  not 
govern  that  relation,  and  prescribe  the  rights  and  duties 
which  it  implies,  then  there  is  and  can  be  no  law  that  does 
until  Congress  expressly  supplies  it,  or  is  held  by  implica- 
tion to  have  supplied  it,  in  cases  within  its  jurisdiction  over 
foreign  and  interstate  commerce.  The  failure  of  Congress 
to  legislate  can  be  construed  only  as  an  intention  not  to  dis- 
turb what  already  exists,  and  is  the  mode  by  which  it  adopts, 
for  cases  within  the  scope  of  its  power,  the  rule  of  the  state 
law,  which  until  displaced,  covers  the  subject." 

The  result  of  these  views  is  that  the  judgment  complained 
of  must  be  afliruied. 

Judgment  affirmed.  

Thk  case  of  Western  Union  Tel  Co.  t.  Bright,  90  Va.  778,  waa  an 
action  to  recover  a  penalty  of  one  hundred  dollars,  provided  by  section 
1292  of  the  cotle  of  Virginia,  for  a  failure  of  such  telegraph  company  to  de- 
liver as  promptly  as  practicable  a  certain  telegraphic  message  transmitted 
from  Abingdon  to  Rocky  Mount,  both  points  being  within  the  state,  and 
addressed  to  plaintiff,  who  recovered  judgment  in  the  court  below,  and 
among  the  points  made  by  the  defendant  on  appeal  was,  as  said  by  the  su> 
preme  court  in  decidmg  the  case,  "  that  section  1292  of  the  code  is  repugnant 
to  the  commerce  clause  of  the  constitution  of  the  United  States.  But  the 
point,  while  suflBcient  to  give  this  court  jmisd  otion  of  the  case,  although 
the  matter  in  controversy  is  less  in  amount  than  five  hundred  dollars,  U  not 
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well  taken.  The  dispatch  ia  question  was  a  private  domestic  dispatch,  and 
therefore  not  within  the  purview  of  the  federal  constitution;  for  the  rule  is 
well  settled,  as  declared  by  the  supreme  court  of  the  United  States  in  Telf 
graph  Co.  v.  Texas,  105  U.  S.  4(50,  that  the  regulation  of  such  diapatclies 
belongs  exclusively  to  the  state  in  which  they  are  transmitted,  as  does  the 
regulation  of  interstate  commerce  to  Congress;  nor  does  the  fact  that  the 
defendant  company  also  does  an  interstate  business,  and  is  therefore  an 
instrument  of  interstate  commerq|p,  aflfect  the  case:  Leloup  v.  Port  of  Mobile^ 
127  U.  S.  640,  647;  Western  Union  Tel.  Go.  v.  Alabama,  132  U.  S.  472^ 
Fostal  Tel.  Cable  Co.  v.  Charleston,  153  U.  S.  692.  In  the  recent  case  of 
Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  297,  ante,  p.  910,  decided  since  tlie 
present  appeal  was  taken,  it  was  held  that  section  1292  is  valid,  even  as 
applied  to  a  dispatch  sent  from  another  state,  in  the  absence  of  any  conflict- 
ing regulation  on  the  subject  by  Congress;  and  to  that  ruling,  without  re. 
stating  the  reasons  upon  which  it  was  founded,  we  adhere." 

Intbbstatk  Commerce. — Regulatinq  the  Business  of  Telkqraph  Com. 
rAKiBs:  See  the  extended  note  to  People  x.  Wemple,  27  Am.  St.  Rep.  559. 


Norfolk  and  Western  R  R  Co.  v.  Adams. 

[90  Virginia,  393.] 

Oakbikrs — Dehurraqs  for  Detention  of  Cars. — A  charge  by  a  railroad 
company  against  a  consignee  of  one  dollar  per  car  per  day  for  every  day 
that  cars  remain  unloaded  after  notice  to  the  consignee  of  their  arrival, 
and  the  lapse  of  three  days,  is  reasonable  and  valid. 

Oakriers — Demubraqe  for  Detention  of  Cars. — A  charge  made  by  a 
railroad  company  against  a  consignee  for  the  detention  of  its  cars  and 
the  occnpation  of  its  tracks  after  due  notice  of  the  arrival  of  the  cars 
and  the  allowance  of  three  days  in  which  to  unload  them,  is  neither  a 
transportation,  storage,  or  terminal  charge,  nor  a  subterfuge  for  adding 
to  the  cost  of  transportation  in  excess  of  the  rates  prescribed  by  statute, 
and,  if  reasonable,  is  valid,  and  may  be  enforced. 

Kirkpatrick  &  Blackford  and  Watts j  Robertson  dc  Robertsonf 
for  the  plaintiff  in  error. 

Pugh  &  Moffett,  for  the  defendants  in  error. 

••*  Fauntleroy,  J.  The  Norfolk  and  Western  railroad  is 
a  common  carrier  owning  and  operating  a  line  of  railroad  in 
the  state  of  Virginia,  and  the  town  of  Salem  is  upon  the 
said  line.  The  plaintiffs  are  lumber  dealers,  doing  business 
at  the  said  town  of  Salem;  and  between  February  16  and 
August  81,  1891,  they  received  a  large  number  of  shipments 
of  lumber  in  carload  lots  consigned  to  them  from  points  on 
the  line  of  the  said  Norfolk  and  Western  railroad  and  from 
points  in  the  state  of  Virginia  and  other  points  in  other 
■tatas.    These  shipments  were  made  with  the  understanding 
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and  agreement  that  the  lumber  was  to  be  unloaded  by  the 
consignee  at  Salem  depot  upon  the  arrival  of  the  shipments 
at  that  point.  The  railroads  of  Virginia  and  of  other  states, 
for  their  own  protection,  as  well  as  for  the  protection  and 
benefit  of  the  public,  have  a  car  service  set  of  rules,  designed 
and  enforced  to  secure  the  prompt  movement  of  freight-cars; 
and,  under  the  rules  of  this  car  service  association,  the  Nor- 
folk and  Western  Railroad  Company  have  a  charge  of  ($1) 
one  dollar  per  car  per  day  for  the  use  of  their  cars  and  their 
aide  or  switch  tracks,  for  every  day  that  the  cars  remain 
unloaded  after  notice  of  their  arrival  to  the  consignee,  and 
the  lapse  of  three  days.  Under  the  abuses  that  prevailed 
previous  to  the  establishment  of  this  rule  serious  loss  and 
inconvenience  were  caused  both  to  the  shipping  public  and 
the  railroad  company  by  the  unreasonable  and  protracted 
delay  of  consignees  in  unloading  the  cars,  the  railroad  com- 
pany being  unable  '•*  thereby  to  furnish  cars  when  called 
upon  by  shippers  of  freight,  and  their  sidetracks  being  en- 
cumbered, and  the  movement  of  freight  impeded,  causing 
heavy  expense,  and  a  demand  for  more  track  room  to  accom- 
modate idle  cars,  standing  unloaded  upon  their  tracks,  and 
the  company  unable,  therefore,  when  called  upon  to  furnish 
cars  for  the  shipping  public.  The  railroad  company,  as  a 
common  carrier,  is  bound  to  furnish  cars  for  transportation 
of  freight,  and  they  must  have  control  over  their  cars  in  order 
to  perform  their  duties  to  the  public.  A  car  in  motion  is  a 
useful  thing,  but  a  car  standing  idle  and  unloaded  on  the 
track  is  useless  and  an  encumbrance.  If  A  be  allowed  to 
hold  a  car  unloaded  at  his  pleasure  or  convenience,  without 
cost  or  charge,  and  thus  deprive  the  railroad  company  of  the 
use  of  its  vehicles  for  transportation  of  the  freight  of  B,  it  is 
evident  that  both  the  railroad  company  and  the  shipping 
public  will  suffer  injury.  The  plaintiffs  in  this  suit  had 
notice  of  the  existence  and  operation  of  these  rules,  and  they 
had  paid  the  charges  for  the  detention  of  cars  long  before  the 
commencement  of  the  account  sued  upon,  and  they  knew  and 
agreed,  when  the  shipments  were  made,  that  such  a  charge 
would  be  made  unless  they  unloaded  their  cars  in  compliance 
with  the  rule  of  the  company,  which  gave  to  them  seventy- 
two  hours  in  which  to  unload  their  freight,  after  notice  of  the 
arrival  of  the  cars  which  they  had  stipulated  to  unload. 

It  is  well  settled  in  this  state  and  in  other  states,  that  a 
common  carrier  may  make  reasonable  rules  and  regulations 
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for  the  convenient  transaction  of  business  between  itself  and 
those  dealing  with  it,  either  as  passengers  or  as  shippers:  See 
Norfolk  etc.  R.  R.  Co.  v.  Wysor,  82  Va.  250;  Norfolk  etc.  R.  R. 
Co.  V.  Irvine,  84  Va.  553.  That  this  rule  is  reasonable  and 
proper,  and  that  the  railroad  company  can  make  such  a  charge, 
has  been  decided  in  a  number  of  states,  the  question  never 
having  arisen  before  in  this  state:  See  Miller  v.  '••  Georgia 
R  R.  etc.  Co.,  88  Ga.  563;  30  Am.  St.  Rep.  170;  Miller  v. 
Mansfield,  112  Mass.  260;  Union  Pac.  etc.  R.  R.  Co.  v.  Cooky 
50  Am.  &  Eng.  R.  R.  Cas.  89;  Kentucky  Wagon  Mfg.  Co.  v. 
Louisville  etc.  R.  R.  Co.,  50  Am.  &  Eng.  R.  R.  Cas.  90;  11  Ry. 
&  Corp.  L.  J.  49;  Beach  on  Railway  Law,  sec.  924,  and  cases 
there  cited;  Jones  on  Liens,  sec.  284,  and  cases  cited;  4  Law- 
son's  Rights,  Remedies,  and  Practice,  sees.  1831,  1832,  p.  3146; 
Wood's  Railway  Laws,  1592,  1593,  1600;  2  Waterman  on  the 
Law  of  Corporationg,  245,  246;  2  Am.  &  Eng.  Ency.  of  Law, 
878-881,  and  notes;  Redfield  on  the  Law  of  Railways,  6th 
ed.  67-83. 

In  addition  to  this  long  line  of -authorities  holding  the  riglit 
of  a  railroad  company  to  make  such  charge,  and  the  reason- 
ableness of  such  charge,  there  have  been  numerous  investiga- 
tions and  rulings  upon  the  point  by  the  railroad  commissioners 
of  the  various  states.  In  Texas  the  railroad  commissioner, 
Judge  Reagan,  after  full  investigation,  made  an  order  fixing 
three  dollars  per  day  per  car  as  a  reasonable  charge  for  delay 
in  unloading  after  forty -eight  hours'  notice.  The  railroad 
commissioner  of  Illinois,  and  those  of  other  states,  after  full 
investigations,  have  decided  in  favor  of  the  right  and  reason- 
ableness of  such  a  charge;  and  when  it  is  considered  that 
these  railroad  commissioners  are  appointed  for  the  express 
purpose  of  regulating  railroads  in  the  interest  of  the  public, 
the  weight  of  their  decisions  as  to  the  reasonableness  of  such 
a  charge  is  apparent.  It  is  contended,  however,  that  the  sec- 
tions of  the  Code  of  Virginia,  1887,  1202,  and  1203,  make 
Buch  a  charge  illegal;  and  the  judge  of  the  trial  court  took 
the  view  of  the  plaintiff,  and  instructed  the  jury  that,  under 
the  law  of  Virginia,  such  charge  is  unlawful,  whether  it  be 
reasonable  or  not. 

*•*  We  think  that  the  trial  court  erred  in  so  holding  and 
in  so  instructing  the  jury.  The  charge  made  by  the  railroad 
company  for  the  detention  of  its  cars  and  the  occupation  of 
its  tracks  after  due  notice,  and  the  allowance  of  three  days 
to  the  consignees  to  unload  the  cars  and  disencumber  the 
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track,  is  not  within  the  purview,  purpose,  or  prescription  of 
the  statute,  and  is  not  of  the  character  of  weighing,  storage, 
and  delivery  of  articles  of  freight  contemplated  by  the 
makers  of  the  statute.  The  charge  is  not  for  transportation,, 
storage,  or  delivery  of  freight,  and  it  is  not  a  device  or  a  pre- 
text for  exacting  of  the  shipper  or  the  consignee  more  than 
the  rate  prescribed  by  law  and  fixed  by  schedule;  but  it  is 
for  the  use  and  occupation  of  the  cars  and  the  obstruction 
of  their  tracks  by  the  consignee  for  weeks  and  months  after 
the  contract  for  transporting  and  delivering  the  freight  had 
been  fulfilled  and  ended.  It  is  neither  a  transportation 
charge,  nor  a  storage  charge,  nor  a  terminal  charge,  nor  a 
subterfuge  for  adding  to  the  cost  of  transportation  in  excess 
of  the  rates  prescribed.  After  arrival  at  the  place  of  con- 
signment, and  notice  to  the  consignee  of  the  arrival,  and  the 
allowance  of  a  reasonable  time  for  the  unloading  of  the  cars 
by  the  consignee,  according  to  his  contract  obligation  to 
unload,  the  duties  and  the  liabilities  of  the  carrier  cease, 
and  the  carrier  becomes  simply  a  bailee  for  him,  and  can 
make  rules  and  regulations  and  charges  for  such  service  as 
bailee  as  it  may  see  fit.  Such  charges  are  not  carrier  charges 
in  the  meaning,  intendment,  or  prescription  of  the  statute. 
Under  the  head  of  Carriers  the  American  and  English 
Encyclopedia  of  Law,  volume  2,  page  880:  "A  carrier,  ful- 
filling the  duties  of  a  warehouse  man,  is  not  obliged  to  accept 
the  goods  subject  to  his  ordinary  liability.  He  may  impose 
such  terms  as  he  pleases,  and  the  consignor  (consignee), 
with  notice  thereof,  will  be  bound.  Whether  such  terms 
are  or  are  not  reasonable  is  an  irrelevant  inquiry."  In  a 
note  to  this  section  is  the  following:  "We  can  see  no  reason 
why  a  railroad  company,  as  *•*  a  common  carrier,  cannot 
stipulate,  by  a  contract,  express  or  implied,  that  their  liabil- 
ity as  carrier  shall  terminate  with  delivery  at  a  particular 
point,  and  they  will  assume  no  liability  at  all  in  such  case 
as  warehousemen.  If  the  consignee  is  fully  advised  at  the 
time  of  the  shipment  that  the  company  has  no  agent  at  a 
particular  station,  or  the  place  to  which  the  consignment  is 
made,  and  the  failure  to  employ  such  agent  is  not  shown  to 
be  unreasonable  in  view  of  the  condition  of  the  company's 
business,  there  is,  in  the  absence  of  rebutting  circumstances, 
an  implied  consent  that  the  carrier's  responsibility  shall  be 
dissolved  when  he  has  done  all  that  the  nature  of  the  case 
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permits  him  to  do,  according  to  the  reasonable  and  proper 
usages  of  his  business." 

Hutchinson  on  Carriers,  section  378,  says:  "The  custody 
and  protection  of  the  goods  in  his  new  character  as  ware- 
houseman is  a  distinct  service  from  that  of  their  transpor- 
tation, which  entitles  him  to  additional  compensation,  la 
consideration  for  which  he  continues  liable  for  their  safe- 
keeping as  the  hired  bailee  of  the  owner." 

The  record  in  this  case  shows  that  at  the  time  of  the  ship- 
ments of  this  lumber  the  plaintiffs  knew  that  there  was  a 
depot  at  Salem  for  the  ordinary  business  of  the  company, 
but  not  for  the  accommodation  »f  carloads  of  lumber,  and 
that,  if  they  did  not  unload  the  cars,  according  to  the  con- 
templation of  the  contract,  within  seventy-two  hours  (exclu- 
sive of  Sundays  and  holidays)  after  one  day  for  placing 
the  cars  and  notice,  they  would  have  to  pay  one  dollar 
per  car  per  day  thereafter — not  for  transportation  and  de- 
livery, but  for  the  detention  of  cars,  and  use  and  occupa- 
tion of  the  tracks  of  the  railroad  company.  The  statute 
provides  solely  for  the  transportation,  storage,  and  deliv- 
ery of  freight  to  the  carrier,  to  be  shipped  by  it  and  deliv- 
ered at  the  other  end  of  the  journey  to  the  consignee,  but 
it  makes  no  provision  or  regulation  for  the  hiring  »f  cars 
to  be  loaded  and  unloaded  by  the  customer,  according  ••• 
to  such  contract  as  the  carrier  and  the  customer  may  make, 
express  or  implied.  "A  railroad  company  is  not  required 
by  law  to  keep  a  warehouse  or  depot  at  every  station  along 
its  route  or  line;  and  it  may  stipulate,  either  expressly 
or  by  implication,  that  it  will  assume  no  liability  as  ware- 
houseman at  a  flag  station  where  it  has  no  depot  or  agent, 
and  when  the  consignee  is  fully  advised,  at  the  time  of  the 
shipment,  that  the  company  has  no  depot  or  agent  at  such 
station,  and  it  is  not  sho?yn  that  the  exigencies  of  its  busi- 
ness required  that  it  should  liave  an  agent  at  the  place,  the 
liability  as  common  carrier  terminates  with  the  safe  delivery 
of  tlie  goods  on  the  sidetrack  at  that  point,  and  it  assumes 
no  liability  as  a  warehouseman."  It  is  shown  in  evidence 
that  this  rule  and  charge  of  one  dollar  a  day  for  the  un- 
reasonable and  even  long-continued  detention  of  the  car 
and  obstruction  of  the  tracks  and  business  of  the  railroad 
is  not  made  for  compensation  to  the  company,  but  for  the 
benefit  of  the  public  and  a  stimulus  to  the  consignee  to  un- 
load  the  car  and  disencumber  the  track  and  the  business 
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of  the  road.  The  evidence  in  the  record  is  that  the  ear  is 
much  more  valuable  to  the  company  than  the  charge  of 
one  dollar  per  day,  and  it  is  manifest  that,  if  cars  can  be  de- 
layed and  held  by  shippers  or  consignees  for  months  (as  the 
record  shows  was  done  in  this  case  in  some  instances)  without 
any  regulation  that  would  be  operative,  the  business  of  the 
railroad  and  the  public  service  must  necessaril}'  suffer.  In 
view  of  the  authorities  and  the  facts  of  this  case  we  are  of 
opinion  the  money  paid  by  the  plaintiffs  to  the  defendant 
company  was  properly  charged  by  the  said  company,  and 
was  due  to  it  by  the  plaintiffs,  Adams,  Clements  &  Co.,  and 
they  had  no  right  to  recover  it  back,  and  that  the  circuit  court 
of  Roanoke  county  erred  in  the  law  as  applicable  to  the  facts 
of  the  case,  and  erred  in  refusing  to  set  aside  the  verdict  of 
the  jury;  that  the  judgment  complained  of  is  erroneous,  and 
the  same  is  reversed  and  annulled.  And  this  court,  pro- 
ceeding to  **•  enter  such  judgment  as  the  circuit  court  ought 
to  have  entered  upon  the  pleadings,  will  dismiss  the  plain- 
tiff's suit. 

Lacy  and  Hinton,  JJ.,  dissented. 

Judgment  reversed.  

Railroad  Demurrage,  Right  to  Make  and  Collect  Charges  for 
Detention  of  Cars  bt  Consignees. — The  questiou  as  to  the  right  of  a 
common  carrier  by  rail,  who  delivers  a  loaded  car  to  a  consiguee  to  be  un- 
loaded by  him,  to  charge  a  reasonable  sum  per  day,  for  the  uQreasoQal>le  de- 
tention  of  the  car  in  unloading,  is  yet  in  its  infancy,  and  but  very  few  cases 
involving  this  question  have  been  decided  by  courts  of  last  resort.  This  is 
somewhat  remarkable,  in  view  of  the  fact  that  the  detention  of  cars  beyond 
a  reasonable  time  for  unloading  by  consignees  who  have  agreed  to  them- 
selves unload  them  upon  their  arrival  at  their  destination  must  be  a  mat- 
ter of  every-day  occurrence  on  all  of  the  great  lines  of  railroad  throughout 
the  United  States  and  elsewhere.  The  rule  governing  this  topic,  in  so  far 
as  it  can  be  said  to  be  settled  by  the  weight  of  the  later  authorities,  is  that 
it  is  competent  and  legal  for  a  common  carrier  by  rail,  whose  consignees,  at 
their  option,  have  the  privilege  of  unloading  for  themselves  the  cars  in 
which  their  freight  is  shipped,  or  who  have  agreed  to  unload  such  cars  upon 
their  arrival  at  their  destination,  to  adopt  and  enforce  a  reasonable  regula- 
tion as  to  the  time  within  which  the  cars  may  be  unloaded  free  of  any  ex<- 
pense  for  storage,  and  to  fix  a  reasonable  rate  per  day  at  which  storage  or 
demurrage  for  delay  shall  thereafter  be  charged  for  the  use  of  such  cars  so 
long  as  they  remain  unloaded.  Such  reasonable  charge,  if  fixed  by  regula- 
tion and  brought  to  the  notice  of  the  consignee,  is  not  affected  by  the  fact 
that  it  is  called  "  demurrage, "  as  the  rules  which  govern  maritime  demurrage 
have  no  bearing  whatever  upon  the  subject  of  railroad  demurrage,  except 
that  both  are  charges  made  for  unreasonable  delay  in  unloading  a  vehicle  of 
commerce.     As  between  a  carrier  by  rail  and  a  coosignee  who  has  notice  of 
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«och  regulation  before  the  shipment  is  made  the  regulation  ia  valid  and 
operative,  whether  indicated  upon  the  bill  of  lading  or  not,  and  whether  th« 
shipment  is  made  to  the  order  of  the  consignor,  with  direction  to  notify  the 
consignee,  or  direct  to  the  latter  himself:  Miller  v.  Oeorjiu  R.  R.  etc.  Co.,  88 
Ga.  563;  30  Am.  St.  Rep.  170;  Baumbachv.  Gulf  etc.  Ry.  Go.,  4  Tex.  Civ.  App. 
650;  Crommelin  v.  Neva  York  etc.  R.  R.  Co.,  1  Abb.  App.  Dec.  472;  4  Keyes,  90; 
Miller  V.  MaivtJUld,  1 12  Mass.  260.  Among  the  earlier  cases  in  which  the  right 
of  a  railroad  company  to  charge  demurrage  for  the  unreasonable  detention  of 
its  cars  by  a  consignee  is  discussed,  is  that  of  t'Aica^oe^c.  liy.  Co.  v.  Jenkins,  103 
111.  588.  In  this  case  the  rijfht  was  denied,  and  the  court  said:  "  It  is  claimed 
that  appellant  had  the  riglit  to  hold  the  property  until  its  charges  for  demur- 
rage were  paid;  that  they  were  a  lien  on  the  property,  and  it  was  not  re- 
quired to  make  delivery  until  they  were  paid.  Tlie  claim  is  based  on  rules 
and  regulations  adopted  and  published  by  the  company.  It  will  be  conceded 
that  all  liens  are  created  by  law,  or  by  contract  of  the  parties.  Where  the 
law  gives  no  lien  neither  party  can  create  it  without  the  consent  or  agree- 
ment of  the  other.  The  consignees  were,  therefore,  not  bound  by  these 
rules  unless  they  assented  to  them  when  the  contract  for  shipping  the  goods 
was  entered  into  by  the  parties,  and  such  a  contract  is  not  claimed.  But  it 
is  insisted  that  as  the  rules  were  public,  and  generally  understoo<l,  it  must 
be  presumed  they  assented.  For  the  purpose  of  creating  such  a  lien  on 
property  the  law  will  never  indulge  such  presumption.  There  is  no  evidence 
or  agreement  that  either  the  consignor  or  consignee  ever  had  notice  or  knew 
of  such  regulations.     But  even  if  they  had,  unless  they  agreed  to  be  bound 
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if  it  exists  as  a  legal  right,  is  confined  to  the  maritime  law,  and  only  exists 
as  to  carriers  by  seagoing  vessels.  But  it  is  believed  to  exist  alone  by  force 
of  contract.  All  such  contracts  of  affreightment  contain  an  agreement  for 
demurrage  in  case  of  delay  beyond  the  period  allowed  by  the  agreement  or 
the  custom  of  the  port  allowed  the  consignee  to  receive  and  remove  the 
goods.  But  the  mode  of  doing  business  by  the  two  kinds  of  carriers  is 
essentially  different.  Railroad  companies  have  wareliouses  in  which  to 
■tore  freights.  Owners  of  vessels  have  none.  Railroads  disciiarge  cargoes 
carried  by  them.  Carriers  by  ship  do  not,  but  it  is  done  by  the  consignee. 
The  masters  of  vessels  provide  in  the  contract  for  demurrage,  while  railroads 
do  not,  and  it  is  seen  these  essential  differences  are,  under  the  rules  of  the 
maritime  law,  wholly  inapplicable  to  railroad  carriers."  The  subject  of 
maritime  demurrage  is  treated  quite  extensively  in  a  note  to  Van  Elten  v. 
NeuOon,  30  Am.  St.  Rep.  634-641. 

In  Burlinyton  etc.  R.  R.  Co.  v.  Chicago  Lumber  Co.,  15  Neb.  390,  it  was 
decided  on  the  authority  of  Chicago  etc.  Ry.  Co.  v.  Jenkins,  103  111.  588,  with- 
out any  discussion  of  the  question,  that  a  railroad  company  is  not  entitled 
to  charge  demurrage  for  freight  standing  in  its  cars,  unless  by  virtue  of  con- 
tract or  statutory  law,  or  possibly  by  such  use  and  custom  as  may  have  ac- 
quired the  force  of  law.  These  are  the  only  cases  maintaining  that  railroad 
carriers  have  no  right,  by  virtue  of  regulations  known  to  the  consignee,  to 
make  and  collect  a  reasonable  charge  for  delay  in  unloading  cars  after  rea- 
sonable time  given  therefor  after  their  arrival  and  notice  thereof  to  the  con- 
signee. The  doctrine  maintained  by  the  weight  of  authority,  as  well  as  by 
the  better  reasoning,  is  thus  stated  in  Miller  v.  Mansfield,  112  Mass.  260--62: 
•*  For  the  purpose  of  this  hearing  all  the  facts  which  the  defendant  offered  to 
show  are  to  be  taken  as  established.  We  must  assume,  therefore,  that  there 
was  an  existing  regulation  and  usage  of  the  Housatonic  Railroad  Company 
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th»t  •  oarload  of  freight  like  that  of  plaintifTe  should  l>e  unloaded  by  the 
•ousignee  within  twenty-four  hours  after  notice  to  him  of  its  arrival;  that 
for  delay  in  ualoadiag,  after  tweaty-four  hours,  the  consignee  should  pay 
two  dollars  a  day  for  each  car  belonging  to  the  other  railroad  companies, 
and  that  this  regulation  and  usage  was  kuowu  to  the  plaintiff.  Being  known 
to  the  plaintiff,  it  is  to  be  presumed,  in  the  absence  of  any  evidence  to  the 
contrary,  that  the  parties  contracted  in  reference  to  it.  It  enters  into  and 
forms  part  of  their  contract,  and  the  railroad  company  is  entitled  to  recover 
the  amount  fixed  by  the  usage,  by  virtue  of  plaintiff's  promise  to  pay  it.  This 
charge  is,  in  its  essential  character,  a  charge  for  storage.  After  the  arrival 
of  the  goods  at  their  destination  the  liability  of  the  company  as  common 
carriers  ceased,  but  they  became  liable  for  the  custody  of  the  goods  as  ware- 
housemen, and,  if  they  were  not  removed  within  a  reasonable  time,  were 
entitled  to  compensation  for  which  they  had  a  lien  as  warehousemen.  The 
parties,  by  their  agreement,  fixed  the  rate  of  compensation  which  the  com* 
pany  should  receive  and  the  time  when  it  should  commence.  It  is  not  ma* 
terial  that  the  goods  remained  in  the  cars  instead  of  being  put  into  a 
warehouse.  The  responsibility  of  the  company  for  their  custody  was  the 
same  as  if  they  had  been  stored,  and  they  had  the  right  to  retaia 
them  until  their  charges  were  paid."  In  Crommelin  v.  New  York  etc.  R.  R. 
Co.,  1  Abb.  App.  Dec.  47*2,  it  was  decided  that  the  inconvenience  to  a  rail* 
way  company  from  goods  being  left  in  its  cars  standing  in  a  public  high* 
way,  during  an  unreasoiiable  delay  of  the  consignee  to  remove  the  goods, 
constitutes  only  a  claim  m  the  nature  of  demurrage,  but  not  a  lien  on  the 
goods  for  the  payment  of  such  demurrage.  In  Baumbach  v.  Ottlf  etc.  Ry. 
Co.,  4  Tex.  Civ.  App.  650,  the  facts  were  that  plaintiff  had  a  carload  of 
lumber  on  one  of  defendant's  cars,  which,  by  agreement,  was  to  be  deliv* 
ered  at  a  certain  time.  It  was  not  delivered  until  a  month  and  a  half 
later,  when  plaintiff  refused  to  receive  it,  and  sued  for  the  value  of  the 
lumber.  The  defendant  claimed  as  a  setoff  two  hundred  dollars  for  de* 
murrage  due,  this  being  more  than  the  value  of  the  lumber.  The  rules  of 
the  defendant  company  provided  that  storage  should  be  charged  for  cars, 
if  not  unloaded  within  twenty-four  hours  after  notice  of  arrival,  for  the 
first  day  one  dollar,  for  the  second  two  dollars  and  fifty  cents,  and  for  the 
third  and  all  succeeding  days  five  dollars.  Plaintiff  was  notified  upon 
the  arrival  of  the  lumber  that  unless  he  received  it,  it  would  be  stored  to  his 
account.  The  court,  in  passing  upon  the  facts  thus  presented,  recognized 
the  rule  that  if  a  railroad  company  delivers  to  a  consignee  a  loaded  car,  to 
be  unloaded  by  the  latter,  the  carrier  may  charge  reasonable  demurrage 
fixed  by  regulation,  and  brought  to  the  notice  of  the  consignee,  but  decided 
that  this  rule  relates  to  ordinary  cases,  when  the  carrier  discharges  his 
duty,  and  delivers  the  car  within  the  proper  time,  and  when  by  the  con* 
signee's  delay  in  unloading  the  carrier  is  deprived  of  the  use  of  the  cur. 
But,  while  in  this  case  the  plaintiff  refused  to  accept  the  ear,  he  did  nob 
adopt  by  agreement  a  rate  of  demurrage  fixed  by  a  rule  of  the  company, 
of  which  he  is  not  shown  to  have  had  notice,  and  which  applies  only  to  a  dif* 
ferent  state  of  facts.  There  being  no  evidence  that  the  demurrage  charged 
is  reasonable,  and  as  it  is  in  excess  of  the  value  of  the  carload  of  lumber,  it  is 
to  be  presumed  that  it  is  unreasonable.  In  Miller  v.  Georgia  R.  R.  etc.  Co., 
88  Ga.  663,  30  Am.  St.  Rep.  170,  the  court,  in  upholding  th«  right  of  a  railroad 
company  to  make  and  enforce  a  regulation  imposing  a  reasonable  charge  for 
delay  in  unloadin^r  cars,  said:  "It  is  the  undoubted  right  of  a  common  car* 
rler  to  adopt  and  enforce,  as  between  itself  and  its  customers,  any  reasonable 
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regulation  for  the  conduct  of  its  business,  the  purpose  and  effect  of  which 
is  the  protection  of  the  carrier  and  the  benefit  of  the  public.  The  rnls 
ia  question,  we  think,  falls  clearly  within  the  scope  of  this  power.  It 
aeeks  to  prevent  the  diversion  and  detention  of  cars  from  the  legitimate 
work  of  trausportatiou,  as  well  as  to  secure  compensation  for  service  not 
otherwise  paid  for,  by  prescribing,  in  cases  where  by  contract  or  custom 
the  carrier  is  under  no  duty  to  unload  the  cars,  bat  they  are  to  be  an- 
ioaded  by  the  customer,  a  rate  per  diem  in  the  nature  of  a  charge  for 
storage,  to  begin  at  a  certain  time  after  the  cars  have  been  delivered  to  the 
customer,  or  placed  at  his  disposal  for  uuloadiug.  Such  a  regulation  can- 
not  be  regarded  as  unreasonable  so  loug  as  a  reasonable  time  is  allowed  for 
unloading,  and  so  long  as  the  charge  for  the  use  of  the  cars  beyond  that 
time  is  not  excessive.  The  law  compels  the  carrier  to  receive  the  goods 
of  the  public,  and  to  transport  and  deliver  them  within  a  reasonable  time: 
Code,  sec.  2029;  2  Am.  &,  £ug.  Ency.  of  Law,  tit.  Carriers,  p.  787.  To  do 
this  it  is  necessary  that  the  means  of  transportation  shall  be  under  the  car- 
rier's control,  and  that  after  the  duty  of  carriage  has  been  performed  its 
vehicles  shall  not  be  converted  into  storehouses  at  the  will  of  consignees, 
to  remain  such  indefinitely  and  without  compensation.  If  no  check  could 
be  placed  upon  such  detention  it  ia  plain  that  the  business  of  transporta* 
tion  would  be  at  the  mercy  of  private  interest  or  caprice,  and  that  carriers, 
thus  hampered  in  their  facilities,  and  unable  to  foresee  the  time  or  extent 
to  which  their  vehicles  would  be  diverted  from  the  work  of  carriage,  could 
not  provide  properly  for  the  demands  of  traffic,  or  perform  with  dispatch 
their  legitimate  function.  It  would  place  upon  the  carrier  the  burden  and 
expense  of  supplying  numerous  vehicles  not  needed  for  the  hauling  of 
freights,  thus  requiring  it  to  provide  extra  facilities,  as  well  as  to  render 
extra  service,  without  compensation  beyond  that  received  for  transporta- 
tion. It  would  result  in  the  accumulation  of  cars  on  the  carrier's  tracks, 
and  the  obstruction  in  a  greater  or  less  degree  of  the  movement  and  un- 
loading of  trains.  Not  only  would  loss  ensue  to  the  carrier,  but  consignees 
and  shippers  in  general,  and  the  people  at  large  must  suffer  seriously  from 
this  hindrance  to  the  due  and  regular  course  of  transportation.  In  this 
matter  the  public  have  rights  paramount  to  those  of  any  individual  or  class 
of  individuals,  and  the  business  of  the  common  carrier  must  be  so  conducted 
as  to  subserve  the  general  interest  and  convenience.  Especially  is  this  true 
as  to  railroad  companies,  in  view  of  the  important  franchises  granted  them 
by  the  public,  and  the  use  and  control  thus  acquired  of  highways  upon 
which  the  commerce  of  the  country  is  so  largely  dependent. 

The  need  of  regulations  of  the  kind  in  question  is  well  illustrated  by  the 
evidence  in  this  case.  The  general  manager  of  the  plaintiff  testified  that, 
before  this  rule  was  adopted,  consignees  were  often  dilatory  in  removing 
freight  from  the  cars  in  which  it  was  shipped,  and  "the  cars  were  detained 
day  after  day,  and  days  lengthened  into  weeks,  until  our  transportation 
work  was  subjected  into  immeasurable  embarrassment;  the  transportation 
of  the  company  was  well  nigh  paralyzed — not  for  lack  of  cars,  for  we  had 
plenty,  but  because  our  cars  were  converted  into  warehouseti.  The  trouble 
grew,  and  finally  culminated  in  a  threatened  blockage  throughout  the  coun- 
try. It  has  been  a  part  of  our  experience  to  be  threatened  with  suit  by  the 
shipper  for  not  moving  the  freight  promptly.  We  are  supposed  to  always 
have  our  cars  ready  to  transport  any  freight  that  is  offered;  we  endeavor  to 
make  proper  arrangements  to  do  so;  but  the  trouble  was  that  when  A  bad 
Ireight  to  ship,  B  had  oar  cars,  and  we  could  not  get  them." 
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It  was  contended  by  counsel  for  plaintiff  in  error  th»t  the  railroad  com«^ 
pany  could  unload  the  cars  into  a  warehouse  or  elevator,  and  thus  avoid 
detention.  On  the  other  hand,  counsel  for  the  railroad  contended  that  in 
the  case  provided  for  by  this  rule — that  is,  wliere  it  is  a  stipulation  of  the 
rates  or  contract  fur  transportation,  or  is  the  custom,  for  the  cars  to  be 
loaded  and  unloaded  by  the  owners  of  tlie  property — it  would  be  a  breach 
of  contract  if  the  company  were  to  unload,  which  would  subject  it  to,  at 
least,  nominal  damages.  We  do  not  tliink  it  material,  as  affecting  the  right^ 
to  make  a  charge  of  this  character,  that  the  goods  remain  in  cars  instead  of 
being  put  into  a  warehouse.  It  is  well  settled  that  the  carrier,  in  addition' 
to  its  compensation  for  the  carriage  of  goods,  has  the  right  to  charge  for 
their  storage  and  keeping,  as  a  warehouseman,  for  whatever  time  they 
remain  in  its  custody  after  reasonable  opportunity  has  been  afforded  the 
owner  to  remove  them:  Hutchinson  on  Carriers,  sec.  378;  Southwestern  R.  R. 
Co.  V,  Felder,  46  Ga.  433.  And  we  think  where  the  carrier's  duty  ends  witb 
the  transportation  of  the  car  and  its  delivery  to  the  customer,  and  no  further 
service  is  embraced  in  the  contract,  the  carrier,  after  a  reasonable  time  ha» 
been  allowed  for  unloading,  is  as  much  entitled  to  charge  for  the  further 
use  of  its  car  as  it  would  be  for  the  use  of  its  warehouse.  We  know  of  no- 
good  reason  why  it  should  be  restricted  to  the  latter  method  of  storage. 
There  is  no  law  which  inhibits  the  use  of  cars  for  this  purpose,  or  which 
requires  unloading  and  removal  of  the  goods  to  some  other  structure  before 
any  charge  for  storage  can  attach.  This  method  of  storage  may  in  many 
cases  be  as  effectual  as  any  other.  Indeed,  it  may  serve  the  customer's 
interest  and  convenience  much  better  to  have  the  car  placed  at  his  own 
place  of  business,  where  he  may  unload  it  himself,  or  where  it  may  be 
unloaded  by  purchasers  as  the  goods  are  sold,  thus  saving  drayage  and  other 
expenses,  than  to  have  it  unloaded  by  the  carrier,  and  the  goods  stored 
elsewhere  at  the  customer's  expense.  And  if  a  customer,  whose  duty  it  i» 
to  unload,  and  who,  failing  to  do  so  within  a  reasonable  time,  accepts  the 
benefit  of  storage  in  a  car,  by  requesting  or  permitting  the  carrier  to  con- 
tinue holding  it  unloaded,  in  his  service  and  subject  to  his  will  and  con- 
venience as  to  the  time  of  unloading,  he  cannot  be  heard  to  complain  of  the 
method  of  storage,  and  to  deny  the  right  to  any  compensation  at  all  for  this 
service,  on  the  ground  that  some  other  method  was  not  resorted  to.  He 
may  insist  that  the  rate  fixed  shall  not  be  unreasonable  or  excessive,  but 
the  law  cannot  be  invoked  to  declare  that  no  compensation  whatever  shaU 
be  charged  for  such  extra  service. 

It  was  contended  by  counsel  for  the  plaintiff  in  error  that  "demurrage,** 
which  is  the  designation  given  to  this  charge  by  the  rule  in  question,  ia 
allowed  only  in  maritime  law,  and  cannot  be  demanded  by  a  railroad  com* 
pany  in  the  absence  of  a  stipulation  therefor  in  the  bill  of  lading.  And  in 
support  of  this  view  the  cases  of  Chicago  etc.  Ry.  Co.  v.  Jenkins,  103  III. 
588,  and  Burlington  etc  R.  R.  Co.  v.  Chicago  Lumber  Co.,  15  Neb.  391,  are 
cited.  In  the  former  of  these  cases  it  is  said:  "The  right  to  demurrage,  if 
it  exists  as  a  legal  right,  is  confined  to  the  maritime  law,  and  only  exists  aw 
to  carriers  by  seagoing  vessels.  But  it  is  believed  to  exist  alone  by  force 
of  contract.  All  such  contracts  of  affreightment  contain  an  agreement  for 
demurrage  in  case  of  delay  beyond  the  period  allowed  by  the  agreement,  or 
the  custom  of  the  port  allowed  the  consignee  to  receive  and  remove  the 
goods.  But  the  mode  of  doing  business  by  the  two  kinds  of  carriers  is 
essentially  different.  Railroad  companies  .have  warehouses  in  which  to 
atore  freights;  owners  of  vessels  have  nous.     Bailroads  discharge  cargoes 
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carried  by  them.  Carriers  by  ship  do  not,  but  it  is  doae  by  the  consignee. 
The  masters  of  vessels  provide  in  the  contract  for  demurrage,  while  rail- 
roads do  not;  and  it  is  seen  tliat  these  essential  differences  are,  under  tb« 
rules  of  the  maritime  law,  wholly  inapplicable  to  railroad  carriers."  Th* 
ilecisiou  in  the  Nebraska  case  does  not  go  into  any  discussion  of  the  ques- 
tion, but  merely  cites  and  follows  the  holding  of  the  Illinois  court.  In  oar 
■opinion  the  reasoning  above  quoted  is  inconclusive.  We  see  no  satisfactory 
reason  why  carriers  by  railroads  should  not  be  entitled  to  compensation  for 
the  unreasonable  delay  or  detention  of  their  vehicles,  as  well  as  carriers  by 
sea.  What  we  have  already  said,  we  think,  is  a  sufficient  answer  to  tbo 
reason  assigned,  that  railroads  have  warehouses  in  which  to  store  freights. 
And  the  reason  that  "railroads  discharge  cargoes  carried  by  them"  and 
^'carriers  by  ship  do  not,  but  it  is  done  by  the  consieuee,"  of  conrse  cannot 
operate  as  to  the  cases  provided  for  by  this  rule,  which  by  its  terms  applies 
only  where  the  unloading  is  to  be  done  by  the  owners  of  the  property.  Nor 
is  it  settled  that  the  right  to  demurrage  in  maritime  law  exists  only  by 
express  contract.  In  this  country  the  courts  have  repeatedly  declined  to 
following  the  rulings  of  the  English  common-law  courts  on  this  subject, 
and  have  held  that  the  shipowner  has  a  lien  upon  the  cargo  fur  demurrage, 
aiotwithstanding  the  absence  of  any  stipulation  therefor  in  the  bill  of  lad- 
ing: 5  Am.  Sc  Eng.  Ency.  of  Law,  tit.  Demurrage,  p.  546;  Porter  on  Bills 
of  Lading,  sec.  356.  See,  also,  Huntley  v.  Dows,  55  Barb.  310,  and  Haw- 
good  V.  1310  Tons  of  Coal,  21  Fed.  Rep.  681,  and  cases  there  cited. 

But  we  are  not  controlled  by  the  principles  which  govern  as  to  demur- 
rage under  the  maritime  law.  The  adoption  by  the  railroad  company  of  the 
term  "demurrage"  as  a  designation  for  this  charge  does  not  require  us  to 
resort  to  that  law  as  a  standard  for  testing  the  validity  of  the  rule.  We 
^re  to  look  to  the  real  substance  and  effect  of  the  rule,  rather  than  to  the 
analogies  suggested  by  the  technical  designation  which  the  carrier  in  this 
instance  has  seen  fit  to  adopt.  To  hold  that  because  the  conditions  of  car- 
riage by  sea  are  different  no  charge  under  this  name  can  be  enforced  by  a 
•carrier  by  land,  or,  that  if  allowed,  it  must  be  governed  by  the  rules  of  the 
marine  law,  would  be  to  adopt  a  narrow  and  merely  technical  view,  ignor- 
ing well-recognized  grounds  of  public  policy,  and  the  right  of  the  carrier  to 
prescribe  reasonable  rules  and  regulations  for  its  own  safety  and  the  benefit 
of  the  public  The  instances  are  few  in  which  regulations  similar  to  the 
one  in  question  have  been  passed  upon  by  the  courts.  The  only  c&sea  we 
have  found  in  which  the  right  of  a  railroad  company  to  make  a  charge 
of  this  kind  is  denied  are  the  ones  above  referred  to.  On  the  other 
hand  the  right  is  sustained  by  the  supreme  court  of  Massachusetts:  Miller 
V.  Mansfield^  112  Mass.  260.  See,  also,  a  full  and  able  discussion  of  the 
question  by  Toney,  J.,  of  the  law  and  equity  court  of  Louisville,  Kentucky, 
in  a  decision  which  has  appeared  since  the  judgment  in  the  present  case  was 
announced:  Kentucky  Wagon  Mfg.  Co.  v.  Louisville  etc  R.  R.  Co.,  11  Ry.  k 
Corp.  Jour.  49. 

2.  Wa  oanuot,  as  a  matter  of  law,  say  that  the  rate  of  one  dollar  per  day 
for  each  car  is  unreasonable.  It  is  not  necessarily  unrea^4onable  because 
the  cars  vary  in  capacity,  nor  because  a  part  of  a  day  is  charged  for  as  a 
whole  day;  nor  can  we  hold  that  the  customary  rates  for  storage  in  ware- 
honses  and  elevators  must  be  the  measure  of  compensation  where  the  stor- 
age is  in  oars  on  the  tracks  of  a  railroad.  Indeed,  if  it  be  a  legitimate  ob- 
ject of  this  rule  to  prevent  the  diversion  of  cars  from  the  work  of  carriage, 
it  would  seem  but  proper  that  the  charge  for  their  nse,  when  detained  as  a 
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means  of  storage,  should  not  be  such  as  to  enconrage  customers  to  adopt 
that  means  instead  of  the  more  regular  and  usual  methods.  Moreover, 
there  was  no  evidence  to  show  that  the  rate  fixed  by  this  rule  was  higher 
than  those  customary  for  storage  of  other  kiuds.  Ou  the  contrary,  there 
was  evidence  tending  to  show  that  storage  in  a  car,  at  the  rate  fixed  by  the 
rule,  niight  be  much  less  expensive  than  storage  elsewhere,  the  general 
manager  of  the  railroad  company  testifying  that  the  modern  car  carries 
from  fifty  thousand  to  sixty  thousand  pounds,  and  that  storage  in  the  com- 
pany's depot  of  a  carload  of  fifty  thousand  pounds  would  amount  to  one 
dollar  and  twenty-five  cents  per  day.  He  testified  further:  '*  The  rate  of  one 
dollar  per  day  does  not  compensate  us  for  the  detention  of  the  cars,  and  it 
was  simply  to  induce  the  shipper  to  unload  that  the  rule  was  passed." 

3.  That  the  rule  was  promulgated  by  a  person  or  board  of  persons  repre- 
senting a  combination  of  carriers  did  not  impair  its  effect  as  a  regulation  of 
this  particular  company.  A  common  carrier,  though  a  corporation,  makes 
a  regulation  its  own  by  adopting  it  and  acting  upon  it,  irrespective  of  the 
source  from  whence  it  is  derived. 

4.  Where  a  regulation  of  this  character  is  known  to  the  customer  before 
the  contract  of  transportation  is  made,  it  is  to  be  presumed,  in  the  absence 
of  any  evidence  to  the  contrary,  that  the  parties  contracted  with  reference 
to  it  {Millei-  V.  Mansfield,  112  Mass.  260);  and  it  is  operative  whether  indi- 
<»ted  upon  bills  of  lading  or  not,  and  whether  the  shipments  are  made  to 
the  order  of  the  consignor,  with  the  customary  direction  to  notify  the  cus- 
tomer, or  directly  to  the  customer  himself:  Miller  v.  Oeonjia  R.  /?.  etc  Co.t 
68  Ga.  670-^76;  30  Am.  St.  Rep.  170. 


Michael  v.  Roanoke  Machine  Works. 

[90  Virginia,  492,] 

Mastbb  and  Servant — Risks  Assumed  by  Servant. — A  servant  upon 
entering  an  employment  assumes  only  such  risks  as  are  within  or  natn- 
rally  incident  thereto,  and,  if  he  is  ordered  to  temporarily  work  in  an- 
other department  of  the  master's  general  business  where  the  work  is 
of  such  a  different  character  that  it  cannot  be  said  to  be  within  the 
scope  of  the  employment,  he  does  not,  by  obeying  such  orders,  neoea- 
sardy  assume  the  risks  incident  to  the  work. 

Mastkr  and  Servant — Dutt  to  Warn  Servant  or  Danger— Neoli- 
OENCB  OF  Master. — A  servant  has  a  right  to  assume,  when  placed  in 
a  situation  of  danger  where  engrossing  duties  are  required  of  him,  that 
the  master  will  not,  without  proper  warning,  submit  him  to  other 
perils  unknown  to  him,  and  from  whic|j|i  the  work  exacted  necessarily 
distracts  his  attention.  The  failure  of  the  master  to  so  warn  the  serv- 
ant is  negligence,  for  which  he  is  liable  in  case  of  injury  to  the  servant 
while  thus  engaged. 

IfiSTEK  AND  Servant. — Risk  not  Assumed  by  Servant — Neqlioenci 
0»  Master. — A  servant  employed  as  a  helper  in  a  boiler-shop,  injured 
by  having  a  heavy  crane  run  against  him  without  warning  or  precau- 
tion taken  for  his  safety  and  protection,  while  he  is  in  a  dangerous 
position  under  a  foreman's  orders  performing  a  service  new  to  him,  ia 
not  guilty  of  contributory  negligence  in  not  keeping  a  lookout  for  his 
own  safety  if  when  he  first  assumes  the  hazardous  position  the  crane 
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is  stationary,  is  afterward  started  withont  any  signal  or  warning  to 
him,  and  the  service  he  is  performing  is  snch  as  to  engross  his  entiro 
attention.  In  such  case  the  foreman  is  negligent,  and  the  master  i» 
liable  therefor. 
Pbactioe— Neglioenoe— Propkr  Argument. — lu  an  action  to  recover 
for  personal  injury  caused  by  negligence  counsel  may,  in  discussing 
the  amount  of  damages  to  be  awarded,  properly  state  to  the  jury  that 
a  demurrer  to  the  evidence  is  a  practical  admission  of  the  negligence 
alleged. 

Hardaway  &  Payne,  Staples  <&  Munford,  and  Scott  &  Staples^ 
for  the  plaintiff  in  error. 

S.  Griffin  and  J.  A.  Watts,  for  the  defendant  in  error. 

*•*  Lewis,  P.  This  was  an  action  for  personal  injuries 
sustained  by  the  plaintiff  while  in  the  employ  of  the  de- 
fendant connpany  as  a  helper  in  its  boiler-shop.  At  the  trial 
the  defendant,  without  offering  any  evidence,  demurred  to 
the  plaintiff's  evidence,  whereupon  the  jury  conditionally  as- 
sessed the  damages  at  ten  thousand  dollars.  The  court, 
however,  sustained  the  demurrer,  and  gave  judgment  for  the 
defendant. 

The  injury  complained  of  was  caused  by  the  crane,  as  it  is 
called,  being  run  against  the  plaintiff's  right  arm,  which 
crushed  it,  and  necessitated  its  amputation.  The  crane  is  a 
huge,  ponderous  machine  used  for  moving  engine-boilers  and 
other  heavy  weights  from  one  place  in  the  shop  to  another, 
the  motive  power  being  supplied  by  an  engine.  It  moves  on 
flange  wheels,  which  run  on  iron  rails  at  either  side  of  the 
shop.  These  rails  are  laid  on  walls  about  twenty-five  feet 
high,  and  the  axles  of  the  crane  consequently  extend  across  the 
shop.  The  machinery  of  the  crane,  including  the  grappling- 
hook,  hangs  under  the  axles,  as  does  the  cab,  which  is  occu- 
pied by  the  operator  of  the  crane.  On  the  floor  below  several 
hundred  men  are  employed,  whose  position,  in  consequence 
of  the  *•*  swinging  of  the  grappling-hook  when  the  crane  is 
in  motion,  is  one  of  danger,  requiring  the  operator's  constant 
attention. 

The  plaintiff  testified  that  when  he  arrived  at  the  shops 
the  morning  of  the  accident  the  fire  in  the  engine  that  runs^ 
the  crane  had  been  extinguished;  that  some  time  after- 
ward he  was  ordered  by  the  foreman  of  the  boiler-shop  to 
empty  certain  pans  which  were  fixed  under  the  shafting  to 
catch  the  waste  oil;  that  this  shafting  is  hung  about  two  and 
A  half  feet  below  the  track  on  which  the  crane  runs,  and  thai 


Feb.  1894.]    Michael  v.  Roanokb  Machinb  Works.        929 

to  enable  hirn  to  empty  the  pans  he  had  to  sit  down  on  the 
wall,  with  his  feet  and  legs  hanging  over  the  side  of  it,  then 
hang  his  right  arm  across  the  rail,  lean  forward,  and  with 
his  left  hand  "  reach  down  and  take  off  the  buckets."  He 
also  says  that  when  he  started  to  obey  the  foreman's  order 
the  crane  was  still  stationary,  and  that  after  emptying  two  of 
the  pans  he  looked  and  it  was  standing  in  the  same  position, 
about  one  hundred  and  fifty  or  more  feet  distant  from  him, 
but  that  while  he  was  in  the  act  of  taking  off  the  third  pan 
"  they  ran  the  crane  up,  without  any  warning,"  and  crushed 
his  arm. 

The  pans  were  hung  on  wire,  and  **  it  took  some  time,"  he 
says,  "to  undo  the  wire."  It  seems  that  he  had  been  en- 
gaged ten  or  fifteen  minutes  in  attempting  to  unfasten  the 
third  pan  when  the  accident  occurred;  and  as  it  does  not 
affirmatively  appear  that  this  was  an  unreasonable  time,  the 
inference,  on  the  demurrer  to  evidence,  is  that  it  was  not.  In 
the  position  he  was  in,  which,  he  says,  was  necessary  to  en- 
able him  to  remove  the  third  pan,  the  crane  approached  him 
from  the  rear;  and  when  asked  to  explain  why  this  position 
was  necessary  he  answered:  "  Because  it  was  a  double  pulley. 
They  had  a  large  pulley  where  the  belt  came  through  from 
the  belt  room,  and  it  had  a  box  on  each  side,  and  in  order  to 
take  off  the  box  on  the  eastern  side  I  had  to  hang  with  my 
back  to  the  crane  and  take  it  off  with  my  left  hand." 

The  plaintiff  was  employed  as  "  a  helper  in  the  boiler-shop 
to  help  boilermakers."  Nothing  was  said  in  the  contract  of 
service  ***  about  removing  oil-pans,  and,  although  he  had 
been  in  the  service  about  four  months  when  the  accident 
occurred,  he  had  never  before  been  ordered  to  perform  that 
duty.  In  other  departments  of  the  company's  business  there 
were  men  specially  employed  to  do  similar  service,  and  since 
the  accident  a  man  has  been  employed  for  that  special  ser- 
vice in  the  boiler-shop. 

Usually  the  whistle  is  blown,  as  a  signal,  when  the  engine 
that  runs  the  crane  is  started;  and  when  the  crane  was 
started,  immediately  before  the  accident,  the  whistle  sounded 
twice,  but  neitlier  the  plaintiff  nor  his  companion,  Lawhorne, 
heard  it.  This  was,  no  doubt,  owing  to  the  great  noise  inci- 
dent to  the  operations  in  the  boiler-shop,  which  is  described 
by  one  of  the  witnesses  as  "deafening."  Another  says: 
"  You  can  hardly  hear  yourself  in  there  at  all."  The  evi- 
dence, moreover,  is  that  there  is  no  signal  for  the  starting  of 
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the  crane,  and  that  the  running  of  the  engine  does  not  necea- 
«{irily  mean  that  the  crane  is  in  motion.  The  operator  of  the 
crane  testified  expressly  that  "there  is  no  signal  for  moving 
the  crane,  and  no  one  to  look  out  for  persons  on  the  wall." 

Counsel  for  the  company  assumed  in  the  argument  that 
the  movement  of  the  crane  does  not  exceed  a  speed  of  one 
hundred  feet  in  three  minutes,  but  this  assumption  is  not 
warranted  by  the  record.  The  point,  however,  in  our  view 
of  the  case  is  not  a  material  one. 

The  questions  to  be  determined  are:  1.  Whether  the  de- 
fendant company  was  negligent;  and  2.  Whether,  if  it  was, 
the  plaintiff  was  guilty  of  such  contributory  negligence  as  to 
defeat  a  recovery. 

It  is  an  undisputed  rule  of  the  common  law  that  the  serv- 
ant, when  he  enters  the  service  of  another,  impliedly  assumes 
the  hazards  of  the  employment,  including  the  negligence  of 
fellow-servants.  But  this  applied  assumption  is  confined  to 
those  risks  which  are  within,  or  naturally  incident  to,  the 
employment.  Tiierefore,  if  the  servant  is  ordered  to  tempo- 
rarily work  in  another  department  of  the  general  business, 
where  *••  the  work  is  of  such  a  different  character  that  it 
cannot  be  said  to  be  within  the  scope  of  the  employment,  he 
will  not,  by  obeying  such  orders,  necessarily  assume  the  risks 
incident  to  the  work:  Joiies  v.  Old  Dominion  Cotton  Mills,  82 
Va.  140;  3  Am.  St.  Rep.  92;  Railroad  Co.  ▼.  Fort,  17  Wall. 
653;  Pittsburgh  etc.  Ry.  Co.  v.  Adams,  105  Ind.  151. 

It  is  not  necessary,  however,  to  rest  the  decision  of  the 
present  case  upon  this  principle.  We  think  the  plaintiff  is 
entitled  to  recover,  on  the  broad  ground  that  it  is  the  duty  of 
the  master  to  take  ordinary  care  for  the  servant's  protection, 
in  the  course  of  the  employment,  and  that  this  has  not  been 
done  in  the  present  case. 

In  Priestley  v.  Foxoler,  3  Mees.  &  W.  1,  the  earliest  reported 
case  on  the  subject,  while  it  was  held  that  the  master  was 
not  liable  in  that  case  for  injuries  received  by  the  servant  in 
consequence  of  the  breaking  down  of  an  overloaded  van,  yet 
it  was  laid  down  as  an  undoubted  proposition  that  "the 
master  is  bound  to  provide  for  the  safety  of  his  servant  in  the 
course  of  his  employment,  to  the  best  of  his  judgment,  infor- 
mation, and  belief."  The  same  principle  has  since  been  re- 
peatedly recognized  by  the  house  of  lords,  by  the  supreme 
court  of  the  United  States,  and  by  the  courts  of  the  several 
states  of  the  union:  Paterson  ▼.  Wallace,  1  Macq.  748;  Hough 
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V.  Railway  Co.,  100  U.  S.  213;  Baltimore  etc.  R.  R.  Co.  v« 
McKenzie,  81  Va.  71;  Richmond  etc.  Ry.  Co,  v.  Norment,  84 
Va.  167;  10  Am.  St.  Rep.  827;  Richlanda  Iron  Co.  v.  Elkintf 
90  Va.  249. 

In  the  last-mentioned  case,  after  referring  to  this  rule,  it 
was  added  that  the  master  is  also  bound,  so  far  as  he  can  by 
the  use  of  ordinary  care,  to  avoid  exposing  his  servants  to 
extraordinary  risks,  and  that  the  failure  of  one  who  employs 
servants  in  a  complex  and  dangerous  business  to  prescribe 
rules  sufficient  for  its  orderly  and  safe  management  is  negli* 
gence. 

Accordingly,  the  servant  has  a  right  to  assume,  when 
placed  in  a  situation  of  danger  ^vhere  engrossing  duties  are 
required  of  him,  that  the  master  will  not,  without  proper 
warning,  subject  *•''  him  to  other  perils  unknown  to  him, 
and  from  wiiich  the  work  exacted  necessarily  distracts  his 
attention:  14  Am.  &  Eng.  Ency.  of  Law,  855.  This  was  the 
principle  of  the  decision  in  Richmond  etc.  Ry.  Co.  v.  Norment, 
84  Va.  167;  10  Am.  St.  Rep.  827;  and,  as  is  well  stated  in 
a  recent  Indiana  case,  another  duty  of  the  master  is  "  not  to 
expose  an  inexperienced  servant,  at  whose  hands  he  requirtti 
a  dangerous  service,  to  such  danger  without  giving  him 
warning.  He  must  also  give  him  such  instruction  as  will 
enable  him  to  avoid  injury,  unless  both  the  danger  and  the 
means  of  avoiding  it  are  apparent":  Atlas  Engine  Works  v. 
Randall,  100  Ind.  293;  50  Am.  Rep.  798. 

These  salutary  rules,  which  are  founded  in  justice  and  pub- 
lic policy,  have  been  disregarded  in  the  present  case.  Not 
only  was  there  no  warning  or  instruction  given  the  plaintiff 
before  he  was  ordered  to  perform  the  dangerous,  and  to  him 
novel,  duty  of  emptying  the  oil-pans,  but  the  crane  was  started 
and  driven  upon  him,  without  any  signal  being  given  that  he 
could  hear,  or  any  lookout  provided,  or  precaution  of  any  sort 
taken  to  warn  him  of  its  approach.  The  youth  Langhorne, 
who  was  with  him  on  the  wall  at  the  time  of  the  accident, 
was  not  ordered  to  accompany  him  as  a  lookout,  but  to  hold 
a  bucket  for  the  waste  oil  to  be  poured  into  from  the  pans; 
and  had  he  been  sent  as  a  lookout,  any  negligence  on  his 
part,  while  acting  in  that  capacity,  would  have  been  the  com- 
pany's negligence:  Baltimore  etc.  R.  R.  Co.  y.  McKenzie,  81 
Va.  71. 

It  is  contended,  however,  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  not  looking  out  for  his  own  safety; 
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and  Marks  v.  Petersburg  R.  R.  Co.,  88  Va.  1,  is  relied  upon: 
That  was  the  case  of  a  fatal  injury  to  a  person  while  attempt- 
ing to  cross  a  railroad  track  at  a  street  crossing;  and  it  was 
held  that  there  could  be  no  recovery  because  of  the  failure  of 
the  plaintiflPs  intestate  to  exercise  ordinary  care.  But  the 
present  case  is  widely  different  from  that;  and  as  negligence 
18  a  relative  term,  each  case  must  be  determined  on  its  own 
circumstances. 

***  Here  the  plaintiff  was  ordered  to  do  work,  which,  ac- 
cording to  the  evidence,  the  credit  of  which  is  admitted  by 
the  demurrer  to  evidence,  required  his  undivided  attention. 
It  was,  besides,  work  as  to  which  he  was  inexperienced.  He 
testifies  that  he  was  never  on  the  wall  but  twice  before  the 
accident,  and  that  on  each  of  those  occasions  he  was  sent  to 
do  entirely  different  work.  This  was  presumably  known  to 
the  foreman  of  the  shop,  who  yet  gave  him  no  warning  or  in- 
struction when  the  order  to  empty  the  pans  was  given. 

He  testifies,  moreover,  that  when  he  arrived  at  the  shops 
the  fire  in  the  engine  that  runs  the  crane  had  been  extin- 
guished, and  that  the  crane  was  stationary.  How  long  after 
this  it  was  that  he  was  ordered  to  empty  the  pans  does  not 
distinctly  appear;  but  when,  in  obedience  to  the  order,  he 
went  on  the  wall,  the  crane  was  still  stationary,  and,  as  he 
supposed,  for  the  same  reason;  and  it  had  not  moved  from 
that  position  when,  after  he  had  removed  two  of  the  pans,  he 
looked  in  that  direction. 

The  defendant  contends  that  the  plaintiff,  by  turning  his 
head,  could  have  seen  the  approach  of  the  crane,  and  that  he 
was  negligent  in  not  keeping  a  proper  lookout.  But  the  en- 
grossing nature  of  the  duty  he  was  performing,  and  all  the 
other  circumstances  of  the  case  already  adverted  to,  together 
with  the  presumption,  upon  which  he  had  a  right  to  rely, 
that  the  defendant  would  act  with  due  care  in  providing  for 
his  safety,  negative  the  idea  of  contributory  negligence  on 
his  part,  and  entitle  him  to  recover. 

It  is  not  to  be  overlooked  that  the  case  stands  on  a  demur- 
rer to  evidence,  and  consequently  that  all  inferences  from  the 
evidence  most  favorable  to  the  demurree  are  to  be  drawn 
when  there  is  any  doubt  as  to  which  of  two  or  more  inferences 
shall  be  deduced.  In  such  a  case  the  established  test  is  that 
laid  down  by  Judge  Stanard  in  Ware  v.  Stephenson,  10  Leigh, 
155,  who  said:  "When  the  question  is  whether  or  no  a  fact 
ought  to  be  taken  as  established  by  the  evidence,  either  di- 
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rectly  or  *••  indirectly,  in  favor  of  the  demurree,  I  do  not 
know  a  juster  test  than  would  be  furnished  by  the  inquiry 
Would  the  court  set  aside  the  verdict  had  the  jury  on  the 
evidence  found  the  fact?  If  the  verdict  so  finding  the  fact 
would  not  be  set  aside  it  ought  to  be  considered  as  estab- 
lished by  the  evidence  demurred  to."  And  in  a  long  line  of 
cases  this  court  has  decided  that,  where  some  evidence  has 
been  given  tending  to  establish  the  fact  in  issue,  or  where  the 
evidence  consists  of  circumstances  or  presumptions,  a  verdict 
fairly  rendered  ought  not  to  be  set  aside  merely  because  the 
court,  if  upon  the  jury,  would  have  given  a  different  verdict, 
but  the  evidence  must  be  plainly  insufiBcient  to  justify  the 
verdict  being  set  aside. 

Viewing  the  case  at  bar  in  the  light  of  these  principles  we 
are  constrained  to  the  conclusion  that  had  the  jury,  upon  the 
whole  case,  found  for  the  plaintiff,  it  would  have  been  im- 
proper to  set  aside  the  verdict,  and,  therefore,  that  judgment 
on  the  demurrer  ought  to  have  been  given  for  the  plaintiff. 

As  to  the  action  of  the  trial  judge  in  permitting  the  plain- 
tiff's counsel  in  the  argument  upon  the  question  of  the  quau' 
turn  of  damages  to  state  to  the  jury  that,  so  far  as  they  were 
concerned,  the  demurrer  to  evidence  was  a  practical  admis- 
sion of  negligence  on  the  part  of  the  defendant,  we  see  noth- 
ing to  the  prejudiceof  the  defendant. 

For  the  reasons,  however,  already  stated,  the  judgment 
must  be  reversed,  and  final  judgment  entered  for  the  plaintiff 
for  the  damages  conditionally  assessed  by  the  jury,  with  in- 
terest and  costs. 

Judgment  reversed.  

Master  and  Servant — Assumption  of  Risks.— Gbneral  Rulb— A  serv. 
ant  entering  upon  an  employment  assumes  the  ordinary  risks  incident  to 
the  business  in  which  he  engages:  We8te7-n  Stone  Go.  v.  Whalen,  151  111.  472; 
42  Am.  St.  Rep.  244;  Orwa/j  v.  Mannix,  17  Col.  564;  31  A.m.  St.  Rep.  340, 
and  note;  Fitzgerald  v.  Connecticut  Ricer  Paper  Co.,  155  Mass.  155;  31  Am. 
St.  Rep.  537,  and  note.  See  the  note  to  Wagner  v.  Jayne  Chemical  Co.,  30 
Am.  St.  Rep.  749. 

Master  and  Servant — Duty  to  Warn  Servant. — Employers  owe  it 
as  a  duty  to  inexperienced  employees  to  point  out  the  dangers  of  which  they 
themselves  have,  or  ought  to  have,  knowledge,  and  to  give  such  warnings  a« 
may  lead  to  the  avoidance  of  injury  by  the  exercise  of  reasonable  care:  Chi' 
cago  etc.  Brick  Co.  v.  Reinneiger,  140  111.  334;  33  Am.  St.  Rep.  249,  and  note. 
To  the  same  effect  see  Reynolds  v.  Boston  etc.  R.  R.  Co.,  64  Vt.  66;  33  Am, 
St.  Rep.  908,  aad  note.  See,  further,  the  note  to  Orman  r,  Mannix,  31 
St.  Rep.  349. 
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Craig  v,  "Williams. 

[90  Virginia,  500.] 

Apfsai. — Amount  Necessary  to  JoRisDicrxoN. — The  sapreme  court  of 
Virginia  has  jnrisdiction  of  an  appeal  by  several  parties  if  the  amount 
in  controversy  as  to  one  amounts  to  the  jurisdictional  amount  or  more, 
although  the  amount  involved  as  to  the  others  is  below  such  amount, 
provided  the  questions  as  to  all  are  the  same,  and  the  claims  have  beea 
consolidated  and  heard  together. 

Attachmixt — Retorn. — An  attachment  in  equity  as  well  as  at  law  to  be 
valid  must  be  made  returnable  to  a  term  of  the  court  in  which  the 
■uit  is  pending,  and  not  to  a  rule  day  of  such  court. 

Chattel  Mortoaobs — Validity  of — Property  Removed  to  Another 
State. — A  chattel  mortgage  valid  under  the  laws  of  the  state  where  ife 
it  executed,  both  as  between  the  immediate  parties  thereto  and  as 
against  third  parties,  is  valid  in  another  state  to  which  the  pro[)erty 
has  been  removed,  although  not  executed  according  to  the  laws  of  tlie 
latter  state.. 

Anderson  <fc  Hainton  and  Staples  <fe  Mtmford,  for  the  ap- 
pellant. 

Dillard  &  Lee  and  Kean  &  Lih,  for  the  appellees. 

»•*  Lacy,  J.  The  appellees,  Williams,  White  &  Co., 
brought  their  suit  in  equity  in  the  circuit  court  of  Franklin 
county,  and  for  an  attachment  on  certain  personal  property 
situated  in  said  county,  against  the  appellant,  John  H.Craig, 
and  Ormond  &  Goforth,  nonresidents  of  the  state  of  Virginia, 
to  have  satisfaction  of  certain  debts  due  by  the  said  Ormond 
<fe  Goforth  to  the  said  complainants.  Ormond  &  Goforth  are 
railroad  contractors  and  constructionists  doing  work  in  the 
said  county  of  Franklin,  in  the  state  of  Virginia,  where  the 
said  property  is  situated.  The  said  John  H.  Craig  is  a  non- 
resident of  Virginia,  resident  in  the  state  of  South  Carolina, 
and  the  mortgagee  in  a  mortgage  executed  by  the  said  Or- 
mond &  Goforth  in  the  said  state  of  South  Carolina,  on  the 
second  day  of  November,  1890,  upon  the  property  attached, 
now  in  this  state,  and  otlier  property  then  in  the  state  of 
South  Carolina,  which  was  admitted  to  record,  upon  insuf- 
ficient authentication  by  the  law  of  this  state,  on  the  twenty- 
sixth  day  of  November,  1891,  by  the  evidence  of  one  witness^ 
one  J.  S.  Brice.  Upon  the  bringing  of  this  suit,  numerous 
other  suits  were  brought  for  different  debts  of  various 
amounts,  varying  in  amount  from  thirteen  hundred  dollars 
to  fifty  dollars,  but  otherwise  identical  in  character;  and,  in 
proceedings  had  in  them,  they  were  consolidated  and  heard 
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with  the  first-named  suit,  and  the  same  degree  rendered  for 
all.  None  of  these  debts  appear  to  be  disputed  or  denied, 
but  the  point  of  contest  between  the  several  plaintiffs  and  the 
defendant  Craig  is  as  to  the  priority  of  the  home  attach- 
ments, issued  and  levied  in  the  county  of  Franklin,  and  th« 
lien  of  the  mortgage  executed  in  the  state  of  South  Carolina, 
and  duly  recorded  according  to  the  laws  of  that  state.  The 
circuit  court  held  the  foreign  mortgage  ineffectual  for  want 
of  proper  recordation  in  the  state  of  Virginia,  and  sustained 
the  lien  of  the  attachments,  and  decreed  accordingly  for 
their  several  debts  in  favor  *®*  of  the  attaching  creditors; 
whereupon  John  H.  Craig  applied  for  and  obtained  an  ap- 
peal to  this  court. 

The  first  question  which  arises  here  on  the  appeal  is  by 
certain  attaching  creditors,  Oglesby,  Tutwiler  &  Co.,  and 
others,  who,  like  them,  have  debts  of  less  amount  than  five 
hundred  dollars,  it  being  conceded  that  the  debts  of  Will- 
iams, White  &  Co.  and  Sims  <fe  Woell  exceed  the  said  sura 
of  five  hundred  dollars,  which  is  necessary  to  give  this  court 
jurisdiction  of  such  an  appeal,  which  is  merely  pecuniary; 
and  they,  the  said  Oglesby,  Tutwiler  &  Co.,  and  others  in 
like  situation,  insist  that  the  appeal  should  be  dismissed  as 
to  them,  for  the  stated  reason  that  the  amount  involved  is 
less  than  the  amount  required  to  sustain  the  jurisdiction  of 
this  court.  This  court  has  no  jurisdiction  to  hear  an  appeal 
which  is  merely  pecuniary,  and  is  less  in  amount  than  five 
hundred  dollars.  In  order  that  the  defendant  may  enjoy 
the  right  of  appeal  when  it  depends  on  the  amount  the 
judgment  or  decree  must  be  for  at  least  five  hundred  dollars, 
principal  and  interest,  exclusive  of  cost,  and,  that  the  plain- 
tiff may  enjoy  it,  his  claim  must  not  be  less  than  five  hun- 
dred dollars,  principal  and  interest;  and,  if  several  creditors 
are  seeking,  by  creditors'  bill,  to  subject  property  to  their 
debts,  no  one  of  which  amounts  to  as  much  as  five  hundred 
dollars,  although,  in  the  aggregate,  the  sum  is  much  greater, 
there  can  be  no  appeal  on  the  creditors'  part,  because  their 
claims  are  independent  one  of  another;  but  the  owner  of  the 
property,  when  the  total  debts  is  as  much  as  five  hundred 
dollars,  although  severally  the  claims  be  less,  may  appeal:  4 
Minor  Institutes,  857;  Umharger  v.  Watts^  25  Gratt.  167;  Wvi- 
chcster  etc.  R.  R.  Co.  v.  Colfelt,  27  Gratt.  779,  780;  Devriea 
V.  Johnston,  27  Gratt.  808;  Gage  v.  Crockett.  27  Gratt.  735. 
And,  where  the  interests  are  distinct  and  separate  on  the 
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part  of  the  appellants,  the  decree  may  De  reversed  as  to  one, 
and  dismissed  as  to  another,  as  having  been  improperly 
awarded,  because  the  subject  of  controversy,  as  to  him,  la 
less  than  five  hundred  dollars  {Cocke  v.  Minor,  25  Gratt.  260); 
but  where  the  amount  in  controversy  involved  in  the  appeal 
is  above  the  jurisdictional  amount  as  to  one  of  the  appel- 
lants the  question  is  properly  before  this  court  as  to  that 
one;  and  '*'  when  the  questions  as  to  all  others  are  identi- 
cal, and  the  claims  have  been  consolidated  and  heard  to- 
getlier,  the  validity  or  invalidity  of  the  decree  will  afi*ect 
them  all,  and  involve  the  validity  of  the  decree  as  to  all, 
and  in  all  respects.  The  interests  in  such  case  are  such 
that  they  cannot  be  severed  in  any  court  where  they  are  con- 
sidered, and  the  decision  here  as  to  the  rights  of  one  will 
conclude  the  rights  of  all  in  like  condition:  Witz  v.  Osburn, 
83  Va.  227.  We  must  therefore  overrule  the  motion  to  dis- 
miss the  appeal  as  to  some  of  the  appellees  for  want  of  juris- 
diction 

There  are  two  causes  of  error  assigned  by  the  appellant. 
The  first  is  that  the  attachments  sued  out  by  the  appellees 
were  invalid,  because  they  are  made  returnable  to  rules,  and, 
being  attachments  in  equity,  they  are  autliorized  to  be  made 
returnable  to  a  term  of  the  court,  being  issued  in  a  pending 
suit  The  second  is  that  priority  was  given  to  the  attach- 
ments because  they  were  issued  and  levied  before  the  foreign 
mortgage  was  recorded,  according  to  the  laws  of  this  state. 

Upon  the  first  question — as  to  the  validity  of  the  attach- 
ments when  they  are,  as  here,  returned  to  rules  instead  of  to 
a  term  of  the  court — we  will  remark  that  the  statute  of  this 
state  requires  (section  2965)  that  "if  issued  in  a  pending  suit 
it  shall  be  returnable  to  a  term  of  the  court  in  which  the  same 
is  pending."  The  former  law  of  this  state  added,  after  the 
foregoing,  the  words  "or  to  some  rule  day  thereof."  There 
is,  therefore,  no  longer  any  lawful  authority  to  return  such  an 
attachment  to  rules.  It  is  argued  that  this  is  a  mistake — an 
accidental  omission — on  the  part  of  the  lawgivers,  because  it 
would  render  the  law  nugatory  in  many  cases  like  this,  where 
attachments  were  issued  after  suit  was  brought,  because,  a 
summons  having  been  issued,  served,  and  returned,  the  re- 
quirement in  the  law  tliat  the  clerk  should  indorse  on  a  sul)- 
poena  an  order  to  the  officer  to  whom  it  is  addressed  to  attach 
the  property,  would  be  an  ineffectual  direction  when  the  at- 
tachment was  subsequent,  and  could  refer  only  to  writs  of 
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*•'*  attachment,  and  not  to  such  as  this.  But  1.  The  act 
expressly  declares  that  any  attachment  issued  under  that 
chapter  (chapter  141  of  the  code)  shall  be,  if  in  a  pending 
suit,  returnable  to  a  term  of  the  court  in  which  the  same  is 
pending;  and  2.  The  supposed  difficulty  lying  in  the  way  of 
indorsing  it  on  the  subpoena  in  the  case  is  answered  by  the 
provision  of  section  2964.  The  provision  is:  "Upon  such 
affidavit  the  plaintiff  may  require  the  clerk  to  indorse  on 
the  summons  an  order  to  the  officer  to  whora.it  is  directed  to 
attach,"  etc.  Nor  is  there  any  difficulty  in  the  way  in  the 
subsequent  provision  that  "any  attachment  under  this  sec- 
tion shall  be  executed  in  the  same  manner  and  shall  have 
the  same  effect  as  at  law,  but  the  proceedings  therein  shall 
be  the  same  as  in  other  suits  in  equity."  The  contention 
that  this  proceeding  is  required  only  as  to,  and  refers  only 
to,  technical  writs  of  attachments,  such  as  are  issued  at  law 
independent  of  the  summons,  and  not  to  proceedings  in  equity, 
where  it  is  insisted  that  the  summons  and  order  for  attach- 
ment are  inseparable,  is  set  at  rest  by  the  law  in  the  plainest 
terms.  Reliance  is  placed  on  the  provision:  "Any  attach- 
ment under  this  section  shall  be  executed  in  the  same  manner 
as  at  law,  and  have  the  same  effect  as  at  law.  But  the  pro- 
ceedings therein  shall  be  the  same  as  in  other  suits  in  chan- 
cery"; and  it  is  claimed  that  the  manner  of  return  is  a  part 
of  the  proceedings.  If  there  can  be  said  to  be  any  proceed- 
ings in  a  suit  until  the  original  process  is  returned  executed 
it  is  obvious  that  the  above  general  reference  to  the  proceed- 
ings must  refer  only  to  such  proceedings  as  are  not  specially 
provided  for  in  the  statute.  We  think  the  circuit  court  erred 
in  upholding  the  return  of  the  attachments  as  valid. 

But  the  learned  counsel  for  the  appellees  insist  that  although 
the  attachment  should  be  invalid,  and  the  lien  thereof  inef- 
fectual, that,  nevertheless,  the  suit  remains,  and  that  they  are 
entitled  to  relief  under  their  bill,  independent  of  the  attach- 
ment law.  We  will  briefly  consider  the  question  raised  as  to 
the  ineffectual  registry  of  the  foreign  mortgage.  The  appel- 
lant *•*'  insists  that  the  law  of  the  place  of  the  contract, 
where  this  is  also  the  place  in  which  the  mortgaged  property 
is  situated  at  the  time  of  the  mortgage,  governs  as  to  the 
validity,  construction,  and  eflFect  of  the  mortgage,  which 
will  be  enforced  in  another  state  as  a  matter  of  comity, 
although  not  executed  or  recorded  according  to  the  require- 
ments of  the  law  of  the  latter  state.     On  the  other  hand,  th« 
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appellees  insist  that  the  laws  of  other  governments  have 
no  force  beyond  their  territorial  limits,  and,  if  permitted  to 
operate  in  other  states,  it  is  upon  tlie  principle  of  comity, 
and  only  where  neither  the  state  nor  its  citizens  would  suffer 
any  inconvenience  from  the  operation  of  the  foreign  law.  It 
is  said  in  3  American  and  English  Enc3'clopedia  of  Law,  page 
190:  '*  The  general  rule  is  that  a  chattel  mortgage  which  is 
valid  under  the  laws  of  the  state  where  it  was  executed,  both 
as  between  the  immediate  parties  thereto  and  as  against 
third  persons,  will  be  so  held  by  the  courts  of  a  sister  state, 
to  which  the  property  may  be  removed.  And  if  a  mortgage 
is  valid  where  it  is  made,  and  if  it  is  executed  and  recorded 
according  to  the  laws  of  the  state  or  country  of  its  execution, 
it  will  be  enforced  in  the  courts  of  another  state  or  country 
as  a  matter  of  comity,  although  it  is  not  executed  according 
to  the  requirements  of  the  law  of  the  latter  state;  and  this 
is  because  of  the  general  principle  that  the  law  of  the  place 
of  contract  governs  as  to  the  nature,  validity,  construction, 
and  effect  of  the  contract,"  citing  numerous  authorities.  In 
Jones  on  Chattel  Mortgages,  section  299,  page  299,  the  same 
doctrine  is  laid  down.  "  By  the  comity  of  nations,  as  a  gen- 
eral rule,  a  contract  valid  where  it  is  made  is  valid  any- 
where, and  the  law  of  the  place  of  the  contract  controls  as 
to  the  construction  of  it.  Without  this  rule  there  could  not 
safely  be  commercial  or  business  intercourse  between  citizens 
of  different  nations.  But  the  laws  of  a  nation  or  a  state 
have  not,  ex  propria  vigore,  any  binding  force  beyond  the 
limits  of  its  territory.  Any  effect  they  have  is  ex  comitate." 
It  is  further  said  (section  303):  A  statute  relating  to  the 
recording  of  mortgages  has  no  *••  application  to  a  mortgage 
made  outside  the  state,  unless  specially  made  so,  though  the 
property  be  afterward  brought  within  the  state;  and  it  does 
not  matter  that  such  mortgage  was  made  by  a  citizen  of  the 
state  while  temporarily  absent  in  another  state  with  such 
property.  If  the  mortgage  be  duly  recorded  in  the  state 
where  it  was  executed,  and  the  mortgagor  afterward  takes 
the  property  with  him  into  another  state,  no  registration  of 
the  mortgage  is  necessary,  unless  made  so  by  positive  stat- 
ute of  that  state:  Beall  v.  Williamson,  14  Ala.  55;  Offutt  v. 
Flagg,  10  N.  H.  46;  Peterson  v.  Kaigler,  78  Ga.  464;  Hubbard 
T.  Andrews,  76  Ga.  177;  Kanaga  v.  Taylor,  7  Ohio  St.  134; 
70  Am.  Dec.  62,  66;  Jones  on  Chattel  Mortgages,  sec.  200; 
Hornthal  v.  Burwell,  109  N.  C.  10;  26  Am.  St.  Rep.  556;  Bank 
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of  United  States  v.  Lee,  13  Pet.  107.  There  are  decisions  to  th& 
contrary,  to  which  we  have  been  referred,  and  which  we  have 
considered,  but  the  general  rule  is  as  we  have  stated  in  the 
foregoing  authorities.  We  have  no  express  statute  in  Vir- 
ginia requiring  foreign  mortgages  to  be  recorded,  and  the 
weight  of  authority  is  that  in  such  case  our  recording  acts 
do  not  apply  to  them.  The  circuit  court  of  Franklin  county 
decided  otherwise  on  both  these  propositions,  and  we  think 
the  decision  of  that  court  was  erroneous;  and  the  decree 
appealed  from  must  be  reversed  and  annulled;  and  such 
decree  rendered  here  as  the  said  circuit  court  ought  to  have 
rendered. 

Decree  reversed.  

Chattbl  Mortgages  —  Rbmotal  of  Phopbrtt  to  Anothbr  Stats.  — 
The  removal  to  another  state  of  property  which  is  subject  to  a  chattel 
mortgage  duly  executed  and  recorded  ia  the  state  where  the  property  U 
situated  wheu  it  was  made  does  not  destroy  the  lien,  and  the  mortgage 
may  be  enforced  against  an  innocent  purchaser:  Handley  v.  Harria,  4& 
Kan.  606;  30  Am.  St.  Rep.  322,  and  oot«,  with  the  oases  collected. 
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OOBPORATlONg— SOBSCRIPTION   TO   StOCK— RiGHT    TO   RePPDIATK. — A    per« 

son  fraudulently  induced  by  an  agent  or  promoter  of  a  corporation 
to  subscribe  to  its  capital  stock  may  at  his  option  repudiate  the  con- 
tract, and  the  frand  may  consist  as  well  in  the  suppression  of  what  i» 
true  as  in  the  representation  of  what  is  false. 

OOBPORATIONS. — SUBSCRIPTION   TO   StOCK — WaIVKR  OF   RlGHT  TO   RePUDI- 

ATS— The  right  to  repudiate  a  subscription  to  the  capital  stock  of  a 
corporation  induced  bj'  the  fraud  of  its  promoter  is  not  waived  by  the 
fact  that  the  subscriber  has  given  the  promoter  a  proxv  to  represent 
him  at  the  first  meeting  of  stockholders,  at  which  the  fra'nl  inducing 
the  subscription  is  for  the  first  time  disclosed.  The  subscriber  cannot 
be  affected  by  notice  to  the  promoter  of  what  the  latter  knew  from  the 
beginning  and  did  not  disclose. 

Corporations  —  Stock    Subscription  —  Repudiation  of   for  Fraud 

Notice — Laches — Burden  of  Proof. — Laches,  as  a  bar  to  a  subscrib- 
er's right  to  repudiate  his  subscription  to  the  capital  stock  of  a  corpora- 
tion for  fraud,  begins  to  run  only  from  the  time  when  the  subscriber  i» 
first  chargeable  with  notice  that  a  fraud  has  been  perpetrated  upon 
him.  Mere  suspicions  or  random  statements  heard  in  public  or  in 
stockholders'  meetings  do  not  necessarily  constitute  notice;  but,  after  a 
■nbscriber's  suspicions  are  reasonably  aroused,  it  is  his  duty  to  investi- 
gate at  once,  and  the  burden  of  proof  is  upon  the  corporation  to  show 
notice  and  laches  on  the  part  of  the  subscriber. 
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Watts,  Robertson  &  Robertson,  for  the  plaintiff  in  error. 
Qriffin  &  Glasgow,  for  the  defendant  in  error. 

••*  Lewis,  P.  The  defendant  in  error  was  sued  by  the 
Virginia  Land  Company  to  recover  certain  unpaid  assess- 
ments on  the  capital  stock  of  the  company,  aggregating  two 
thousand  eight  hundred  dollars.  The  principal  grounds 
of  defense  were:  1  Fraud  in  the  procuring  the  contract  of 
fiubscription;  and  2.  A  material  variance  between  the  pros- 
pectus and  the  charter  of  the  company.  The  jury  found  for 
the  defendant,  and  the  court  refused  to  disturb  the  verdict. 

The  defendant  subscribed  to  the  stock  at  the  instance  of  one 
O'Leary,  who  was  a  real  estate  agent  at  Roanoke  and  one  of 
the  promoters  of  the  company.  It  was  proposed  in  the  pros- 
pectus "  to  organize  a  company  for  the  purchase  of  a  certain 
tract  of  land,  lying  near  the  said  city,  containing  about  five 
hundred  and  fifty  acres,  and  to  lay  it  out  in  residence  lots, 
and  to  develop  its  natural  attractions."  By  the  charter  sub- 
sequently obtained  the  company  was  authorized  to  buy  land 
not  exceeding  five  thousand  acres;  also  personal  property, 
and  to  issue  mortgage  bonds,  to  loan  money,  to  develop  lands; 
to  construct  street  railways,  and  to  use  cars  impelled  by  any 
kind  of  motive  power,  to  erect  and  operate  water,  gas,  and 
electric  works,  etc. 

O'Leary  was  known  to  the  defendant  as  a  successful  busi- 
ness man,  and  his  name  headed  the  subscription  list.  When 
he  solicited  the  defendant  to  subscribe  he  informed  him,  in 
answer  to  a  specific  inquiry,  that  the  land  proposed  to  be 
purchased  belonged  to  Yates,  Moormaw,  and  Moorman.  In 
point  of  fact  O'Leary  and  one  Christian,  another  subscriber 
to  the  stock  and  a  promoter  of  the  company,  held  options 
on  the  *•*  land,  which  fact  was  not  disclosed  to  the  defend- 
ant. O'Leary  recommended  the  stock  to  the  defendant  as  a 
•desirable  investment,  and  upon  his  advice  the  defendant 
agreed  to  take  one  hundred  shares. 

After  the  organization  of  the  company  the  land  was  trans- 
ferred to  the  company,  and  in  consequence  O'Leary  and 
Christian  realized  a  large  profit. 

The  company  was  chartered  early  in  March,  1890,  and  on 
the  19th  of  the  same  month  the  first  stockholders'  meeting 
was  held,  at  which  meeting  O'Leary  represented  the  defend- 
ant as  his  proxy.  At  the  same  meeting  an  assessment  of  ten 
per  cent  of  the  capital  stock  was  ordered,  notice  of  which  was 
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afterward  sent  to  the  defendant;  and  on  the  23d  of  the  en- 
suing August  another  assessment  of  five  percent  was  ordered. 
Upon  receipt  of  notice  of  this  last  assessment  the  defendant 
wrote  the  secretary  of  the  company,  as  follows: 

"Dear  Sir:  I  have  your  notice  of  September  1st,  calling 
for  an  assessment  of  $500 — five  per  cent  on  100  shares  on  your 
stock.  If  you  will  please  refer  to  my  letter  of  April  28th» 
addressed  to  your  treasurer,  you  will  notice  that  I  am  not  a 
stockholder  in  your  company.  Although  I  have  never  re- 
ceived a  reply  to  this  letter  I  take  it  that  in  the  absence  of 
such  acknowledgment  my  stock  was,  as  a  matter  of  cotirse, 
canceled.  So  that  there  may  be  no  further  misunderstand- 
ing in  the  matter,  however,  I  beg  to  advise  that  I  am  not  a 
stockholder  in  the  Virginia  Land  Company,  having  paid  no 
assessments  whatever  on  the  subscription." 

In  the  notice  of  the  ten  per  cent  assessment  of  March  19, 
1890,  it  was  said:  "This  amount  must  be  paid  promptly  or 
the  stock  will  be  declared  forfeited,"  and  in  response  to  this 
the  defendant's  letter  of  the  28th  of  April,  above  referred  to^ 
was  written,  which  is  as  follows: 

"Dear  Sir:  I  have  your  favor  of  the  24th  instant,  calling 
attention  to  ten  per  cent  assessment  on  the  Virginia  Land 
Company's  stock,  and  in  reply  beg  to  say  that  recent  financial 
•••  arrangements  in  another  direction  that  I  am  suddenly 
called  upon  to  provide  for  will  make  it  impossible  for  me  to 
pay  this  assessment  now;  and  to  prevent  delays,  as  well  as  to 
avoid  being  a  hindrance  in  any  way  to  the  success  of  the 
company,  I  will  be  glad  if  you  will  consider  my  stock  for- 
feited, as  provided  for  in  notice  of  assessment.  .  ,  .  .  I  will 
be  glad,  therefore,  if  you  will  dispose  of  my  stock  to  other 
parties.  I  have  been  informed  that  the  stock  is  selling  at  a 
premium,  so  that  I  presume  there  will  be  no  difiiculty  in 
doing  this.  Having  paid  nothing  on  the  stock,  I  am,  of 
course,  not  entitled  to  any  thing  from  it." 

At  the  trial  the  defendant  testified  that  when  he  subscribed 
to  the  stock  he  had  no  other  information  respecting  the  pro- 
posed enterprise  than  such  as  he  obtained  from  the  prospectus 
and  what  was  told  him  by  O'Leary;  that  he  was  induced  to 
subscribe  by  the  urgent  solicitation  of  O'Leary,  in  whose 
judgment  and  integrity  he  had  confidence,  and  who  recom- 
mended the  stock  as  a  good  investment.  He  also  testified 
that  he  had  no  idea  that  O'Leary  was  interested  in  the  land 
which  it  was  proposed  to  buy  otherwise  than  as  a  stockholder^ 
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and  that  so  far  from  the  fact  being  disclosed  to  him,  O'Leary, 
when  questioned  on  the  subject,  represented  that  it  belonged 
to  Yates,  Moormaw,  and  Moorman.  He  testified,  further, 
that  he  would  not  have  consented  to  subscribe  had  he  known 
of  the  promoters'  interest  in  the  land,  and  that  he  had  no 
intimation  of  any  such  thing  as  "a  promoters'  fund"  until 
several  weeks  after  he  had  subscribed. 

The  court,  among  other  tilings,  instructed  the  jury  that 
if  they  believed  from  the  evidence  that  O'Leary  and  Chris- 
tian held  options  on  the  land,  and  that  O'Leary  induced  the 
defewdant  to  subscribe  in  ignorance  of  that  fact,  relying  on 
his  (O'Leary's)  supposed  disinterested  and  superior  judgment, 
nnd  that  he,  the  defendant,  was  thereby  misled,  to  his  injury, 
into  making  a  contract  that  he  otlierwise  would  not  have 
made,  then  the  subscription  was  voidable  at  his  option. 

•"  This  instruction  propounds  the  law  correctly.  The 
authorities  are  abundant  in  support  of  the  general  rule  that 
a  person  fraudulently  induced  by  an  agent  of  a  corporation 
— and  a  promoter  is  an  agent — to  subscribe  to  its  capital 
stock  may.  at  his  option,  repudiate  the  contract;  and  a  fraud 
may  consist  as  well  in  the  suppression  of  what  is  true  as  in 
the  representation  of  what  is  false.  Indeed,  the  law  is,  that 
where  the  person  solicited  to  subscribe  has  no  other  informa- 
tion on  the  subject  than  that  which  the  agetit  chooses  to  con- 
vey, the  statements  of  the  agent  ought  to  be  characterized  by 
the  utmost  candor  and  honesty:  1  Cook  on  Stocks  and  Stock- 
holders, 3d  ed.,  sec.  147;  Crump  v.  United  States  Min.  Co.,  7 
Oratt.  352;  56  Am.  Dec.  116;  Bosher  v.  Richmond  etc.  Land 
Co.,  89  Va.  455;  37  Am.  St.  Rep.  879;  Directors  etc.  v.  Kisch, 
L.  R.  2  H.  L.  App.  Cas.  99. 

It  is  contended,  however,  that  the  defendant  has,  by  his 
conduot,  waived  the  right  to  annul  the  contract  in  question. 
But  there  can  be  no  waiver  in  a  case  of  this  sort  without 
knowledge  of  the  facts,  and  such  knowledge  on  the  part  of 
the  defendant  has  not^been  shown.  He  says  he  had  an  inti- 
mation, a  few  weeks  after  the  organization  of  the  company, 
that  there  was  a  large  promoters'  fund,  but  as  to  who  were 
the  parties  interested  in  the  fund  he  was  not  informed.  He 
made  inquiry  on  the  subject,  but  could  ascertain  nothing 
definite,  and  relied,  he  says,  on  his  letter  of  the  28th  of  April, 
in  reply  to  the  notice  of  the  first  assessment,  to  which  he 
received  no  reply.  And  afterward,  when  notified  of  the  five 
per  cent  assessment,  he  promptly  replied,  calling  attention  to 
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his  said  letter,  and  saying  he  was  not  a  stockholder.  Ho 
also  called  the  attention  of  one  of  the  directors  of  the  com- 
pany to  the  intimation  he  had  had  in  regard  to  the  promo- 
ters' fund,  and  informed  him  that  he  repudiated  the  contract. 

It  is  true  he  gave  a  proxy  to  O'Leary  to  represent  him  at 
the  ffrst  stockholders'  meeting,  at  which  meeting  the  facts  in 
regard  to  the  promoters'  options  on  the  land  were  disclosed, 
But,  as  was  well  said  in  the  argument  at  the  bar,  it  would  be 
*'*  absurd  to  hold  that  he  was  affected  by  notice  to  O'Leary 
of  what  the  latter  knew  from  the  beginning,  and  failed  to  dis- 
close to  him.  And  if  he  was  not  affected  by  notice  to  O'Leary, 
then  there  is  no  proof  that  he  received  any  certain  informa- 
tion of  the  facts  constituting  the  fraud  complained  of  before 
the  institution  of  the  present  action. 

In  treating  of  laches  as  a  bar  to  thesubs  criber's  remedies 
Cook  says:  *'  The  date  from  which  laches  begins  to  run  is  the 
time  when  the  subscriber  is  first  chargeable  with  notice  that 
a  fraud  has  been  perpetrated  upon  him.  Mere  suspicions  or 
random  statements  heard  in  public  or  in  stockholders'  meet- 
ings do  not  necessarily  constitute  notice.  But,  after  a  sub- 
scriber's suspicions  are  reasonably  aroused,  it  is  his  duty  to 
investigate  at  once.  The  corporation  has  the  burden  of  proof 
in  asserting  that  the  subscriber  had  notice  and  was  guilty  of 
laches":  1  Cook  on  Stocks  and  Stockholders,  3d  ed.,  sec.  162. 

Applying  these  principles  to  the  present  case  we  are  of 
opinion  that,  upon  the  ground  of  fraud,  the  case  is  with  the 
defendant,  and  that  there  has  been  no  waiver  of  the  fraud  on 
his  part;  and  as  this  view  is  decisive  of  the  case,  it  is  needless 
to  consider  whether  the  case  is  within  the  ruling  in  Norwich 
Lock  Mfg.  Co.  v.  Hockaday,  89  Va.  557,  on  the  ground  of  a 
variance  between  the  prospectus  and  the  charter  of  the  com- 
pany. 

There  were  a  number  of  exceptions  taken  to  rulings  of  the 
court  during  the  progress  of  the  trial,  to  review  which,  seri- 
ativi,  would  extend  this  opinion  to  a  great  length.  It  is 
enough  to  say,  in  this  connection,  that  the  case  was  sub" 
mitted  to  the  jury  in  substantial  conformity  with  the  views 
expressed  in  this  opinion,  and  that  the  judgment  must  be 
affirmed. 

Judgment  aflBrmed.  ___ 

The  case  of  Weiaiger  v.  Richmond  lee  Machine  Co.,  90  Va.  795,  wu  npoB 
•  bill  filed  for  the  rescission  of  subscriptious  to  the  stock  of  a  corporation, 
•oU  to  recover  money  paid  thereon,  on  the  ground  that  such  subscriptions 
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were  indaced  by  fraudulent  representations,  consisting  of  &  written  state- 
ment issued  and  signed  by  the  secretary  and  treasurer  of  the  company,  pur- 
porting to  hare  been  taken  from  its  books,  representing  th«  corporation  to 
be  iu  a  prosperous  condition,  with  a  net  surplus  of  twenty-seven  thousand 
uitie  hundred  and  thirty-three  dollars  and  sixty-seven  cents.  The  bill  fur- 
ther alleged  that  some  mouths  after  the  subscriptions  were  made  the  com- 
plainants for  the  first  time  learned  that  they  had  been  deceived  by  the 
omission  from  such  statement  of  the  fact  that  the  corporation  was  liable  to 
one  Johnson  for  paid-up  stock  in  the  sum  of  tweuty-seven  thousand  dollars, 
and  that  upon  an  explanation  being  demanded,  "the  officers  of  the  com- 
pany again  succeeded  in  pulling  the  wool  over  complainant's  eyes"  by  rep- 
resentations that  the  corporation  had  earned  and  would  forthwith  declare  a 
dividend  of  forty  per  cent.  That  the  matter  was  allowed  to  proceed,  and 
that  no  dividend  was  declared,  though  demanded  by  the  complainants. 
That  the  corporation  sent  out  subsequent  written  statements,  each  showing 
the  corporation  to  be  in  a  less  flourishing  condition,  and  all  containing  mis- 
leading and  fraudulent  representations,  and  that  the  corporation  is  hope- 
lessly insolvent.  This  bill  was  demurred  to  as  failing  to  state  a  cause  of 
action.  The  demurrer  was  sustained,  the  bill  dismissed,  and  complainants 
asked  for  and  obtained  a  writ  of  error.  The  supreme  court,  io  affirming  the 
judgment  of  the  lower  court,  said: 

"A  contract  to  purchase  stock  induced  by  fraudulent  representations  is 
not  void,  but  only  voidable,  at  the  option  of  the  purchaser.  If,  as  was  said 
in  Bosher  v.  Richmond  etc  Land  Co.,  89  Va.  455,  37  Am.  St.  Rep.  879,  the 
representations  are  made  by  promoters,  or  by  a  prospectus,  the  innocent 
■ubdchber  may  rely  upon  them  without  investigation.  Ordinarily,  how- 
ever, where  the  rights  of  creditors  are  concerned,  he  must  exercise  reason- 
able care  and  vigilance  in  discovering  the  fraud,  and  in  any  case  he  must, 
upon  discovery  of  the  fraud,  promptly  repudiate  the  purchase.  He  has  no 
right  to  hold  on  to  the  stock  ia  the  hope  or  expectation  of  realizing  a  profit 
therefrom,  and,  failing,  in  this,  to  disaffirm  the  contract.  Hence,  if  after 
discovering  the  fraud,  he  demands  or  receives  a  dividend,  or  continues  to 
act  as  a  stockholder,  or  does  any  act  inconsistent  with  an  intention  to  dis> 
affirm  the  contract,  he  will  be  held  to  have  waived  the  fraud. 

"As  was  said  by  the  master  of  the  rolls  in  Ashley's  case,  L.  R.  9  Eq.  263: 
'The  leading  principle  in  all  these  cases  is  this:  A  man  must  not  play  fast 
and  loose;  he  must  not  say,  "I  will  abide  by  the  company,  if  successful, 
and  I  will  leave  the  company  if  it  fails";  and,  therefore,  whenever  a  mis- 
representation is  made  of  which  any  one  of  the  shareholders  has  notice,  and 
can  take  advantage  to  avoid  his  contract  with  the  company,  it  is  his  duty 
to  determine  at  once  whether  he  will  depart  from  the  company  or  whether 
be  will  remain  a  member.'  The  same  principle  has  been  recognized  in 
numerous  cases,  English  and  American.  Indeed,  it  is  fundamental,  and 
rests  upon  a  twofold  reason,  viz:  1.  Because  the  subscriber's  remaining  in 
the  company  may  induce  others,  upon  the  credit  of  his  name,  to  become 
members;  and  2.  Because  it  may  likewise  induce  others  to  give  credit  to 
the  company  for  the  same  reason:  Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380; 
Upton  V.  Tribilcoek,  91  U.  S.  45;  Upton  v.  Englehart,  3  Dill.  496;  1  Cook  on 
Stocks  and  Stockholders,  3d  ed.,  sees.  161,  160,  165,  and  cases  cited." 

COBPORATIONS — SUBSCKIPl'ION  TO  StOCK— RiOHT  TO  AVOID  FOR  FrAUD. — 
If  a  subscription  for  shares  of  corporate  stock  has  been  obtained  by  fraudu- 
lent repre-ientations  it  may  be  annulled  by  the  subscribers  at  any  time 
before  other  equities  have  iuterveued:  Bother  v.  Richmond  eie.  Land  Oo.^ 


June,  1894.]     Norfolk  etc.  R.  R.  Co.  v.  Ward.  94fP« 

89  Va.  455;  37  Am.  St.  Rep.  879,  and  note.  This  question  will  be  fonntt 
thoroughly  treated  in  the  extended  notes  to  Thompson  v.  Reno  Sav.  Bank^. 
8  Am.  St.  Rep.  824;  Parker  v.  Thomas,  81  Am.  Dec  401,  and  Franklin  Gla»e>' 
Co.  T.  Alexander,  9  Am.  Deo.  96. 


Norfolk  and  Western  R  R  Co,  v.  Ward^^ 

[90  Virginia,  687.] 

IIastbr  and  Servant — Risk  not  Assumed  by  Emplotbk.  —A  laborer  who  • 
does  not  know  of  an  unusual  and  increased  danger  known  to  hia  em- 
ployer, but  who  goes  into  a  ditch  and  digs  It  to  twice  its  asnal  depth, 
under  peremptory  orders  from  his  employer  or  superior  employee,  doe*. 
not  assume  the  risk  of  an  injury  received  from  the  caving  in  of  tb»s 
sides  of  the  ditch,  and  may  recover  from  his  negligent  employer. 

Master  and  Servant — Injury  from  Increased  Risk — Burden  o»  Proof.  . 
If  a  servant  shov  s  that  his  injury  was  caused  by  an  increased  risk,  an^> 
one  not  ordinarily  incident  to  his  employment,  but  growing  out  of  th» 
master's  negligence,  the  burden  of  proof  is  upon  the  master  to  show- 
that  the  servant  knew  of  and  understood  the  increased  danger. 

Master  and  Servant— Increased  Risk — Contributory  Neguqknce. — 
If  the  master  or  vice-principal  orders  a  servant  into  a  place  of  danger;, 
and  the  latter  obeys,  thereby  receiving  an  injury,  he  does  not  lose  hiv 
remedy  against  the  master  on  the  ground  of  contributory  negligence^ 
unless  the  danger  is  so  glaring  that  no  prudent  man  would  have  en- 
tered into  it,  even  when,  like  the  servant,  he  ia  not  autirely  free  tmt- 
choose. 

Brown  &  Moore,  for  the  plaintiff  in  error. 

R.  C.  Jackson  and  W,  D.  Tompkins^  for  the  defendant  !»> 
error. 

•88  Fauntleroy,  J.  This  Buit  is  for  damages  for  an  in- 
jury received  by  the  plaintiff  while  in  the  employ  of  th«>i 
defendant  company  grading  the  track  of  its  road. 

After  all  the  evidence  had  been  introduced  the  court  gavw- 
four  instructions  asked  for  by  the  plaintiff,  which  were 
excepted  to  by  the  defendant,  and  gave  six  instructions^ 
asked  for  by  the  defendant,  which  were  excepted  to  by  that 
plaintiff.  The  jury  found  for  the  plaintiflF,  and  assessed 
eleven  hundred  dollars  damages. 

The  defendant  moved  to  set  aside  the  verdict  and  for  a 
new  trial,  on  the  ground  that  the  verdict  is  contrary  to  the 
evidence  and   law  of  the  case,  which  motion  the  court  over- 
ruled and  entered  the  judgment  complained  of,   upon   ihftr 
finding  of  the  jury. 
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The  defendant  excepted  to  the  action  of  the  court,  and  the 
•vidence  is  certified. 

The  plaintiff  in  error  assigns  for  error  that  the  judgment 
18  erroneous,  in  that  the  court  overruled  the  motion  to  set 
aside  the  verdict  of  the  jury,  as  contrary  to  the  law  and  the 
evidence,  and  to  grant  a  new  trial;  and  that  the  instructions 
given  to  the  jury,  on  the  prayer  of  the  plaintiff,  are  erroneous. 

The  appellee,  Ward,  received  severe  and  permanent  injury 
by  the  caving  in  of  the  side  of  a  chamber,  or  "ground  hog- 
hole,"  as  known  in  the  parlance  of  railroad  track  grading, 
eighteen  inches  wide,  thirteen  feet  deep,  and  twelve  feet  into 
the  mass  of  impending  earth  to  be  excavated  and  removed, 
in  which  he  was  working  in  the  employ  of  the  defendant 
company,  and  into  which  he  was  specifically  and  perempto- 
rily ordered  to  go  and  dig  and  excavate  it  deeper,  after  he 
•had  dug  it,  and  shoveled  out  the  earth,  to  even  a  greater 
depth  than  was  the  customary  and  prudent  depth,  by  the 
Bupervising  and  authoritative  "boss"  in  charge  of  the  work 
as  the  agent  of  the  appellant. 

The  defendant  company  claims  that  the  evidence  failed  to 
'•*•  show  any  negligence  on  the  part  of  the  company,  and 
that  the  plaintiff  knew,  or  ought  to  have  known,  of  the  dan- 
ger of  the  place  and  character  of  the  work;  and  that  he  as- 
sumed the  risk  incident  to  his  employment. 

The  evidence  is  certified,  and  in  reviewing  the  finding  of 
the  jury  upon  the  facts  we  are  confined  to  the  evidence  for 
the  appellee  where  there  is  any  conflict.  Abundant  evidence 
^as  introduced  by  the  plaintiff  (who  is  appellee  here)  to 
.flhow  that  the  place  in  which  he  worked,  and  the  method  of 
%he  work,  as  ordered  and  conducted  by  the  defendant,  were 
-not  reasonably  safe,  and  that  the  agent  of  the  company  in 
charge  of  the  digging  and  excavating  did  not  adopt  or  observe 
the  requisite  and  usual  caution  to  prevent  or  guard  against 
the  extreme  danger  of  the  work  into  which  he  specifically 
and  positively  ordered  the  appellee  to  go,  and  which  proxi- 
mately caused  his  severe  and  lasting  injury.  The  soil  or 
•earth  in  which  the  defendant  company  was  constructing  its 
roadbed  was  treacherous  at  this  place — rotten  and  seamy; 
and  the  evidence  shows  that  it  was  known  to  the  company's 
agent  and  representative  to  be  dangerous  to  work  in  by  sink- 
ing chambers  and  undermining  and  breaking  off  the  forehead 
or  blocked  out  mass.  Their  foreman,  who  ordered  the  appel- 
vlee  to  go  back  into  the  hoghole  and  sink  it  to  the  unusual 
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and  dangerous  depth  of  thirteen  feet,  knew  of  the  risk  of 
the  undertaking,  and  expressed  his  fear  that  he  would  get 
his  men  killed  in  the  chambers  by  the  falling  in  of  the  sides 
of  the  rotten,  loose,  and  seamy  earth;  and  only  a  day  or  two 
before  the  accident  which  injured  the  appellee  one  of  the 
chambers  near  by  caved  in  because  of  the  character  of  the 
earth  and  the  unsupported  sides  of  the  "  hogbole."  After 
Ware,  the  appellee,  had  sunk  the  chamber  in  which  the 
accident  occurred  to  the  usual  depth  to  which  they  had  been 
sinking  them  he  came  out  to  break  off  the  forehead  as  the 
usual  precaution  for  safety.  Long,  the  standing  boss,  was 
peremptorily  ordered  by  Hanks,  the  walking  and  chief  boss, 
without  even  a  look  or  glance  of  inspection  ***  by  either  of 
them,  to  send  Ward  in  again  to  sink  the  chamber  deeper. 
Long  gave  the  order  to  Ward  as  coming  from  Hagks,  which 
Ward  obeyed;  and,  when  he  had  dug  and  shoveled  out  the 
chamber  to  the  depth  of  thirteen  feet,  one  of  the  unsupported 
sides  fell  in  and  cruslied  the  appellee  under  the  weight  of  the 
fallen  mass,  causing  to  him  painful  and  permanent  injury. 
Here  is  a  distinct  act  of  positive  negligence  and  recklessness 
of  the  authoritative  agent  of  the  defendant  company,  by  which, 
proximately  and  directly,  a  day  laborer,  who  was  bound  to 
obey  the  orders  of  his  superior,  was  severely  injured  and  dis- 
abled for  life. 

It  is  argued  that  the  appellee.  Ward,  must  be  presumed 
to  have  known,  and  was  in  duty  bound  to  observe,  the  dan- 
gerous character  of  the  work,  and  therefore  he  assumed  the 
danger  incident  to  his  employment.  He  swears  positively 
that  he  did  not  know  of  the  danger  of  his  situation  and  sur- 
roundings; and  the  jury  found,  as  a  fact,  that  he  was  not 
guilty  of  contributory  negligence  in  obeying  the  specific  and 
positive  order  of  his  superiors  to  return  into  the  chamber 
and  sink  it  deeper.  Hanks  and  Long  knew  of  the  danger, 
and  the  duty  of  careful  and  constant  inspection  of  the  situa- 
tion and  progress  of  the  work,  to  detect  and  provide  against 
danger  and  injury  to  the  laborer  who  was  digging  and 
shoveling  dirt  in  this  narrow,  deep,  and  dark  ditch,  was 
wholly  neglected  by  them  to  the  serious  injury  of  the  defend- 
ant's employee.  An  emplo3'ee  assumes  such  risks  as  are 
incident  to  his  employment  and  do  not  arise  or  ensue  from 
the  negligence  of  his  employer,  or  his  deputies  in  authority 
over  him  and  liis  work;  but  the  evidence  in  this  case  estab- 
lishes the  fact  that  the  accident  would  not  have  happened 
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but  for  the  gross  recklessness  of  the  defendant  company'a 
agent.  The  usual  plan  of  doing  this  work  had  been  to  sink 
the  chamber  six  or  eight  feet,  and  then  "break  oflF"  the 
loosened  and  undermined  forehead  or  impending  mass,  be- 
fore beginning  to  sink  the  chamber  deeper.  Had  this  been 
observed  in  this  case  there  could  be  but  little  or  no  danger 
of  **'  serious  injury,  because  the  walls  being  low  were  not 
likely  to  fall;  and  if  they  should  commence  to  fall  the  work- 
men could  save  themselves  by  getting  out,  which  it  was 
impossible  for  Ward  to  do  in  a  narrow  cell  only  eighteen 
inches  wide  and  thirteen  feet  deep,  into  which  he  was  ordered 
to  work,  and  to  sink  the  chamber  several  feet  deeper  than  was 
usual;  and  that,  too,  in  earth  more  dangerous  and  treacher. 
ous  than  had  been  encountered  in  the  work  before  reaching 
the  cut  where  the  accident  and  the  injury  happened. 

When  the  servant  shows  that  his  injury  was  in  consequencej 
of  an  increased  risk,  and  one  not  ordinarily  incident  to  his 
employment,  but  growing  out  of  the  master's  negligence,  the 
burden  of  proof  is  upon  the  master  to  show  that  the  servant 
knew  of  and  understood  the  increased  danger:  Swohoda  t. 
Ward,  40  Mich.  420-424. 

"  If  he  knew,  or  reasonably  ought  to  have  known,  the  pres- 
ence of  danger  to  him  in  the  course  of  his  employment  of  the 
cattle  chute  in  question,  and  saw  fit,  notwithstanding,  to  con- 
tinue in  his  employment,  he  might  be  held  to  answer  the 
extraordinary  risk,  as  well  as  the  ordinary  risks  of  his  ser- 
vice. But  it  appears  to  us  that  this  consequence  of  acqui- 
escence ought  to  rest  on  positive  knowledge  of  precise  dangers 
assumed — not  on  vague  surmises  of  possibility  of  danger": 
Dorsey  v.  Phillips  etc.  Co.,  42  Wis.  583. 

If  an  employee,  without  specific  command  as  to  time  and 
manner,  uses  an  obviously  defective  implement,  the  defect 
alike  open  to  the  observation  and  within  the  comprehension 
of  both  employer  and  employee,  both  stand  upon  common 
ground,  and  no  recovery  can  be  had  for  a  resulting  injury  to 
either;  but  when  the  servant  acts  under  the  orders  of  his 
master,  and  is  injured,  the  rule  is  different,  for  then  it  can- 
not be  said,  with  any  degree  of  reason,  that  the  master  and 
servant  stand  on  equal  footing,  even  though  they  have  equal 
knowledge  of  the  danger.  The  servant  occupies  a  position  of 
subordination,  and  may  rely  upon  the  skill  and  knowledge  of 
hie  masteri  and  is  not  free  to  **'  act  on  his  own  suspi- 
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cions":  Iron  Ship  etc.  Works  v.  Nuttall,  119  Pa.  St.  149; 
Shortel  v.  St.  Joseph,  1C4  Mo.  114;  24  Am.  St.  Rep.  317. 

"If,  therefore,  the  master  orders  the  servant  into  a  situa- 
tion of  danger,  and  he  obeys,  and  is  thereby  injured,  the  law 
will  not  deny  him  a  remedy  against  the  master  on  the  ground 
of  contributory  negligence,  unless  the  danger  was  so  glaring 
that  no  prudent  man  would  have  entered  into  it,  even  when, 
like  the  servant,  he  was  not  entirely  free  to  choose.  The 
flame  rule  has  been  applied,  and  with  sound  reason,  where 
the  person  injured  was  ordered  into  a  service  of  peculiar 
danger,  such  as  he  did  not  undertake  to  perform,  by  another 
servant  standing  toward  him  in  the  relation  of  superior  or 
vice-principal,  and  if  he  obeys  such  an  order  and  is  injured 
he  may  recover  damages;  the  law  will  not  declare  his  act  of 
obedience  negligence  per  se,  but  will  leave  it  to  the  jury  to 
say  whether  he  ought  to  obey  or  not":  Thompson  on  Negli- 
gence, 975.  "  Where  there  is  any  doubt  whether  the  employee 
was  acquainted,  or  ought  to  have  been  acquainted,  with  the 
risk  the  determination  of  the  question  is  necessarily  with  the 
jury  ":  Rummell  v.  Dilworth,  111  Pa.  St.  343.  The  foregoing 
principles  of  law  are  directly  applicable  to  the  facts  of  this 
case.  Of  the  instructions  given  by  the  court  it  is  enough  to 
say  that  they  correctly  state  the  law,  and  there  is  nothing  in 
them  of  which  the  appellant  can  complain.  Our  judgment 
is  to  affirm  the  judgment  of  the  circuit  court  of  Carroll 
county. 

Judgment  affirmed.  

Master  and  Servant — Assumption  or  Risks — Unusuai,  or  Inorsasid 
Danqer. — A  servaut  does  not  assame  the  risk  of  an  unusual  and  extraor- 
dinary hazard  not  contemplated  in  his  employment:  Colorado  etc  Ry.  Co.  v. 
Naylon,  17  CoL  501;  31  Am.  St.  Rep.  335,  and  note;  LouisniUe  etc  Ry.  Co. 
V.  Hanning,  131  Ind.  528;  31  Am.  St.  Rep.  443,  and  note,  with  the  cases 
•oUected;  Libby  v.  Schei-man,  146  111.  540;  37  Am.  St.  Rep.  191,  and  note. 
An  employee,  when  he  enters  upon  his  service,  assumes  the  ordinary  risks 
incident  thereto,  and  also  the  extraordinary  risks  of  which  he  has  notice,  or 
of  which,  in  the  usual  exercise  of  his  faculties,  he  ought  to  hare  notice: 
Boss  V.  Northern  Pac  R.  B.  Co.,  2  N.  Dak.  128;  33  Am.  St.  Rep.  756,  and 
ttote. 
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Commonwealth  v.  Charlottesville    Perpetual 
Building  and  Loan  Company. 

[90  ViEGINIA,  790.] 

Taxation  ov  Sharks  of  Ookforatb  Stock  is  not  a  tax  on  the  capital 
■tock  of  the  corporation,  aa  they  represent  dift'crent  property  interests, 
are  distinct  subjects  of  taxation,  and  the  taxation  of  both  is  not  double 
taxation. 

Taxation  or  Sharks  of  Stock  and  of  Capital  of  Corporations. —A 
statute  taxing  the  "capital  including  money,  credits,  or  other  thine; 
invested,"  and  "the  value  of  all  capital  of  incorporated  joint  stock 
companies  not  otherwise  taxed,"  authorizes  the  taxation,  both  of  the 
capital  stock  not  otherwise  taxed  and  the  shares  of  stock  in  such  com- 
panies, held  by  resident  and  nonresident  shareholders. 

Appeal  from  a  judgment  correcting  certain  alleged  errone- 
ous assessments  of  taxes,  and  refunding  certain  taxes  alleged 
to  have  been  illegally  exacted  on  tiie  capital  stock  of  an  un- 
incorporated joint  stock  company. 

R.  T.  Scottf  attorney  general,  for  the  appellant. 

6.  Perkins,  for  the  appellee. 

'•*  Lewis,  P.  The  question  to  be  determined  is,  whether 
the  capital  stock  of  the  appellee,  the  Charlottesville  Perpet- 
ual Building  and  Loan  Company,  an  incorporated  joint 
stock  company,  is  taxed  by  the  third  subdivision  of  the 
eighth  section  of  the  revenue  law  of  1890,  or  whether,  if  it  is 
taxed  at  all,  the  tax  thereon  is  included  in  the  tax  imposed 
on  the  shares  in  the  hands  of  the  stockholders  by  the  second 
subdivision  of  the  same  section.  These  subsections,  upon  the 
construction  of  which  the  case  turns,  are  as  follows,  to  wit: 

"2.  He  [the  commissioner]  shall  ascertain  from  each 
person  in  his  district,  city,  or  town  the  value  of  capital,  in- 
cluding moneys,  credits,  or  other  thing  remaining  invested, 
whether  said  investment  was  made  originally  in  this  or  any 
other  state  or  country,  and  the  value  of  all  capital  loaned, 
used,  or  employed  in  business  out  of  this  state  by  himself, 
his  agent,  or  otlier  person  for  him. 

"3.  He  shall  ascertain  the  value  of  all  capital  of  incor- 
porated joint  stock  companies  not  otherwise  taxed;  but  real 
estate  belonging  to  such  company  shall  not  be  held  to  be 
capital,  but  shall  be  listed  and  taxed  as  property,  and  not  aa 
capital":  Acts  1889-90,  p.  201. 

The  court  below  held  that  subsection  No.  2  taxes  the  shares 
of  a  joint  stock  company  in  the  hands  of  the  stockholders, 
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because  they  are  investments  within  the  meaning  of  th» 
statute;  '**  and,  further,  that  as  the  aggregate  of  the  sharet 
represents  the  corporate  assets  of  every  description,  the  capi- 
tal of  the  company  is  not  to  be  listed  under  the  third  subsec- 
tion, because  it  is  otherwise  taxed,  viz.,  by  the  preceding 
subsection. 

We  are  unable  to  concur  in  this  view.  We  agree  that  while 
shares  are  not  taxed  eo  nomine,  they  are  embraced  in  the 
second  subsection,  for  the  reason  given  by  the  corporation 
court.  But  a  tax  on  the  shares  is  not  a  tax  on  the  capital.. 
The  two  are  very  different  things.  The  capital  or  capital 
stock  belongs  to  the  corporation,  the  shares  to  individuals^ 
and  being  different  property  interests,  and  consequently  dis^ 
tinct  subjects  of  taxation,  the  better  opinion  is  that  taxing: 
both  is  not  double  taxation:  Burroughs  on  Taxation,  170; 
State  Bank  v.  City  of  Richmond,  79  Va.  113;  Farringion  y. 
Tennessee,  95  U.  S.  679. 

That  a  tax  on  the  shares  is  not  a  tax  on  the  capital  stock 
is  well  illustrated  by  a  number  of  cases  in  the  supreme  court 
of  the  United  States,  holding  that  while  the  shares  of  national 
banks  are  taxable  by  the  states,  their  capital  invested  ia 
United  States  securities  is  not:  Van  Allen  v.  The  Assessors,  ^ 
Wall.  573;  National  Bank  v.  Commonwealth,  9  Wall.  353; 
Tennessee  v.  Whitworth,  117  U.  S.  129,  and  cases  cited. 

Now,  it  is  not  only  to  be  presumed  that  the  difference  be- 
tween  the  capital  and  shares,  as  recognized  in  these  decisions 
and  in  all  the  authorities  on  the  subject,  was  known  to  the 
legislature,  but  the  fact  appears  affirmatively  from  the  seven- 
teenth section  of  the  statute,  which  exempts  from  taxation 
the  capital  of  banking  associations,  and  taxes  the  shares  of 
stock  to  the  stockholders.  Stress,  however,  was  laid  in  the 
argument  at  the  bar  on  the  fact  that  the  terra  '*  capital  "  is 
used  as  well  in  the  second  as  in  the  third  subsection  abova 
quoted.  But  it  is  a  mistake  to  suppose  that  it  is  used  syn- 
onymously in  both.  In  the  second  it  signifies  money  or 
other  thing  invested,  and  tlierefore  includes,  as  we  have  said^ 
shares  of  stock  in  the  hands  of  the  stockholder;  whereas  in 
the  third  it  signifies  the  capital  stock  of  ''*'  the  company;, 
that  is,  the  aggregate  of  the  mutual  subscriptions  of  the  stock- 
holders, paid  in  as  the  basis  of  the  business  of  the  concern,, 
and  which  belongs  to  tbe  company.  This  is  apparent  from 
the  language  of  the  statute. 

Moreover,  had  the  legislature  intended  to  tax  the  capital 
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«f  joint  stock  companies  to  the  stockholders  its  intention 
«urely  would  have  been  unmistakably  expressed;  and  if  such 
was  the  intention  in  enacting  the  second  subsection,  why,  so 
^ar  as  the  question  involved  in  the  present  case  is  concerned, 
trnuB  the  third  enacted  at  all? 

The  appellee's  answer  to  this  is  rather  fanciful  than  sound. 
The  argument  is  that  as  the  latter  subsection  speaks  of  cap- 
ital "not  otherwise  taxed,"  its  purpose  is  to  tax  the  capi- 
■tal  merely  to  the  extent  that  the  holdings  of  nonresident  or 
otherwise  inaccessible  stockholders  cannot  be  reached.  But 
i:there  is  no  just  ground  for  this  contention.  The  statute,  if 
'it  were  susceptible  of  such  a  construction,  would  indeed  be 
.«n  anomaly.  It  would,  moreover,  be  unconstitutional,  since 
to  collect  of  A  and  B  the  tax  on  the  shares  held  by  them,  re- 
spectively, and  to  make  up  for  what  cannot  be  collected  of 
dj  a  nonresident  stockholder,  by  a  tax  on  the  capital  of  the 
company,  would  be  in  violation  of  the  constitutional  require- 
fxnent  that  taxation  shall  be  equal  and  uniform. 

It  is  contended,  also,  that  in  no  other  way  can  effect  be 
•given  to  the  words  "  not  otherwise  taxed  "  than  by  holding 
ethat  the  capital  stock  of  joint  stock  companies  was  intended 
cto  be  embraced  in  the  second  subsection,  as  there  is  no  other 
flaw  taxing  it.  It  may  be,  however,  that  there  are  some  com- 
panies in  the  state  whose  capital  stock,  by  their  charters  or 
other  special  provision,  is  taxed  differently,  though  we  are 
not  advised  that  there  are  any  such.  The  provision,  more- 
over, of  the  third  subsection  is  a  general  one,  which  would 
:adapt  itself  to  any  future  legislation  on  the  subject.  But  be 
•^that  as  it  may,  the  point  is  not  a  controlling  one  in  the  case, 
because  only  by  ignoring  the  distinction  between  capital 
iBtock  and  capital  invested  '**  in  shares  of  stock,  which  was 
•evidently  in  the  mind  of  the  legislature  when  the  statute  was 
ipas8ed,can  the  case  be  brought  within  the  second  subsection, 
eor  taken  out  of  the  operation  of  the  third. 

The  judgment  of  the  corporation  court  must  therefore  be 
reversed,  and  such  order  entered  here  as  that  court  ought  to 
•liave  entered. 

Judgment  reversed.  __^ 

Taxatiow  o»  Shares  o»  Ck)SPORATK  Stock. — Stockholders  in  a  monejftd 
corporation  are  liable  to  taxation  on  their  shares  although  the  capital  stock 
'iias  also  paid  a  tax:  Memplus  r.  Enstey,  6  Baxt.  553;  32  Am.  Rep.  532,  and 
■  -note.  The  stock  of  a  corporation  may  be  taxed  to  the  owner  independently 
■«f  taxation  npon  the  corporate  franchise  and  property:  Belo  v.  Commissioner$f 
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82  N.  C.  415;  83  Am.  Rep.  688.  Shares  in  corporations  represent  the  cap- 
ital stock.  If  the  capital  stock  is  taxed,  the  shares  ought  not  to  b«;  and  if 
the  ar.ares  are  taxed  the  capital  stock  onght  to  be  exempt.  If  both  ar« 
taxed  there  would  be  double  taxation:  Bocurd  qfGommrt.  v.  Davi$t  6  Mook 
306.  3ia 
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[90  VIBGINIA,  938.1 
■ziMPTioxa— Labosino  Mam,  Who  is. — A  United  States  mail  carrier  !a  • 
"laboring  person" within  the  meaning  of  a  constitutional  provision  that 
the  homestead  exemption  of  a  debtor  shall  not  extend  to  any  execution, 
order,  or  other  process  issued  on  any  demand  "for  aervicea  rendered  by 
a  laboring  person  or  a  mechanic. " 

Appeal  from  an  order  dissolving  an  injunction.  Section 
1  of  article  2  of  the  constitution  of  Virginia  reads  as  follows: 
Section  1.  Every  householder  or  head  of  a  family  shall  be 
entitled,  in  addition  to  the  articles  now  exempt  from  levy  or 
distress  for  rent,  to  hold  exempt  from  levy,  seizure,  garnish- 
ment or  sale,  under  any  execution,  order,  or  other  process, 
issued  on  any  demand  for  any  debt  heretofore  or  hereafter 
contracted,  his  real  or  personal  property,  or  either,  including 
money  and  debts  due  him,  whether  heretofore  or  hereafter 
acquired  or  contracted,  to  the  value  of  not  exceeding  two 
thousand  dollars  to  be  selected  by  him;  provided,  that  such 
exemption  shall  not  extend  to  any  execution,  order,  or  other 
process  issued  on  any  demand  ....  for  services  rendered 
by  a  laboring  person  or  a  mechanic." 

•'•  HiNTON,  J.  The  bill  in  this  case  alleges  that  the 
plaintiff,  D.  A.  Farinholt,  in  August,  1875,  entered  into  a  con- 
tract with  one  Hardin  A.  Luckhard  for  the  purpose  of  trans- 
porting the  United  States  mail  from  West  Point  to  Gloucester 
courthouse.  That  by  this  contract  Luckhard  obligated  him- 
self to  assign  and  transfer  all  orders  and  warrants  that  he 
should  receive  to  the  plaintiff.  It  charges  that  Luckhard,  in 
violation  of  his  contract,  had  assigned  one  of  said  warrants 
to  H.  R.  Pollard  to  secure  the  sum  of  sixty-five  dollars,  but 
that  there  was  a  balance  of  seventy-three  dollars  remaining 
in  the  hands  of  the  assignee  to  which  the  plaintiff  was 
entitled,  and  that  Luckhard  is  indebted  to  the  plaintiff  in  an 
amount  much  •"'  larger  than  the  amount  now  in  the  hands 
of  said  Pollard.  It  then  charges  that  Luckhard  is  insolvent^ 
and  asks  that  the  assignee,  Pollard,  may  be  enjoined  and 


954  Farinholt  v.  Luckhard.  [Virginia, 

restrained  from  paying  over,  and  the  eaid  Luckhard  may  be 
enjoined  from  collecting,  the  said  balance  until  a  common 
lawsuit,  which  was  then  pending,  for  the  recovery  of  damages 
under  said  contract,  could  be  determined.  The  injunction 
was  awarded,  but  on  the  hearing  of  the  cause  the  court 
"deciding  that  the  claim  of  homestead  asserted  in  the 
answer  (of  the  defendant  Luckhard)  embraces  the  $73,"  dis- 
solved the  injunction  and  dismissed  the  bill. 

The  plaintiff  asserts  that  he  is  a  "laboring  man"  within 
the  meaning  of  these  words  as  used  in  article  11,  section  1  of 
the  constitution  of  Virginia,  and  insists  that  Luckhard's 
claitn  to  this  balance,  as  a  part  of  his  homestead  exemption, 
cannot  be  sustained,  as  against  the  claim  of  the  plaintiff 
thereto,  "  for  services  rendered  as  a  laboring  person";  and 
this  is  the  single  question  to  be  determined,  and  it  depends 
upon  the  constrqction  which  must  be  given  to  the  phrase 
"laboring  man." 

Bouvier  defines  "laborer"  as  "a  servant  in  husbandry  or 
manufacture,  not  living  intra  mcenia,"  and  no  doubt  this  was 
the  original  technical  meaning  of  the  word.  It  was  usually 
applied  to  those  employed  in  toilsome  outdoor  work  as  dis- 
tinguished from  domestic  servants.  But  this  was  not  the 
exact  sense  in  which  the  words  "laboring  person"  are  used 
in  the  constitution.  "A  constitution,"  says  Allen,  J,,  in  a 
noted  case,  "  is  an  instrument  of  government,  made  and 
adopted  by  the  people  for  practical  purposes  connected  with 
the  common  business  and  wants  of  human  life.  For  this 
reason  pre-eminently  every  word  in  it  should  be  expounded 
in  its  plain,  obvious  common  sense":  People  v.  New  York 
Cent.  R.  R.  Co.,  24  N.  Y.  486;  Gibbons  v.  Ogden,  9  Wheat. 
188.  This  rule  has  a  direct  application  to  this  case.  It 
would  be  difficult,  if  not  impracticable,  to  give  any  general 
definition  of  the  words  "laboring  man"  which  would  at 
once  include  all  the  cases  falling  within  the  words  and  ex- 
clude those  falling  without.  And  I  shall  not  attempt  to 
••*  do  so.  But  we  think  it  safe  to  say  that  the  word  "  la- 
borer," when  used  in  its  ordinary  and  usual  acceptation, 
carries  with  it  the  idea  of  actual  physical  and  manual  exer- 
tion or  toil,  and  is  used  to  denote  that  class  of  persons  who 
literally  earn  their  bread  by  the  sweat  of  their  brows,  and  who 
perform  with  their  own  hands,  at  the  cost  of  considerable 
physical  labor,  the  contracts  made  with  their  employers.  It 
is  in  this  sense  that  the  words  "laboring  man"  were  used 
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in  the  constitution.  The  framers  of  that  instrument,  in  gir- 
ing  to  a  large  class  of  people  a  homestead  exemption,  clearly 
designed  that  it  should  not  affect  that  class  of  persons  who 
were  dependent  upon  their  own  manual  labor  for  the  support 
of  themselves  and  their  families,  and  whose  necessity  for  the 
prompt  and  certain  payment  of  their  wages  they  regarded  as 
paramount  even  to  the  claims  of  the  debtor  to  a  homestead. 

Assuming,  then,  that  the  words  "  laboring  man"  were  used 
in  the  sense  indicated  above,  it  seems  to  us  clear  that  the 
plaintiff  must  be  regarded  as  a  laboring  man  within  the 
meaning  of  these  words  as  used  in  the  clause  of  the  constitn- 
tion  under  review.  This  case  is  analogous  to  the  drayman 
who  hauls  the  goods  of  the  merchant  along  the  streets  of 
the  city,  perhaps  with  his  own  wagon  and  horses,  or  to  the 
ploughman  who  habitually,  and  perhaps  with  his  own  team, 
is  accustomed  to  break  up  the  lands  of  his  wealthy  neigh- 
bors. The  mail  carrier  in  this  case  is  clearly  a  laboring 
man.  Few  employments  could  be  more  arduous  than  the 
one  in  which  he  was  engaged,  and  the  mere  circumstance 
that  he  happened  to  own  the  horse  and  vehicle  used  by  him 
in  carrying  the  mail  cannot  deprive  him  of  the  character  of 
laborer. 

I  am,  therefore,  of  opinion  that  the  circuit  court  of  King 
William  county  erred  in  dissolving  the  injunction  and  dis- 
missing the  bill;  its  decree  must  therefore  be  reversed  and 
the  injunction  must  be  reinstated  to  await  the  determination 
of  the  action  at  law. 

Decree  reversed.  

ExKMPnoNS— Labordto  Man. — ^Who  n  Ain>  Who  is  voTt  See  Bri»eM  v. 
Montgomery,  93  Q*.  602;  ante,  p.  192,  and  note,  with  the  caeee  ooUeoted. 
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Aoosssioir,  change  in  character  or  value  of  property  by  a  trespasMr  doei 

not  result  in,  444. 
change  in  form  of  property  made  by  a  person  acting  innocently  and  by 

mistake,  446. 
ehaage  in  species,  whether  may  result  in  title  by,  448. 
•harcoal  made  from  trees  by  a  trespasser  remains  the  property  of  the 

original  owner  of  the  trees,  445. 
chattels,  change  in  form  or  value  made  by  a  willful  trespasser  cannot 

result  in  title  by,  444,  445. 
identity  of  chattels,  when  change  in  does   not  give  title  to  ft  wrong* 

doer,  44S. 
innocence  of  a  purchaser  from  a  trespasser  bestowing  labor  upon  tiie 

property  purchased,  447,  448. 
innocence  of  a  trespasser  cannot  give  him  title  by,  446,  447. 
title  to  personal  property,  when  may  be  acquired  by  labor  bestowed 

thereon  by  an  innocent  purchaser,  446. 
whiskey  made  from  cora  by  a  trespasser  remains  the  property  of  the 

original  owner  of  the  corn,  444. 
AUBI,  evidence  sufficient  to  establish,  144. 
ALnNATiON  or  Wife's  Affections,  absence  or  separation  of  wife  from 

husband  not  essential  to  actions  for,  846. 
action  by  husband  for,  on  what  based,  845. 

acts  of  hospitality  or  of  protection  from  cruelty  cannot  amonnt  l(V  800l 
adultery  not  essential  to  sustain  action  for,  845. 
adultery  of  husband  as  a  defense  to  an  action  for,  847» 
advice  and  protection  given  wife  in  good  faith,  85L 
bill  of  particulars  in  actions  for,  851. 
damages  may  be  recovered  for,  845. 

debauching  or  enticing  wife  away  is  not  essential  to^  848^ 
defenses  to  actions  for,  847. 
evidence  in  actions  for,  848. 
evidence  in  actions  for,  declarations  of  persons  oonspring  Ib  sntioo 

wife  away,  848,  849. 
evidence  in  actions  for,  declarations  of  plaintifiT,  849. 
evidence  in  actions  for,  declarations  of  wife,  848,  849. 
evidence  of  illicit;  intercourse  in  actions  for,  848. 
gravamen  of  actions  for,  846. 
improper  motives  on  part  of  the  defendant  are  essential  to  maintain  an 

action  for,  $50. 
Injury  to  husband  by,  in  what  consists,  846. 
mere  acts  of  humanity  cannot  make  person  chargeable  for,  86L 
misconduct  of  husband  may  be  proved  in  actions  for,  850. 
parent  of  wife  not  liable  for  when  acting  iu  good  faith,  848. 
parent  or  other  near  relative,  when  not  liable  for,  850,  861. 

(967) 
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▲uxsATioN  OT  Wirs's  Affections,  pleadings  in  actions  for,  846. 

plc&<lings  in  actions  for  need  not  show  a  request  to  deliver  up  wife,  M7« 
Amxndkbnt  of  judicial  records  on  wliat  evidence  may  be  based,  212, 

Bailmbnt,  gratuitous  bailee,  liability  of,  188. 

liability  of  banks  acting  as  bailees*,  IBS,  189. 
Banks,  acting  as  gratuitous  bailees,  188,  189. 

cashier,  liability  for  fraudulent  acts  of,  359. 

oashier,  notice  to,  when  affects  tlie  bank,  709. 

checks  of  are  not  inland  bills  of  exchange,  708. 

ehecks  of  drawn  for  more  money  than  the  drawer  has,  708. 

checks  of,  effect  of  as  a  transfer,  70S,  709. 

•hecks  of,  pre^eutmeut  and  acceptance  of,  709. 

upecial  deposits,  gross  negligence  in  caring  for,  what  is,  189L 

€Ubribb8,  bills  of  lading,  presumption  of  acceptance  of,  43. 

bills  of  lading,  purpose  and  effect  of,  858. 

by  railway,  demurrage,  right  of  to  charge,  921. 

eonnecting  lines,  liability  of  for  loss  of  goods  upon,  43. 

damaged,  measure  of  for  breach  of  aontract  to  carry,  488. 

dam  iges,  measure  of  for  wrongful  expulsion  of  passengers,  489l 

delay  in  atiloading  car.^,  right  to  adopt  regulation  ooaoerning,  9S1. 

liability  of,  contracts  limiting,  200. 

limiting  liability  of  by  special  contract,  858. 

negligence,  burden  of  proof  when  goods  have  been  lost,  4S. 

of  passengers,  liability  of  for  failing  to  protect,  889. 

passengers,  duty  of  to  protect,  494. 
Chattels,  change  in  title  to,  resulting  from  a  trespasser  changing  the  fora 

of,  444-448. 
^HarrroTiosAL  Law,  banking,  power  of  legislature  to  limit,  613. 

oonstruction  leading  to  absurdity  is  not  therefore  necessarily  inoorreot^ 
232. 

ktSuranee,  power  of  state  to  limit  business  of  to  corporations,  812,  614. 

interpretation  of  constitntional  provisions,  231,  232. 

municipal  corporations,  prohibitions  against  creating  indebtedness,  22^ 
243. 

title  of  statutes,  when  fatally  defective,  576. 

trades  and  occupations,  power  of  legislature  to  prohibit  exercise  of,  618. 
€k>MTKMPT  OF  Court,  proceedings  for,  when  of  a  criminal  obaraoter,  816. 

review  of  judgment  of  conviction  for,  816. 
Oomtraots,  by  letter,  when  complete,  861. 

wheft  deeniid  complete,  868. 

where  deemed  to  liave  been  made,  861,  863. 
OORFOBATiONS,  estoppel  of  to  deny  authority  of  agents,  460. 

formation  of,  snbstantial  compliance  with  the  statute  is  sufficient,  84B. 

seal  affixed  to  instrument  is  presumed  to  be  the  seal  of,  460. 

•took,  forfeiture  of,  power  of  must  be  strictly  pursued,  623. 

•absoription  for  stock,  action  to  enforce  payment  of,  842. 

subscription  for  stock,  induced  by  fraud,  is  not  void,  but  voidable,  944. 

••bscription  for  stock,  induced  by  fraud,  diligence  in  discovering  fraud 
and  rescinding  subscription,  944. 

Mibscription  for  stock,  induced  by  fraud,  waiver  by  delay  in  resoinding, 
»44. 
lAi.  Law,  abortion  by  mailing  dings  to  person  in  another  statfli  83. 
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CtemiNAL  Law,  abortion,  state  wliere  deemed  committed,  83. 
accessories  in  one  state  to  crime  committed  in  another,  82. 
sonspiracy,  state  wherein  the  crime  is  deemed  committed,  82. 
embezzlement,  state  wherein  deemed  committed,  S3, 
false  pretenses,  obtaining  money  by,  place  wherein  deemed  oommitted, 

83. 
forgery,  state  wherein  deemed  committed,  83, 
homicide,  place  wherein  deemed  to  have  been  committed,  78,  79. 
homicide,  when  person  is  injured  in  one  county  and  dies  in  another, 

78,  79. 
homicide,  where  shot  is  fired  in  one  state  and  takes  effeofe  in  another 

80,  81. 
homicide,  where  deemed  to  have  been  committed,  77-81. 
intoxication  as  reducing  the  degree  of  crime,  423. 
jurisdiction  to  punish  acts  done  partly  in  different  states,  82. 
larceny  by  stealing  goods  in  one  state  and  removing  them  to  another, 

82. 
larceny,  state  wherein  deemed  committed,  82. 
personal  presence  of  the  wrongdoer  at  the  place  where  the  erime  ia 

committed  is  not  essential,  SI. 
rape,  assault  with  intent  to  commit,  evidence  sufficient  to  sustain  oon* 

viction  for,  32. 

Damages,  measure  of  when  property  converted  has  been  changed  in  form 
by  the  wrongdoer,  444-448. 

presumption  of  in  the  wrongful  discharge  of  an  employee,  2631 
Dktinition  of  alimony,  833. 

of  deadly  and  dangerous  weapons,  500. 

of  franchise,  774. 

of  fugitive  from  justice,  508,  509. 

of  heirs  when  the  term  is  used  in  policies  of  insaranoc 

of  laborers,  194. 

of  self-defense,  25. 

of  subrogation,  731. 
DcMURRAGR,  railways,  amount  of  payable  to  may  be  fixed  by  agreement^  09S. 

railways,  lien  of  for  payment  of,  926. 

railways,  right  to  charge,  921-926. 

railways,  right  to  charge,  cases  denying,  922. 

railways,  unloading  freight,  usages  as  to  time  of,  922,  923. 

reasonableness  of  charge  for,  92tj. 

regulations  concerning,  parties  are  presumed  to  contract  with  ref«r«nM 
to,  927. 
DivoRCK,  decree  of  in  another  state,  validity  of,  473. 

Byidbnok,  certificate  of  marriage,  845. 

corpus  delicti  may  be  proved  by  circumstantial,  867. 

declarations  of  agents,  admissibility  of,  789. 

extrinsic  to  prove  what  matters  have  become  rea  Judicata,  670-672. 

lecent  pos^jession  of  stolen  property  as  evidence  of  laroeny  or  bnrgUry, 

867. 
to  prove  that  matters  have  become  res  judicata,  562-669. 
to  prove  that  matters  within  the  issues  have  not  become  re*  )h 
670. 
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Execution  Sales,  adjournment  of,  659,  660. 

inadequaqy  of  price,  eflfect  of,  660. 

intendments  in  favor  of,  127. 

notice  of,  659. 

vacating  because  made  en  masse,  584 

vacating  for  inadequacy  of  price,  584. 
Extradition,  fugitives  from  justice,  who  are,  606,  609. 

person  committing  crime  in  a  state  in  which  he  is  oonstrtictlvely  pret* 
ent.  60S. 

FoROiBLK  Entry,  what  is,  331. 

Gifts  cama  mortis,  delivery  to  support  may  be  oonstructire  M  well  as  ao> 
tual,  402. 

HoMtciDB,  adultery,  killing  of  person  because  of  their  commission  of,  24. 

manslaughter,  instructions  concerning,  when  need  not  be  given,  74. 

■elf-defense,  what  iS;  25. 
Husband  and  Wifk,  right  of  action  by  husband  for  enticing  away  wife  or 
alienating  her  affections,  846-852. 

right  of  each  to  the  society  of  the  other,  846. 

Ikdxbtkdness  of  municipalities,  what  to  be  computed  as  within  the  meaa* 

ing  of. 
prohibitions  against  creating  beyond  specified  amounts,  229-243. 
See  Municipal  Corporations. 
Insurance,  accident,  burden  of  proof,  370. 

agreements  to  defeat  insurer's  right  to  subrogation,  734-735. 

beneficiaries,  interest  of  cannot  be  divested  without  their  consent,  407. 

by  and  in  the  name  of  agents  and  other  custodians,  644. 

children,  right  of  as  heirs,  406. 

contract  of,  where  deemed  to  have  been  made,  681. 

definition  of  words  "heir,"  "legal  heirs," and  "heirs  at  law, "in  poll* 

cies  of,  404. 
entirety  of  contract  of,  326. 
*'  heirs"  are  the  persons  on  whom  an  estate  is  cast  on  the  death  of  the 

insured,  404. 
heirs,  divorced  wife  cannot  be  entitled  to  as,  409. 
** heirs,"  meaning  of  when  used  in  certificate  of  mutual  benefit  assooia* 

tion,  404. 
heirs  of  person  not  insured  cannot  receive  benefit,  406. 
heirs,  widow  and  children,  when  share  equally  as,  406. 
legal  heirs,  representatives,  widow  is  included  within  this  term,  407* 
legal  heirs,  who  are,  405,  407. 

legal  heirs,  widow,  when  entitled  to  benefit  as,  405. 
life,  assignability  of,  273. 

negligence,  right  of  insurer  to  be  subrogated  to  claim  for,  737,  7S8. 
payable  to  heirs  cannot  be  assigned  by  the  assured,  407. 
right  of  legislature  to  regulate  business  of,  612,  614. 
subrogation,  agreements  in  favor  of,  733. 
■nbrogation,  agreements  may  defeat  right  to,  734. 
subrogation,  bills  of  lading  to  defeat  right  to,  instances  of,  734,  TSf. 
subrogation  in  favor  of  the  assured,  TM,  732. 
■ubrugdtiou,  in  whose  name  right  to  may  be  enforced,  738,  739. 
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IxsuRANCB,  subrogation,  mode  of  exercising  right  to,  738. 

■abrogation,   mortgagee's  rights,   full   payment  of   morkgags  debt   im 

essential  to,  734. 
itibrogatioa  of  insurer  on  payment  of  a  loss,  732. 
■abrogation  of  insurer  to  the  interests  of  a  mortgagee,  733b 
■abrogation  of  insurer  to  the  rights  of  the  insured,  733. 
■nbro<^ation  of  insurer,  when  will  not  be  decreed,  732. 
lobrogation  of  insurer,  where  death  of  the  assured  was  the  result  of  tb*r 

negligence  of  a  third  person,  733. 
lubrogatioa,  payment  of  damages  by  the  wrongdoer  defeats  right  to^ 

737. 
■abrogation,  payment  of  loss  is  essential  to  claim  to,  736. 
subrogation,  release  by  the  insured  canoot  destroy  the  right  toi,  19tm, . 
Mihrogatioa  to  cause  of  action  against  carrier  for  negligenee^  734k 
■nbrogation,  volunteers  are  not  entitled  to,  738. 
use  of  building  insured,  misdescription  of,  326. 
when  not  part  of  the  estate  of  the  assured,  409. 
widow,  when  entitled  to  as  a  legal  heir,  405,  408. 
widow,  when  not  entitled  to  as  an  heir,  408,  409.  • 
widow,  when  takes  as  heir  to  the  exclusion  of  next  of  kin,  407. 
Ihtkbstatb  Commerce,  telegraph  corporations,  regulation*  of  which  d*  no^ 

interfere  with,  915. 

Judicial  Sali,  failure  of  title,  relief  because  of,  747* 
JUDOMKNTS,  against  infants,  effect  of,  716. 

are  conclusive  against  all  defenses  when  in  favor  of  th«  plaintiff^  60S$(. 
664. 

are  conclusive  of  all  findings  necessarily  involved  in  the  issuea,  689L 

are  conclusive  of  all  matters  presented  by  the  pleadings  and  not  witbi- 
drawn,  570. 

by  confession,  statement  must  show  the  consideration  of  tlio  indobtoA 
ness,  695. 

by  confession,  statement  of  facts,  when  sufficient,  695^ 

eoUateral  attack  upon,  what  is,  695. 

conclusiveness  of,    562. 

•fifect  of  as  against  counterclaims  not  presented,  670. 

extrinsic  evidence  to  prove  what  was  determined  by,  56S. 

findings  in  favor  of  party  upon  two  or  more  issues,  664,  56fik 

findings  irrelevant  do  not  become  re»  judicata,  663. 

in  favor  of  plaintiff  affirm  all  facts  essential  to  support,  664» 

of  what  matters  conclusive,  287,  288,  570. 

record,  contradiction  of  is  not  permitted,  662. 

record,  proof  of  by,  662. 

uncertainty  in  grounds  of,  663. 

uncertainty  in  must  be  removed  by  the  party  relying  thereon,  6fi3-6Mi- 

upon  demurrer,  effect  of  as  res  jtulicaia,  666-568. 

upon  demurrer,  if  favor  of  the  defendant  are  not  nt  Judicata  aa  against 
amended  complaint,  566. 

upon  demurrer,  in  favor  of  the  defendant,  effect  of,  666. ••••••••••••.► 

upon  demurrer,  in  favor  of  the  defendant,  when  several  groonda  of  de- 
murrer are  assigned,  566.  * 

upon  demurrer,  in  favor  of  the  plaintiff,  effect  of,  66flL 
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Jurisdiction  to  try  and  punish  crimea  committed  partly  in  one  state  and 

partly  in  another,  78,  83. 
JoBT  Trial,  instructions,  omission  of  cannot  be  complained  of  if  there  vaa 

no  request  for  them,  867. 

Laborers,  who  are,  194. 

Landlord  and  Tknant,  eviction  of  the  latter  by  the  former,  what  i^,  78L 

liability  for  damage  resulting  to  adjacent  premises  from  the  falling  ol 
buildings  or  walls,  366. 
LiBBL  AMD  Slandkr,  evidence  sufficient  to  prove  jastification  where  m 

crime  is  charged,  109. 

If  ARRIAOK,  annulment  of  because  of  prior  pregnancy,  383. 
defenses  in  actions  for  breach  of  promise  of,  381, 
good  faith  required  of  each  party  in  statements  made  u  to  his  or  h/tt 

past  life  or  position,  386. 
impediments  which  will  justify  rescission  of  promise  of,  384. 
neither  party  is  under  obligation  to  make  voluntary  statements  as  to 

his  or  her  past  life  or  position,  386. 
physical  capacity* implied  from  promise  of  marriage,  381,  382. 
physical  impediments  as  a  ground  for  the  rescission  of  contract  to 

marry,  385. 
promise  of,  bad  character  of  party  as  a  defense  to  an  aotion  for  breaob 

of,  382. 
promise  of,  criminal  character  whether  justifies  rescission  of,  381,  38S> 
promise  of,  express  representations,  falsity  as  a  ground  for  resoissioa 

of,  386. 
promise  of,  express  representations,  what  deemed  material,  386. 
promise  of,  insanity  previous  to  does  not  justify  rescission  of,  S81. 
promise  of,  made  to  a  woman  known  to  be  of  unchaste  character,  SSL 
promise  of,  misrepresentation  concerning  character  or  position  of  l«l> 

atives,  382. 
promise  of,  misrepresentation  of  promisor  when  constitutes  groond  for 

rescission,  386. 
promise  of,  relatives  of  party,  character  of  cannot  justify  a  breach  d 

the  promise,  382. 
promise  of,  representation  is  implied  from  that  party  is  in  condition  of 

person  and  health  fitting  him  or  her  for  inarriapje,  382. 
promise  of,  representation  is  implied  from  that  promisor  is  not  already 

married.  382. 
promise  of,  representation  is  implied  from  tbat  the  wonum  is  not  then 

pregnant  by  a  third  person,  383. 
promise  of,  representation  is  implied  in  that  promisors  are  able  to  con- 
summate the  marriage,  382. 
promise  of,  representation  is  implied  that  sexual  interconrse  may  be 

had  without  exposure  to  disease,  385. 
promise  of,  representation  is  implied  that  promisor  has  ability  for  sez< 

ual  intercourse,  385,  3S6. 
promise  of,  representation  is  implied  that  promisor  is  not  impotent,  384. 
promise  of,  representation  of  chastity  implied  in,  381. 
promise  of,  representations  implied  in,  381. 
promise  of,  representations,  none  implied  in  that  promisor  is  not  •!• 

ready  engaged  to  marry  another,  3S2. 
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Mabriaos,  promise  of,  representations  preceding  and  indnoing  If  falaa, 

may  justify  reaciasion,  381. 
promise  of,  representations  preceding  and  inducing  may  be  express  or 

implied,  381. 
promise  of,  representations  whether  implied  from  that  promisor  is  com- 
petent to  become  a  parent,  383. 
promise  of,  rescission  of  because  either  party  is  not  able  to  become  a 

parent,  383. 
promise  of,   rescission  of  not  justified  because  of  prior  engagement  to 

another,  382. 
representations,  express,  promise  to  marry  may  be  rescinded  for  falsity 

of,  386.- 
representations,  express,  whether  marriage  cannot  be  avoided  tot  tal- 

sity  of,  38tf. 
Master  and  Servant,  dangers,  duty  of  master  to  instruct  servant  con- 
cerning, 85. 
machinery  and  appliances,  defective,  risk  when  assumed  by  servant^ 

119. 
promise  of  master  to  repair  defective  machinery,  119. 
risks,  duty  of  master  to  warn  servant  of,  933. 
risks,  which  the  servant  does  not  assume,  949. 
wrongful  discharge  of  servant,  measure  of  damages,  263. 
Mechanic's  Lien,  married  woman,  property  of,  when  subject  to,  641. 
Moktoaor,  assignee  of,  whether  takes  subject  to  pre-existing  equities,  S49. 
equity  of  redemption,  surrender  of  by  the  mortgagor,  699,  700. 
fraud,  assignment  of,  when  void  for,  349. 
mortgagee,  right  of  to  purchase  mortgaged  property  of  the  mortgagor, 

699. 
notice  of  assignment,  duty  of  assignor  to  give,  349. 
power  of  sale,  by  whom  may  be  exercised,  287. 
Mortgagee,  in  possession,  care  which  must  exercise,  882. 
Municipal  Corporations,  bonds  of,  recitals  in,  when  do  not  bind  fhe  voMf 

nicipality,  242. 
indebtedness,  anticipated  revenues,  whether  may  be   deducted  froBI 

amount  of,  238. 
indebtedness  beyond  the  constitntional  limit  is  void,  240. 
indebtedness,  bonds  in  excess  of  constitutional  limit  are  void,  2SSb 
indebtedness,  bonds,  money  paid  for  cannot  be  recovered,  233. 
indebtedness,  compulsory,  not  founded  upon  torts,  234. 
indebtedness,  consolidation  of  municipalities,  240. 
indebtedness,  constitutional  provisions  against  incurring,  229. 
indebtedness,  construction  of  constitutional  limitations  upon  power  to 

contract,  230,  231. 
Indebtedness,  contracts  to  make  payments  at  future  dates,  239. 
indebteduess,  contracts  to  use  water  and  lights  and  to  make  yearly 

payments,  239,  240. 
indebtedness,  ditrerence  between  voluntary  and  compulsory,  234» 
indebtedness,  form  of  is  not  material,  233. 
indebtedness,  hypothecation  of  city  property  creates,  233. 
indebtedness,  implied  liability  does  not  exist  where  prohibited  debt  haa 

been  contracted,  233. 
indebteduess,  interest  coupons  are  not  computed  as  the  amount,  239. 
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Municipal  Corforatioks,  indebtedness  is  void  if  contracted  in  excess  of 

the  amonnt  allowed  by  law,  241,  242. 
indebtedness,  liability  for  tort,  234. 
indebtedness,  liability  imposed  by  statute,  234. 
indebtedness,  meauiug  of  the  term  as  used  in  constitutional  prohibi* 

tions,  230. 
indebtedness  not  restricted  to  obligations  in  the  form  of  notes  and  other 

writings,  230. 
indebtedness,  notice  must  be  taken  of  the  amount  of,  and  of  prohibi* 

tions  against  creating  future,  242. 
indebtedness  of  one  municipality  situate  within  another  manioipality, 

241. 
indebtedness  owned  by  the  municipality  itself,  241. 
indebtedness  payable  out  of  special  funds  but  for  which  the  eity  ia 

liable  if  the  fund  proves  insufficient,  237. 
indebtedness,  purchasing  property  subject  to  liens,  233. 
indebtedness,  recitals  in  bonds,  when  do  not  bind  the  monioipality, 

242. 
indebtedness,    refunding   bonds    to   replace  or   discharge  pre-existing 

liabilities,  241. 
indebtedness,  salaries  of  public  officers,  whether  to  be  compated   M 

part  of,  23G. 
indebtedness,  special  funds,  claims  payable  out  of,  when  not  regarded 

as,  237. 
indebtedness,  special  prohibitions  against  creation  of  are  self-exeeating, 

242. 
indebtedness,  street  improvements,  expenses  of  are  not  treated  as,  237. 
indebtedness,  time  when  deinaod  is  to  be  paid,  239. 
indebtedness,  time,  when  must  be  taken  into  consideration,  241. 
indebtedness,  warrants  against  existing  funds,  337. 
prohibition  against  indebtedness  beyond  a  specific  amount,  233-241* 
streets,  abutting  owners,  liability  of  for  defects  in,  832. 
streets,  liability  of  for  defects  in,  832. 
streets,  public,  power  to  control,  389. 
MuTDAL  Benefit  Associations,  estate  of  deceased  member  has  no  intereet 

in  benefits,  409. 
heirs,  who  entitled  to  benefit  as,  404-409. 
widow,  when  entitled  to  benefit  as  an  heir,  405,  406,  408. 

NiauoxNOB,  contributory  on  part  of  parent,  whether  defeats  ohild's  olaira 
for  damages,  .180,  181. 

contributory,  when  a  question  for  the  jury,  428. 

of  parent,  when  imputed  to  child,  180. 

precautions  taken  after  an  accident,  evidence  of  when  admissible,  647. 

question  of  is  usually  for  the  jury,  647. 
NBaoTiABLB  Instrumrnth,   notice  of  fraud  or   want  of  oonsideration  in, 
when  not  implied,  657. 

presentment  of  for  payment,  what  sufficient,  893, 
NoTiOB  to  agent  when  not  notice  to  his  principal,  45^ 

Pabbnt  AMD  (Jhild,  agreement  by  parent  that  another  shall  hsv«  the  sos* 
tody  of  the  child,  602. 
mother,  action  of  for  wrongful  death  of  child,  181. 
negligence  of  parent  in  not  properly  caring  for  child,  1801 
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Parent  and  CatLn,  parent  whose  negligence  contributed  to  death  of  hia 

child  cannot  sustain  action  therefor,  ISO. 
Pabtt  Walls,  contribution  from  party  for  using,  353 

increase  in  height,  right  to  make,  304. 

right  to  take  down  and  rebuild,  304. 
PoasK  COHITAT173,  authority  of  officer  summoniiig,  whether  persona  SDin* 
moned  are  required  to  scrutinize,  138. 

sathority  of  persons  summoned  as,  137. 

oonatable's  power  to  summon,  137. 

constructive  presence  of  officer  with,  139. 

duty  of  persons  called  to  render  assistance,  136. 

good  faith  on  the  part  of  the  persons  acting  aa,  138. 

indictment  for  refusal  to  join,  137. 

neglect  to  attend  is  a  contempt  of  the  king's  prerogative,  ISO. 

presence  of  the  officer  with  is  not  necessary,  139. 

protection  of  persons  summoned  as,  137,  138. 

protection  of  persons  summoned  as,  whether  dependa  on  the  ofloer's 
Mthority,  137,  138. 

refusal  to  join  is  an  indictable  offense,  137. 

reward  cannot  be  accepted  or  earned  by  any  member  of,  110. 

aheriff's  power  to  summon,  136,  137. 

special  officers,  pervious  assisting  must  ascertain  their  authority,  138. 
PBRSUMFnoN  in  favor  of  orders  and  proceedings  of  courts,  126. 
Pbincipal  AMD  AoKNT,  wife,  sale  by  agent'to  his  wife  is  not  valid,  63k 
PCBLIO  Office,  contract  to  pay  for  services  in  procuring,  471. 
Public  Offickr,  removal  of,  notice  must  be  given  of  proceedings  for,  799. 
PuRCUASKR  of  property  from  trespasser  having  no  title,  444,  445. 

Railway  Corpoeations,  children  on  track,  duty  to,  181. 
conductor,  when  deemed  a  vice-principal,  909. 
passengers,  servan's  of  corporation,  when  deemed  to  be,  339. 
release  by  employee  from  liability  for  negligence  by  receiving  benefiti 

of  the  relief  department,  631. 
trespassers  on  track,  duty  to,  }81. 
Rapk,  assault  to  commit  crime  of,  when  complete,  144. 
Rblkasb,  resciesion  of,  for  fraud,  restoration  of  consideration  is  eaaential  to^ 

596. 
Ri8  Judicata,  burden  of  proving,  563. 

demurrer  and  answer  at  the  same  time,  effect  of  judgment  upon,  567. 
demirrer,  judgment  upon,  cannot  decide  issues  not  involved  in  the 

pleadings,  567,  568. 
demnrrer,  judgment  upon,  effect  of  as,  566-568. 
demttrrev,  judgment  upon,  right  to  present  amended  complaint  after, 

566. 
demurrer,  judgment  upon,  where  separate  grounds  of  demnrrer  are 

assigned,  566,  567. 
demurrer,  uncertainty  as  to  grounds  of  judgment  upon,  667. 
effect  of  judgment  in  favor  of  the  plaintiff,  563. 
evidence,  extrinsic,  what  admissible  to  show  the  effect  of  the  jndg* 

ment,  571. 
evidence,  reports  and  opinions  of  the  judges,  571. 
evidence  to  contradict  the  record  is  not  admissible,  567. 
evidence  to  show  that  claim  was  rejected  by  the  court,  609* 
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Bc8  JrmOATl,  evlr!ence  to  show  that  matter  has  not  become,  B68. 

evidence  to  show  that  matter  within  the  issues  was  not  decided,  668. 

evidence  to  show  what  has  become,  character  of,  570,  671. 

evidence  to  show  what  was  submitted,  572. 

evidence  to  show  which  of  two  or  more  defenses  the  jadgment  wm  based 
upon,  564. 

extrinsic  evidence  to  establish,  662. 

findings,  irrelevant,  cannot  be,  563. 

issues,  evidence  to  prove  upon  which  judgment  was  rendered,  664. 

issues,  judgment  in  favor  of  party  upuu  two  or  more  are  conclusive  of 
all,  664,  665. 

Jurors  cannot  be  examined  to  show  what  they  decided,  671. 

presumption  that  all  issues  were  decided  in  favor  of  the  sncoessfal  Uti> 
Kaot,  565. 

proof  of  by  the  record,  662. 

proof  of  must  remove  all  uncertainty,  663. 

record,  evidence  of,  662. 

uncertainty  in  must  be  removed  by  party  relying  thereon,  66S-565. 

where  the  general  issue  is  pleaded,  664. 

where  two  or  more  independent  defenses  are  pleaded,  664. 
RssoissiOD,  for  fraud,  restoration  of  consideration  is  essential  to,  696. 

Bales,  acceptance  of  goods  sufficient  to  waive  right  to  object  to  their  quality, 
36. 

warranty  of  fitness  is  not  implied  when  the  article  ordered  is  furnished, 
676. 
'  -  warranty  that  article  sold  is  good  and  salable,  678. 
BRKKirr,  constructive  presence  at  any  place  where  requires  private  poraoos 
to  assist  him,  139. 

duty  of  to  take  all  criminals,  136. 

personal  presence  of  with  posse  eomitatua  not  necessary,  130l 

poue  eomitalus,  power  to  summon  for  his  assistance,  136. 

private  person,  when  justified  in  assisting,  139. 

rank  of  at  the  common  law,  136. 
Btbbkt  Hailwats,  care  required  of  pzussengers  at  crossings,  428. 
Snuurrs,  abutting  owners,  compensation  to  for  change  in  grades^  29f« 

additional  servitudes,  street  railways,  whether  are,  298. 

purposes  to  which  may  be  applied,  297. 
BVBKOOATIOM,  definition  of,  731. 

grounds  of,  731. 

innocent  purchaser  will  not  be  prejudiced  by,  731. 

insurer's  right  to,  732-739. 

payment  of  a  debt  for  which  another  is  liable  is  essential  to^  ItL 

purchaser  at  void  judicial  sale  when  entitled  to,  716. 

right  to  is  not  dependent  upon  contract,  731. 

surety's  right  to,  433. 

volunteers  cannot  enforce  rifi;ht  of,  730. 

Tbliorafh  Corporations,   connecting  lines,  diligence  required  in  Iran*. 
-((•'         mitting  messages  received  over,  103. 
damages  recoverable  of  for  delay,  197. 
regulations  of  which  do  not  interfere  with  the  interetate  oommeres^ 

915. 
regulations,  power  of  to  impose,  99. 
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T&ASi  Marks,  instances  of  words  entitled  to  be  protected  as,  266,  257. 

name  of  place  or  person  as  a  part  of,  257. 
Trispasskr,  actinp;  in  good  faith,  whether  may  acquire  title  to  property  by 

bestowing  labor  upon,  446,  447. 
changing  character  and  value  of  property  doea  not  acquire  title  thereby, 

444. 
eharcoal  from  trees  conyerted  by  remains  the  property  of    the  land* 

owner,  445. 
enhancing  value  of  property  by  labor  and  skill,  444,  446. 
hay  cut  by  does  not  belong  to,  445,  446. 

innocence  of  cannot  give  him  title  to  property  of  another,  446,  447. 
trees  cut  and  converted  into  rails  remain  the  property  of  the  Undown«^ 

445. 
willful  changing  com  into  whiskey,  444. 
willful  changing  form  of  property,  444. 
willful  changing  form  of  property,  innocent  purchaser  from,  444* 

Watbrooubsb,  dams  across,  right  of  landowner  to  maintain,  WMw 
WlLU^  construction  of,  oral  evidence  to  aid,  89. 

testamentary  eapaoity,  delusions  which  destroy,  687* 
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ABBREVIATIONS. 
Sm  Evidbmob,  8. 

ABUTTING  OWNERa 
Sm  Hmhwats,  3;  Municipal  OoRFORATlon^  & 

ACCEPTANCE. 
Bm  Checks;  Insuranob,  19^ 

ACCIDENTS. 
8m  Insuranob,  16, 17:  Nboliobitoi^  IL 

ACCOMMODATION   PAPER. 
8m  Nbqotiablb  iNSTRaMEicn,  6L 

ACCOUNTS. 
See  Evidence,  9. 

ACTIONS. 
L  OoKSOLlSATiON  07. — It  ia  &  Common  practice  to  consolidate  aetlonfl  pend* 

ing  in  the  same  court  that  might  have  Leea  brought  in  one  action* 

Bullard  v.  Thorpe,  867. 
iL  A  Writ  o»  PROHiBmoH  Will  Issue  to  Prevent  the  SFLrtriHO  up  ov 

AV  Entire  Indivisible  Claim  so  as  to  give  a  justice  of  the  peace  jm* 

riadiotioD,  if  that  judicial  ofiBcer  insists  on  proceeding,  uotwithstaading 

th*  objeotioaa  interposed.    Bullard  y,  T/torpef  867 

ADULTERY. 
See  Homicide,  1,  2. 

ADVERSE   POSSESSION. 
See  Party  Walls,  2. 

ADVERTISEMENTS. 
See  Execution  3.  4. 

AFFIDAVITS. 
PBAonoa. — AiTiDAViTS  07  Defense  averring  an  expectation  a(  ability  la 
prove  certain  facts,  to  be  suSicient  must  be  predicated  of  facts  pr»* 
▼ionsly  stated,  and  not  of  mere  beliefs,  or  inferences,  or  eonclaaionA 
8*eond  Nat.  Bank  v.  Morgan,  652. 

See  Judgments,  1;  Neootiablb  Instruments,  4. 
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AGENCY. 

1.  Thb  Dbclakattov  ot  ah  Agent  to  the  effect  that  his  principal  had  beea 
negligent  with  respect  to  a  past  transaction  is  not  admissible,  because 
it  is  a  mere  expression  of  his  opiuiou.  Plymouth  County  Bankr.  Oilman, 
782. 

i.  Thjb  Declarations  or  Statements  of  an  Agent  during  the  progress  of 
a  business  transaction  are  admissible,  as  against  his  principal,  if  they 
purport  to  disclose  the  steps  taken  toward  the  accomplishment  of  the 
business.  Hence  a  statement  of  a  cashier  of  a  bank  as  to  the  measurei 
pursued  toward  the  collection  of  notes  left  with  it  are  admissible 
against  it.     Plymouth  County  Bank  v.  Oilman,  782. 

8.  Liability  of  Agent  fob  Payment  Received  Otherwise  than  ni 
Monet. — An  attorney  in  fact  with  power  to  sell  land  "for  such  price 
and  on  such  terms  as  to  him  shall  seem  meet,"  has  no  authority  to 
accept  as  payment  the  worthless  bonds  of  an  insolvent  corporation, 
and,  if  he  sells  the  laud,  and  accepts  such  bonds  or  any  thing  besides 
money  in  payment,  he  is  liable  to  his  principal  in  assumpsit  for  the 
price  of  the  land  in  lawful  money,     Paul  v.  Orimm,  648. 

4.  While  One  Who  Allows  an  Undisclosed  Agent  to  Appear  and 
act  aa  principal  is  not  permitted  to  deny  that  he  had  full  authority, 
this  rule  does  not  apply  where  the  agent  was  not  given  any  authority  to 
act  as  principal,  and  it  is  not  shown  that  the  principal  allowed  him  to 
do  so  or  had  reason  to  suppose  that  the  agent  waa  acting  oataide  of  the 
authority  given.     Murphy  v.  Barnard,  340. 

8m  Animals;  Banks,  9;  Corporations,  20,  21;  Husband  and  Wivi^  1| 
Insdrancb,  9. 

ALIBI. 
See  Criminal  Law,  6. 

ALIENATION  OF  AFFECTION. 
See  Husband  and  Wifb,  4,  6w 

ALIMONY. 
See  Marriage  and  DiyoRoa»  t. 

AMENDMENTS. 
See  Courts;  Plbadiko,  S. 

ANIMALS. 
DOOS  —  LlABiLiTT  for  Aots  OF.  —  An  owner  of   preraiseg,   who,  tiaving 

knowledge  of  the  vicious  and  dangerous  character  of  a  dog  owned  by 
his  agent,  permits  such  dog  to  run  at  large,  is  liable  for  any  damage 
done  by  the  dog  to  a  passerby.  It  is  otherwise  if  the  agent  owning 
the  dog  knows  he  is  dangerous,  but  the  owner  of  the  premises  doea  not, 
ae  the  knowledge  of  the  agent  not  in  the  scope  of  the  agency  U  not 
the  knowledge  of  the  principal.     Harris  r.  Fisher,  452. 

ANTENUPTIAL  AGREEMENTS. 
See  Mareiaob  and  Divorce^  8. 
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APPEAL. 
L  AMOiTifT  Nbcessart  to  Jurisdiction. — The  enprem*  court  of  Vir- 
ginia has  jurisdiction  of  an  appeal  by  several  parties  if  the  amounk 
in  controversy  as  to  one  amounts  to  the  jurisdictional  amount  or  mor«, 
although  the  amount  involved  as  to  the  others  is  below  such  amount, 
provided  the  questions  as  to  all  are  the  same,  and  the  claims  have  been 
consolidated  and  heard  together.     Craig  v.   Williams,  934. 

5.  Stakb  Decisis. — Where  the  facts  presented  in  two  appeals  are  the  sam© 

the  decision  given  on  the  first  appeal  becomes  the  law  of  the  case  in  all 
its  subsequent  stages,  and  will  not  be  reviewed  on  the  second  appeal. 
Plymouth  County  Bank  v.Gilm^tn,  782. 

Su  Findings  of  Fact  may  be  Reviewed  if  Errors  of  Law  Entbb 
INTO  Them. — While  an  appellate  court  will  not  disturb  the  findings 
of  fact  made  by  the  trial  judge,  unless  they  are  manifestly  against 
the  weight  of  the  testimony,  this  rule  does  not  apply  if  he  com- 
mitted error  of  law  in  reaching  his  conclusions  of  fact,  as  where  he  made 
a  mistake  as  to  the  onus  probandi.     Hall  v.  Hall,  696. 

4.  Evidence — Dting  Declarations— Presumption.— In  the  absence  of  any 
showing  to  the  contrary  an  appellate  court  presumes  that  the  trial 
court  did  its  duty  in  passing  upon  the  admissibility  of  dying  declara- 
tions in  evidence  as  a  preliminary  question,  and  that  they  were  properly 
admitted.      Von  Pollnilz  v.  Slate,  72. 

6  Trial — OsjEcriONS. — A  misstatement  of  testimony  by  the  judge  to  the 
jury,  in  charging  them,  must  be  called  to  his  attention  at  the  time,  or 
be  remedied  by  a  motion  for  a  new  trial.  An  exception  thereto  noted 
after  trial  raises  no  question  of  law  which  can  be  considered  on  ap- 
peal.    Simmons  Hardware  Co.  ▼.  Bank,  700. 

6.  Judgment  by  Confession  —  Costs. — An  original  question  cannot  b« 

raised  for  the  first  time  on  appeal.  Hence,  the  question  as  to  whether 
a  judgment  by  confession,  otherwise  absolutely  void,  could  be  made 
legal  and  valid  to  the  extent  of  costs  charged  by  the  officers  of  court 
for  services  rendered  in  obtaining  such  judgment,  cannot  be  urged 
on  appeal  where  it  was  not  raised  in  the  court  below.  Woods  v.  Bryan^ 
688. 

7.  One  who  relies  upon  the  insufficiency  of  the  evidence  to  snstain  the  ver- 

dict of  a  jury  or  the  finding  of  a  court  must  move  for  a  new  trial. 
Otherwise  a  supreme  court  cannot  review  the  evidence  upon  appeaL 
Evtnson  v.  Webster,  802. 

8.  Trial — Error  Cured  by  VERDicrr. — In  an  action  by  the  payee  of  a  check 

against  the  bank  upon  which  it  is  drawn,  and  where  there  is  a  verdict 
for  the  whole  amount  of  the  check,  with  interest,  the  supreme  court 
will  not  consider  an  exception  to  the  instructions,  imputing  error 
therein  as  to  plaintifiTs  right  to  recover  in  part.  Simmons  Hardware 
Co.  V.  Bank,  700. 

0.  Practice  — Upon  reversing  judgment  it  is  necessary  for  the  appellat* 
court  to  rule  upon  questions  raised  upon  the  motion  for  a  new  trial 
and  which  will  probably  not  arise  again  at  the  next  hearing.  Miles  v. 
StaU,  140. 

10.  Criminal  Law — Rioiira  of  Accused  When  Reprbsbntbd  by  Counsel. 
The  failure  of  the  trial  court  to  ask  a  prisoner,  after  conviction  and 
before  pronouncing  judgment,  if  he  has  any  thing  to  say  why  judgment 
should  not  be  pronounced,  is  no  ground  for  a  reversal  when  the  prisoner 
is  represented  by  counsel.     Warner  v.  State,  415. 
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11.  RBHRARmo. — A  petition  for  rehearing  base^  npon  evidenc*  not  in  tha 
record  on  appeal  will  be  refused.     Bailey  v.  Bailey,  713. 

1&  Rkhkarino — Nonsuit. — If  a  judgment  of  nonsuit  has  been  set  aside  by 
the  supreme  court,  and  a  new  trial  ordered,  upon  a  consideration  of  the 
only  ground  upon  which  the  nonsuit  rested,  a  rehearing  will  not  be 
granted,  because  the  supreme  court  did  not  consider  other  grounds  in 
support  of  the  nonsuit,  and  which  were  not  passed  npon  in  the  court 
below,  M  these  points  may  be  made  and  decided  upon  the  imw  trisL 
Oluimberlain  T.  NorVnuutem  R.  R.  Co.,  717. 

S««  Mandamus,  1;  Nkw  TaiAb 

APPOINTMENT. 
8«e  OmcKRs,  1,  4,  S, 

ARREST. 
▲muhv  vim  Fbiont  bt  Mkhbrb  ow  Posas— Dimakd  ior  Avthoritt  — 

Homicide. — If  a  person  not  a  known  officer,  but  a  member  of  a  sheriff's 
po»$t,  makes  an  arrest  for  felony  without  having  the  warrant  in  his 
possession,  he  ought,  upon  demand  to  show  his  authority,  to  make 
known  the  fact  that  the  warrant  exists,  where  it  is,  and  that  he  is  act- 
ing under  its  authority  or  by  command  of  the  officer  who  has  it  in  bis 
possession.  The  omission  to  do  so  does  not,  however,  authorize  resist* 
ance  to  arrest  where  the  party  to  be  arrested  knows  in  fact,  or  believes 
on  reasonable  and  probable  grounds,  that  he  is  under  a  charge  of 
felony,  that  a  warrant  is  out  for  his  arrest,  and  that  the  arrest  attempted 
is  really  in  consequence  of  the  warrant,  and  in  execution  of  the  same. 
If,  on  the  other  hand,  the  demand  for  authority  is  made  in  good  faith, 
without  a  knowledge  that  a  warrant  is  out,  and  for  the  purpose  of 
eliciting  information  actually  wanted  and  needed,  a  failure  to  comply 
with  the  demand  would  justify  resistance  to  any  reasonable  and  proper 
extent.  Under  such  circumstances,  if  the  arresting  party  is  killed  by 
the  other  during  such  resistance,  the  homicide  might  amount  to  man* 
slaughter  only,  or,  if  the  former  made  the  first  demonstration  with  • 
deadly  weapon,  the  killing  might  be  justifiable  homicide,  either  ous 
4*pending  npon  the  facts  as  found  by  the  jury.  Robinson  r.  State,  127. 
See  E^XTaADiTioN;  Hohicidb,  15;  SHERirFs. 

ASSAULT. 
8m  Plxadino,  1;  Rapb,  3-7:  RiroRM  Sohooul 

ASSESSMENTS. 
See  CoRFORATioMs,  7,  8;  Taxxs,  &-7. 

ASSIGN  iMENT. 
See  iNsaRANUB,  13,  14;  Mobtoaobs,  6-12. 

IflSIQNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
See  Intbrvbmtiom,  2. 

ASSISTANCE  (WRIT   OF). 
L  Writ  ot  Assistanck  cam  be  Issubd  OiNly  Against  Pbrsons  in  privity 
with  parties  who  have  been  concluded  by  a  decree,  and  have  refused. 
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after  notice,  to  let  purchasers  at  a  judicial  sale  under  snch  decree  into 
possession.     Exvm  v.  Baker,  449. 

%.  QuBSTiONS  or  Title  cannot  be  tried  on  an  application  for  a  writ  of  as- 
sistance aa  against  parties  in  possession  claiming  adversely  and  not 
bound  by  tiie  decree  under  which  the  writ  is  asked.  Exum  v.  Baker, 
449. 

t.  Purchaser  of  land  at  tax  sale,  not  claiming  title  through  or  under  a 
onortgafTor,  mortgagee,  or  his  assignee,  and  not  a  party  to  a  proceed* 
ing  to  foreclose  the  mortgage  to  which  they  are  parties,  is  not  in  priv* 
ity  with  them,  and  a  writ  of  assistance  caunot  issue  against  him  at  the 
inBtaaoe  of  the  purchaser  at  the  foreclosure  sale,     Exwn  v.  Baker,  449. 

ASSUMPSIT. 
See  Partnkrship,  2,  3. 

ATTORNEY  IN  FACT. 
See  Agexot,  3. 

ATTACHMENT. 
1.  Exemptions— "Commercial  Traveler"  —  Wages  of  ark  StTBjEor  to 

Garnishment. — One  employed  as  a  "  commercial  traveler"  to  sell  goods 
for  his  employer,  though  employed  and  paid  for  his  services  by  the 
day,  is  not  a  "day  laborer"  within  the  meaning  of  the  statute,  aud  hia 
wages  are,  therefore,  not  exempt  from  the  process  of  garnishment. 
Briscoe  v.  Montgomery.  \  92. 
S,  Retdrn. — An  attachment  in  equity  as  well  as  at  law  to  be  valid  most 
be  made  returnable  to  a  term  of  the  court  in  which  the  suit  is  pend* 
iog,  and  not  to  a  rule  day  of  such  court.  Craig  v.  WiUiavia,  934. 
See  Chattel  Mortgages,  7. 

AUCTIONS. 
Salss  — Refusal  to  Comply  with  Bid— Damages  oh  Resale. — To  enable 
the  owner  of  land  to  recover  the  difference  between  a  purchaser's  bid 
made  at  an  auction  sale  of  such  land  and  the  amount  obtained  on  a 
resale  thereof  made  necessary  by  the  refusal  of  such  purchaser  to  com- 
ply with  his  bid,  it  is  necessary  and  essential  that  he  be  given  notice, 
before  the  resale  is  made,  of  the  intention  to  resell  at  his  risk,  and  to 
bold  him  bound  for  any  difference  between  his  bid  and  the  price 
obtained  at  the  resale,  but  it  is  not  necessary,  in  addition  to  this,  thai 
any  direct  notice  should  be  given  him  of  the  time  and  place  of  the 
resale.     Qreew^.  Ansley,  WO, 

BAILMENT. 
Dborbb  of   Care  Required.  —  All  bailees  are  required  to  ezerciae  eare 
and  diligence  in  protecting  and  keeping  safely  the  thing  bailed;  but 
different  degrees  of  diligence  are  required  according  to  the  nature  of 
the  bailment.     Merclianta'  Nat.  Bank  v.  Qwlmartin,  182. 
See  Banks,  Iti 

BANKS. 
1.  Li  ABILITY  OF  FOR  AcTS  OP  Cashibr. — If  monevs  are  deposited  with  one 
acting  as  cashier  of   a  bauk,  and  are  received  by  him  iu  that  capao- 
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Ity,  and  not  individually,  with  an  agreement  that  they  shall  draw 
interest  and  shall  be  invested  by  the  bank  in  stocks  and  I)unds  for  the 
depositor,  and  it  did  not  actually  receive  the  moneys  from  its  cashier, 
it  is  answerable  for  such  moneys,  though  he  had  no  authority  to  agree 
lo  pay  interest  not  to  stipulate  for  the  investment  of  the  moneys  in 
stocks  or  bonds.  The  fact  that  the  depositor  cannot  enforce  these 
agreements  does  not  deprive  him  of  his  right  to  recover  back  the  nioneys 
without  interest,  no  investment  having  been  made  by  the  bank  or  its 
cashier.     U HerbetU  v.  Pittsfield  Nat.  Bank,  354. 

S.  An  iNSTRceriON  to  a  Jury  that  "if  the  Directors,  Through  In- 
ATrKNTiON  or  otherwise,  suffered  the  cashier  to  pursue  and  practice 
a  certain  line  of  conduct  for  a  considerable  period  of  time,  without 
objection,  the  bank  will  be  bound  by  his  acts  within  that  line  of 
conduct,"  does  not  afford  any  just  ground  of  exception  in  an  action 
against  the  bank  to  recover  moneys  deposited  with  its  cashier  acting  in 
that  capacity,  under  an  agreement  that  the  bank  would  pay  interest 
and  would  invest  such  moneys  in  stocks  and  bonds  for  the  depositor. 
L'HerheUe  v.  Pittsjteld  Nat.  Banl;  354. 

S.  The  Fact  that  the  Cashier  of  a  Bank,  Afteb  Receiving  Monkti 
Deposited,  Made  an  Invalid  Agreement  that  the  bank  siiould  pay 
interest  or  should  invest  for  the  benefit  of  the  depositor  dot.'S  not 
exonerate  it  from  liability  to  refund  the  money  without  interest,  no  in- 
vestment having  been  made.     VHerJett".  v.  PULffield  Nat.  Bank,  354. 

4.  Evidence.— An  Envelope  Used  and  Delivered  bt  a  Cashier  to  a 
bank  as  a  statement  of  plaintiff's  account  in  the  bank,  and  also  con. 
taiuing  entries  of  sums  paid  in  and  withdrawn  from  time  to  time,  is 
admissible  in  an  action  against  the  bank  as  a  statement  by  its  proper 
oflScer  made  at  the  time  of  the  actual  transactions  of  sums  received  and 
paid  out.     L'Herbette  v.  Piltifietd  Nat.  Bank,  354. 

0.  Evidence. — Upon  the  Question  Whether  the  Plaintiff  was  Dbal- 
ING  with  the  Cashier  of  the  bank  as  an  individual  or  in  his  capao> 
ity  as  an  ofBcer  of  the  bank  former  transactions  of  a  similar  character 
are  competent  evidence.     L'Herbette  v.  PUtufield  Nat.  Bank,  354. 

4i  Evidence  that  the  Defendant  did  not  Enter  Plaintiff's  Nahb 
ON  Its  Books  as  a  Depositor  is  not  admissible  as  tending  to  prore 
that  a  transaction  had  by  the  plaintiff  with  the  cashier  was  in  his  in« 
dividual  capacity,  and  did  not  bind  the  bank.  L'Herbette  v.  Pittsfield 
Nat.  Bank,  354. 

T.  Evidence.  —  Testimony  that  the  Bank  had  Accounts  with  Brok- 
KRS  who  bought  stocks  for  its  customers,  and  that  its  books  of  ac- 
count with  such  brokers  showed  the  purchase  of  stock,  certificates  of 
which  were  taken  in  plaintiff's  name  by  the  direction  of  the  bank,  is 
admissible  to  prove  that  it  was  in  the  habit  of  acting  for  its  customers 
in  the  purchase  of  stocks,  and  that  the  former  dealings  of  the  plaintiff 
•  were  with  such  bank  and  not  with  its  cashier  as  an  individuaL  L'Her- 
bette V.  Pittsfield  Nat.  Bank,  354. 

8.  Evidence. — An  Exhibit  Showing   the  Receipt  of  Three  Shares  of 

Stock  in  the  name  of  the  plaintiff  is  competent  as  tending  to  prove 
that  the  plaintiff's  former  dealings  were  with  the  bank  instead  of  with 
the  cashier  as  an  individual.     L'Herbette  v.  PittuJUld  Nat.  Bank,  354. 

9.  Cashier  as  Agent— Admissions. — The  cashier  of  bank  is  its  agent;  and 

bifl  admissions  aa  to  the  existence  of  funds  sufficient  to  pay  a  check 
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when  drawn  is  binding  on  the  bank.     Simmons  Hardware  Co.  ▼.  Bank, 
700. 

10.  Gratdttous  Special  Deposit— Gross  Negligence. — A  bank  receiv- 
iug  a  gratuitous  special  deposit,  and  being  grossly  negligent  iu  tak- 
ing care  of  it,  is  liable  for  its  loss  by  theft  of  the  cashier.  But  nothing 
short  of  a  knowledge  of  the  true  character  of  the  cashier  before  the 
theft,  or  reasonable  grounds  to  suspect  his  integrity,  followed  by  negli- 
gence to  remove  him,  amounts  to  "gross  negligence."  MerchanU'  Nat, 
Bank  v.  Ouilmartin,  1 82. 

11.  Special  Gratuitoi'S  Deposit — "Slight  Care." — A  bank  receiving  a 
special  gratuitous  deposit  of  bonds  does  not  exercise  even  "slight  care" 
by  retaining  its  cashier  in  custody  of  the  property  after  a  knowledge 
of  facts  showing  that  he  deals  in  "  margins,"  and  is  a  large  speculator, 
on  his  own  account,  in  stock  and  bonds.  Merchants'  Nat.  Bank  r.  Oiiii- 
martin,  1S2. 

12.  Gratuitous  Special  Deposit— Slight  Care,  How  Determined.— To 
determine  whether  a  bank  has  exercised  "  slight  care  and  diligence" 
in  caring  for  and  safely  keeping  a  gratuitous  special  deposit  of  bonds 
made  with  it,  and  whicli  were  afterwards  stolen  by  its  cashier,  the  first 
inquiry  is,  Was  the  cashier  at  the  time  of  his  original  selection  and 
employment  a  tit,  proper,  and  trustworthy  person  for  such  position  so 
far  as  the  bank,  in  the  exercise  of  slight  diligence,  could  ascertain  and 
determine.  If  he  was,  the  next  inquiry  would  be.  Did  the  bank,  at 
any  time  before  he  stole  the  bonds,  know,  or  have  cause  to  suspect, 
that  he  had  become,  or  was  likely  to  become,  untrustworthy.  The 
bank  is  bound  to  exercise  slight  diligence  all  along  during  the  time  of 
bis  employment.     Merchants'  Nat.  Bank  v.  Ouilmartin,  182. 

15.  Gratuitods  Special  Bailment— Burden  of  Proof.— If  a  bank  re- 
ceives a  gratuitous  special  bailment,  the  burden  of  prpof,  after  proof  of 
loss,  is  on  the  bailee  to  show  that  it  exercised  slight  diligence,  but 
this  is  not  establisheo  by  showing  merely  that  the  officers  of  the  bank 
treated  the  bailor's  property  in  the  same  manner  that  they  treated  the 
property  of  the  bank.     Merchants'  Nat.  Bank  v.  Ouilmartin,  182. 

14.  Liability  of,  Hov»  Affeotedby  Selection  of  Cashier  Who  Steals 
Deposit. — If  a  bank  receiving  a  gratuitous  special  deposit  does  its 
full  duty  in  selecting  a  proper  person  as  cashier,  and  in  not  disre- 
garding indications  oi  dishonesty  which  ought  to  aroase  suspicion  and 
investigation,  it  is  not  responsible  to  the  bailor  tiiough  its  cashier  steals 
the  deposit.  This  would  prove  slight  diligence  which  would  exonerate 
the  bank  from  liability,  though  it  would  be  liable  if  it  failed  to  make 
luch  proof.     Merchants'  Nat.  Bank  v.  Ouilmartin,  182. 

16.  Warranty  Against  Theft. — There  is  no  undertaking  on  the  part  of 
bank  receiving  a  gratuitous  special  deposit  of  bonds  that  an  officer  of 
the  bank  will  not  steal  the  bonds.  The  question  of  liability,  in  case 
of  loss,  turns  on  the  question  as  to  whether  there  was,  or  was  not, 
gross  negligence  in  taking  care  of  the  property.  Merehantt'  Nat.  Bank 
T.  Ouilmartin,  182. 

16.  Doty  as  to  Gratuitous  JSpecial  Deposit. — The  duty  of  a  bank  in 
protecting  and  keeping  safely  a  gratuitous  special  deposit  of  bonds 
requires  it  to  exercise  only  slight  care  and  diligence.  It  is  liable  only 
for  a  want  of  that  degree  of  care  and  diligence  which  is  termed  "groM 
negligence. "    Merchants'  Nat.  Batik  v.  Quilmarlin,  182. 
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17.  Notice  to  President  is  Notice  to  Bank.— The  knowledge  of  the  preai- 
dent  of  a  bank  as  to  the  untrnstworthiness  of  its  cashier  is  knowIed{;« 
of  the  bank  unless  the  president  is  an  accomplice  of  the  cashier.  Met' 
chants'  Nat.  Bank  v.  OuUmartin,  182. 

18.  Custom  and  Usage  —  Two  Accounts — Indebtedness. — If  the  cua- 
tomer  of  a  bank  keeps  two  accounts  therein,  one  a  general  merchan- 
dise account  and  the  other  his  cotton  business  account,  and  the  bank 
long  continues  the  habit  of  paying  all  checks  drawn  on  the  mer- 
obandiae  account,  notwithstanding  the  constant  balances  against  the 
drawer  on  the  cotton  account,  it  cannot,  without  previous  notice  to 
the  customer,  refuse  payment  of  a  check  drawn  by  him  on  funds  to 
his  credit  on  the  merchandise  account,  upon  the  ground  of  bis  in* 
debtedness  on  the  cotton  accoant.  Simmont  Hardware  Co.  v.  Bank^ 
700. 

19.  Pass-book  as  Evidence. — The  bank  or  pass  book  is  not  always  th» 
most  reliable  evidence  of  funds  in  the  bank  to  the  drawer's  credit 
when  a  check  is  drawn.  If  the  pass-book  is  not  called  for  in  an  action 
by  the  payee  of  a  check  the  drawer  is  a  competent  witness  to  prov« 
the  amount  of  such  funds  where  he  has  knowledge  of  it.  Simmon* 
Hardware  Co.  v.  Bank,  700. 

90.  Evidence.— In  an  Action  b7  the  Pateb  or  a  Check  the  testimony 
by  a  depositor  and  the  cdshier  of  the  bank  as  to  why  two  accounts 
of  the  depositor  were  kept  separate  is  properly  excluded,  as  it  calls 
for  merely  an  opinion;  but  testimony  as  to  the  reason  for  drawing 
checks  on  one  of  these  accounts  in  favor  of  the  other  is  admissible 
as  explanatory  of  a  fact.     Simmons  Hardware  Co.  v.  Bank,  700. 

21.  Evidence. — In  an  AcrioN  by  the  Payee  or  a  Check  against  the 
bank  upon  which  it  is  drawn,  testimony  by  the  plaintiff's  attorney 
that  he  had  been  informed  by  the  cashier  that  there  was  money  enough 
in  bank  to  the  credit  of  the  account  upon  which  the  check  was  drawn 
to  pay  it,  and  that  the  witness  had  so  informed  his  client  before  the 
action  was  commenced,  is  competent  either  on  direct  or  cross  examina- 
tion.    Simmons  Hardware  Co.  v.  Bank,  700. 

S2.  Action  by  Payee  or  Check. — The  holder  of  a  check  on  a  bank  can 
maintain  an  action  for  the  amount  specified  therein  against  the  bank 
before  it  is  accepted  or  certified  as  good  by  the  bank,  if  the  drawer  of 
the  check  has  fuuds  deposited  in  the  bank  to  an  amount  sufficient  to 
meet  it  when  presented  for  payment.  Simmons  HardtoareCo.  v.  Bank, 
700. 

tt.  Constitctional  Law— Banking,  Power  to  Prohibit  Exercise  or 
Powers  or. — The  carrying  on  of  the  incidental  powers  of  banking  by 
discounting  and  negotiating  promissory  notes,  bills  of  exchange,  drafts, 
and  other  evidences  of  debt,  receiving  deposits,  buying  and  selling  ex- 
change coin,  and  bullion,  and  loaning  money  on  personal  secnrity,  i» 
not  a  franchise,  and  cannot  be  made  so  by  legislative  action.  Hence, 
an  individual  citizen  cannot  be  deprived  of  the  right  to  exercise  thos* 
powers,  nor  can  their  exercise  be  restricted  to  corporations.  State  r. 
Seougat,  756. 

See  AoBNor,  2;  Estoppel,  2;  Franchises,  2;  Nonsuit;  Statutes,  6,  7. 

BILLS   AND  NOTES. 
See  Nkqotiabls  Instkument*. 
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BILLS  OF    EXCHANGE. 

See  Checks. 

BILLS  OF  LADING. 

L  A  Bill  07  Ladiko  is  a  contract  between  the  shipper  and  the  carrier,  and 
binds  the  shipper  so  far  aa  the  coudittons  named  therein  are  reasouabla 
in  the  eye  of  the  law,  because,  by  receiving  the  bill  of  lading,  the  ship* 
peris  presumed  to  have  assented  to  its  terms.  Davis  v.  Central  etc 
R.  R.  Co.,  852. 

Si  Stipulation  Against  Loss  bt  Fire. — Astipulation  in  a  bill  of  lading, 
exempting  a  common  carrier  from  liability-ior  loss  by  fire  not  happea« 
ing  through  the  neglect  of  the  carrier,  is  reasonable.  Davia  v.  Central 
etc  R.  R.,  852. 

S.  Common  Carriers — Parol  Evidence  to  Vary  Legal  Import  of. — 
Bills  of  lading  silent  as  to  the  time  of  the  delivery  of  freight  raise 
a  presumption  that  delivery  is  to  be  made  in  a  reasonable  time,  and 
parol  evidence  is  not  admissible  to  vary  their  le^al  import  by  showing 
that  a  definite  and  specified  time  for  delivery  was  agreed  upon  by  parol 
either  expressly  or  by  implication.     Central  R.  R.  Co.  v.   Hasaelkus,  37. 

4.  Explanation  of  bt  Parol  Evidence. — So  far  as  a  bill  of  lading  is  a  ra- 

ceipt  it  may  be  explained  by  parol  evidence,  but  as  a  special  written 
eontract  for  the  carriage  of  goods  it  is  not,  so  far  as  the  contract  is  rea* 
■enable,  open  to  explanation  by  such  evidence.  Davii  r*  Central  tic 
It,  B.  Co.,  852. 

See  Carriers,  I,  7,  9;  Sales,  L 

BOUNDARIES. 
PKlsaMPTiON. — A  person  in  a  boat  near  one  of  the  banks  of  •  rlrer,  th* 
main  thread  of  the  channel  of  which  forms  the  boundary  line  between 
two  states,  is  presumed  to  be  in  that  state  nearest  the  boAk     Simpton 
w.  Suae,  76. 

BREACH  OF  PROMISR 
See  Marriage  and  Ditorob,  1-C 

BURDEN  OF  PROOF. 
8m  BANKfl;  13;  Cbibunal  Law,  6;  Master  aitd  SsftTAn,  M, 

BURGLARY. 
1.  How  Corpus  Delicti  mat  be  Proved.— On  an  infornuttioa  for  bai>> 
glary  the  state  may  prove  the  cot-pus  delicti,  before  showing  the  defend- 
ant's  connection  with  the  crime.  Hence,  if  two  of  three  defendants 
charged  with  that  crime  plead  guilty,  the  fact  of  the  breaking  and  en- 
terino!  and  the  larceny  of  certain  goods  may  be  proved  by  these  two^ 
although  they  testify  that  the  crime  was  committed  by  themselves,  and 
that  the  third  defendant  had  no  connection  with  it  StcUe  v.  Harrison, 
864. 

5.  Possession  o»  Stolek  Property  as  Evidence. — Upon  a  prosecution  of 

three  persons  for  burglary,  where  two  of  them  plead  guilty,  the  state 
may  prove  by  the  arresting  ofBc  t  ih.it  part  of  the  property  stolen 
was  found  upon  the  persons  of  t!  e  two  who  pleaded  guilty  and  that 
AM.  8X.  Kep..  Vou  XLIV.-6? 
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the  remalnfler  was  fonnd  npoh  the  person  of  the  other  defendant,  m 
this  would  tend  to  connect  him  with  the  crime.  State  v.  Hcuriton,  864 

See   WITNESSK3,    4 

BY-LAWS. 
Bee  Corporations,  20, 

CARRIERS. 

1.  AocKPTAVCB  or  Bill  of  Lading  — Presumption. — If  a 'shipper  accept 
a  bill  of  lading  without  objection  bcTore  the  r^ooda  are  shipped,  and 
permits  the  carrier  to  act  upon  it  by  proceeding  with  the  shipment,  it 
ia  presumed  that  he  has  accepted  it  as  containing  the  contract,  and 
that  he  has  a.osented  to  its  terms,  except  in  so  far  as  it  undertakes  to 
limit  the  general  liability  of  the  carrier.  Central  R.  B.  Co.  v.  Haasd- 
kits,  37. 

S.  A  Loss  OF  Goods  bt  a  Coumon  Carrier  is  Prrsched  to  have  resulted 
from  his  negligence  in  the  absence  of  any  evidence  as  to  how  it  occur- 
red. In  such  a  case  the  carrier  is  liable  for  the  full  value  of  the  goods 
so  lost,  irrespective  of  a  contract  attempting  to  limit  his  liability,  with- 
out regard  to  the  actual  value  of  the  property.  Oeorgia  R.  R.  etc.  Co. 
V.  Keener,  197. 

S.  Contract  of  Carriage— Evidence  as  to  Time  of  Delivery. — In  an 
action  against  a  common  carrier  tu  recover  damages  for  delay  in  tb« 
delivery  of  freight  under  a  bill  of  lading  silent  as  to  time  of  deliv- 
ery, the  declaration  alleging  a  contract  to  deliver  in  a  definite  and 
specified  time,  but  none  to  deliver  in  a  reasonable  time,  evidence  as  to 
what  would  be  a  reasonable  time  for  delivery  is  not  admissible,  and  no 
recovery  can  be  had  for  failure  to  deliver  in  a  reasonable  time.  If  th* 
necessary  averment  as  to  reasonable  time  is  supplied  by  amendment  to 
the  deolaration,  evidence  on  that  subject  is  then  admissible.  Cen- 
tral R.  R.  Co.  V.  Hasselkiis,  37. 

4.  Negligence- Burden  of  Proof. — Although  goods  are  perishable,  or  lia- 
ble to,deteriorate,  rapidly  from  internal  causes,  yet,  if  they  are  damaged 
in  the  hands  of  a  common  carrier,  the  burden  of  proof  is  on  it  to  show 
that  it  was  free  from  negligence,  or  that,  notwithstanding  its  negli- 
gence, the  damage  occurred  without  its  fault.  Central  R.  R,  <7o.  t. 
HaaseVcus,  37. 

ft.  Loss  BT  Fire— Proximate  and  Remote  Cause. — If,  in  the  regular  course 
of  shipping  grain  from  west  to  east,  it  is  stored  in  a  certain  elevator 
until  the  shipper  orders  it  sent  forward  to  its  destination,  and  certain 
grain,  so  shipped  and  stored,  has  been  ordered  forward,  but  is  not 
moved,  and  is  destroyed  by  fire  some  time  afterward,  without  tlie  fault 
of  the  carrier,  the  latter  is  not  liable,  as  the  fire  is  the  proximate  cause 
of  the  damage,  and  the  de  ay  to  forward  only  the  remote  cause.  Davia 
V.  Central  etc.  R.  R.  Co.,  S?'2. 

8.  Contract  Limiting  Liability  to  Statkd  Sum.  —  If  a  shipper  enters 
into  an  express  agreement  with  a  common  carrier,  by  which  he 
agrees,  in  considrration  of  a  reduced  rate  of  freight,  that  the  carrier 
shall  not  be  liable  for  more  than  a  stated  sum  in  case  the  goods 
shipped  are  lost  while  in  the  carrier's  possession,  the  contract  will  be 
upheld  as  to  loss  not  involving  negligence  on  the  part  of  the  carrier; 
bnt  the  principle  which  relieves  the  carrier  from  liability  for  more  than 
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the  agreed  value  does  not  apply  where  the  valuation  is  merely  arbitrary, 
and  fixed  without  reference  to  the  real  value  of  the  goods,  and  this  is 
nnderstood  by  the  carrier  as  well  as  the  shipper.  Oeorgia  R.  R.  etc  Co. 
V.  Keener,  197. 

7.  LiMrrATiON  OF  Liabilitt. — Stipulations  in  a  bill  of  lading  which  limit  or 

exempt  a  carrier  from  liability  for  loss  or  damage  to  goods,  unless 
notice  thereof  is  given  within  a  certain  time,  are  not  effectual  without 
proof  of  express  assent  thereto  by  the  shipper.  Central  R.  R.  Co.  ▼, 
Hanselkus,  37. 

8.  LtMiTATiON  OF  LiABiLiTT. — A  common  carrier  may,  by  contract,  limit  his 

comnxon-law  liability  so  far  as  is  reasonable,  but  it  is  unreasonable  to 
allow  him  to  contract  against  his  own  negligence.  Davii  v.  Central  etc 
R.  R.  Co.,  852. 

9.  CoNNECTiNo  Lines— Limitations  ok  Liabilitt.  — If  a  common  car- 

rier gives  the  shipper  a  bill  of  lading  stating  that  the  goods  received 
are  to  be  transported  by  itself  and  connecting  carrier  to  a  certain 
point  beyond  the  terminus  of  its  line,  and  there  delivered  to  a  par- 
ticular person,  and  the  shipper  at  the  same  time  pays,  or  agrees  to  pay, 
such  carrier  the  freight  charges  for  the  wliole  route,  this  constitutes 
a  contract  for  through  shipment,  and  makes  th«  contracting  carrier  liable 
therefor.  Additional  stipulations  in  the  bill  of  lading  by  which  the 
carrier  seeks  to  confine  its  liability  to  its  own  line,  not  expressly  as- 
sented to  by  the  shipper,  do  not  change  the  nature  of  the  contract,  and 
are  inoperative  as  limitations  on  the  carrier's  liability.  Mere  accept- 
ance of  the  bill  of  lading  does  not  establish  the  consent  of  the  shipper  to 
such  stipulations;  nor  is  a  different  contract  shown  by  proof  that  the 
carrier  was  not  interested  in  the  rate  of  freight  contracted  for  beyond 
its  own  terminus,  and  received  only  its  regular  local  rate  from  the  con- 
necting carrier.     Central  R.  R.  Co.  v.  HaaselhtM,  37. 

10.  Common  Carrier  Cannot,  by  Contract,  Exempt  Himsxu  trom  Nbo- 
LIOENCR. — A  common  carrier  cannot,  by  any  special  contract,  exempt 
himself  from  liability  for  loss  occasioned  by  his  negligence,  and  it 
makes  no  difference  whether  the  contract  provides  for  partial  or  limited 
exemption,  or  contemplates  total  exemption  from  liability.  Georgia  etc 
R.  R.  Co.  V.  Keener,  197. 

11.  Contract  of  Carriaqb  by  a  common  carrier  begins  when  the  pas- 
senger comes  upon  the  carrier's  premises,  or  upon  its  means  of  convey- 
ance, with  a  of  purpose  purchasing  ticket  within  a  reasonable  time, 
or  after  having  purchased  a  ticket,  and  the  relation  once  constituted 
continues  until  the  journey,  expressly  or  impliedly  contracted  for,  has 
been  concluded,  and  the  passenger  has  left  the  carrier's  premises,  or 
has  been  allowed  a  reasonable  time  to  leave  such  premises.  Hansley 
▼.  JamenviUe  etc.  R.  R.  Co.,  474. 

12.  Breach  of  Contract — Measure  of  Damages.  In  an  action  by  a  pas- 
senger against  a  carrier  for  a  breach  of  contract  of  carriage,  the  amount 
recoverable  is  limited  to  the  damage  supposed  to  have  been  in  con- 
templation of  the  parties  and  actually  caused  by  such  breach,  and  the 
measure  of  damage  is  ordinarily  not  materially  different  whether  the 
defendant  fails  to  comply  with  his  contract,  through  inability,  or  will- 
fully disregards  it.      Haiialey  v.  Jamesville  Hi.  R.   R.  Co.,  474. 

13.  Damages  for  Delat. — If  a  passenger  is  delayed  or  carried  contrary 
to  agreement,  so  as  to  lead  to  a  failure  to  accomplish  the  object  of 
the  trip,  such  person  is  eutiil<?d  to  recover  at  least  the  sum  paid  for 
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his  ticket,  with  interest  thereon,  together  with  compensation  for  the 
whole  of  the  time  lost  in  the  trip,  and,  in  some  instances,  the  reason- 
able cost  of  reaching  the  objective  point  by  means  of  some  other  con* 
Teyanoe.  This  rule  obtains  whether  the  action  is  brought  for  breach 
of  contract  or  in  tort,  unless  it  appears  that  the  passenger  has  suffered, 
in  addition  to  the  expense,  loss  of  time,  and  inconvenience,  some  per- 
Bonal  injury,  of  which  the  willful  failure  to  transport  him  according  to 
the  schedule  time  is  a  proximate  cause.  Hamley  v.  JameaviUe  etc  R.  R, 
Co.,  474. 

14.  Limitation  of  Liability. — A  common  carrier  has  no  power  to  relievo 
itself  of  liability  to  passengers  simply  b}'  delegating  its  privilege  to 
carry  to  others,  unless  by  express  statutory  authority  it  has  power  to 
lease  its  line  and  privileges.      White  v.  Norfolk  etc.  R.  R.  Co.,  489, 

16.  DKLsaATioN  OF  POWERS — LIABILITY  TO  ExocKsiONiSTs. — The  fact  that 
a  carrier  of  passengers  hires  its  train  or  steamboat,  manned  by  its  own 
crew  under  its  pay,  to  the  managers  of  an  excursion  for  the  pur- 
poses of  an  excursion,  does  not  relieve  it  from  liability  for  injuries 
to  an  excursionist  caused  by  the  negligence  or  vrrongful  act  of  its 
servants,  unless  it  has  delegated  to  such  managers  the  exclusive  right 
to  discharge  its  servants  and  hire  others,  although  the  contract  of  car- 
riage  is  between  the  managers  and  the  excursionists  and  the  liability  of 
the  carrier  is  not  affected  by  the  fact  that  the  train  or  boat  is  chartered 
to  run  between  points  not  upon  the  carrier's  regular  lines.  White  v. 
Norfolk  etc.  R.  R.  Co.,  489. 

16.  Liability  for  Aers  of  Servants. — A  common  carrier  nndertakea 
absolutely  to  protect  his  passengers  against  the  misconduct  of  his  own 
■ervants  engaged  in  executing  the  contract,  and,  whether  the  act  c4 
the  servant  is  one  of  omission  or  commission,  whether  negligent  or 
fraudulent,  if  it  is  to  be  done  in  the  course  of  his  employment  the  car- 
rier is  liable.     Norfolk  etc.   R.  R.  Co.  v.  Anderson,  884. 

17.  Liability  for  Acrs  of  Agent — Exemplary  Damaqes. — A  common 
carrier  may  be  liable  in  exemplary  damages  for  the  act  of  its  agent, 
if  the  act  is  participated  in,  or  authorized  or  ratified,  by  the  carrier. 
The  measure  of  the  carrier's  liability  must  depend  upon  the  particular 
circumstances  of  each  case,  and  is  a  matter  to  be  left  to  the  discre- 
tion of  the  jury,  whose  finding  is  not  to  be  disturbed,  unless  so  unjust 
as  to  evince  passion,  prejudice,  partiality,  or  corruption.  Norfolk  etc 
R.  R.  Co.  V.  Anderson,  884. 

16.  Oarriers  of  Passengers  Must  not  Only  Carry  Their  Fassengbrs 
Safely,  but  must  also  protect  them  from  ill-treatment  from  their 
servants,  other  passengers,  or  intruders,  and  they  are  liable  to  a  pas- 
senger for  injury  or  ill-treatmeut,  inflicted  upon  him  by  their  servants, 
whether  in  the  line  of  their  employment  or  not.  Wlute  T.  Norfolk  etc 
B.a.00.,  489. 

See  Bills  ov  Lading;  Railroads,  16-2% 

CASHIERS. 
See  Agbnoy,  2;  Banks,  1-12,  14,  If. 

OAUSA  MORTIS. 
See  Qifxa. 
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CHARITIES. 
See  Reform  Schools. 

CHATTEL  MORTGAGES. 

1>  A  Desobiptioh  in  a  chattel  mortgage  designating  property  M  being  a 
specified  amount  of  wheat,  hay,  and  oats,  and  a  specified  number  of 
horses  and  cattle,  and  agricultural  instruments  all  being  on  section  19, 
in  a  township  described  by  its  number  and  range,  is  sufficient,  though 
neither  the  county  nor  the  state  ia  named,  if  the  mortgage  ia  filed  in 
the  county  in  which  the  property  ia  situate,  and  there  is  bat  one  sec- 
tion of  land  in  that  county  corresponding  to  the  description  given,  but, 
as  to  any  part  of  such  property  not  then  on  the  realty  named,  the 
description  is  insufficient  and  the  mortgage  ineffective.  Union  Nat. 
Bank  v.  Oium,  533. 

%.  Validitt  of — Property  Removed  to  Another  State.  —  A  chattel 
mortgage  valid  under  the  laws  of  tbe  state  where  it  is  executed,  both 
as  between  the  immediate  parties  thereto  and  as  against  third  parties, 
is  valid  in  another  state  to  which  the  property  has  been  removed, 
although  not  executed  aocording  to  the  laws  of  the  latter  state.  Craig 
V.   Williams,  934. 

8l  Purchaser  in  Good  Faith — Antecedent  Indebtedness. — One  who  pur- 
chases property  or  takes  a  security  for  an  antecedent  debt  is  not  euti* 
tied  to  the  protection  of  a  statute  purporting  to  protect  purchasers  and 
encumbrancers  in  good  faith  for  value.     Union  Nat.  Bank  v.  Oium,  533. 

4.  A  Chattel  Moktgaok  Taken  to  Secure  an  Antecedent  Debt  is  enti- 
tled to  the  same  protection  against  subsequent  attaching  creditors  at 
any  other  mortgage.     Union  Nat.  Bank  v.  Oium,  633. 

6.  A  Chattel  Mortoage,  Though  Unrecorded,  takes  precedence  over  a 

subsequent  attachment  based  upon  a  debt  existing  prior  to  the  execution 
of  the  mortgage  under  a  statute  declaring  that  a  mortgage  of  personal 
property  is  void  as  against  creditors  of  the  mortgagor  and  subsequent 
purchasers  in  good  faith  and  for  value,  unless  the  original  or  an  authen- 
ticated copy  thereof  be  filed  in  the  office  of  the  registrar  of  deeds.  A 
creditor,  within  the  meaning  of  this  statute,  is  one  who  becomes  such 
after  the  mortgage  was  executed.  Union  Nat.  Bank  v.  Oium,  533. 
0.  One  having  Notice  of  the  existence  of  a  chattel  mortgage  cannot  treat 
it  as  void  because  it  has  not  been  filed  for  record.  Union  NaL  Bank  ▼. 
Oium,  533. 

7.  A  Creditor  Who  has  not  Changed  His  Position  after  the  making 

and  before  the  filing  of  a  chattel  mortgage  executed  by  his  debtor  in 
favor  of  another  creditor,  but  has  merely  remained  inactive,  does  not 
become  e:ititled,  upon  subsequently  levying  an  attachment,  to  prece- 
dence over  a  mortgagee  because  the  latter  has  not  filed  his  mortgage 
for  record.     Union  Nat.  Bank  v.  Oium,  533. 

8.  After  the  Taking  Possession  of  personal  property  by  the  mortgagee 

he  need  not  renew  such  mortgage  by  filing  a  copy  thereof  with  the 
registrar  of  deeds  under  a  statute  declaring  that,  in  order  to  preserve 
priority  of  lien,  every  chattel  mortgage  must,  every  three  year.s,  be  re- 
newed by  filing  a  copy  thereof  with  such  registrar.  Union  etc  Bank'r, 
Oium,  533. 

9.  Renewal  by  Refiling.— A  Statute  Requiring  Chattel  Mortoaobs 

TO  BE  Refiled  at  a  .specified  time  after  they  are  recorded,  with  a  state- 
ment of  the  amount  remaining  due,  must  be  construed  with  a  view  to 
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the  object  of  the  law  requiring  such  mortgages  to  be  filed  for  record. 
Therefore,  if  the  mortgagee  takes  possessiou  of  the  property,  and  thereby 
girea  notice  of  his  relation  to  it,  the  failure  to  renew  by  the  tiling 
thereof  is  immaterial.     Union  etc.  Bank  v.  Oium^  533. 

fl«e  JL>JtB-iuM  AND  Ckeuitor,  2;  Vsndob  and  Pobohasuu 

CHECKS. 
Okb  Radical  Divpbrbnor  Bbtwkbn  a  Chkok  ahd  a  Bill  or  Exohamob 
ii  that  the  former  need  not  be  accepted,  while  the  latter  must  be,  ia 
order  to  fix  the  liability  on  the  drawee.     Simmons  Hardxoare  Co.  ▼. 
Bank,  700. 

See  Afpbal,  8;  Banks,  18-22;  Bstoppbl,  2;  NoNsonBi 

CHILDREN. 
See  Wills,  L 

CHIMNEYS. 
See  Rbal  Propsbtt. 

CLOUD  ON  TITLE. 
Qoibtino  TtTLB,  CouMTBROLAiM  IN  Suifti  FOR. — If,  Ib  BO  Bction  to  qniet 
title,  the  defendant  alleges  title  in  himself  by  virtue  of  certain  convey, 
•noes,  and  demands  that  his  title  be  quieted  as  against  the  plaintiff,  his 
plea  constitutes  a  counterclaim  because  it  is  connected  with  the  subjeot 
of  the  action,  and  a  reply  should  be  interposed  by  the  plaintiff,  where 
the  statute  requires  a  reply  to  be  made  to  a  connterolaim.  Power  ▼• 
Bowdle^  51 L 

COLLATERAL  ATTACK, 
See  JUDQHBNTS,  1,  9-11. 

COMMERCE. 
See  Intebstatb  Commkbobl 

COMMON  CARRIBB& 
See  Carribbs. 

COMMON  LAW. 
See  Rafb. 

CONCEALMENT. 
See  Mabriaqb  and  Divobob,  i-C 

CONDITIONS  JUDGMENT. 
See  Deeds,  3b 

CONDONEMENT. 
See  Marriage  and  Divobob,  1L 

CONFESSION. 
See  JcDOMENTS,  ll-13k 
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CONFLICT  OF  LAWS. 

1.  PoREiGir  Contract  of  Sale,  Where  Deemed  to  Have  Been  Mai>b — 
CoMiTT. — If  aa  ageut  receives  iu  one  state  a  proposition  for  acoutraoi 
of  sale  aud  traasmits  the  same  to  bis  priucipal,  a  resident  of  another 
state,  who  there  accepts  it,  aud  ships  the  article  by  freight  to  the  pur« 
chaser,  the  sale  is  a  contract  of  the  latter  state,  and  if,  under  the  laws  of 
the  latter  state,  the  title  to  the  property,  by  the  terfiis  of  the  contract, 
would  remain  in  the  vendor  as  against  attachment  or  insolvent  proceed* 
ings,  the  coiirta  of  the  former  state  will,  as  a  matter  of  comity,  giv« 
that  effect  to  the  contract  although  by  its  own  law  it  would  be  other* 
wise.     Barrett  v.  Kelley,  8G2. 

&  Ir  A  Policy  of  Insurance  is  Applied  fok  in  this  State  by  a  resideat 
thereof,  and  the  corporation  issuing  the  policy  is  a  resident  of  another 
state,  and  an  assignment  ia  subsequeutly  made  by  a  citizen  of  the  first- 
oamed  state,  any  controversy  afterward  arising  between  the  assigne* 
and  the  heirs  or  personal  representatives  of  the  assignor  will  be  con* 
trolled  by  the  laws  of  the  state  in  which  the  policy  was  applied  for,  and 
which  the  assignee  and  the  representatives  of  the  assignor  are  resident*, 
rather  than  by  the  laws  of  the  state  whose  corporation  issued  the  polioy. 
Robinson  v.  Hurst,  266. 

See  Chattel  Mortoaqi«,  2. 

CONFIRMATION. 
See  Judicial  Sales,  1. 

CONNECTING  CARRIERS. 
See  Carriers,  9. 

CONSIDERATION. 
See  Contracts,  1;  Judicial  Sales,  2,  S. 

CONSOLIDATION. 
See  AcrioNS,  1. 

CONSTITUTIONAL  LAW. 

1.  SELr-BXECUTiNO  PROVISIONS.— If  a  state  constitution  declares  what  in* 

debtedness  cities  of  a  certain  class  may  not  contract,  such  prohibitions 
cannot  be  suspended  or  rendered  nugatory  by  the  failure  of  the  legisl»- 
ture  to  make  the  classification  of  cities  provided  for  by  such  constitn* 
tion,  and  a  forbidden  indebtedness,  though  contracted  in  advance  of 
such  classification,  is  void.     Beard  v.  Hopkingville,  222. 

2.  The  Fourteenth  Amendment  to  the  constitution  of  the  United  States 

does  not  interfere  with  the  proper  exercise  of  the  police  power  of  the 
several  states.  Commonwealth  v.  Vrooman,  603. 
S.  Insurance. — A  Statute  Making  It  Unlawful  to  Issue  ant  Policy  of 
Insurance  against  loss  by  fire,  without  authority  to  do  so  expressly  con* 
ferred  by  a  charter  of  incorporation  given  according  to  law,  is  not  invalid 
as  conflicting  either  with  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  or  with  the  section  of  the  bill  of  rights  affirming 
that  all  men  are  born  free  and  independent,  and  liave  certain  inher- 
ent and  inalienable  rights,  among  which  are  those  of  acquiring,  possess- 
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ing,  and  protecting  property  and  reputation.     Commonwealth  ▼.  Fro*- 
man,  603. 
8e«  Banks,  23;  Mdmioipal  Corforatioks,  3;  Statutis,  1-6,  9,  10. 

CONTEiMPT. 

L  Injunction,  Contempt  in  Disbboardino. — If  persons  receive  a  telegram, 
parporting  to  be  signed  by  one  who  is  known  to  them  to  be  a  judge, 
•tating  that  he  had  signed  an  order  restraining  a  sale,  neverthelesa 
proceed  with  such  sale,  and  upon  proceedings  against  them  are  adjudged 
to  have  committed  a  contempt  of  court,  the  judgment  convicting  them 
and  fixing  their  punishment  will  not  be  set  aside  on  writ  of  error,  al< 
though  the  injunction  or  restraining  order  was  not  personally  served 
upon  them,  and  they  had  no  knowledge  thereof  other  than  that  re- 
ceived by  the  telegram.     State  v.  Knight,  809. 

t.  JcDOHENT  TOR. — A  Writ  OT  Error  Lies  to  review  a  judgment  or 
order  finding  a  person  guilty  of  contempt  of  court,  and  prescribing 
the  punishment  to  be  suffered  therefor.     State  v.  Knight,  809. 

H  A  Judgment  CoNvicriNO  and  Pdnishinq  One  for  a  Contempt  of 
Court  may  be  Reviewed  and  Set  Aside  Only  for  want  of  juris- 
diction of  the  court  over  the  subject  matter,  or  the  defendant,  or  for 
want  of  power  to  render  the  particular  judgment  or  order  complained 
of.  The  finding  of  the  court  upon  a  question  of  fact  will  not  be  re- 
viewed.     StaU  v.  Knight,  809. 

4.  Proceeuinos  to  Punish,  When  Criminal  in  Their  Charactkb. — 
If  a  contempt  consists  of  doing  a  forbidden  act,  injurious  to  the  op- 
posite party,  the  process  for  its  punishment  is  criminal,  and  a  judg- 
ment of  conviction  can  be  reviewed  by  a  writ  of  error  if  the  statute 
of  the  state  authorizes  the  issue  of  that  writ  to  remove  for  examination 
and  review. the  record  of  criminal  actions.     State  y.  Knight,  809. 

CONTRACT. 

1.  Consideration. — A  Moral  Obligation  is  sufficient  to  support  a  promlM 

to  pay.     Robinson  v.  Hurst,  266. 

2.  When  Dependent    upon    the  Life  of  a    Contracting    Party. — A 

contract  to  perform  personal  services  requiring  skill  and  ability  of  a 
high  order  is  subject  to  the  implied  condition  that  the  party  shall  be 
alive  and  well  enough  in  health  to  perform  it.     Marvel  v.  Phillips,  370. 

8b  Death,  Discharge  of  by. — A  contract  entered  into  with  nu  inventor 
agreeing  to  pay  all  expeuses  of  his  application  for  a  patent,  to  man- 
age the  business  and  advance  all  requisite  funds,  to  use  all  reasonable 
efforts  to  increase  and  supply  the  demand  for  the  patented  invention, 
and  to  do  all  things  which  a  wise  and  energetic  owner  of  a  patent 
right  with  ample  financial  ability  ought  to  do,  is  discharged  by  the 
death  of  the  party  contracting  to  do  these  things,  because  his  chief 
undertakings  are  personal  in  their  character,  requiring  personal  skill, 
attention,  and  ability  of  a  high  order.     Mari>el  v.  Phillips,  370. 

4.  Death  or  a  Disability  which  renders  performance  impossible  destroys 
the  contract.  This  rule  remains  applicable,  though  the  contract  pur- 
ports to  be  binding  on  the  contracting  party  and  his  legal  representa- 
tives. It  would  require  explicit  words  to  show  that  the  parties  entering 
into  a  contract  like  this  intended  that  executors  should  perform  the 
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datiet  undertaken  by  one  of  the  parties  so  contracting.  Marvel  t. 
Phillipt,  370. 
i.  Omb  Skkkinq  to  Disaffirm  a  Contract  Solklt  Bkoaobx  or  Hu  Tbmfo. 
HART  Incapacity  when  he  made  it,  ^such  incapacity  being  entirely 
nnkaowu  to  the  other  party,  must  not  retain  the  fraito  of  his  oontraob 
Oib»on  T.  Westejti  New  York  etc  R.  R.  Co.,  586. 

See  Custom;  Insamb  Pbksons,  7« 

CONTRIBUTION. 
See  SuuBTTSHiP,  S. 

CONTRIBUTORY  NEGLIGENCa 
See  Mastbr  and  Sbrvant,  23. 

CONVERSION. 
See  Trespass,  1;  Vendor  and  FiTBOHAflUu 

CORPORATIONS. 

1.  Organ IZATION  of. — If  corporate  powers  are  granted  by  private  statute 
there  must  be  eviklence  of  acceptance  by  the  corporators  and  a  compli* 
ance  with  all  conditions  precedent  prescribed  by  law,  in  order  to  show 
affirmatively  that  the  corporation  is  lawfully  organized;  but,  if  the  cor- 
poration is  formed  under  a  general  law,  the  signing  and  recording  of 
articles  of  agreement  by  the  corporators  constitute  them  a  body  politic 
for  the  purposes  set  forth  in  such  agreement.     Benbow  v.  Cook,  454. 

IL  Formation  of. — Private  corporations  are  formed  when  the  necessary 
contractual  relations  are  created  between  the  persons  clothed  by  law 
with  the  powers  of  a  body  politic.     Benbow  v.  Cook,  454. 

5.  Meetings — Notice— Prksomption. — Minutes  of    the  proceedings  of  A 

meeting  of  the  stockholders  of  a  corporation  raise  a  presumption  that 
due  notice  thereof  was  given,  and  that  its  proceedings  wore  regular 
and  lawful.  Benbow  v.  Cook,  454. 
4.  Meeting  of— Waiver  of  Notice. —  Strict  statutory  requirements  aa 
to  notice  of  a  meeting  of  stockholders  of  a  corporation,  being  intended 
for  their  protection,  may  be  waived  by  them,  and,  if  waived,  the  meet* 
ing  and  all  its  proceedings  are  as  valid  as  if  full  statutory  notice  bad 
been  given. — Benbow  v.  Cook,  454. 

6.  Meetings— Ratification    of  Proceedings. —  Although    a  meeting  of 

the  stockholders  of  a  corporation  for  the  purpose  of  organizing  the 
corporation,  or  for  any  other  purpose,  is  not  called  in  the  manner  pre- 
Kcribed  by  law  or  the  by-laws  of  the  company,  the  action  of  the  meeting 
is  valid  if  every  stockholder  who  did  not  participate  in  the  meeting 
ratified  its  action  afterward.     Benbow  v.  Cook,  454. 

6.  Organization — Meeting  for — Notice  of. — If  all  of  the  stockholdera 

expressly  assent  to  a  call  for  a  meeting  of  stockholders  to  organize  a 
corporation,  participate  in  such  meeting,  and  acquiesce  in  its  action,  it 
it  a  valid  meeting,  altliough  express  notice  was  not  given  to  each 
stockholder  as  by  statute  provided.     Benbow  v.  Cook,  454. 

7.  Formation. — If  persons  associate  themselves   together  as  a  corporation, 

under  statutory  authority,  and  take  all  the  subsequent  steps  nece»> 
sary  to  perfect  it,  the  original  subscribers  become  members  of  the  cor- 
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porat!u:i  atul  liuljlo  to  assessment  upon  their  snbscriptioni.  Whdtor 
Electric  LhjfU  Co.  v.  Tandy,  838. 

&  Liability  on  ScBsoniPTioN  for  Shares.— One  who  snbscribes  to  the 
capital  stock  of  a  corporation  is  liable  for  an  assessment  npon  his  sub- 
Boriptioii  without  an  express  promise  on  hia  part,  as  he,  by  the  act  of 
subscription,  impliedly  prowiises  to  pay  any  legal  assessment  npon  the 
shares  subscribed  for.  The  remedy  by  forfeiture  and  sale,  as  provided 
by  statute,  is  merely  cumulative.  Windsor  Electric  Light  Co,  T.  Tandy^ 
838. 

f.  Sdbscriptxon  to  Stock— Right  to  Repcdiatk. — A  person  fraudulently 
induced  by  an  agent  or  promoter  of  a  corporation  to  subscribe  to  ite 
capital  stock  may  at  his  option  repudiate  the  contract,  and  the  frand 
may  consist  as  well  in  the  suppression  of  what  ia  true  as  in  the  repre* 
entation  of  what  is  false.      Virginia  Land  Co.  v.  Haupt,  939. 

10.  SoBsCRiPTiox  to  Stock.  —  Waivkr  o»  Right  to  Rbpudiatb  —  Tho 
right  to  repudiate  a  subscription  to  the  capital  stock  of  a  corporation 
induced  \>y  the  fraud  of  its  promoter  is  not  waived  by  the  fact  that  the 
sabscriber  has  given  the  promoter  a  proxy  to  represent  him  at  the  first 
meeting  of  stockholders,  at  which  the  fraud  inducing  the  subscrifition 
is  for  the  first  time  disclosed.  The  subscriber  cannot  be  afifected  by 
notice  to  the  promoter  of  what  the  latter  knew  from  the  beginning  and 
did  not  disclose.      Virginia  Land  Co.  v.  Haupt,  939. 

11.  Stock  Sobscription'  —  Repudiation  of  for  Fraud — Notice — Laches 
— Burden  of  Proof. — Laches,  as  a  bar  to  a  subscriber's  right  to  repa- 
diate  his  subscription  to  the  capital  stock  of  a  corporation  for  fraud, 
begins  to  run  only  from  the  time  when  the  subscriber  is  first  charge- 
Able  with  notice  that  a  fraud  has  been  perpetrated  upon  him.  Mere 
suspicions  or  random  statements  heard  in  public  or  in  stockholders' 
meetings  do  not  necessarily  constitute  notice;  but,  after  a  subscriber's 
BDspicions  are  reasonably  aroused,  it  is  his  duty  to  investigate  at  once, 
and  the  burden  of  proof  is  upon  the  corporation  to  show  notice  and 
laches  on  the  part  of  the  subscriber.      Virginia  Land  Co.  v.  Haupt,  939. 

12  Forfeiture  of  Stock. — If  the  articles  of  association  of  a  corporation 
declare  that  its  directors  shall  have  authority  to  make  a  requisition 
for  installments  upon  shares  by  giving  a  thirty  days'  notice  in  news- 
papers published  in  the  cities  of  Philadelphia  and  Detroit,  and  after 
•ocb  time  that  the  directors  may  forfeit  the  stock  of  all  parties 
failing  to  pay  such  installments,  a  forfeiture  based  upon  a  publication 
of  such  notice  in  one  only  of  such  cities  is  void.  Until  thirty  days  after 
the  publication  in  both  places  no  installment  can  become  due,  and 
hence  no  stockholder  could  be  in  default  for  not  making  payment. 
Morris  v.  Metalline  Land  Co.,  614. 

13.  A  Power  Given  to  Forfeit  Stock  must  be  Strictly  Pursubd, 
and,  if  any  restrictions  or  limitations  imposed  by  the  charter  of  the 
corporation  have  been  disregarded,  the  alleged  act  of  forfeiture  must 
be  declared  invalid.     Morris  v.  Met(tlline  Land  Co.,  614. 

14.  Forfeiture  of  Stock. — The  Mere  iNAcrrioN  or  Stockholders 
whose  shares  have  been  subjected  to  a  void  declaration  of  forfeiture 
does  not  estop  them  from  resisting  such  forfeiture,  nor  from  assert- 
ing their  ownership  of  the  stock,  where  the  forfeiture  was  for  a 
default  in  the  payment  of  installments  which  had  not  in  fact  become 
doe,  because  of  the  failure  to  publish  the  notice  requiring  payment  in 
the  manner  stipulated  in  the  articles  of  association,  and  the  corporation 
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WM  nob  on*  requiring  eontinuons  contribtitions  from  it«  members  to 
■Qstain  either  its  existence  or  its  busineu.  Motru  v.  Metalline  Land 
Co.,  614. 

If.  Stock  Dividsnds. — Ordiuarily  »  dividend  declared  in  stock  ii  to  be 
deemed  capital,  and  a  dividend  in  money  is  to  be  deemed  iucoine. 
Thomas  v.  Oreag,  310. 

Iflw  Stock  Dividends,  Apportionment  or. — If  it  appears  that  a  stock 
dividend  has  been  declared,  resulting  from  the  net  earnings  of  a  cor> 
poration  during  a  time  specified,  for  a  portion  of  which  time  a  life 
estate  existed  in  respect  to  the  stock  npon  which  the  dividend  is  de* 
elared,  the  court  should  ascertain  the  amount  of  the  net  earnings  em- 
braced within  the  period  of  the  life  estate,  and  award  to  the  tenant 
thereof  such  amount,  and  the  balance  to  the  remaindermen.  Thoma» 
T.  Qregg,  310. 

17.  Reuaindbrmut  and  Tenant  fob  Lira — Stock  Ditidkmds. — If  a  resola« 
tion  of  a  corporation  making  a  dividend  in  stock  declares  that  the  amoant 
distributed  is  a  part  of  the  net  earnings  and  income  of  such  corporation 
received  for  the  fiscal  years  therein  designated,  and  that  the  director* 
therefore  resolve  that  a  dividend  of  a  designated  per  cent  be  declared 
npon  the  common  stock,  payable  in  common  stock  of  the  company,  such 
dividend  must  be  regarded  as  the  property  of  a  person  who  was,  during 
the  time  the  earnings  accrued,  a  tenant  for  life  of  the  stock  upon  which 
the  dividend  was  declared,  and  not  the  property  of  the  remaindermen. 
Thomaa  v.  Oregg,  310. 

18.  RBldAINDERHSN    AND   TENANT  TOR  LiFE — StOCK   DIVIDENDS. — When  it 

is  possible  for  the  court  to  ascertain  wiiether  the  distribution  in  a  stock 
dividend  includes  net  earnings,  and,  if  so,  what  proportion,  and  also 
whether  such  earnings  were  intended  to  be  made  a  part  of  the  capital, 
or  merely  to  be  used  temporarily,  with  the  intention  on  the  part  of 
the  directors  of  refunding  them  to  the  shareholders  as  income,  the 
court  sliould  make  such  investigations,  and  dispose  of  the  stock  in  an 
equitable  way  between  the  tenants  for  life  and  the  remaindermen. 
Thomas  v.  Oregg,  310. 

19.  Kemai.ndebmen  and  Tenant  for  Life — Stock  Dividends. — A  divi- 
dend, although  declared  in  stock,  is,  if  based  on  the  earnings  of  the 
corporation^  in  reality,  by  whatsoever  name  called,  but  the  income  of 
the  capital  invested,  and  a  mode  of  distributing  the  profits.  Thoma» 
▼.  Gregg,  310. 

20.  Employees — Bt-laws  as  Notiob  and  Evidencb. — A  stranger  in 
dealing  with  a  corporation  is  not  bound  to  inquire  into  the  by-laws 
of  such  corporation  to  ascertain  whether  the  officer  or  agent  with 
whom    he  is  dealing  has  authority   to  act.      Hence,  if  a  corporation, 

.  through  its  president,  employs  one  as  its  agent  by  the  year,  and  gives 
him  "absolute  charge,"  it  will  not  be  allowed,  after  receiving  such 
agent's  services  for  seventeen  months,  and  then  dismissing  him  for 
cause,  to  prove,  by  its  by-laws,  in  an  action  by  the  agent  to  recover  a 
balance  of  salary  due,  tiiat  the  president  had  no  authority  to  employ 
any  one  by  the  year.     Moyer  v.  East  Shore  Terminal  Co.,  709. 

21.  E.ST0PPEL  TO  Disavow  Act  of  Auent. — A  corporation  is  estopped  to 
disavow  the  act  and  authority  of  its  agent  in  executing  a  mortgage  on 
Its  property  if,  with  notice  of  its  execution,  the  corporation  takes  no 
steps  to  disaffirm  the  act  of  such  agent.  On  the  contrary,  such  action 
amounts  to  a  ratification  of  the  mortgage.     Benbowv.  Cook,  454. 
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33.  Right  to  Di3P03K  op  Property. — Private  corporation  may  dispose  of 
its  property  without  express  statutory  authority.  Benbow  v.  <7ooJ^ 
454. 

38.  MoRTOAOB  Dbkd  executed  by  a  corporation  on  its  property  is  aot  an 
executory  contract.     Benhow  v.  Cook,  454. 

5M.  Mketinq.s — Validity  o»  Mortgage.  —  When  all  of  the  directors  and 
stockholders  constituting  the  body  corporate  meet  without  notice,  and 
hold  a  corporation  meeting,  at  which  they  agrte  to  create  an  indebted^ 
ness,  and  authorize  the  execution  of  a  mortgage  tu  secure  it,  their  action 
ia  valid  and  binding,  and  a  failure  to  make  a  record  of  their  proceedings 
at  that  time  does  not  affect  the  validity  of  their  action  provided  a 
record  of  such  proceedings  is  made  and  signed  by  them  at  another 
time.     Benhow  v.  Cook,  454 

95.  Seal — Presumption. — A  deed  of  a  corporation  reciting  that  it  u  Mal«d 
with  the  corporation  seal  raises  the  presumption  that  what  purports 
to  be  such  seal  placed  after  the  names  of  the  corporate  officers  execut- 
ing the  deed  is  the  seal  of  the  corporation.     Benbow  v.  Cook,  454. 

36i  Constitutional  Law  —  Impairment  of  Vested  Corporate  RiOHTa. 
The  rights  insured  to  private  corporations  by  their  charters,  and  the  man* 
ner  of  their  exercise,  are  subject  to  such  new  regulations  as  from  time 
to  time  may  be  made  by  the  state  with  a  view  to  the  public  protection, 
health,  and  safety,  and  in  order  to  guard  properly  the  rights  of  other 
individuals  and  corporations.  Virginia  Development  Oo  v.  Oroter  Iron 
Co.,  894. 

8m  iKTKfiVSBTioH,  2;  LncNs,  5;  MAMDAMua,  3-6;  Statotes,  8;  Taxis,  S;  t. 

CORPUS   DELICTL 

See  BUBGLABT,  1. 

COSTS. 
See  Appeal,  6. 

COUNSEL'S    ADDRESS 
See  New  TBLA^  3. 

COUNTERCLAIM. 
See  Cloud  on  Title;  Setoff. 

COURTS. 
AmifDMBirr  of  Records,  ok  What  mat  bb  Based. — The  amendment  of  a 
jodicial  record  after  the  lapse  of  a  term  solely  upon  the  recollection  of 
•  judge  ia  not  authorized,  and  will  be  reversed  upon  the  appeal  of  the 
person  injured  thereby.     Bopd  County  v.  Boss.  210. 

CRIMINAL  LAW. 

1.  Statb  Whbbb  Crime  is  Deemed  CoMMirrEO. — One  who  while  in  one 
state  aims  and  fires  a  pistol  at  another,  who  at  the  time  is  iu  another 
state,  commits  the  offense  in  the  latter  state  of  "shooting  at  another," 
although  the  ball  does  not  take  effect,  but  misses  and  lodges  in  the  lat- 
ter state.      Simpson  v.  Suue,  75. 

2.  State  Where  Crime  is  Deemed  Committed — Contructive  Pres* 
KMCB. — The  presence  of  the  accused  witliin  a  state  is  essential  to  toake 
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his  criminal  act  one  which  is  done  within  that  state.  Such  presence 
need  not  be  actnal;  it  may  be  constructive.     Simpsonv.  State,  75. 

SL  Statk  Where  Crime  is  Dbemed  CoMMirrED. — A  criminal  act  begna 
in  one  state  and  completed  iu  another  renders  the  person  who  does  the 
act  liable  to  indictment  in  the  latter  state.     Simpson  v.  Stule,  75. 

4.  Age  op  Discretion — Mkntal  Capauitt. — Upon  the  trial  of  a  boy  be- 
tween the  ages  of  ten  and  fourteen  years  for  any  offense  it  is  not  error 
to  give  in  charge  to  the  jury  section  4294  of  the  code.  That  section  re- 
lates alone  to  mental  capacity.     Gordon  v.  Stale,  189. 

6.  Intuxication  to  Excuse  Criub  must  be  of  such  a  degree  as  to  render 
the  offender  incapable  of  entertaining  an  intent  to  commit  such  crime. 
If  it  falls  short  of  this  it  is  worthless  as  a  defense.  Warner  v.  State^ 
415. 

6.  Alibi — iNSTRUcrioN. — The  proof  of  an  alibi  in  a  criminal  case  is  suffi- 
cient  when  it  satisfies  the  jury,  with  reasonable  certainty,  that  the  ao- 
cused  was  not  present  when  the  crime  was  committed.  Hence,  it  is  error 
justifying  the  granting  of  a  new  trial  to  charge:  "The  prisoner  iu  this 
case  has  attempted  to  set  up  an  alibi.  The  court  charges  yon  that  whea 
the  defendant  -attempts  to  set  up  an  alibi,  that  the  burdea  of  proof  is 
upon  him  to  satisfy  you  beyond  a  reasonable  doubt  that  the  alibi  is 
true."     MiUa  v.  State,  140. 

7.  Deadly  Weapon,  What  is. — The  question  whether  an  instrument  with 

which  a  personal  injury  is  inflicted  is  a  deadly  weapon  depends  upon 
the  manner  of  its  use,  rather  than  upon  the  intrinsic  character  of  tha 
instrument  itself.     State  v.  Norvoood,  498. 

See  Appeal,  10;  Burglary;  Contempt.  4;  Extbaditiov. 

CROSSINGS. 
See  Railroads,  11-16. 

CUSTODY. 
See  Mabriagb  and  Divorce,  7,  8;  Parent  and  Child,  2L 

CUSTOM. 
1.  A  Usage  Inconsistent  wri'H  a  Contract  cannot  be  giren  in  evidenoe 

to  affect  it.     BaUimcre  Baseball  Co.  v.  Pickett,  304. 
S.  A  Usage  to  be  admissible  must  be  proved  to  be  known  to  the  parties,  or 

to  be  so  general  and  well  established  that  knowledge  and  adoption  of 

it  may  be  presumed,  and  it  must  be  certain  and  uniform.     Baltimore 

Baseball  Club  v.  Pickett,  304. 

8.  A  Custom  or  Usage  will  not  be  Permitted  to  Vary  the  Terms  o»  a 

Special  Contract.  Hence,  if  a  contract  is  entered  into  by  which  one 
person  employs  another  for  a  stated  period,  the  employer  cannot  justify 
his  discharge  of  the  employee  on  the  ground  that  a  custom  existed  in 
the  business  giving  him  the  right  to  cancel  the  contract  on  ten  days' 
notice  that  the  employee  was  deficient  in  his  work.  Baltimore  Baseball 
Club  V.  PickeU,  304. 
4.  General  Usage,  When  not  a  Proper  Subject  ot  Pleading  and 
Proof. — Evidence  as  to  the  existence  of  a  general  usage  will  not  be  re< 
oeived  for  the  purpose  of  giving  meaning  to  language  and  abbreviatioiia 
•mployed  iu  an  assessment-roll.     Power  v.  Botodle,  511. 
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DAMAGES. 

8m  Carribrs,  12,  13;  Mastkr  and  Servant,  3-7;  NiaLraBiro%  Of  &4II» 

BOADS,  20,  22;  Sales,  4;  Trkspass,  1,  4. 

DAMS. 
See  Watkrs,  1. 

DEADLY  WEAPONS. 
See  Criminal  Law,  7;  Uomicidi,  3,  4 

DEATH. 
See  Contracts,  3,  4;  Mortoaoes,  l-3i 

DEBTOR  AND  CREDITOR. 

L  Greditors,  Who  are  Pkotectkd  as.— If  a  statute  declares  a  mortgage 
void,  as  to  the  cieditora  of  the  mortgagor,  unless  filed  ia  the  office  of  the 
registrar  of  deeds,  the  word  "creditors"  does  not  include  those  persons 
whose  debts  were  contracted  before  the  execution  of  the  mortgage  and 
while  there  was  no  default  in  not  filing  it,  and  who  have  in  no  manner 
altered  their  position  to  their  detriment  before  such  filing.  Union  Nat. 
Ilntik  V.  Oiitm,  533, 

9,  Cha  iTEL  Mortoaoe. — A  Creditor  Who  mat  Assail  a  chattel  mortgage 
M  void  for  waut  of  recordation  is  not  a  mere  general  creditor  of  the 
mortgagor,  but  one  who,  by  attachment  or  otherwise,  secures  a  lien. 
He  must  also  be  a  creditor  who  dealt  with  the  mortgagor  subsequently 
to  the  execution  of  the  mortgage  and  without  notioo  thereof.  Union 
NaL  Bank  v.  O'mm,  533. 

DECLARATIONS. 
See  AaBNcr,  1,  2;  Homicidb,  fi. 

DEEDS. 

L  A  Dkbd  Consists  of  the  name  of  the  parties,  the  consideradon,  a  descrip« 
tion  of  the  subject  granted,  the  quantity  of  the  interest  conveyed,  and, 
lastly,  tlie  conditions,  reservations,  or  covenants,  if  any  there  be.  Any 
words  indicating  an  intention  to  transfer  the  estate,  interest,  or  claim 
of  the  grantor  are  sufficient  to  constitute  a  deed.  Evenson  v.  Webster, 
802. 

SL  What  is  SurpicrENT. — A  paper  commencmg  with  a  statement  that  it  is 
a  will  between  S.  S.  and  H.  L.,  by  which  S.  S.  declares  that  he  has 
made  agreement  with  H.  L.  that  the  latter  is  to  take  care  of  him 
until  bis  death  day,  and  tl.at  S.  S.  gives  H.  L.  all  his  goods,  chattels, 
and  real  estate,  except  fifty  dollars,  which  he  leaves  to  G.  J.,  and  tl.at 
H.  L.  is  to  pay  G.  J.  when  the  land  is  sold,  or  within  five  years  from 
date,  is,  when  dated  and  signed  by  S.  S.,  a  sufficient  conveyance  of  his 
real  property.     Evemon  v.   Webster,  802. 

Z,  A  CoNVKTANCK  UPON  CONDITIONS  SuBSKQOBNT  passes  the  title  to  the 
grantee,  subject  to  be  divested  by  the  failure  to  perform  the  oondi« 
tions.     Evenaon  v.  WAater,  802. 

4,  CoNVETANOKS — RESCISSION  FOR  FAILURE  OF  CONSIDERATION. — A  Convey- 
ance of  land  made  in  consideration  of  support  for  life  cannot  be  re« 
Minded  and  canceled  by  •  labaequeut  conveyance  by  the  grantor  to 
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another  person  without  the  consent  of  the  first  grantee,  merely  becans* 
the  support  haa  been  witliheUl.  The  remedy  in  such  case  ia  an  action 
for  the  value  of  the  support  withheld,  or  an  equitable  action  to  rescind 
on  the  ground  of  the  insolvency  of  the  grantee,  or  such  other  ground 
M  makes  this  the  appropriate  relief.  McOardU  v.  Kennedy,  85. 
See  CORFOUATIOMS,  25. 

DEFINITIONS. 
"  Cold  storage  hnniness."    Steioart  v.  Atlanta  Betf  Co,,  1191 
"Creditors."     Union  Nat.  Bank  v.  OiMwi,  533. 
"Day  laborer."     Briscoe  v.  Montgomery,  192. 
Franchise.     Slate  v.  Scougal,  75G. 
Fugitive.     State  v.  Hall,  501;  In  re  Sultan,  433. 
"Gross  Negligence."     Merchants'  Nat.  Bank  v.  OuUmartin,  182. 
*•  Heirs."     Leavitt  v.  Dunn,  15. 

"Inaccessible."     Atlanta  etc.  By.  Co.  v.  Oravitt,  145. 
*' Laboring  person."     Farlnltolt  v.  Ludchard,  953. 
"Paid."     Coni/ers  v.  Postal  Tel.  Cable  Co.,  100. 
*' Slight  care."     Merchants'  Nat.  Bank  v.  OuUmartin,  182. 
"Slight  care  and  diligence."    Merchants'  Nat.  Bank  v.  OuUmartin,  18S. 
*' Supply."     Virginia  Development  Go.  v.  Crozer  Iron  Co.,  893. 
**Tax  collector."    Stewart  v.  Atlanta  Bee/Co.,  119. 

DELIVERY. 
See  Sales,  1. 

DELUSIONS. 
See  Wills,  6,  8,  9. 

DEMURRAGE. 
See  Railroads,  16,  17. 

DEPOSITIONS. 
If  A  WiTNBaa  Whose  Testimony  is  Takeit  Out  of  the  State  Anmexh 
TO  His  Deposition  Copies  of  Papers  instead  of  the  originals,  the  court 
in  its  discretion  may  allow  them  to  be  read  in  evidence.     L'Herb«tt* 
V.  PUUfield  Nat.  Bank,  364. 

DEVISE. 
Wills.  —  If  a  Specific  Devise  is  Made  of  Real  Property  Which  is 

SuBjECr  TO  A  MoKTGAOE,  the  devisee,  in  the  absence  of  an  expression  of  a 
contrary  intent,  on  the  part  of  the  testator,  is  entitled  to  have  such 
property  exonerated  from  the  mortgage,  even  though  the  personal  eth 
tat*  ia  insufficient  to  pay  the  general  legacies.  Brown  v.  Baron,  331. 

DISTRIBUTION. 
WiLM — CoNSTBUCTioN— Mode  of  Distribution. — Under  a  will  devising 
property  to  be  divided  equally  between  two  named  persons  and  the 
chUdren  of  another,  such  children  take  per  slii-pea,  and  not  per  capita, 
if  it  appears  by  evidence  aliunde  that  the  tirst  two  persons  are  sisters, 
and  the  latter  a  brother  of  the  testatrix,  that  the  latter  was  very  fond 
of  her  siatera,  and  of  their  children,  and  the  children  of  her  brother. 
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and  had  a  favorite  among  the  children  in  each  of  the  three  families,  b«t 
did  not  desire  her  brother  to  take  any  of  the  property  on  account  at 
hit  financial  embarrassment  and  past  conduct.      While  ▼.  Holland,  87. 
See  Insuranob,  15. 

DIVIDENDS. 

8e«   CORPOKATIONS,    16-19li 

DOGS. 
See  Animals. 

DRAINAGE, 
See  Waters,  2-4. 

DYING  DECLARATIONS* 
See  Appeal,  4-7. 

EASEMENTS. 
Wats — Right  aw  Wat  as  Defense  to  Ejectmknt. — The  ezistenee  of  a 
right  of  way  over  certain  land  is  no  defense  to  an  action  of  ejectment 
by  the  owner  of  the  fee.  A  right  of  way  does  not  justify  exclusire 
possession  of  the  land  by  the  party  to  whom  sach  right  belongs.  Bm^ 
net  r.  Crane,  395. 

EJECTMENT. 

See  Easements. 

EMINENT  DOMAIN. 
Pbopkrtt  Already  Devoted  to  a  Public  Use.  — The  intontion  of  the 
legislature  to  grant  the  power  to  take  land  or  property  already  de> 
Toted  to  another  public  use  must  be  shown  by  express  words  or  bj 
necessary  implication.  Louisville  etc  R,  Co.  ▼.  Whitley  County  Coui-t, 
220. 

ENTIRETY  OF  CONTRACT. 

See  Insurance,  5. 

EQUITY. 
See  Attachment,  2;  Insane  Persons,  8,  4 

ESTOPPEL. 

1,  Married  Women — Estoppel  Against  by  Agreement. — If,  after  Jadg- 
ment  has  been  entered  on  a  mechanic's  lien  against  husband  and  wife, 
counsel  enter  into  an  agreement  to  amend  the  record  so  as  to  change 
the  given  name  of  the  wife,  strike  ofif  the  judgment,  and  permit  the  judg> 
ment  defendants  to  file  an  affidavit  of  defense,  the  wife  is  estopped  to 
subsequently  repudiate  such  agreement.     Jobe  v.  Hunter,  639. 

S.  Banks  and  Banking.  — If  the  holder  of  a  check,  relying  upon  the 
statements  of  the  officers  of  the  bank  on  which  the  check  is  drawn, 
is  induced  to  take  a  course  different  from  that  which  he  otherwise 
would  have  taken,  and  is  thereby  misled  to  his  prejudice,  the  doctrine 
of  estoppel  applies.  Simmons  Hardvxire  Co.  v.  Bank,  700. 
Ir,  ArrER  the  Execdtion'  of  a  paper  styled  therein  as  a  will,  baft 
pui^orting  to  give  all  the  property  of  the  signer  to  another  person. 
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•  flfster  of  the  signer  ezecntes  another  paper  that  she  will  not  (nak* 
»ny  claim  of  the  property  or  estate  of  such  signer,  she  is  estopped  from 
thereafter  asserting  auy  claim  of  title  to  such  property.  Eventon  tF. 
WtbtUTt  802. 

See  CoRFORATioMS,  21;  Judgments,  4. 

EVICTION. 
8m  Landlord  and  Tenaitt. 

EVIDENCE. 

i.  Judicial  Notice —The  Coukts  will  Take  Judicial  Notice  of  th» 
Vernacular  LANcaAQK  of  the  People  and  Its  Mutations,  and 
henoe  will  take  notice  whether  given  words,  letters,  and  figures  ar« 
or  are  not  couched  in  ordinary  language  in  use  by  the  court  and  peopi*. 
Potoer  ▼.  Bowdle,  511. 

I.  Judicial  Notice  will  be  Taken  bt  the  Courts  of  a  Usaqe  Which 
HAS  Become  General,  but  if  a  usage  ia  special,  that  ia,  limited  to  a 
particular  locality,  or  business,  or  class  of  people,  this  rule  is  often  in- 
applicable,  and  evidence  may  be  received  to  show  the  existence  of  the 
alleged  usage.     Power  v.  Bowdle,  511. 

%.  Judicial  Notice  will  be  Taken  of  Such  Okoinabt  Abbreviations  a« 
ARE  IN  Common  Use.     Powers.  Bowdle,  511. 

4.  Presumption  Against  Presumfi'ion. — If  the  Papers  a»d  Records  in 
an  old  case,  wherein  there  was  a  verdict  and  judgment,  are  not  to  be 
found,  the  presumption  that  the  clerk  did  his  duty  in  recording  the 
papers  is  overcome  by  the  stronger  presumption  that  the  court  had 
before  it  the  necessary  proceedings  to  authorize  the  verdiet  and  judg« 
ment  in  question.     Wiggins  v.  Gillette,  12.3. 

6.  Wills — Evidence  to  Aid  Construction  of. — Parol  evidence  is  admissi* 

ble  to  show  the  circumstances  surrounding  a  testator  at  the  time  of 
making  his  will,  in  order  to  arrive  at  a  proper  construction  of  it*  termSb. 
WhUe  V.  Hulland,  87. 
$.  Res  Judicata.— When  the  Record  does  not  Skttlb  the  Qubstkht 
oral  evidence  is  admissible  to  show  what  was  in  fact  decided.  Faheyr, 
Battrley  Maddne  Co.,  654. 

7.  R>s  Judicata. — The  records  on  a  former  appeal  in  the  nme  action 

may  be  looked  into  for  the  purpose  of  ascertaining  what  facta  and 
questions  were  then  before  the  court  Plymouth  County  Bant  v.  OUmcu^ 
782. 
&  A  Marriaqk  Certificate  is  Admissible  in  Evidence  without  ezprew 
proof  that  it  was  signed  by  the  priest  who  performed  the  ceremony, 
whtre  it  is  shown  that  the  parties  were  married  by  a  priest  in  charcl^ 
and  there  received  the  certificate,  as  this  is  evidence  tending  to  show 
that  the  signature  attached  thereto,  purporting  to  be  that  of  the  offiow 
ating  priest,  is  genuine;  and  that  it  was  he  who  gave  them  the  certifl* 
oate.     Fratini  v.  Cculini,  843. 

9.  Book  Account  Aoainst  Married  Wohah  is  not  proof  prima  /adt  of 

services  rendered,  and  an  express  undertaking  of  such  married  womaa 
to  subject  her  separate  estate  to  liability  for  their  payment.  Moore  t» 
Copley,  664. 

10.  Pbotooraphs  are  admissible  in  evidence  of  members  of  plaintiffV 
family  when  they  are  testified  to  as  being  correct  likenesses,  for  the 

AK.  tiT.  Rxp..  Voi.  XLIV.  -6S 
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purpose  of  su|iporting  statements  as  to  race  and  appearance  of  nioh 
family.      Van  Hotiten  v.  Morse,  373. 
8m  Banks,  4-8,  19;  Bills  of  Lading,  3,  4;  Custom;  Inscranob,  3;  Libbi« 
3;  Negligbncb,  2;  Trial,  2. 

EXECUTION. 

L  A  Levy  on  Execdtion  is  Sufficient  if,  by  its  terms,  it  enables  one  to 
locate  the  property,  and  to  identify  it  when  found.  That  is  certain 
which  can  be  made  certain.  Hence,  a  levy  on  five  certain  lots  is  suffi- 
cient as  to  description,  although  the  plat  referred  to  in  the  levy  had 
never  been  recorded,  although  the  description  does  not  mention  the 
original  laud  lot  containing  the  property,  and  notwithstanding  the 
frontage  of  each  of  the  lots  numbered  2,  3,  and  4  appears  by  the  plat 
to  be  twenty-five  feet  more  than  as  stated  in  the  levy,  if  it  appears 
from  the  plat  that  the  tive  lots  are  contiguous,  and  form  one  parcel, 
and  that  lots  2,  3,  and  4  lay  between  1  and  5,  the  latter  being  out- 
side lots  lying  on  opposite  sides  of  the  entire  parcel,  and  the  measure* 
menta  thereof,  as  recited  in  the  levy,  corresponding  exactly  with  thoM 
stated  in  the  plat.      Wigjina  v.  Gillette,  123. 

f.  An  Execution  Sale  at  Which  no  Person  is  Present  Except  thi 
Sheriff,  and  the  plaintiff  and  his  attorney,  is  not  void  for  that  reason. 
Power  V.  Larabee,  577. 

5.  Sales.— Postponement  and  Readvertisement  of  the  time  of  a  sher- 

iff's sale  are  not  sufficient  to  avoid  it,  unless  intending  bidders  were 
thereby  misled  as  to  the  day  of  sale,     llollisler  v.   Vanderlin,  657. 

4k  Sales — Advertisement. — Under  a  statute  requiring  a  sheriff's  sale  to 
be  advertised  "once  a  week  during  three  successive  weeks,"  an  ad* 
▼ertisement  in  each  of  three  successive  weeks  is  sufficient,  although 
it  may  not  have  been  published  on  the  same  day  of  every  week, 
and  there  may  not  have  been  twenty-one  full  days  between  the  first  ad- 
vertisement and  the  day  of  sale,     llollmter  v.   Vanderlin,  657. 

i.  Sales— Judgment  Creditor  as  Purchaser — Increase  of  Bid. — H 
after  a  judgment  creditor  bids  in  property  at  execution  sale,  and  re- 
ceipts to  the  sheriff  for  the  amount  bid,  an  application  is  made  to  set 
the  sale  aside,  and  a  third  party  offers  to  increase  the  bid,  the  judg- 
ment creditor  may  be  permitted  to  give  an  additional  credit,  equivalent 
to  the  increased  bid,  and  the  proceeding  to  set  the  sale  aside  may  then 
be  dismissed.     Hollister  v.   Vanderlin,  657. 

0.  An  Execution  Sale  will  be  Vacated,  Because  Several  Parcels  of 
Real  Property  were  Sold  in  a  Lump,  on  motion  of  the  defendant, 
nnless  the  purchaser  can  show  that  the  sale  in  that  mode  has  not  in- 
terfered with  the  defendant's  right  of  redemption.  Power  v.  Larabee, 
677. 

T.  An  Execution  Sale  in  the  Lump  of  Several  Parcels  or  Real 
Estate  is  not  void.     Power  v.  Larabee,  577. 

6.  An  Execution  Sale  will  not  be  Vacated  for  inadequacy  of  price  if 

the  defendant  is  entitled  to  redeem  therefrom,  and  has  notice  of  the 

sale  and  an  opportunity  to  exercise  his  right.     Power  v.  Larabee,  577. 
0.  Salcs. — Mere  Inadequacy  of  Price  is  not  sufficient  to  avoid  a  sheriff's 

sale.     IJoUiater  v.   Vanderlin,  657. 
M.  Execution  Sales. — A  Motion  to  Vacate  an  Execution  Sale  must  be 

ina.de  within  a  reasonable  time,  and,  where  there  is  a  right  of  redemp- 
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tkio,  tbia  reaconable  time  is  probably  measured  by  the  statntory  period 
of  redemption.     Power  v.  Larahee,  577. 

11.  ExBODTioN  Sals,  Waiybr  or  Objections. — Moat  of  the  irregalaritiea  on 
account  of  which  execution  sales  may  be  set  aside  may  be  waived  by 
the  parties  interested.  This  waiver  may  be  presumed  from  their  ap> 
parent  acquiescence,  as  well  as  proved  by  direct  and  positive  evidence. 
Powtr  V.  Larabee,  577. 

IS.  Execution  Sale.  —A  Waiver  oy  a  Right  to  Procore  the  Vacation  ow 
AN  Execution  Sale  arises  from  an  attempt  to  redeem  therefrom,  and 
by  settling  the  judgment,  and  in  such  settlement  taking  credit  for  the 
amount  realized  at  such  sale.     Power  v.  Laralief,  517. 

m  Exemptions— Laboring  Man,  Who  is. — A  United  States  mail  carrier  ia 
a  "laboring  pemou  "  within  the  meaning  of  a  constitutional  provision 
that  the  homestead  exemption  of  a  debtor  shall  not  extend  to  any  exe« 
ontion,  order,  or  other  process  issued  on  any  demand  "for  services  ren- 
dered by  a  laboring  person  or  a  mechanic."  FarinhoU  t.  Luckhard, 
953. 

See  iNjuNcriONS,  1. 

EXECUTORS    AND  ADMINISTRATORS. 

L  FuNEBAL  Expenses — Tombstone. — The  expense  of  a  suitable  tombstone 
over  the  grave  of  a  decedent  is  a  legitimate  item  of  credit  in  the  ac- 
counts of  an  executor,  even  when  no  provision  on  the  subject  is  made 
in  the  will  of  the  testator.      Webb's  Estate,  666. 

&  Ak  Executor  Who  is  Also  the  Residuary  Legatee  of  all  the  remain* 
ing  property  of  the  testator  may  be  presumed  to  be  in  possession  as  de< 
visee  and  not  as  executor,  and  therefore  is  not  chargeable  with  the 
rents  of  the  property  to  which  he  is  entitled  as  such  residuary.  Brown 
▼.  Baron,  331. 

t.  Wills— Rents  and  Profits— Conflict  of  Interest  Between  Hbibs 
▲ND  Resipuart  Legatee. — If  an  executor  is  made  residuary  legatee^ 
and  is  also  given  power  to  sell  all  real  and. personal  estate,  real  property 
forming  part  of  the  residuary  estate  vests  in  him,  subject  to  be  divested 
by  the  sale,  and  until  such  sale  the  rents  and  profits  belong  to  him  as 
such  legatee,  and  not  to  the  heirs  at  law.     Broion  v.  Baron,  331. 

4,  Sals  of  Mortoaoed  Lands  bt.  — A  regular  and  valid  sale  by  an  exeo* 
ntor  during  administration  of  land  belonging  to  the  estate  and  mort* 
gaged  by  the  testator  vacates  proceedings  to  foreclose  the  mortgage, 
and  bars  the  condition  uf  a  judgment  of  foreclosure;  but  if  such  sale  is 
Toidable  this  rule  does  not  apply,  and  the  mortgagee  may  elect  not  to 
ratify  the  sale  by  continuing  to  prosecute  his  proceedings  to  foreclose 
the  mortgage,  as  well  as  by  equitable  action  against  the  executor  to 
have  the  sale  vacated.  Reed  v.  Aubrey,  49. 
S.  Sales  of  Land — Wife  of  Agent  of  Executor  as  Pukchaser  — 
Effect  on  Mortgagee. — If  a  husband,  acting  as  agent  for  an  exe< 
outor,  sells  land  belonging  to  the  estate  at  public  sale  for  casl),  and  the 
father  of  such  agent's  wife  bids  off  the  land  on  his  own  account,  but  in 
reality  for  the  benefit  of  his  daughter,  without  paying  any  thing  or  talc 
ing  a  deed,  the  sale,  as  to  him,  is  incomplete,  and  if  the  daughter  ia 
afterward,  with  the  consent  of  all  of  the  parties,  substituted  in  place 
of  her  father  as  purchaser,  and  the  terms  of  the  sale  are  so  modified 
•a  to  make  it  partly  for  cash  and  partly  on  credit,  this  is  not  a  binding 
•dministratiou,  as  against  a  mortgagee  of  the  land,  from  the  testator. 
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and  snch  mortgagee  may  elect  either  to  ratify  or  repudiate  snob  salew 
Reed  v.  Aubrey,  49. 
&  LiABLB  CLNLr  FOB  Neqlioenob. — Execators,  administrators,  or  trasteea 
acting  with  good  faith,  and  without  any  willful  default  or  fraud,  are 
not  responsible  for  any  loss  that  may  arise  to  the  estate  which  they 
represent.  They  are  not  liable  beyond  what  they  actually  receira 
nnlesB  guilty  of  gross  negligence.     Webb's  Estate,  666. 

7.  Liability   roR   Loss  to  Estate. — If  an  attorney  employed  by  a  testa. 

tor  to  procure  a  judgment  is  afterward  employed  by  the  executor  to  coU 
leot  it,  and,  after  he  collects  it,  fails  to  account  for  it  because  of  his 
insolveitoy  the  executor  is  not  liable  to  the  estate  for  the  loss,  unleaa 
guilty  of  gross  negligence  in  failing  to  attempt  to  collect  the  amoani 
of  the  judgment  from  such  attorney.  WebVt  Estate,  666. 
8b  Mistake  in  an  Aooodnt. — If  an  executor,  who  is  also  the  residuary  Ieg> 
atee,  charges  himself  with  the  rents  of  certain  property,  to  which  he  is 
himself  entitled,  he  may  have  such  mistake  corrected  in  a  tobseqiiMit 
•ooouot.     Brown  r.  Baron,  331. 

See  Judgments,  8. 

EXEMPTION. 
See  Attaohubnt,  1;  Bxkoutiov,  lH 

EXPERTS. 
See  Witne-s-ses,  6. 

EXPULSION. 
See  Railroads,  21,  22. 

EXTRADITION. 
L  DnoRinoir  ov  Governor. — In  regard  to  matters  of  ezfoaditton  1h«  Ju- 
diciary may  review  and  control  the  action  of  the  governor  in  regard  to 
points  of  law,  but  cannot  interfere  in  regard  to  any  matters  within  his 
discretion.  It  is  within  his  discretion  to  issue,  or  to  refuse  to  issue,  a 
warrant  of  arrest  in  extradition,  or  to  revoke  it  when  issued,  if,  in  hi* 
opinion,  it  is  sought  for  ulterior  purposes.     In  re  Sultan,  433. 

8.  Constitutional  Law. — The  state  may,  in  the  exercise  of  its  reserved 

sovereign  powers,  and  as  an  act  of  comity  to  a  sister  state,  provide  by 
statute  for  the  surrender,  upon  requisition,  of  persons  who  are  indict- 
able for  a  crime  committed  through  Iheir  coastructive  presence  in  such 
lister  state,  though  they  have  never  been  corporally  within  such  state 
and  have  never  fled  therefrom  to  escape  arrest  and  punishment.  But, 
in  the  absence  of  such  statute,  such  persons  are  not  subjeol  to  extradi- 
tion by  the  latter  state.     State  v.  Hall,  501. 

3.  FuoirrvB  from  Justice — Who  is  not. — A  person  cannot^  in  any  senses 
be  deemed  to  have  fled  from  the  justice  of  a  state  in  the  domain  ol 
whose  terminal  jurisdiction  he  has  never  been  corporally  present  siuoe 
the  CO.  1  mission  of  a  crime  therein.  One  who  has  never  fled  cannot  be 
ft  fugitive  from  the  justice  of  a  state  in  which  he  is  only  oonstmctivelj 
present  si  the  time  he  commits  a  crime.     State  r.  Hall,  501. 

ik  FuoinvB  nioK  Justiob  is  Onb  Who  having  committed  a  erime  io  oae 
jarisdiotion  goes  into  another  to  evade  the  law  and  aeoape  pnnislk- 
meuk     State  v.  Hall,  501. 
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§,  Puamn  f  ROM  JusTicB. — OneWuo  is  O.vlt  Conbtbuctivelt  Prssirt 
in  one  state  at  the  time  he  stands  in  another  state  and  fires  a  gnn, 
the  bullet  from  which  kills  a  person  in  the  former  state,  into  whose 
limits  he  has  never  gone  since  the  commission  of  the  orime,  is  not,  in 
the  absence  of  express  statute,  a  fugitive  from  the  justice  of  that 
state,  and  is  not  liable  to  extradition,  and,  if  arrested  nnder  a  war- 
rant of  extradition  in  another  state,  be  is  entitled  k>  btt  disoharged 
upon  habeas  corpus.     State  v.  Hall,  601, 

C  FuoTiTiVE  FROM  JusTiCR. — Departure  from  a  jnrisdiotion  after  the  com- 
mission  of  an  act  in  furtherance  of  a  crime  subsequently  oonanmrnated 
is  a  flight  from  justice,  and  readers  the  fagitive  liable  to  extradition. 
In  re  Sultan,  433. 

f.  FcGiTiVB  FROM  JusTicB. — One  who  while  within  one  state  makes  false 
representations  to  procure  the  goods  of  another  to  be  shipped  to  him  in 
another  state,  and  then  goes  in  the  latter  state  befors  the  goods  are 
shipped  to  him  on  the  faith  of  such  representations,  is  a  fugitive  from 
the  jostioe  of  the  former  state,  &nd  liable  to  extradition.  In  r»  Sultan, 
4831 

FALSE  REPRESENTATIONS. 
See  Extradition,  7. 

FELLOW-SERVANTS. 
See  Railroads,  S. 

FIRES. 
See  Carriebs,  5;  Statutrs,  9. 

FORECLOSURE. 
See  Imvaktb;  Judicial  Salbs;  Mortqaobs,  14^  16. 

FORFEITURE. 
See  Corporations,  12-14, 

FRANCHISES. 

L  A  Frakohisb  is  a  royal  prerogative,  a  branch  of  the  king's  prerogative 
Tested  in  the  hands  of  the  subject.  In  this  country  it  is  a  special  privi« 
lege  conferred  by  the  government  upon  individuals,  which  does  not  be* 
long  to  a  citizen  of  the  country  by  common  right.    State  v.  Scougal,  766. 

&  Bankimo  was  not  a  Franchise  at  the  Common  Law,  bat,  if  a  bank  is 
given  the  privilege  of  issuing  demand  notes  to  circulate  ss  money,  it 
thereby  exercises  a  franchise.     State  v.  Scougal,  766. 

FRAUD. 
See  Corporations,  9-1 1. 

FREEDOM   OF  SPEECH. 
See  MoNioiPAL  Corporations,  8. 

FUGITIVES. 
Bee  ElxTRADixioN,  3-7. 
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GENERAL  EXPENSES. 
See  Executors  and  ADuiNisTRATOBi^  L 

GARNISHMENT. 
See  Attachmbni;  L 

GIFTS. 
Odts  Oattba  Mortis. — Dkltvbry  of  the  key  to  a  looked  box  oontaining 
raluable  papers  and  secaritiea  is  not  a  sufficient  deliTery  to  constit«to 
a  valid  gift  eatisa  mortis  of  the  contents  of  the  box  when  the  latter  is 
not  in  the  presence  or  immediate  control  of  the  donor,  bat  in  another 
room,  in  a  locked  closet,  to  which  a  third  person  has  the  key,  and  does 
not  pass  into  the  actual  possession  of  the  donee  during  the  lifetime  of 
the  denw.     Keepert  r.  Fidelity  Title  etc.  Oo.,  397. 

GOVERNOR. 
See  Extra  Di-rioN,  1« 

HABEAS  CORPUS. 

Sm  ■XTBADinOH,  5;   MaRBIAOB  AMD  DlTOSOi^  I, 

HEIRS. 
Sm  HxiouTOBS  axd  Administrators,  S;  iMsaBAKoa,  14,  Vk, 

HIGHWAYS. 

L  P1TRPO8B8  OF. — It  can  be  said  to  have  been  within  the  lef^  eontem- 
plation  of  all  that  a  public  highway  should,  from  time  to  time,  be  need 
for  all  purposes  by  which  the  object  of  its  creation  could  be  promoted 
Oreen  v.  City  etc.  By.  Co.,  288. 

%,  Additional  Skryititds. — If  the  legislature  aathorizes  the  oonstrno- 
tion  and  use  of  an  electric  railway  on  a  public  highway,  this  is  not 
an  additional  servitude  for  which  an  owner  of  property  abutting  on 
such  highway  is  entitled  to  compensation,  or  against  which  he  mmj 
obtain  relief  by  injunction.     Oieen  v.  City  etc.  By.  Co.,  288. 

tk  Chanob   of  Gradb. — THonoH  a  Turnpikb    Corporation  has  Main- 

TAINBD     THB  GrADK    OF  ITS    ROAD   UnCHANQED    FOB    SiXTF  YbABS,    it 

has  not  thereby  lost  its  right  to  change  such  grade  in  any  manner 
authorized  by  its  charter,  and  which  will  promote  the  interest  of  the 
public.  Owners  of  property  abutting  on  such  highway,  though  in« 
jnred  by  the  change,  are  not  entitled  to  compensation  therefor.  Onm 
T.  (%  etc  By.  Co.,  288. 

See  Railroads,  2. 

HOMESTEAD. 
See  Execution,  18. 

HOMICIDE. 
L  KiLLTKO  Paramottb,  When  Murder. — The  aot  of  a  hnsband  !■  going 
into  a  field  where  a  man  is  at  work  and  killing  him,  because  be  bae 
committed  adultery  with  the  8  ayer's  wife,  when  there  is  no  neces- 
sity for  the  killing  to  prevent  a  fucure  act  of  adultery,  is  murder,  and 
not  justifiable  homicide.     Jackson  v.  State,  22. 
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t.  KiLtmo  BT  Paramour — Selt-defense.— The  killing  of  a  hnsband  by 
the  paramour  of  the  former's  wife  is  justifiable  when  the  husband 
deliberately  lays  a  trap  for  the  paramour  by  pretending  that  he  iS 
going  on  a  journey,  and  concealing  himself  near  his  home  for  the  pur- 
pose of  killing  the  paramour,  if  he  is  caught  in  the  guilty  act,  providing 
Buch  killing  is  done  by  the  paramour  in  defending  himself  against  4 
deadly  assault  male  by  the  husband  while  the  paramour  and  the  wif« 
are  indulging  in  illicit  intercourse.      Witkej^aon  v.  State,  63, 

S.  Presumption  of  Malice. — An  intentional  killing  with  a  deadly  weapon, 
when  proved  or  admitted,  raises  a  presumption  of  malice,  and  is  prima 
/acie  evidence  of  murder  in  the  second  deforce,  without  proof  of  delib- 
eration or  premeditation.     Stale  v.  Norwood,  498. 

4.  Killing  wrrn  Deadly  Weapon. — A  deliberate  determination  to  take  • 

child's  life  by  putting  a  hairpin  down  its  throat,  if  carried  into  execn. 
tion,  thereby  causing  its  death,  is  a  killing  with  a  deadly  weapon,  and 
constitutes  murder  in  the  first  degree.     State  v.  Norwood,  498. 

5.  Declaration.s  as  Res  Ge-st^e. — On  the  trial  of  a  man  for  the  murder 

of  his  wife,  declarations  made  by  her  immediately  after  the  deadly  as- 
sault upon  her,  upon  emerging  from  the  room  in  which  it  took  plaoa^ 
are  admissible  in  evidence  as  part  of  the  r««  geske.  Von  PoUniU  r. 
StaU,  72. 

6.  Evidence. — Dying  Declarations  are  not  admissible  except  when  made 

by  a  person  whose  injuries  from  another  have  resulted  in  death.  There« 
fore,  dying  declarations  to  the  effect  that  the  person  making  such 
declarations  had  killed  another  pei-son  are  not  admissible  in  evideno* 
to  prove  the  innocence  of  a  third  person  on  trial  for  auch  killing. 
Davis  V.  Commornvealth,  201. 

7.  Dyinq  Declarations  or  Deceased  are  Admissible  in  Evidence  on  a 

trial  for  murder  to  prove  any  relevant  fact  embraced  in  the  res  getUa 
of  the  killing.      W'ilkerson  v.  Staie,  63. 

8.  Intoxication  as  Reuocinq  Degree  oy  Crime. — Partial  intoxication  of 

one  who  kills  another  does  not  affect  the  degree  of  the  crime  if  an  inten- 
tion and  design  to  take  human  life  exists  at  the  time  of  the  killing. 
Warner  v.  State,  415. 

9.  Intoxication  as  Reducing  Degree  of  Crime. — The  fact  that  one  is 

intoxicated  at  the  time  he  kills  another,  and  that  the  design  to  take 
human  life  is  conceived,  or  conceived  more  suddenly,  by  reason  of  the 
intoxication,  does  not  reduce  the  killing  to  murder  in  the  second  degree), 
Warner  v.  Stale,  415. 

10.  Intoxication  as  Reducing  Degree  of  Crime. — A  killing,  accom- 
plished with  a  design  to  take  human  life,  uninduced  by  any  provo- 
cation which  would  reduce  it  to  the  degree  of  manslaughter,  is  not 
reduced  to  murder  in  the  second  degree  by  the  intervention  of  the 
partial  intoxication  of  the  offender,  regardless  of  his  ability  to  appre- 
hend what  punishment  would  follow  the  killing.      Waiiier  v.  State,  416. 

11.  Intoxication  —  Reasonable  Doubt.  —  The  refusal  of  the  court  to 
charge  in  a  murder  case  that,  if  the  jury  have  a  reasonable  doubt  aa 
to  whether  at  the  time  of  the  killing  the  accused  had,  as  the  result  of 
intoxication,  or  its  after  effects,  sufficient  mental  capacity  to  form  an 
intent  to  kill,  he  cannot  be  found  guilty  of  murder  in  the  first  degree, 
is  not  error  when  the  jury  has  been  properly  instructed  upon  reason- 
able doubt  generally,  and  as  to  the  necessity  of  the  concurrence  of  all 
elements  essential  to  warrant  a  conviction.      Warner  v.  Slate,  41S. 
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18.  Doubt  to  Rkdcce  Grade  op  Crime. —It  is  not  when  the  Jnry  haa 
any  doubt,  but  only  when  it  has  a  reasonable  doubt  as  to  which 
grade  of  homicide  the  accused  has  committed,  that  he  should  be  given 
the  benefit  of  the  doubt,  and  found  guilty  of  the  lesser  grade.  Jack- 
ton  V.  Suite,  22. 

15.  Sei.f-defense.— Reasonable  Fear  as  a  defense  has  no  application 
to  any  homicide  if  the  danger  apprehended  is  not  urgent  and  press- 
ing, or  apparently  so,  at  the  time  of  the  killing.     Jackson  v.  8late,  22. 

14.  Instructions— Charqe  as  to  Law  and  Faci's. — A  charge  given  by 
the  court  to  the  jury  in  amurder  case,  that  the  jury  is  to  pass  upon 
the  law  and  facts  both,  apply  the  facts  to  the  law  as  given  by  the 
eonrt,  and  from  both  together  return  a  verdict  of  guilty  or  not  guilty 
upon  the  issues  submitted,  is  not  rendered  erroneous  by  adding:  "  The 
law  of  the  case  I  am  responsible  for.  It  ia  made  my  duty  to  in* 
«truct  the  jury  properly  as  to  the  legal  principles  applicable  to  this  case, 
-and  you  are  bound  to  take  the  law  of  the  case  from  me,  just  as  I  am 
'bound  to  absolutely  refrain  from  suggesting  or  intimating  any  opinion 
at  all  about  the  evidence.  The  one  is  year  domain;  the  other  is  mine." 
Jackson  v.  State,  22. 

K.  Instruotiom — Arrest. — If  a  person,  not  a  known  officer,  but  a  mem> 
ber  of  a  posse  to  aid  the  sheriff  in  the  execution  of  a  warrant  for  a 
felony  held  by  the  sheriff,  is  killed  while  doing  his  duty  in  attempting 
to  effect  the  arrest,  after  a  failure  to  produce  the  warrant,  or  to  state 
his  authority  upon  demand  therefor,  it  is  error  justifying  a  new  trial 
for  the  court,  in  its  charge  on  the  trial  of  the  resulting  homicide,  to 
make  the  case  turn  chiefly  on  the  right  and  power  of  the  deceased  to 
make  the  arrest,  irrespective  of  the  manner  in  which  the  power  waa 
executed,  and  of  the  failure  of  the  deceased  to  respond  fully  to  the  de« 
mand  made  upon  him  for  his  authority,  and  without  reference  to  the 
good  or  bad  faith  with  which  that  demand  was  made.  Robinson  v.  Ste^ 
127. 

16.  Instructions  as  to  Manslaughter. — If  a  killing  is  accomplished 
by  striking,  throwing  down,  and  stamping  upon  the  body  of  the  Am- 
ceased,  and  no  provocation  or  mitigating  circumstances  are  shown, 
but  a  denial  is  made  that  any  violence  was  used,  the  court  is  under  no 
obligation  to  charge  the  jury  upon  the  law  of  manslaughter,  voluntary 
or  involuntary.      Von  PoUnilz  v.  Stale,  72, 

17.  Instructions  as  to  Involdntart  Manslaughter. — If,  on  a  trial  for 
murder,  no  evidence  is  introduced  indicating  that  the  killing  was  in* 
voluntary,  and   no  charge  is  requested  on  that  subject,  involuntary 

.  manslaughter  is  not  in  issue,  and  should  not  be  referred  to  in  charg- 
ing the  jury,  even  though  such  a  theory  is  indirectly  suggested  by  the 
statement  made  by  the  accused.     Jackson  v.  State,  22. 

18.  Instructions. — In  a  murder  case  a  request  to  charge  the  jury  which 
has  no  application  either  to  the  evidence  or  to  the  prisoner's  state* 
ment,  is  properly  refused.     Jackson  v.  State,  22. 

19.  New  Trial — Erroneous  Instkuci'ion. — If,  on  a  trial  for  murder,  a 
witness  for  the  prosecution  is  impeached  by  proof  of  contradictory 
statements,  as  well  as  by  proof  of  bad  character,  the  omission,  by  in- 
advertence, in  charging  on  the  subject  of  the  impeachment  of  witnesses, 
to  mention  impeachment  by  contradictory  statements,  is  not  a  ground 
for  a  new  trial,  especially  if  the  attention  of  the  court  was  not  called  to 
the  ooiission.     Jackson  T.  State,  22. 
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so.  Unattthorizbd  Visit  by  Jury  to  Plaok  o»  Killtwo. — The  fact  that 
the  jury,  during  the  trial,  visited  the  place  of  the  murder  in  charge  o' 
an  officer,  but  without  authority  from  the  court,  though  irregular,  is  not 
ground  for  setting  a«ide  a  verdict  of  guilty,  unless  the  aocosAd  it 
prejudiced  thereby.      Warner  v.  State,  415. 

See  Arrest;  Husband  and  Witk,  6. 

HUSBAND  AND  WIFE. 

L  Agknt's  Wife  Tncompetbnt  to  Porchasb  at  His  Sals.— A  hnsband 
who  is  an  agent  to  sell  land  has  uO  power  to  make  a  valid  sale  thereof 
to  bis  wife.     Beed  v.  Aubrey,  49. 

1.  Liability  of  Husband  fob  Neckssaribs. — A  husband  liviug  with  hia 
wife  is  liable  for  necessaries  furnished  to  his  wife  and  children  with  or 
without  his  knowledge,  and,  if  furnished  and  charged  to  the  wife  alone, 
■he  is  not  liable  therefor  out  of  her  separate  estate,  unless  she  expressly 
undertakes  to  become  so.  Her  undertaking  is  never  presumed,  hot 
must  be  shown  affirmatively.     Moore  v.  Copley,  664. 

S.  Liability  of  Wife  fob  Skrvicks  of  Physician. — A  wife  living  with 
her  husband  is  presumed,  in  sending  for  a  physician,  to  act  as  his 
agent,  and  as  pledging  his  credit  only.  The  fact  that  the  physiciaa 
charges  her  individually  upon  his  books  for  the  services  rendered  her 
and  her  children  does  not  make  her  separate  estate  liable  therefor  in 
the  absence  of  an  express  promise  by  her  to  pay.     Moore  v.  Copley,  664. 

4i  In  AN  Action  for  thb  Alienation  of  the  Wife's  Affections  Evi- 
dence may  be  introduced  as  to  the  state  of  feeling  between  the  husband 
and  his  wife  previous  to  her  connection  with  the  defendant,  but  not 
afterward;  and  it  may  be  shown  by  what  they  have  said  and  written  to 
and  of  each  other.  It  is  also  proper  for  the  trial  court  to  exclude  the 
copy  of  a  record  of  plaintiflF's  conviction  for  an  assault  upon  his  wife, 
unless  it  appears  that  such  conviction  was  upon  a  plea  of  guilty.  Fro* 
tird  V.  Catlini,  843. 

&  There  may  be  a  Partial  Alienation  of  a  Wife's  Affections. — Evoa 
if  she  has  no  affection  for  her  husband  a  stranger  has  no  right  to  inter* 
fere  and  cut  off  all  chance  of  its  springing  up  in  the  future.  Fratini  r, 
CasUni,  84S. 

A.  Evidence — Privileged  Commitnications. — A  Letteb  from  Hosbait]) 
TO  Wife  received  by  her,  indicating  the  state  of  his  feelings  toward  her 
paramour  and  herself,  in  relation  to  the  latter,  is  not  admissible  in 
evidence  in  his  behalf  on  his  trial  for  killing  such  husband,  although 
the  wife  voluntarily  gave  the  letter  to  her  paramour  before  the  homi- 
cide, and  the  latter  thereafter  retained  possession  and  control  of  ik 
Wilkerson  v.  Stale,  63. 

See  Marbiaqb  and  Divorce,  8;  Mechanics'  LiSMa,  t. 

IMPEACHMENT. 
8m  Homicide,  19;  Officers,  2;  WiTMissa%  %  SL 

INCOME. 
See  Corporations,  15-19. 

INDEBTEDNESS. 
See  Momoifal  Corporation^  II 
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INFANTS. 
Judgment  Void  for  Want  or  Personal  Service  on  Infakt  Hkibs  dom 
KOT  Bind  Them. — If  it  appears  upon  the  fawie  of  the  record  in  fore- 
cloenre  proceedings  that  the  infant  heirs  of  the  mortgagor  were  not 
made  parties  by  personal  service  they  may  sue  to  recover  the  land  from 
the  purchaser  »t  the  sale.  Batley  v.  Bailey,  713. 
See  Negligence,  5. 

INJUNCTIONS. 

1.  Injunction  Against  Execution  Sale.— A  judgment  creditor  may  select 
what  property  shall  he  sold  under  his  execution,  and  this  legal  right 
cannot  be  restrained  by  injunction.  Therefore,  if  lands  hare  been  pur- 
chased from  devisees,  and  the  sheriff  is  about  to  sell  them  upon  a  judg- 
ment against  the  testator,  he  will  not  be  enjoined  at  the  instance  of  th« 
purchaser,  unless  the  complaint  shows  that  the  plaintiff  is  entitled  to 
equitable  relief.  The  mere  fact  that  he  is  the  purchaser  from  the  de- 
visee of  the  judgment  debtor,  is  in  possession,  and  that  there  are  other 
assets  amply  sufficient  to  pay  the  judgment,  do  not  make  such  a  show- 
ing; and  the  fact  as  to  whether  or  not  such  judgment  was  a  lien  on  the 
property  at  the  time  of  its  purchase  by  the  plaintiff  is  immaterial, 
Latimer  v.  Ballew,  748. 

1.  Injunction  Against  Nuxsanck— Whkn  SurriciENtxT  Definite. — Aa 
order  granting  an  injunction  restraining  a  city  from  maintaining  a 
nnisance,  and  "from  continuing  said  manholes  in  such  condition  aa  to 
allow  the  escape  of  noxious  gases,"  is  sufficiently  definite  and  specific, 
provided  the  pleadings  and  evidence  show  with  reasonable  certainty 
what  manholes  are  designated  in  the  order.     Atlanta  v.   JTamoci,  17. 

See  Conxemft,  1;  Highways,  2;  Judicial  Sales,  3;  Mcmioipai.  Cohio* 
BATiONS,  7;  Officers,  5. 

INQUISITION. 
See  Insane  Persons,  8. 

INSANE  PERSONS. 

1.  Pbesumption  or  Sanity. — Matters  of  extenuation  and  excuse  or  dis- 
charge from  liability  by  reason  of  insanity  must  be  shown  by  him  who 
sets  it  up,  and,  in  the  absence  of  such  proof,  the  presumption  in  favor 
of  sanity  prevails.     State  v.  Norwood,  498. 

%  Lunatics. — Anciently  the  Custody  of  the  persons  and  of  the  property 
of  idiots  and  lunatics,  or  at  least  of  those  holding  lands,  was  in  the  lord 
of  the  fee  and  not  in  the  crown.     Hamilton  v.  Traber,  268 

B.  Lunacy  or  Mental  Unsoundness  does  not  Give  a  Court  of  Chan- 
cery Jurisdiction  over  the  incompetent  until  after  the  inquisition  of 
A  jury  adjudging  him  to  be  non  compos  mentis.  The  authority  to  di- 
rect an  inquisition  to  be  taken  does  not  pertain  to  that  court  by  virtue 
of  its  general  judicial  functions,  but  was  derived  by  delegation  from 
the  crown,  and  was  vested  in  the  chancellor  and  not  in  the  court. 
Hamilton  v.  Traber,  258. 

4  Lunatics.— A  Court  or  Equity  has  no  Jurisdiction  at  the  Instanob 
or  THE  Relatives  of  a  lunatic  to  decree  a  sale  of  the  latter's  prop- 
erty on  the  ground  that  he  is  incompetent  to  manage  it  and  will  be 
benefited  by  its  sale.     Hamilton  v.  Traber,  268. 
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I),  LuiriTios.— Tttb  Powkr  of  the  Ommittbi  to  Deal  with  thk  Estat* 
or  A  Lunatic  was  at  common  law  restricted  to  the  preservation  of  the 
•state  and  the  application  of  the  rents  and  income  to  his  proper  support 
and  maintenance,  to  the  exclusion  even  of  creditors,  if  necessary.  Hcan^ 
ikon  V.  Traber,  258. 

6.  Lunatics. — The  Salb  or  thk  Property  op  a  Lunatic  can  be  Author. 
IZBD  BY  A  Court  of  Chancery  Only  when  applied  to  by  a  regularly 
constituted  guardian,  committee,  or  trustee,  charged  with  the  duty  of 
maintaining  such  lunatic  and  protecting  and  managing  his  estate.  A 
mere  stranger  to  the  lunatic's  estate,  though  akin  to  him  by  blood,  cannot 
by  his  petition  give  the  court  jurisdiction,  and  an  order  of  sale  based  oa 
such  petition  is  void,  and  a  purchaser  thereunder  is  under  no  obligatioa 
to  comply iwith  his  bid.     Hamilton  v.  Traber,  258. 

7«  Xksakb  or  Incompetent  Person,  Ratification  by. — If  one,  while  hi» 
reason  is  temporarily  dethroned,  enters  into  a  contract  or  execntea  « 
release,  and,  after  being  restored  to  his  proper  faculties,  knowing]/ 
takes  the  benefit  of  his  contract,  he  thereby  ratifies  and  gives  it  foro* 
and  efifect.  Oibaon  v. .  Western  New  York  etc.  R.  R.  Co.,  SMw 
See  Limitations  of  Aotiomb,  3^  4k 

INSANITY. 
See  Wills,  5,  7. 

INSTRUCTIONS. 
See  HoHiciDB,  16-19;  Rapb,  6,  7;  Tbial,  4,  S. 

INSURANCE. 

L  Polios  Power. — ^Thb  Business  of  Insuranob  against  lose  by  fire  ia  » 
proper  subject  for  the  exercise  of  the  police  power  of  a  state.  CSom- 
monioeaUh  v.  Vrooman,  603 

%  Insurance  Against  Loss  by  Fire  on  a  Building  as  a  Dwelling-houbb 
IS  Void  if  it  is  in  fact  a  hotel,  and  the  risk  of  a  dwelling-house  is  lew 
hazardous  than  that  of  a  hoteL  Thomas  v.  Commercial  etc.  Assur,  C7oi^ 
323. 

S.  Testimony  to  Vary  Contract. — If  a  building,  insured  as  a  dwelling* 
house,  is  in  fact  a  hotel,  evidence  is  not  admissible  to  support  an 
action  on  the  policy  to  the  efi"ect  that  the  property  was  fully  described 
to  the  agent,  and  that  the  description  contained  in  the  policy  wae  hi* 
description.  This  testimony  is  not  admissible,  because,  if  admitted,  it 
could  only  be  for  the  purpose  of  varying  a  written  contract  Thoma* 
▼.  Commercial  etc  Assnr.  Co.,  323. 

4,  Insurance  Against  Firb— Misdescription. — A  Building  Which  has 
been  Used  as  a  Hotel,  and  which,  from  the  nuii)ber  and  arrange* 
ment  of  the  rooms,  is  clearly  a  hotel,  and  not  a  dwelling,  cannot  prop* 
erly  be  insured  as  a  dwelling-house,  though  it  is  at  the  time  in  th» 
custody  of  a  caretaker,  and  the  owner  intends  it  to  so  remain  until  it 
can  be  sold,  unless,  in  the  mean  time,  he  has  an  opportunity  to  let  it  ta 
aiamily.     Thomas  v.  Commercial  etc.  Assur.  Co.,  32.3. 

fik  Insurance  Against  Fire,  Entirety  of  Contract  of. — A  policy  of  in* 
surance  against  loss  by  fire  of  buildings  described  as  a  dwelling-house' 
and  a  stable  situate  near  it,  for  which  but  one  premium  is  paid,  though 
the  amount  for  which  each  building  is  insured  is  separately  stated,  is  aa 
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entirety,  and  if  void  in  part  is  void  altogether.  Hence,  if  the  honae  !■ 
not  a  dwelling,  but  a  hotel,  and  the  insurance  of  it  is  void  on  that 
gronud,  the  policy  is  also  void  aa  to  the  stable.  Thomas  v.  Commercial 
etc  Aatur.  Co.,  323. 

€.  PfiOOFS  OF  Loss.  —  Notary's  CKferiFiOATB  of  loss  in  good  faith  re- 
quired by  an  insurance  policy  to  be  furnished  by  the  insured  is  not 
part  of,  and  need  not  be  furnished  with,  or  annexed  to,  the  proof  of 
losa.  A  demand  for  such  certiticate  by  the  insurer  is  not  a  demand  for 
amended  proofs  of  loss,  and  does  not  affect  conditions  in  the  policy  aa 
to  the  time  within  which  proof  of  loss  must  be  furnished  and  an  action 
oommeuced  against  the  insurer.     Merchants'  Ins.  Co.  v.  Qibbs,  413. 

T.  Waiver  of  Proofs  of  Loss. — A  demand  by  an  insurer  for  additional 
proofs  of  loss  is  a  waiver  of  the  objection  that  proofs  of  losa  were  not 
furnished  within  the  time  limited  by  the  policy.  Merchants'  Int.  Co.  v, 
Oibbs,  413. 

SL  In.scrabl«  Interest  in  Trust  Property. — Under  a  policy  of  insur* 
ance  providing  that  the  assured  is  insured  in  hia  own  name  on  • 
"stock  of  wallpaper,  shades,  and  other  merchandise  not  more  haz- 
ardous, his  own  or  held  by  him  in  trust,  or  on  commission,  or  sold  but 
not  removed,"  while  contained  in  a  certain  building,  the  insured  who 
holds  such  goods  for  the  benefit  of  the  true  owners,  aa  their  property, 
for  their  use  and  advantage,  receiving  a  fixed  compensation  for  his 
services,  holds  them  in  trust,  and  it  is  not  necessary  that,  in  addition  to 
snch  holding,  there  should  be  superadded  a  personal  and  individual 
interest  of  his  own  as  owner,  in  order  that  he  may  recover  in  case  of 
loss.     Roberts  v.  Fireman's  Ins.  Co.,  642. 

fiL  Iksdranck  of  Property  Held  bt  Agent  or  m  Trust.— An  agent  or 
oonsignee  having  the  principal's  property  in  his  possession,  being 
responsible  for  it  and  having  a  special  interest  in  it  to  the  amount  of 
his  commissions,  may  insure  it  in  hia  own  name,  and,  in  case  of  loss* 
recover  the  full  amount  of  the  policy,  holding  all  beyond  his  own 
interest  in  trust  for  his  principal.     Roberts  v.  Fireman's  Ins.  Co.,  642. 

10.  Etfeot  of  Mortqaqing  Insured  Property. — After  a  contract  of  in- 
surance has  been  completed  the  insured  cannot  escape  liability  for  the 
payment  of  the  premium  by  executing  a  mortgage  upon  the  property, 
notwithstanding  a  condition  in  the  policy  that  renders  it  void  if  the 
title  of  the  property  is  transferred  or  changed  without  the  consent  of 
the  insurance  company,  for  giving  a  mortgage  does  not  change  or  trans- 
fer the  title.     Hartford  Steam  Boiler  etc  Co.  v.  Lasher  Stocking  Co.,  859. 

U.  Insurance  Against  Dauaob  from  Explosion  of  Boiler — Defects— 
Conditions  Precedent — Estoppel. — If,  accompanying  a  policy  of  in- 
surance against  damage  from  the  explosion  of  a  boiler,  there  is  a  report 
from  the  inspector  of  the  insurance  company  in  reference  to  certain 
obaugea  in  the  setting  of  the  boiler,  the  report  does  not  make  suoh 
ohanges  a  condition  precedent  to  the  taking  effect  of  the  policy,  but  is 
simply  intended  as  a  suggestion  to  the  insured  that  they  ought  to  be 
effected.  The  issuance  of  the  policy,  with  a  knowledge  of  such  defect, 
would  simply  estop  the  company  from  urging  it  as  a  defense  in  a  suit 
upon  the  policy.  Hartford  Steam  Boiler  etc  Co.  v.  Lasher  Stocking  Co., 
859. 

12.  Foreign  Contract.— A  Contraot  Madx  and  Accepted  bt  Lsttsb 
Sent  Through  the  Po.st  is  Completed  and  Takes  Effect  the 
moment  the  letter  of  acceptance  is  deposited  in  the  postoffice.     The 
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■oeeptanoe,  however,  mnst  be  an  absolute,  anc!  not  a  eonclitional,  ona» 
Hence,  if  an  applicant  for  insurance  delivers  his  application  to  tho 
ipecial  agent  of  a  foreign  insurance  company,  who  transmits  it  to  the 
office  of  the  company,  and  the  policy  is  issued  and  mailed  to  the  appli- 
cant, the  contract  takes  eflfcct  when  tlie  policy  is  mailed.  It  being  a 
foreign  contract,  the  question  as  to  whether  the  insurance  company,  or 
its  agent,  had  a  license  to  transact  business  in  the  state  where  the 
application  was  made  is  immaterial  in  an  action  by  the  company  to 
recover  a  premium.  Hart/wd  Steam  Boiler  etc.  Co.  v.  Laslier  SlockinQ 
Co.,  859. 
\%.  Assignment  of,  Consideration  for. — One  who  procures  from  a  mem- 
ber of  a  partnership  a  loan  of  the  firm's  moneys  by  misrepresentatioo 
is,  after  such  member  has  made  good  to  his  firm  the  loss  resulting  to 
the  firm,  under  a  moral  obligation  to  repay  him,  and  this  obligation  will 
support  an  assignment  of  the  policy  of  insurance  upon  hia  life  made  for 
the  purpose  of  idemniTying  such  person  for  the  loss  he  had  thus  sus- 
tained.    Robinson  v.  Hurst,  266. 

14.  Assignment  of  When  Payable  to  Legal  Representatives. — A  policy 
on  the  life  of  the  assured  payable  to  his  legal  representatives  may  be. 
assigned  by  him  with  the  assent  of  the  insurers,  and  the  rights  of  the 
assignee  are  paramount  to  the  cLiims  of  the  heirs  or  personal  representa- 
tives of  the  assured.     Robinson  v.  Humt,  266. 

15.  Life  Insurance  Payable  to  Heirs.  — The  proceeds  of  a  policy  of  life 
insurance  made  payable  to  the  "heirs"  of  an  insured  husband  go  to 
his  widow  and  children,  in  the  proportions  provided  by  the  statute  for 
the  distribution  of  the  personal  estates  of  intestate  decedents.  LeaoiU 
V.  Dunn,  402. 

16w  Insurance  Against  Accident— Jury  Trial. — Though  the  svidenoe 
tends  strongly  to  the  inference  that  an  assured  when  injured  by  anitcoi- 
dent  was  incurring  a  risk  prohibited  by  the  policy,  yet  the  court  will 
not  instruct  the  jury,  as  a  matter  of  law,  to  find  for  the  insurer,  if  it  is 
eonceivable  that  he  was  injured  while  not  incurring  such  risk.  Anr 
tiiony  V.  Mercantile  etc.  Ace.  Assn.,  367. 

17.  Accident — Burden  of  Proof. — Under  a  policy  agreeing  to  pay  a 
specific  sum  on  proof  of  the  death  of  the  insured  from  bodily  in* 
juries  efiFected  through  external,  violent,  and  accidental  means,  pro- 
Tided,  always,  the  death  shall  not  have  been  produced  by  any  of  various 
sets  enumerated  in  the  policy,  the  burden  of  proof  that  the  death  arose 
from  one  of  the  excepted  causes  mnst  be  assumed  by  the  insured,  after 
the  plaintiff  has  established  death  from  aocident.  Anthony  ▼.  MereaiUilt 
etc  Ace  Assn.,  367i 
See  CoNn.iar  ov  Laws,  2;  Constittjtiohai.  Law}  SvBBOOAnoa^  L 

INTEREST. 
8ee  UsuAT. 

INTERSTATE  COMMERCE. 
L  Dmuvbry  of  Telegraph  Messages.— A  state  statute  nskfng  tt  the 
duty  of  every  telegraph  or  telephone  company  to  deliver  with  prompt- 
Bess  every  message  received  to  the  person  to  whom  it  is  addressed,  if 
the  regulations  of  the  company  require  such  delivery,  or  to  forward 
it  promptly  as  directed,  and  providing  a  penalty  for  every  failure  to 
deliver  or  forward  auoh  message  as  promptly  as  practicable,  such  penalty 
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b«  paid  to  the  penon  sending  the  message  or  to  the  person  to  whom  H 
Is  addressed,  is  not  void,  as  imposing  a  burden  npon,  or  as  a  regula- 
tion of,  interstate  commerce,  when  applied  to  the  failure  of  an  intei^ 
state  telegraph  company  to  deliver  iu  that  state  a  message  sent  from 
another  state,  and  deliverable  in  the  former  state.  Western  Union  TeL 
Co.  T.  Tyler,  910. 

IL  Right  to  Tax  Trades. — A  state  may  tax  trades,  professions,  and  avoca* 
tious  carried  on  within  its  borders,  although  the  goods  dealt  in  srs 
manufactured  in  another  state.     JState  v.  Oorham,  494. 

H  LiosMSB  Tax. — Oue  acting  as  agent  for  the  sale  and  delivery  in  oaa 
state  of  the  manufacturers  of  lightning- rods  made  in  another,  who, 
after  receiving  the  rods  in  bulk,  breaks  the  original  package  for  dis- 
tribution to  hia  customers,  and  puts  up  the  rods  without  extra  charge 
whenever  a  purchaser  requests  it,  is  an  itinerant  putting  up  lightning- 
rods  within  the  meaning  of  a  statute  of  the  former  state,  providing  for 
a  license  tax  on  sucli  itinerant,  and  the  imposition  of  such  license  tax 
on  sucli  agent  is  not  the  imposition  of  a  burden  on  interstate  commerce. 
SUU*  V.  Oorham,  494. 

INTERVENTION. 

I.  Thb  Interest  in  the  Matter  in  LrriOATioN  Which  wili  Entitlb 
▲  Party  to  Intekvene  in  an  action  must  be  that  created  by  a  claim 
to  the  demand,  or  some  part  thereof,  or  a  claim  to  a  lien  on  the 
property  or  some  part  thereof,  which  is  the  subject  of  the  litigation. 
McCiurg  v.  StaU  Bindei-y  Co.,  799. 

I.  An  A3SIONBE  FOR  THB  BENEFIT  OF  CREDITORS  of  an  insolvent  'corpora- 
tion has  no  right  to  intervene  in  an  action  pending  against  the  corpora- 
tion at  the  date  of  the  assignment  if  his  only  purpose  is  to  contest  tht 
liabilitjr  of  the  assignor.     McClurg  y.  State  Bindery  Co.,  799. 

INTOXICATION. 
8«e  Obimihal  Law,  5;  Homioidi,  8-11.. 

JUDGMENTS. 

1,  PBBStTMPTioK  IK  Favor  OF.— Though  the  jurat  to  an  affidarit  for  • 
warning  order  is  not  signed  by  an  officer,  the  judgment  will  not  be 
treated  as  void  on  a  collateral  attack  if  there  is  a  warning  order  in  due 
form.  It  will  be  presumed  in  favor  of  the  judgment  that  the  oath  was 
properly  administered,  but  that  the  officer  carelessly  omitted  to  sign 
his  name  to  the  formal  certificate  of  what  he  had  done,  or  that  another 
and  perfect  afB<lavit  had  been  made  upon  which  the  action  of  the  clerk 
had  been  predicated.     Sears  v.  Sears,  213. 

Sl  Absence  of  Rbcord  and  Loss  of  Original  Papers — Presumption  ab 
TO  Verdict  and  Judgment. — If  it  appears  from  entries  on  the  docket 
and  minutes  of  the  court  that  a  case  had  been  twice  continued,  that  a 
▼ardict  and  judgment  had  been  entered  therein,  that  a  motion  for  a 
nsw  trial  had  been  made  and  overruled,  and  that  an  execution  in  favor 
of  ths  plaintiff  had  been  issued  and  levied,  it  will  be  presumed,  after  a 
long  period  of  time  has  elapsed,  that  a  declaration  was  filed,  and  that 
the  proper  rerdict  and  judgment  were  rendered,  although  the  orig- 
inal papers  are  not  to  be  found  in  the  clerk's  office,  and  no  record  of 
ttM  caas  appears  iu  the  record  of  writs.      Wiggins  r.  Oillette,  123k 
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&  Vkrdiot  awd  JtrnoMENT — Words  "as  Tax-colmtotor,"  When  Merely 
Descriptio  Persons. — In  an  action  for  damages  against  a  tax-collector 
for  wrongfully  coercing  a  party  not  liable  for  a  tax  to  pay  it,  the  ver- 
dict and  judgment  are  not  vitiated  by  the  words  "as  tax-collector," 
following  the  name  of  the  defendant  tlierein,  as  such  words  are  merely 
descriptive  of  tlie  person,  and  have  no  other  legal  effect.  Stewart  t. 
Atlanta  Bef/Co.,  119, 

4.  Rks  Judicata. — If  a  Judgment  may  have  been  Based  upon  Either 

09  Two  or  More  Issues  presented  in  the  pleadings  it  is  not  conclusive 
upon  either  unless  evidence  is  received  to  show  which  issue  was  in  fact 
determined  as  the  ground  of  the  former  adjudication.  Uncertainty  m 
to  what  was  in  fact  decided  is  material  to  the  use  of  &  judgment  as  aa 
estoppel.     Fahey  v.  Esterley  MacJdne  Co.,  554. 

5.  Re3  Judicata. — When  a  Court  has  Jurisdiction  It  has  the  Right 

TO  SsTrLE  Evert  Question  which  occurs  in  the  cause,  and,  whether 
its  decision  be  correct  or  not,  its  judgment,  until  reversed,  is  regarded 
as  binding  in  every  court.     Barrick  v.  Horner,  283. 

A.  Rks  Judicata. — A  Decree  Determining  that  the  mortgage  debt  has  not 
been  paid,  and  that  the  executors  of  a  certain  decedent  have  power  to 
make  the  sale  authorized  by  tlie  mortgage,  is  conclusive  of  the  exist* 
ence  of  such  power  in  such  executors.     Barrick  v.  Horner,  283. 

7.  A  Judgment  of  a  Court  oj"  Competent  Jurisdiction  is  Conclusivi 
AS  against  parties  and  privies  on  all  questions  adjudicated  by  it.  Bar- 
rick V.  Horner,  283. 

8.  A  JuDUMENT  FOR  A  Part  OF  One  Entire  Demand  is  a  conclusive  bar 
to  any  other  suit  for  another  part  of  the  same  demand.  Bulktrd  T^ 
77torp«,  867. 

9.  Collateral  Attack.  —  To  attack  a  judgment  for  invalidity  shown 
by  the  record  itself  does  not  constitute  a  collateral  attack  though  not 
in  a  direct  proceeding  to  reverse,  annul,  or  set  aside  such  judgment. 
Bailey  v.  Bailry,  713. 

10.  Collateral  Attack.— To  attack  a  judgment  for  invalidity,  though 
not  in  a  direct  proceeding  to  reverse,  annul,  or  set  it  aside,  and  which 
is  shown  by  the  record  itself  to  be  infirm,  does  not  constitute  a  col- 
lateral attack  upon  such  judgment.      Woods  v.  Bryan,  6S8. 

11.  Void  Confession — Collateral  Attack. — The  institution  of  an  ac- 
tion of  foreclosure  against  the  mortgagor  and  a  claimant  of  his  title 
under  a  sheriff's  sale,  made  under  a  prior  confessed  judgment  against 
the  mortgagor,  and  in  which  it  is  alleged  that  such  judgment  is  void, 
cannot  be  regarded  as  a  collateral  attack  upon  such  judgment  where 
it  appears  from  the  record  to  be  void  for  noncompliance  with  the 
statutory  requirements.  Such  a  judgment  is  not  entitled  to  any  recog- 
nition, and  may  be  disregarded  as  a  nullity  whenever  and  wherever 
it  is  encountered  in  any  proceeding,  direct  or  collateral.  Woods  r, 
Bryan,  688. 

UL  Judgment  by  Confession — Statement  of  Indebtedness. — Under  • 
statute  requiring  a  statement  of  the  facts  out  of  which  an  indebtednesa 
arose,  there  is  no  authority,  in  an  action  upon  a  note,  to  enter  a  con- 
fessiou  of  judgment,  where  the  note  is  merely  described,  but  such 
statement  is  not  made.  As  to  third  persons,  such  a  judgment  is  roid. 
Woods  y.  Bryan,  688. 

IS.  Judgment  by  Confession,  Void,  n  not  Made  Valid  by  Renewal  o» 
RYitniiTiiiN  ok  Revival  of  Judgment. — A  confessed  judgment,  void 
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because  it  does  not  comply  with  the  etatritorj  requirements,  oannofli 
by  successive  renewals  of  the  judgment,  under  orders  of  court,  be 
made  valid  and  binding  as  against  a  subsequent  nioit;;agee  who  was 
not  a  party  or  privy  to  such  proceedings.     Woods  v.  Bryan,  688. 

IL  EsrOPPKL.— WUKRB  IN  AN  ACTION  BY  THE  HOLDER  OF  A  NkOOTI- 
ABLB  Note  the  defendant  pleads  that  it  was  given  upon  a  purchase 
of  certain  property  by  him,  and  that  he  has  rescinded  the  contract 
of  purchase  because  of  a  breach  of  warranty,  and  judgment  is  en- 
tered in  favor  of  the  plaintiff,  such  judgment  is  not  conclusive  against 
the  defendant  in  another  action  that  there  was  no  breach  of  warranty, 
because  though  the  breach  had  been  proved  in  a  former  action,  stiJl  the 
judgment  might  have  been  in  favor  of  the  plaintiff  on  the  ground  tliat 
he  was  an  indorsee  of  the  note  before  maturity  in  ';;ood  faith,  and  there- 
fore could  not  be  prejudiced  by  defenses  existing  against  the  original 
payee.  Fahey  v.  Easter  ley  Machine  Co.,  554. 
8ee  Infants;  Mbkobb. 

JUDICIAL   NOTICE. 
See  Evidence,  1-3. 

JUDICIAL  SALES. 

1.  A  Judicial  Sals  will  be  Skt  Aside  and  Its  CoNmiMATioir  Rhfitsbo 
at  the  instance  of  a  purchaser,  on  the  ground  that  the  court  by  which 
it  was  ordered  was  acting  beyond  its  jurisdiction.  HamiUon  v.  Trabett 
958. 

IL  Failurb  of  Consideration  as  a  Deihcnse.  — The  equity  of  the  pur- 
chaser at  a  judicial  sale  to  relief  by  reason  of  the  failure  of  consid- 
eration can  be  set  up  only  as  a  defense  to  an  action  for  the  purchase 
money,  and  such  defense  can  be  considered  only  where  the  sale  waa 
not  under  compulsory  process,  as  in  partition  cases.  It  will  not  be 
considered,  in  the  absence  of  fraud  or  misrepresentation,  where  the 
■ale  was  made  under  compulsory  process,  as  where  it  was  made  to  pay 
debts.     Latimer  v.   Wharton,  739. 

IL  Failurb  of  Consideration  —  Injdnctiow — Plbadinq. — If  the  pur- 
chaser of  land  sold  at  a  judicial  sale  for  the  purpose  of  paying  the  debts 
of  a  testator  gives  a  bond  and  mortgage  for  the  purchase  money; 
if,  upon  default  in  payment,  he  is  sued,  but  fails  to  plead  failure  of 
consideration  in  defense,  and  judgment  is  obtained;  and  if,  before 
payment,  the  land  so  purchased  is  recovered  by  title  paramount,  and 
execution  on  such  judgment  is  levied  on  other  property  of  the  pur- 
chaser, an  injunction  will  not  issue  to  enjoin  a  sale  under  such  levy 
npon  the  complaint  of  the  purchaser  who  makes  no  allegation  of  fraud 
or  misrepresentation  by  which  he  was  induced  to  accept  the  deed  to  the 
land,  enter  into  possession  thereof,  or  execute  the  bond  and  mortgage 
given  to  secure  the  credit  portion  of  the  purchase  money.  Latimer  y. 
Wharton,  739. 

4  Void  Judicial  Sale — Subrogation. — If  a  bona  fide  purchaser  at  a  Toid 
judicial  sale,  under  foreclosure  proceedings,  pays  bis  bid,  and  the  money 
ia  applied  to  the  payment  of  the  mortgage  debt,  he  is,  to  that  extent^ 
•abrogated  to  the  rights  of  the  mortgagee.     Bailey  r.  Baii^^  Hi, 
See  Assist  AM  oik 
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JURISDICTION. 
See  Appsal,  1. 

JUSTICE  OF  THE  PEAOBL 
See  AcTioMa,  2. 

JUSTIFICATION. 
See  LiBKL,  3. 

LABORERS. 
8e«  LiBNs,  6,  7;  Mechanics'  LnK% 

LACHES. 
See  Corporations,  U. 

LANDLORD   AND  TENANT. 

Pdblio  Strebt,  Rioht  or  Tenant  in. — By  a  lease  of  lands  abutting 
apoQ  a  public  street  the  tenant  acquires  all  the  rights  in  the  street  to 
which  the  landlord  was  entitled,  and  therefore  a  subsequent  am  and 
obstruction  of  the  street  by  the  landlord  so  as  to  interfere  with  free 
access  to  and  from  the  leased  premises,  and  to  substantially  diminish 
their  value  for  the  purposes  for  which  they  were  let,  may  be  treated  by 
the  tenant  as  an  eviction  warranting  his  refusal  to  pay  rent  during  the 
continuance  of  the  transaction.     Edmiion  v.  Lowry,  774. 

BvionON. — The  depositing  by  a  landlord  in  a  public  street  in  front  of 
premises  leased  for  business  purposes  of  lumber  and  other  material,  ao 
that  the  public  is  deprived  of  easy  access  to  the  premises  and  caused 
not  to  approach  them,  and  the  tenant's  business  is  greatly  injured  and 
his  sales  largely  diminished,  and  the  keeping  of  such  material  in  the 
street,  after  being  requested  to  remove  it,  constitute  an  eviction,  and 
justify  the  tenant  in  his  refusal  to  pay  rent.      Edmiaon  r.  Lovory,  774. 

EvicrriON. — An  Actual  Expulsion  from  the  property  is  not  essential  to 
an  eviction  to  the  extent  of  sustaining  the  right  of  the  tenant  to  re- 
fuse the  payment  of  rent.  It  may  consist  of  any  interference  with 
the  tenant's  beneficial  enjoyment  of  the  demised  premises,  or  where 
the  landlord  occupies  and  obstructs  the  street  in  front  of  premises 
leased  for  business  purposes,  so  as  to  prevent  free  access  to  and  frosa 
them,  to  the  substantial  diminution  of  their  value  for  the  parposee  tar 
whiob  they  were  leased.      Edmison  v.  Lowry,  774. 

LANDOWNERS. 
See  Rbal  Pbofebtt. 

LEASE. 
See  Landlord  and  TvsAXt, 

LEGISLATURE. 
See  Eminent  Domaik. 

LETTERS. 
See  Husband  and  Wiva,  6k 
An.  Wt.  Kw.,  Vol.  XUV.  —  ft4 
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LKVY. 
See  Execution,  1. 

LIBEL. 

1.    PtTBLlOATION   TeNDINQ   TO     ExPOSE   OFFICER   TO    PUBLIC    CONTEMPT. — ▲ 

willful,  malicious,  and  fabe  publication  in  a  newspaper,  cliargiug  a 
public  officer  with  unbecoming  and  improper  conduct  merely  to  get 
fees,  tends  to  expose  him  to  public  contempt,  and  is  therefore  libeloaa 
and  not  privileged.    Augusta  Eitning  News  v.  Radford,  53. 

%,  PnoBABLE  Cause  Qurstion  for  Jury. — In  an  action  for  libel  baaed 
on  a  newspaper  publication,  charging  a  public  officer  with  impropitr 
conduct  merely  to  get  fees,  the  question  whether  there  was  probable 
cause  on  the  part  of  the  publisher  for  the  belief  that  he  acted  on  reli> 
able  and  trustworthy  information,  and  whether  he  acted  in  perfect  good 
faith,  or  published  the  article  willfully  and  maliciously,  with  intent  to 
bring  the  officer  into  public  hatred  and  contempt,  is  a  question  for  th« 
jury  to  determine.      Augusta  Evening  News  v.  Radford,  63. 

lb  Justification— Evidence  Required  to  Prove. — A  statute  fixing,  as  • 
rule  of  evidence,  that  in  all  civil  cases  the  preponderance  of  testi- 
mony is  considered  sufficient  to  produce  mental  conviction  incladea 
actions  for  libel  in  which  a  plea  of  justification  is  made,  although  suoh 
plea  imputes  the  commission  of  a  crime  as  charged  in  the  publicatioa 
alleged  to  be  libelous.  To  sustain  the  plea  the  jury  must  have  a  mental 
conviction  of  its  truth,  but  need  not  be  convinced  beyond  a  reasonabU 
doubt  as  that  phrase  is  commonly  understood  in  criminal  procedar*. 
Atlanta  Journal  y.  May  son,  104. 

LICENSE. 
L  License  is  Irrevocabls  if  it  is  given  by  a  lessee  of  personal  propertj 
to  the  lessor  and  is  to  enter  on  the  premises  of  the  former  and  remove 
■uch  personalty  upon  default  in  the  payment  of  the  rent  stipulated  %» 
be  paid  therefor.     Lambert  v.  Robinson,  326 

See  Insubanoe,  12;  Interstate  Commerce,  8. 

LIENS. 

L  Mechanic's  Lien  for  Price  of  Standing  Timber. — Standing  timber  is 
realty,  and,  under  a  statute  giving  persons  furnishing  sawmills  with 
timber  a  lien  upon  the  mill  and  its  products,  no  lien  can  be  maintained 
for  the  price  of  standing  timber  purchased  by  the  owner  of  such  milL 
BaUccom  v.  Empire  Lumber  Co.,  58. 

I.  Mechanics'  Liens— Logs  Fcrni.shkd  Sawmill. — Under  a  statute  giving 
persons  furnishing  sawmills  with  timber  a  lien  upon  the  mill  and  its 
products  no  lien  can  be  maintained  for  the  contract  price  due  a  con* 
tractor  for  cutting  standing  timber  belonging  to  the  mill-owner,  and  for 
hauling  and  delivering  the  logs  at  the  milL  Balkcom  v.  Empire  Lumber 
Co.  58. 

t.  Mechanics'  Likns — Machinery  Furnished  Sawmill. — Under  a  statute 
givii.g  a  lien  upon  a  sawmill  and  its  products  to  any  one  furnishing 
such  mill  with  "timber,  lo,'8,  provisions,  or  any  other  thing  necessary 
to  carry  on  the  work  of  sawmills,"  no  lien  can  be  maintained  against  a 
■awmill  by  a  person  furnishing  it  with  machinery,   hardware,  imple- 
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mentt,  nnd  tooli.  Such  things  are  not  ejusdem  genevh  with  the  things 
ennmerated  in  the  atatnte.     Balkcom  v.  Emphe  Lamher  Oo.,  58. 

4.  MEOHANxoa'  LiKNS— Oil  Consumed  in  Sawmill. — Under  a  statute  giving 

•  lien  npon  a  sawmill  and  its  products  to  any  one  furnishing  such  mill 
with  "timber,  logs,  provisions,  or  any  other  thing  necessary  to  carry 
on  the  work  of  sawmills,"  a  lien  may  be  maintained  for  lubricating 
oil  furnished  a  lumber  company  owning  and  operating  snch  mill.  Balk- 
com  T.  Empire  Lumber  Co.,  58. 

0k  Frioritt. —Liens  created  by  statute  and  given  for  sappliei  fnrniahed 
manufacturing  and  other  corporations  are  entitled  to  priority  aa  among 
themselves  according  to  the  time  of  their  acquisition,  by  tiling,  the  drat 
in  order  of  time  standing  first  in  order  of  rank  and  priority.  Virginia 
Denelopmeiit  Co.  v.  Crozer  Iron  Co.,  893. 

fll  Waivkr  of. — The  receipt  by  a  laborer  of  a  draft  npon  hia  debtor  for 
the  amount  of  wages  due  him  is  not  a  waiver  of  hia  lien  for  such 
wages,  and  the  fact  that  he  indorses  and  negotiates  the  draft  for  valne 
doea  not  constitute  such  waiver,  provided  he  regains  possession  and 
control  of  the  draft  from  his  indorsee,  takes  the  necessary  steps  in 
due  time  to  enforce  his  lien,  and  ofifers  to  surrender  the  draft  to  the 
debtor  or  to  the  court  at  the  time  of  the  trial.  BaUceom  v.  Empire 
Lumber  Co.,  58. 

7.  Mr.oHASics'  Liens — Effect  o»  Taking  Security. — The  indorsement  of 
a  draft  received  by  a  laborer  for  his  wages  is  canceled  and  title  restored 
to  him  for  the  purpose  of  enforcing  his  lien  for  the  wages  by  delivery 
of  possession,  and  control  of  the  draft  to  him  by  hia  indoraee.  Balk- 
com T.  Empire  Lumber  Co.,  58. 

See  Mechanics'  Liens;  Statutes,  II,  ISL 

UMITATIONS  OF  ACTIONS. 
1.  PLEAmNO. — If  a  complaint  alleges  the  rendering  of  aervioea,  frequent 
promiaes  to  pay  therefor,  and  the  reasonable  value  thereof,  an  answer 
alleging  that  if  defendant  promised  "any  compensation  it  was  in 
parol,  and  more  than  three  j'ears  has  elapsed  since  the  making  of  snch 
promise,"  and  defendant  specially  pleads  the  statute  of  limitations 
upon  inch  'promise,  sufficiently  pleads  the  statute,  whether  the  action 
ia  upon  an  express  or  implied  promise.     Orady  v.   Wilson,  461. 

5.  Statute  of  Limitations  to  an  Action  upon  an  Imflied  Warrantt 

resulting  from  the  partition  of  real  property  does  not  commence  to  run 
until  there  haa  been  an  eviction  by  a  superior  title.  Jones  v.  Bigntaff, 
245. 
tb  As  Affecting  Lunatic.  —  If  a  debt  against  an  insane  person  could 
have  been  established  by  judgment  against  his  guardian  before  the 
debt  was  barred  by  limitation,  the  fact  that  the  dubt  could  not  have 
been  enforced  until  after  the  dea'th  of  the  insane  ward,  because  hia 
income  was  required  to  support  him,  does  not  suspend  the  operation 
of  the  statute  of  limitations.     Qrudy  v.    Wilson,  461. 

4.  Lunatics. — After  the  statute  of  limitations  has  commenced  to  run  in 

favor  of  one  who  subsequently  becomes  insane  it  ia  not  suspended  in 
its  operation  by  the  supervening  insanity.     Orady  v.  Wilson,  461. 

5.  New  Promise. — A  reply  by  a  debtor's  administrator  to  a  demand  for 

payment  of  the  debt  that  he  would  "see  the  judge  and  do  whatever 
he  said,"  is  not  such  new  promise  as  to  constitute  a  waiver  of  the 
statute  of  liiuitatioua.    Grady  v.   Wilson,  461. 
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LUNATICS. 
See  Ikbank  Persons,  S-& 

MACHINERY. 
See  L»M8,  3;  Master  and  Sbryaitt,  16 

MALICE. 
See  HoMioiDB,  3. 

MALICIOUS  PROSECUTION. 

1.  Malioioob  Proseoutiom  of  Civil  Aotiom. — One  who  having  by  written 
contract  leased  premises  for  one  year,  with  the  privilege  of  renewal  for 
two  years  longer,  sues  out,  at  the  expiration  of  the  first  year,  without 
fault  of  the  tenant,  a  summary  statutory  process,  maliciously  and 
without  probable  cause,  to  dispossess  the  tenant,  as  a  tenant  at  will 
holding  over,  is  liable  in  an  action  for  malicious  prosecution  for  any 
special  damages  BufiFered  by  the  tenant  thereby.      SUiter  v.  Kimbro,  19. 

t.  Dauaqes  roR  MALiCTors  Use  of  Process. — A  landlord  maliciously  suing 
out  summary  statutory  process  to  dispossess  a  tenant  rightfully  in  po*- 
■eMion  and  using  the  premises  as  a  boarding-house,  is  liable  to  the  ten- 
ant  for  damages  caused  by  the  loss  of  boarders,  and  for  trouble  and 
expense,  including  counsel  fees,  incurred  in  giving  bond  and  security  to 
prevent  eviction  from  the  premises,  under  the  malicious  process.  SU»' 
ter  T.  Kimbro,  19. 

MANDAMUS. 

L  Mamdamub  u  a  Disorbtionary  Remedy.  —  A  judgment  granting  the 
writ  ia  not  subject  to  reversal  on  appeal  without  clear  proof  of  an  abuse 
of  judicial  discretion.     Savannah  etc.  Canal  Co.  v.  Shuman,  43. 

S.  Mandamus  will  Issue  After  a  Void  Order  Removing  a  public  officer 
to  compel  his  readmission  to  the  use  and  enjoyment  of  his  office.  Statt 
V.  HevoiU,  788. 

1.  Mandamus  Lies  Aoainbt  Corporations  to  compel  them  to  perform  im> 
perative  duties  imposed  upon  them  by  the  express  provisions  of  their 
charters.     Savannah  etc  Canal  Co.  v.  Shuman,  43. 

4.  Mandamus  Against  Corporation. — A  private  person  may,  by  manda- 
mus, enforce  the  performance  by  a  corporation  of  a  public  duty  ia 
which  he  has  a  special  interest.  Hence  a  lumber  merchant  specially 
interested  in  the  navigation  for  which  a  canal  company  is  chartered, 
and  who  sustains  special  damages  from  its  violation  of  its  charter,  may 
compel  it  by  mandamus  to  perform  the  duties  for  which  it  was  inoor* 
porated.    SaMnnah  etc.  Ganal  Co.  r.  Shuman.  43. 

B,  Mandamus  Against  Corporation  —  Defenses. — In  a  proper  ease  for» 
mandamus  to  compel  a  corporation  to  perform  duties  imposed  upon  ifc 
by  its  charter,  it  cannot  defend  on  the  grounds  that  it  is  without  funds, 
and  that  the  performance  of  such  duties  would  be  nnremunerative. 
Although  want  of  funds  may  be  a  defense  to  the  infliction  of  punish- 
BMut  for  disobedience  of  the  writ,  it  is  not  conclusive  ground  against 
its  isaoanoe.  If  the  performance  of  the  duties  imposed  upon  the  oor- 
poratian  are  no  longer  desirable  or  remunerative  it  ahoald  Barreiiidflr 
Mb  ohartflr.     Stminnah  etc  Ganal  Co.  v.  Shuman^  42, 

MANSLAUOHTBEL 
See  HouioiDB,  16,  17. 
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MARRIAGE   AND  DIVORCE. 

1.  Marrtaok.  CoNTRAcr  OF. — It  ts  not  the  Duty  of  a  Party  Bevorb  Mak« 
INU  OR  AcoBniNQ  AN  Offer  OF  Makriagb  to  communisate  all  the  pre* 
vioiis  circumstances  of  his  or  her  life,  and  the  parties  are  bonnd  if  they 
become  engaged  without  making  any  investigations,  and  without  receir* 
ing  any  assurances  or  representations  whiob  led  to  the  engagement. 
Van  HouWn  v.  Morse,  373. 

It  Marriage. — A  Man  is  not  Justified  iv  Refdbino  to  Perform  a  CJow- 
TRACT  TO  Marry  on  the  ground  that  the  woman  has  some  negro  blood 
in  her  veins,  or  that  her  motives  were  mercenary,  or  beoause  there  ia  a 
want  of  affection  on  her  part,  or  incompatibility  resulting  from  dispar* 
ity  of  age,  difference  in  character  or  disposition,  or  other  causes,  where 
no  fraud  was  practiced  upon  him  to  induce  him  to  enter  into  the  con< 
tract.      Van  Houten  v.  Morsf,  373. 

IL  Marriage  —  Fraudulent  Concealment.  — If  a  Woman  Undertakes, 
Without  Inquiry,  to  state  to  her  suitor  facts  relating  to  her  past  his< 
fcory,  or  to  her  parentage  or  family,  or  to  her  former  or  present  posi< 
tion,  which  were  material,  she  is  bound  to  state  those  facts  truly,  and 
not  to  suppress  or  conceal  any  facts  which  were  necessary  to  a  correct 
nnderstanding  on  his  pirt  of  the  facts  stated,  and  if  she  willfully  con- 
oealed  or  suppressed  such  facts,  and  thereby  led  him  to  believe  that  the 
matters  to  which  such  statement  related  were  different  from  what  they 
actually  were,  she  is  guilty  of  fraudulent  concealnjent  entitling  him  to 
withdraw  from  the  contract  of  marriage.      Van  Houten  r.  Morse,  373. 

4k  Marriage — Fraudulent  Concealment. — If  a  Woman  Kbfrbsents  to 
Her  Suitor  that  she  has  obtained  a  divorce  from  her  husband  on  the 
ground  of  his  cruelty,  and  after  an  engagement  to  marry  is  entered  into 
between  her  and  such  suitor  he  discovers  tliat  in  the  suit  for  divorce 
there  was  a  cross-bill  charging  her  with  being  of  a  violent  and  ungov- 
ernable temper,  and  with  having  practiced  a  systematic  course  of  vio- 
lence and  cruelty  toward  her  husband,  and  having  insulted  him,  and 
applied  to  him  vile  and  profane  epithets,  and  that  the  allegations  of 
■nch  cross-bill  had  been  found  to  be  true,  the  suppression  of  these  facta 
constitutes  fraudulent  concealment  justifying  the  suitor  in  refusing  to 
perform  the  contract  to  marry.      Van  Houten  v.  Moise,  373. 

i.  Marriage — Fraudulent  Concealment. — If  a  Woman  Undertakes  to 
Inform  Her  Suitor  about  her  parents  and  family,  and  tells  him  that 
they  were  a  white  family  of  high  standing,  when,  in  fact,  they  had 
negro  blood  in  their  veins,  he  is  justified  in  refusing  to  marry  her.  Van 
Houten  v.  Morse,  373. 

ii  Marriage— Instruction  to  Jury. — In  an  action  to  recover  for  a  breach 
of  promise  to  m^irry,  in  which  the  defendant  relies  upon  the  defense  of 
fraudulent  concealment  on  the  part  of  the  plaintiff,  it  is  reversible  error 
for  the  court  to  state  the  law  in  reference  to  matters  inquired  about  in 
such  a  way  as  to  lead  the  jury  to  believe  that  with  respeot  to  matters 
not  inquired  about  the  suppression  of  material  facts  would  not  consti- 
tute fraudulent  concealment.      Van  Houten  v.  Morae,  373. 

7.  Validity  of  Divorce  Obtained  in  Another  State — Effect  dm  Cua- 
10 DY  OF  Child. — A  decree  of  divorce  obtained  by  a  wife  while  residing 
in  one  state  against  her  husband,  domiciled  in  another  state^  without 
personal  service  upon  him,  is  a  nullity  in  the  latter  state,  both  as  to 
the  relation  of  the  parties,  and  the  custody  of  their  child  domioilod 
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with  its  fatbar  at  the  time  the  divorce  was  granted.  Harrh  T.  HarrU, 
471. 
8.  DivoKoa  Obtainbd  IN  Anothbb  State— Cubtodt  or  Child. — ^If,  ander 
A  decree  of  divorce  obtained  by  the  wife  in  one  state  upuu  constructive 
■ervice,  against  the  iius'iiaud  domiciled  in  another  state,  the  custody 
of  their  child  domiciled  with  its  father  is  awarded  to  the  wife,  and  it 
is  sought  by  habeas  corpus,  on  behalf  of  the  mother,  to  obtain  the  cus- 
tody of  the  child  in  the  latter  state,  the  proceeding;  must  be  regarded 
as  one  between  husband  and  wife  living  in  separation  without  divoroe, 
and  the  right  to  the  custody  of  the  child  rests  in  the  sound  discretion 
of  the  oourt,  subject  to  review  on  appeal  upon  the  facts  found.  Uar- 
ri$  V.  Harris,  471. 

0.  Divorce — Antknuptial  Aorkrmknt— Eftkct  or  upon  Alimont. — Upon 

the  wife's  obtaining  a  divorce  for  her  husband's  willful  refusal  to  sup- 
port her,  alimony  may  be  granted  to  her,  notwithstanding  an  ante- 
nuptial oontract  between  her  and  her  husband  that  neither  should  claim 
any  right  in  the  property  which  the  other  might  have  at  the  time  of 
marriage,  or  might  acquire  during  coverture.     SUarnn  v.  Sttarm^  836. 

10.  Marriaos,  Anmulubnt  n>R  Prk- existing  Incurablb  Stpuilis.— If  a 
woman  has,  at  the  time  of  her  marriage,  chronic,  incurable  syphilis, 
from  which  copulation  with  her  was  attended  with  great  danger  of  con- 
tracting the  same  incurable  malady,  her  husband  is  entitled  to  a  decree 
annulling  the  marriage  if  the  statute  of  the  state  authorizes  its  courte 
to  annul  a  marriage  if  either  party  was  physically  incapable  of  entering 
the  marriage  state,  or  the  consent  of  either  waa  obtained  by  fraud. 
Ryder  v.  Ryder,  833. 

11.  DivoROX. — TuERB  CAN  BB  NO  CONDONATION  if  the  cause  exists  continu- 
ously, as  where  one  of  the  parties  has  incurable  syphilis,  rendering 
copulation  dangerous  to  the  health  of  the  other.     Ryder  r.  Ryder,  833. 

12.  Marriaqe. — Physical  Incapacitt  warranting  the  annulment  of  a  mar- 
riage need  not  be  total  incapacity  or  malformation,  but  may  result  from 
any  cause  rendering  sexual  intercourse  dangerous  to  health  or  life. 
Ryder  v.  Ryder,  833. 

IS.  Marriaob  —  Annulment. — Unrbasonablb  Delay  is  not  chargeable 
against  a  hasbaud  who,  after  living  with  his  wife  until  she  bears  him  a 
child,  seeks  the  annulment  of  the  marriage  because  of  the  wife's  having 
incurable  syphilis,  if  he  ceased  to  cohabit  with  her  as  soon  aa  he  was 
informed  of  her  real  condition,  and  that  it  was  incurable.     Ryder  ▼. 

MARRIAGE  CERTIFIOATB. 
See  Evidence,  8. 

MARRIED  WOMEN. 
See  BsTOPPBL,  1;  Evidence,  9;  Mechamiob'  Lniv%  H 

MASTER  AND  SERVANT. 

1.  A  Contract  of  Employment  is  Indivisible  if  it  is  to  employ  a  person  for 

one  year  and  to  pay  him  weekly  a  sum  named  therein,  and  but  one 
action  can  be  sustained  for  its  breach.     OlmtUud  v.  Bach,  273. 
I.  CoNTKAar  or  Employment. — Fob  the  Refusal  or  an  Employes  to  Pks- 
mit  His  Employee  to  Continue  in  the  performance  of  the  contract  of 
cmi>loyment  the   latter   cauuot  recover  damages,  thoagh  he  remains 
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able  aad  willing  to  render  his  lervices.  His  only  remedy  is  by  a  single 
action  to  recover  the  damages  sustained  by  the  breach  on  the  part  of 
the  employer  of  the  contract  of  employment.     Olmateoii  v.  Bach,  273. 

t.  TuKldEAsuHBor  Damaoks  fob  the  HEFUdAL  or  AN  Emplotkrto  Peumit 
His  Emfloyeb  to  Pekform  a  contract  of  employment  is  the  stipulated 
■alary,  less  the  amount  the  plaintiff  actually  earned,  or  might  by  due 
and  reasonable  diligence  have  earned  after  bis  wrongful  dismissal.  Olm- 
Blend  V.  Bach,  273. 

4.  Thjj  Measure  of  Damages  for  the  Wkonoful  Discharqe  of  an  Em- 
ployee is  the  amount  agreed  to  be  paid  him  after  the  time  he  waa 
not  permitted  to  work,  after  deducting  such  sums  as  he  had  earned,  or, 
by  the  exercise  of  reasonable  diligence,  might  have  earned,  in  the  line 
of  bis  business  during  the  remainder  of  the  period  covered  by  the  con* 
tract.     Baltimore.  Baseball  Club  v.  Pickett,  304. 

f.  Pleading — The  law  does  not  imply  loss  of  time  and  employment  by 
reason  of  a  wrongful  discharge  by  an  employer  of  his  employee.  These 
are  not  necessarily  the  result  of  the  discharge,  and,  being  in  tho  nature 
of  special  damages,  must  be  specially  pleaded.  John  C.  Ltwit  Co.  r. 
Scott,  251. 

t.  The  Measure  of  Damages  vor  the  Unjustifiable  Discharob  or  am 
EupLOYBE  is  the  contract  price  less  what  he  has  earned,  or,  with  rea- 
sonable diligence,  might  have  earned.     John  C.  Lewifi  Co,  t.  Scott,  251. 

I.  Damages  foe  Unjustifiable  Discharge— Pleauinq  and  Proof.— If 

an  employee  is  wrongfully  discharged  before  the  expiration  of  his 
term  of  service  he  is  presumed  to  have  sustained  nominal  damages. 
If  he  seeks  to  recover  beyond  these  he  must  allege  and  prove  the  occa- 
sion and  extent  of  his  damages,  and  that  he  has  not  been  able  to  ob- 
tain employment,  or,  though  he  has  obtained  it,  that  he  hda  not  been 
able  to  obtain  the  same  remuneration  as  he  would  have  received  under 
the  contract.  The  burden  of  proof  is  on  the  plaintifif,  and  that  he  is 
not  able  to  present  clear  evidence  of  the  extent  of  his  damages,  be- 
cause he  has  brought  his  action  before  the  expiration  of  his  contract  of 
service,  does  not  present  any  reason  for  the  relaxation  of  this  rule. 
John  C.  Leiua  Co.  v.  Scott,  251. 

Il  Contract  of  Uikino— Skill  Requisite. — If  a  person  is  engaged  to  per- 
form services,  such,  for  in^^tance,  as  to  play  baseball,  the  skill  which 
he  is  required  to  exercise,  in  the  absence  of  special  stipulations  on  the 
■abject,  is  that  commonly  possessed  by  persons  of  ordinary  skill,  com- 
petency, and  standing  in  that  particular  business.  Baltimore  Baseball 
Club  V.  PickeU,  304. 

B.  Ordinary  Skill  is  that  degree  of  skill  which  men  engaged  in  a  busineas 
or  art  usually  employ,  not  that  which  belongs  to  a  few  men  only  of 
extraordinary  endowment  and  capacity.  Baltimore  Baseball  Club  r. 
Piekftt,  .S04. 

10.  Acrs  for  Which  Master  is  not  Answerable. — If  a  boy  leading  a 
colt  belonging  to  his  master  invites  another  boy  to  ride  thereon,  and 
the  latter,  accepting  the  invitation,  is  injured  by  the  colt,  the  master 
cannot  be  held  answerable,  unless  the  invitation  was  given  in  the 
course  of  the  work  or  for  the  purpose  of  accomplishing  it.  Bowler  v, 
O'Connell,  359. 

II.  A  Master  is  not  Liable  for  the  Act  of  His  Servant,  Unless  it  wa« 
done  for  the  purpose  and  as  a  means  of  doing  what  the  servant  waa 
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employed  to"  do.  An  act  done  by  the  servant  while  engaged  In  hii 
master's  work,  but  not  done  as  a  means  or  for  the  purpose  of  perform* 
ing  the  work,  in  not  to  be  deemed  the  act  of  the  master.  Bottkt  T. 
O'Connell,  359. 
IC  Onk  Servant  may  Recover  of  the  Master  if  Injured  bt  thb 
Negligence  of  Another  Servant  when  the  former  was  without 
fault  and  the  latter  was  habitually  careless,  and  his  unfitness  for  hii 
position  was  known  to  the  master  so  that  he  might  have  been  replaced 
by  a  competent  servant  before  his  negligence  inflicted  the  injury  sued 
for.     Hughes  v.  Baltimore  etc.  R.  S.,  597. 

15.  Negligence  of  Fellow-servants  does  not  excnse  the  master  from  lla« 
bility  to  a  coservant  for  an  injury  which  would  not  have  happened  had 
the  master  performed  his  duty.     C/ieeney  v.  Ocean  Steamship  Co.,  113. 

14.  Duty  of  Master  to  Care  for  Safety  of  Servant. — If  it  is  neces- 
sary to  the  safety  of  laborers  employed  in  loading  the  hold  of  a  ship 
that  a  hatch  tender  be  stationed  at  the  hatchM'ay  to  signal  them  when 
freight  is  about  to  be  thrown  into  the  hold,  it  is  the  duty  of  the  ship- 
owner to  supply  a  person  to  be  stationed  at  such  hatchway,  and  a  faiU 
nre  so  to  do  is  negligence.     Cheeney  v.  Ocean  Steamship  Co.,  113. 

16.  Duty  to  Warn  Servant  of  DANOKBOUfl  Nature  of  Machinery.— 
The  fact  that  an  inexperienced  servant,  injured  by  dangerons  mft» 
chinery  belonging  to  his  master  and  about  which  he  is  employed,  i« 
not  a  child,  but  seventeen  years  of  age,  does  not  deprive  him  of  the 
right  to  be  warned  of  the  danger,  and  to  recover  for  injury  received  if 
not  so  warned,  if,  as  a  question  of  fact,  the  master  or  his  vice-principal 
ought,  under  all  the  circumstances,  to  have  inquired  of  the  servant  at 
to  his  experience  or  taken  notice  of  the  probability  that  he  is  so  inex* 
perienced  as  to  render  it  proper  to  give  him  warning  of  the  danger. 
Hay  V.  Smith,  84. 

16.  Du'iT  TO  Warn  Servant  of  Danger— Negligence  of  Mastbb. — 
A  servant  has  a  right  to  assume,  when  placed  in  a  situation  of  danger 
where  engrossing  duties  are  required  of  him,  that  the  master  will  nol^ 
without  proper  warning,  submit  him  to  other  perils  unknown  to  him, 
and  from  which  the  work  exacted  necessarily  distracts  hia  attention. 
The  failure  of  the  master  to  so  warn  the  servant  is  negligence,  for 
which  he  is  liable  in  case  of  injury  to  tlie  servant  while  thus  engaged. 
Michael  v.  Roanoke  Machine  IKor/b,  927. 

17.  Duty  of  Master  to  Supply  Enough  Servants  to  do  Work  Safely. 
The  master  must  make  reasonable  provision  to  protect  his  servant 
against  dangers  to  which  he  is  exposed  while  conducting  the  work  ho 
is  employed  to  do,  and  the  master  must  also  supply  a  sufficient  number 
of  servants  to  efifect  the  work  with  reasonable  and  ordinary  safety  to 
those  engaged  in  performing  it,  and,  if  the  proximate  cause  of  an  injury 
■ustained  by  the  servant  while  so  engaged  is  the  failure  of  the  master 
to  exercise  ordinary  prudence  in  this  respect,  the  master  is  liable,  anlesi 
the  servant  may  fairly  be  regarded  as  having  assumed  the  risk  incident 
thereto.     Cheeney  v.  Ocean  Steamship  Co.,  113. 

18.  Vice-principal. — A  superintendent  of  the  work  of  loading  cotton  in 
the  hold  of  a  ship,  by  throwing  it  in  through  the  hatchway,  is  not  a 
fellow-servant  with  the  laborers  in  the  hold,  if  he  represents  the 
•hipowner  in  the  duty  of  hiring  and  furnishing  a  sufhcient  supply  of 
employees  to  accomplish  the  work  with  reasouiible  s.iiety  to  thosa 
working  in  the  hold.     Cheeney  v.  Ocean  Steamship  Co.,  113. 
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M.  ViCK-PRrH0iPAL3. — The  acts  of  a  person  anthoHsed  hj  the  master  to 
perform  a  duty  which  the  master  owes  to  his  servant,  in  so  far  as  they 
pertain  to  that  ddty,  are  the  acts  of  the  master,  and«  when  the  servant 
is  injured  by  reason  of  a  failure  to  perform  it,  the  master  caunot  escap* 
liability  by  setting  up  that  the  duty  devolved  upon  a  fellow-servant  of 
the  person  injnred.     Cheeney  v.  Ocean  Steamship  Co.,  113. 

SOl  Vice-prinoipal— Promise  to  Avoid  Danger. — A  shipowner  is  liable  t* 
ft  workman  iu  the  hold  of  the  ship  loading  freight  for  injury  caused  by 
the  failure  of  such  owner's  supeiintendent  to  keep  his  promise  to  such 
workman  to  station  a  hatchtender  in  the  hatchway  to  warn  laborers 
when  freight  was  going  to  be  dropped  into  the  hold,  although  such  in- 
jury would  not  have  been  sustained  but  for  the  negligence  of  a  fellow- 
aervant,  who  dropped  freight  into  the  hold  without  any  warning.  Th« 
•hipowuer  is  not  liable  if  a  hatchtender,  stationed  by  such  superintend 
dent  at  the  hatchway,  absented  himself  therefrom  without  the  super* 
iatendent'a  knowledge.    Cheeney  v.  Ocean  Steamship  Co,,  113. 

fll.  Risks  Assumed — Puomise  to  Remove  Danger. — If  a  servant,  having 
a  right  to  abandon  the  service  as  dangerous,  refrains  from  doing  so  ia 
eonsequence  of  assurances  that  the  dangers  shall  be  removed,  the  datjT 
to  remove  the  danger  is  manifest  and  imperative,  and  the  master  ia  not 
in  the  exercise  of  ordinary  care  unless  or  until  he  makes  his  assurances 
(ipod;  and  the  servant  by  continuing  in  the  employment  does  not  en> 
gage  to  assume  its  risks.     Cheeney  v.  Ocean  Steamship  Co.,  113. 

n.  Risks  Assumed  bt  Servant. — A  servant  upon  entering  an  employment 
assumes  only  such  risks  as  are  within  or  naturally  incident  thereto, 
and,  if  he  is  ordered  to  temporarily  work  in  another  department  of  tha 
master's  general  business  where  the  work  is  of  such  a  different  charac- 
ter that  it  cannot  be  said  to  be  within  the  scope  of  the  employment, 
he  does  not,  by  obeying  such  orders,  necessarily  assume  the  risks  inci* 
dent  to  the  work.     Michael  v.  Roanoke  Machine  Works,  927. 

fS.  Increased  Risk — Contributory  NEOLiaKNCK. — If  the  master  or  vice- 
principal  orders  a  servant  into  a  place  of  daucjer,  and  the  latter  obeys, 
thereby  receiving  an  injury,  he  does  not  lose  his  remedy  against  tha 
master  on  the  ground  of  contributory  negligence,  unless  the  danger 
ia  so  glaring  that  no  prudent  man  would  have  entered  into  it,  evea 
when,  like  the  servant,  he  is  not  entirely  free  to  choose.  Norfolk  ete. 
R.  R.  Co.   Ward,  945. 

54.  Injury  from  Increased  Risk  —  Burden  or  Proof. — If  a  servant 
shows  that  his  injury  was  caused  by  an  increased  risk,  and  one  not  or- 
dinarily incident  to  his  employment,  but  growing  out  of  the  master's 
negligence,  tlie  burden  of  proof  is  upon  the  master  to  show  that  the 
servant  knew  of  and  understood  the  increased  danger.  Norfolk  etc.  R, 
R.  Co.  V.   Ward,  945. 

55.  Risk  not  Assumed  by  Employee. — A  laborer  who  does  not  know  of  an 
unusual  and  increased  danger  known  to  his  employer,  but  who  goea 
into  a  ditch  and  digs  it  to  twice  its  usual  depth  under  peremptory  or- 
ders from  his  employer  or  superior  employee,  does  not  assume  the  risk 
of  an  injury  received  from  the  caving  iu  of  the  sides  of  the  ditch,  and 
may  recover  from  his  negligent  employer.  Norfolk  etc.  R.  R.  Oo,  ▼. 
Ward,  945. 

96.  Risk  not  Assumed  by  Servant — Neoligexce  of  Master. — A  aervani 
employed  as  a  helper  in  a  boiler-shop,  injured  by  having'a  heavy  crana 
run  against  him  without  warning  or  precaution  taken  for  his  safety 
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and  protection,  while  he  is  in  a  daiigeroua  position,  under  a  foremanV 
orders  performing  a  service  new  to  him,  is  not  guilty  of  contributory 
oegligeuce  in  not  keeping  a  lookout  for  his  own  safety  if,  when  he  first 
asstiinea  the  hazardous  position,  the  crane  is  stationary,  is  afterward 
started  wittiout  any  signal  or  warning  to  hini,  and  the  service  be  ia 
performing  is  such  as  to  engross  his  entire  attention.  In  such  case 
the  foreman  is  negligent,  and  the  master  is  liable  therefor.  MicAaet 
V.  Ronnokf.  Machine  Works,  927. 
8m  Cabrikr.s,  15-18;  Cdstom,  3;  Mkrobr;  Railroads,  3-8;  Rblbasb,  1. 

MECHANIC'S  LIEN. 

1.  A  Mechanic's  or  Laborer's  Likn  does  not  Depend,  in  Massachusetts, 
upon  the  terms  of  the  contract  or  the  state  of  the  account  between  the 
landowner  and  the  principal  contractor.     Bowen  v.  Phinney,  391. 

S.  Mechanics  Employkd  by  a  CosrRAcroR  to  Work  on  a  House  arb 
Entitled  to  a  Lien  Enforceable  Against  the  Property,  though 
the  contractor,  in  violation  of  his  contract,  used  materials  of  so  poor 
a  character  that  they  were  of  no  benefit,  and  the  owner  and  his  prop- 
erty were  damaged  rather  than  benefited  by  the  work  done  and  the 
materials  furnslied.     Bowen  v.  Phinney,  391. 

ti  Married  Woman's  Liability  for. — If  a  husband  enters  into  a  ood* 
tract  for  the  erection  of  a  building  on  his  wife's  land,  with  her  knowl- 
edge, she  participating  in  conversations  between  her  husband  and  tha 
contractors  relative  to  the  work  during  the  time  it  is  being  done,  and 
making  no  objection  at  any  time,  such  land  is  liable  for  mechanics'  liena 
arising  out  of  the  work  done.  Jobe  v.  Hunter,  639. 
See  Estoppel,  1;  Likms. 

MEETINGS. 
See  Corporations,  3-6,  24. 

MERGER. 

JODOMBNT,  MbROBR  BT.— If  A  PERSON  EMPLOYED    TO    WORK    FOR  A   YbAB 

at  a  weekly  salary  is  wrongfully  discharged,  and  is  paid  all  the  salary 
then  due  him,  and  afterward  sues  for  and  recovers  an  additional  sum 
equivalent  to  the  amount  of  one  week's  wages,  such  sum  must  be  re- 
garded as  damages  recovered  for  a  breach  of  the  contract,  and  no  ■ub' 
qnent  recovery  can  be  had  in  his  favor.      Olnutead  v.  Bach,  273. 

MESSENGERS. 
See  Tblbgraph  Companibh,  2,  4,  IS. 

MISTAKE. 
See  ExBonroRS  and  Administrators,  8. 

MORTGAGES. 
L  A  PowBR  OF  Sale  in  a  Mortgage  Cf)NFBBRED  on  the  Mobtoaorb  is 

A  Power  Coupled  with  an  Interest,  and  passes  to  the  executors, 

administrators,  and  assiL:ii8,  and  is  not  lost  by  the  death  or  insanity  of 

the  mortgagor.  Barrick  v.  Horner,  283. 
IL  A  Power  of  Sale  in  a   Moutgaoe  Authorizing   a  Per.son  Named  , 

Thbrein,  Othbk  than  tub  Moktuaqee,  his  heirs,  executors,  admia- 
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istrators,  and  assigns,  to  sell  the  mortgaged  premises,  does  not  rest 
opoii  the  death  of  such  person  in  hia  heira,  executors,  or  administratora 
under  a  statute  declaring  that  in  all  mortgages  there  may  be  intro> 
duced  a  olauae  authorizing  the  mortgagee,  or  any  person  named  therein^ 
to  sell  the  mortgaged  premises.     Barrick  v.  Bonier,  283. 

%.  A  Power  of  Sale  in  a  Mortoaok  Conferred  on  a  Third  PERaoir 
having  no  interest  in  the  estate  is  a  coUateial  power,  and  can  be  exe- 
cuted only  by  the  person  named.  Upon  his  death,  though  lie  has  in 
the  mean  time  become  the  assignee  of  the  mortgage,  the  power  of  sale 
terminates.     Barrick  v.  Horner,  283. 

i.  Mortgagor,  Sale  by  to  Mortgage*— Fraud— Onus  Pbobandi. — If  a 
mortgagee  takes  from  his  mortgagor  a  conveyance  of  the  mortgaged 
premises,  without  paying  any  thing  more  for  the  land  than  the  satisfao- 
tioD  of  the  old  debt  secured  by  the  mortgage,  the  burden  it  on  th* 
mortgagee,  when  the  transaction  is  attacked  for  fraud,  to  show  that  ilt 
was  fair,  and  that  the  conveyance  was  of  the  equity  of  redemptioa, 
voluntarily  and  intelligently  given  upon  a  contract  of  sale  entirely  dia- 
connected  from  the  mortgage  contract.  Especially  is  this  so  where  th* 
mortgagor  is  a  very  old,  feeble,  and  illiterate  lady.     Hall  ▼.  Hall,  69C. 

f.  Ir  A  Salb  is  Made  of  Pieces  ur  Land  Subject  to  a  mortgage  thof- 
are  liable  for  the  encumbrance  in  an  order  inverse  to  that  of  their 
alienation.      Turner  v.  Flenniken,  624. 

f.  Payments  Made  to  a  Moktoagee  ArrsK  Hb  has  Assigned  the  MoRr> 
gage  are  at  the  peril  of  the  mortgagor,  and  he  is  not  entitled  to  b» 
credited  therewith,  if  the  mortgagee  did  not,  at  the  time,  produce  th* 
original  negotiable  notes  which  the  mortgage  was  given  to  secure, 
though  such  notes  were  in  fact  in  his  possession  in  another  city,  if  b* 
was  not  authorized  to  receive  such  payment,  and  it  was  not  induced  bjr 
the  fact  of  such  possession.     Murphy  t.  Barnard,  340. 

7.  Payment  Made  to   an    ArroRNEV. — If  payment  is  made  on  a  mort- 

gage debt  to  the  original  mortgagee,  after  he  has  assigned  the  mort- 
gage, the  mortgagor  is  not  entitled  to  be  credited  with  the  amount  of 
such  payment  on  the  ground  that  it  was  made  to  a  person  who  was 
the  attorney  at  law  of  the  assignee,  expressly  authorized  to  collect  in- 
terest, if,  in  making  payments,  the  mortgagor  did  not  know  of  the 
agency  of  the  mortgagee,  and  acted  upon  the  assumption  that  he  was  still 
the  owner  of  the  mortgage,  and  not  on  the  belief  that  such  original 
mortgagee  was  the  agent  of  the  assignee,  and  as  such  entitled  to  receiTa 
the  payments  of  the  principal  debt.     Murphy  v.  Barnard,  340. 

8.  A  Mortgagor  IS  not  Chargeable  with  Constructive  Notice  o»  th« 

Record  of  an  Assignment  of  the  mortgage.     Murphy  v.  Barnard,  840. 

9.  Negligence,  What  is  not. — The  assignee  of  a  mortgage  who  plaoes  his 

assignment  on  record  is  not  guilty  of  negligence  in  leaving  the  note  and 
mortgage  in  possession  of  the  original  mortgagee,  who  is  an  attorney 
at  law,  doing  a  real  estate  and  loan  business,  for  the  purpose  of  enabling; 
him  to  collect  the  interest,  and,  therefore,  one  who  subsequently  pur- 
chases such  note  and  mortgage  from  sach  mortgagee  cannot  hold  th» 
■ame,  as  against  the  original  assignee,  on  the  ground  of  the  negligenoft 
of  the  latter.  Mm-phy  v.  Barnard,  340. 
Kk.  Fraud,  Assignment  Void  Bf.cau.sk  of. —If  an  Assignee  of  a  Moetoagr 
is  procured  to  execute  a  reassignment  thereof  by  a  false  and  fraudulent 
representation  that  it  is  a  p  iper  to  enable  the  original  mortgagee  to 
eollect  the  interest,  such  assignment  is  void,  and  one  subsequently  pni^ 
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chasing  from  the  original  assignee,  with  constructive  notice  of  the 
aiaigiimeut,  and  without  any  knowledge  that  the  assignment  was  pro- 
cured, cannot  take  any  benefit  therefrom.     Muifhy  v.  Barnard,  340. 

11.  CoNrLicT  Bki'W£en  Assiuneks. — If  a  mortgage  is  taken  to  secure  th« 
[>aymeat  of  negotiable  promissory  notes,  and  is  then  assigned  and  the 
assignment  placed  on  record,  all  persons  are  chargeable  witii  construc- 
tive notice  of  such  assignment.  This  rule  remains  applicable,  though 
the  notes  were  left  in  the  possession  of  the  original  mortgagee,  and 
be  sold  and  indorsed  them  to  a  purchaser  in  good  faith  and  with- 
out actual  notice  of  the  prior  assignment.  Nor  can  the  title  of  the 
second  assignee  be  aided  by  the  fact  that  the  first  assignee  had  by  fraud 
been  procured  to  assign  to  one -who  had  reassigned  to  the  original  mort- 
gagee, if  such  second  assignee  had  no  knowledge  of  such  reassignment 
and  therefore  could  not  have  relied  thereon.     Murphy  v.  Barnard,  340. 

Ml  Ir  A  MoRTOAUEB  Rkleasks  Part  of  thk  MoRraAOED  Premises  ArrsR 
OrHER  Parts  have  been  Sold,  having  notice  of  the  prior  sale,  ha 
thereby  releases  the  property  first  sold,  if  the  property  actually  re- 
leased by  him  is  of  sufficient  value  to  pay  the  mortgage  debt.  Turner 
V.  Flenniken,  624. 

IS.  Mortoaoebin  PoasEssioN,  Riaura  and  Liabilities  of — Wabte — Tris 
PASS. — If  one  goes  into  possession  of  land  under  a  contract  of  purchase 
conditioned  that  the  title  to  the  crops  shall  remain  in  the  vendor  until 
the  terms  of  the  contract  are  complied  with,  and  the  vendor  sells  the 
orops  in  an  unauthorized  manner  at  public  auction,  and  the  value  of  the 
crops  thus  converted  is  more  than  sufficient  to  pay  what  was  due  upon 
the  contract  at  the  time  of  their  conversion,  and  the  premises  are  ample 
security  for  the  remainder  of  the  debt,  and  the  vendor  enters,  although 
he  may  have  the  legal  right  to  do  so  at  the  time,  he  is,  in  legal  effect,  a 
mortgagee  in  possession,  and  subject  to  the  same  rules  as  to  committing 
waste.  He  has  no  right  to  cut  off  and  manufacture  the  growing  tim- 
ber into  lumber.  If  be  does  so,  and  acts  manifestly  in  willful  violation 
of  the  vendee's  rights,  be  is  a  trespasser,  and  should  be  charged,  on 
foreclosure  proceedings,  not  simply  with  an  agreed  stumpage,  but  with 
what  he  received  for  ttie  lumber  at  its  fair  market  value,  without  any 
deduction  for  the  cost  of  cutting  and  removing  the  timber.  Whiting  v, 
Adams,  875. 

14.  MoRTOAaB  Fureclosdrb,  Parties  Defendant. — A  complaint  in  a  suit 
to  foreclose  a  mortgage  in  which  the  mortgagors  are  not  in?,de  parties, 
and  which,  as  against  the  only  person  named  as  a  defendant,  alleges 
only  that  he  has,  or  claims  to  have,  some  interest  in  or  lien  upon  the 
mortgaged  premises,  is  not  subject  to  demurrer  for  a  defect  of  parties 
defendant.  It  does  not  affirmatively  appear  therefrom  that  th6  owner 
of  the  equity  of  redemption  is  not  a  party  defendant.  Carpenter  r.  In. 
galU,  763. 

H.    MORTOAQI  FOREOLOSORB. — ThK  OnLT  PaRTT  DEFENDANT  E.SSRNTUL  t« 

a  foreclosure  of  a  mortgage  is  the  owner  of  the  equity  of  redemption. 
Therefore,  the  original  mortgagor  need  not  be  made  a  party  where  no 
personal  judgment  is  sought  against  him,  and  he  is  no  longer  the  owner 
of  the  equity  of  redemption.  Carpenter  v.  Ingnlls,  753. 
See  Assistance,  3;  Chattbl  MoRTOAGEa;  Corporations,  21,  23;  Dbbtok 
AND  Creditor,  1;  DE\*iaE;  ExKonroRS  and  Adminlstratoks,  4,  5;  In- 
fants;  In.HORANCE,   10;   JCDQMENTS,  6,    13;  NbOUTIABLB  iNSTKUMJUiTB^ 

6;  0FF1CKB8,  5;  Patmbnt,  2. 
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MUNICIPAL  CORPORATIONS. 

L  Ratitioatioit  or  UNAnTHomzEo  Acrra  of  Aqknts.  — The  connfil  of  » 
municipality  may  adopt  an  unauthorized  act  done  for  the  benefit  of  th« 
city  by  one  of  its  officers  and  assume  a  debt  so  contracted.  The  ques* 
tion  of  adoption  is  one  exclusively  for  the  city,  and  with  which  the  citi- 
zen has  nothing  to  do.     McCormick's  Appeal,  671. 

I.  Municipal  Corporation3  mat  Ratify  Unadthorized  Aors  and  coo- 
tracts  of  its  agents  or  officers  which  are  within  the  scope  of  the  oor> 
porate  powers.     AlcCormick's  Appeal,  671. 

Ik  CoNsriTDTiosfAL  Law — Fhekdom  of  Speech. — A  Municipal  Ordinance 
Pkohibitino  any  Person  from  Makino  any  Public  Address  in  or 
upon  any  of  the  public  grounds  of  the  municipality,  except  in  accord- 
ance with  a  permit  from  the  mayor,  is  not  unconstitutional  or  invalid 
M  abridging  freedom  of  speech.     CommomfeaMh  v.  Davis,  389. 

4.  A  Municipal  Corporation  may  by  Ordinance  Declare  that  mo  Per- 
son SHALL  Carry  or  Cause  to  be  Carried  in  any  Vehicle  in  any 
street  a  load  the  weight  of  which  exceeds  three  tons,  auless  such  load 
consists  of  an  article  which  cannot  be  divided,  if  a  statute  of  the  stat* 
provides  that  the  common  council  of  such  city  may  make  such  rule* 
and  regulations  for  the  passage  of  carriages,  wagons,  carts,  trucks,  and 
other  vehicles  in  and  through  the  public  streets  as  they  may  deem 
necessary  for  the  public  safety  and  convenience,  nor  can  the  enforce- 
ment of  such  ordinance  be  defeated  by  evidence  that  the  wagon  ia 
which  was  a  load  in  excess  of  that  permitted  by  the  ordinance  was 
carrying  it  from  a  point  on  one  side  of  the  city  to  a  point  on  the  other 
aide,  and  that  the  load  was  not  an  excessive  one  for  the  horses  em- 
ployed in  drawing  it.     Commonwealth  v.  Mulhall,  387. 

Ik  Imdebtedness  of,  What  is  Within  the  Meaning  of  Constitctionai. 
'  Prohibitions. — If  a  municipality  enters  into  a  contract  for  the  con- 
struction and  maintenance  by  a  private  person  of  a  system  of  water- 
works and  an  electric-light  plant,  and  agrees  to  pay  for  a  specified 
number  of  years  certain  sums  for  the  use  of  hydrants  and  lights,  the 
amounts  whicli  will  become  due  from  the  city  under  the  contract  mast 
be  regarded  as  indebtedness  and  the  contract  as  forbidden  and  void,  if 
the  sums  to  fall  due  under  it  added  to  the  pre-existing  indebtedness  of 
the  municipality  will  exceed  the  indebtedness  which  it  is  permitted  to 
contract  by  the  constitution.     Beard  v.  Hopkinsville,  222. 

fk  Streets — Electric  Railways. — A  Municipal  Corporation  ExsRoisiNa 
A  Power  Deleqated  to  it  by  the  legislature  may  authorise  the  con- 
struction and  operation  in  the  public  streets  of  a  railway  whose  can. 
are  propelled  by  electricity.  Loui«viUe  Bagging  Mfg.  Co.  T.  OetUrcU  aio 
Ry.  Co.,  203. 

7.  Injunction  Against  Nuisance  Maintained  by. — Although  amnnicipal 
corporation  is  by  statute  invested  with  plenary  powers  over  its  streets, 
sewers,  drainage,  and  sanitation,  it  may  be  restrained  by  injunction 
from  maintaining  a  nuisance  dangerons  to  life  and  health,  consisting  of 
manholes  emitting  large  quantities  of  poisonous  gases  from  a  sewer  in  » 
public  street  adjoining  private  residences.  And  this,  although  the  nuis- 
ance does  not  result  from  any  defect  inherent  in  the  sewer  system,  bni 
la  due  to  defective  execution  in  failing  to  adapt  the  system  properlj^ 
to  the  steep  grade  of  the  street  in  which  the  manholes  are  located. 
Atlanta  v.   Wamoci,  17. 
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A  PaflLio  9 TRKKTS— Prmumptton  OF  OwNKRaHTP.  —The  owner  of  land  a!m*. 
tang  on  a  public  street  is  presumed  to  own  the  soil  and  freehold  to  th« 
venter  of  the  street,  encumbered  only  by  the  easement  and  right  of  pas- 
sage in  the  public.      EUmison  v.  Loto-y,  774, 

^  Unaotuohizkd    Chanob    of    Grade  — Ratification,— Although    tha 
ohange  in  the  grade  of  a  street  is  made  by  municipal  officers  without 
authority  of  ordinance,  the  city  council  may  subsequently  adopt  aad 
l»tify  sQoh  unauthorized  act.      McCormick'g  Appeal,  671. 
8e«  OoNaTiTUTioNAL  Law,  1;  iNjuMarioNS,  2. 

MURDER. 
See  HuHiciDi. 

NAMES. 
lee  Tradbmarki,  1. 

NECESSARIES. 

8m  HuaBAND   AND    WlFI,    S,    Sb 

NEG^LIGENCE. 

1.  "Slioht  Carb  and  Diliokncb"  is  "  that  care  which  every  man  of  oooa* 
mon  sense,  howsoever  inattentive  he  may  be,  takes  of  bis  own  prop* 
erty."     Merchant's  Nut.  Bank  v.  Guilmartin,  182. 

S.  BviDENCB — Preoaotions  Taken  Soos  ArrER  Accident. — In  an  action 
against  a  railroad  company  for  damages  for  an  injury  caused  by  its 
negligence  at  a  crossing,  evidence  that  very  soon  after  the  accident  th  '■ 
oompany  erected  gates  at  such  crossing  is  a  fact  proper  for  the  oonsidr^;  - 
ation  of  the  jury.     Ltderman  v.  Pennsylvania  R.  R.  Co.,  644. 

f.  Whbn  Question  for  Jimr. — In  an  action  agaiust  a  railway  company  to 
recover  damages  for  the  death  of  a  young  child  at  a  crossing  the  evidenc  ^ 
showing  that  the  accideutoccurred  in  a  populous  district,  at  the  inter 
section  of  the  railway  with  three  streets,  that  there  was  an  absence  of 
safety  gates,  that  the  crossing  was  guarded  only  by  an  elderly  watch- 
man, and  that  the  cars  were  going  at  a  rate  of  speed,  variously  esti* 
mated  by  witnesses  to  have  been  from  four  to  ten  miles  an  hour  at 
the  time  of  the  accident,  the  question  of  negligence,  both  on  the  part 
of  the  railway  company  and  on  the  part  of  the  mother  of  the  child  in 
permitting  it  to  go  upon  the  strtet  unattended,  is  for  the  jury  to 
determine.     Lederman  v.  Pennsylvania  R.  R.  Co.,  644. 

4.  Parents'  Right  of  Action  Against  Railway  Compant  for  Death  of 
Minor  Child  Occasioned  bt  Neolioencb  of  its  Custodian — Imput- 
able Negligence. — By  express  statute  in  Georgia  the  father  is  vested 
with  the  custody  of  his  minor  child,  and  its  mother  is  not  accountable 
for  the  conduct  of  its  custodian  chosen  by  the  father.  It  is  the  father's 
duty  to  guard  and  sliield  his  child  from  injury,  and,  if  suit  is  brought  by 
its  parent  or  custodian  for  an  injury  to  it,  negligence  of  the  plaintiff 
may  defeat  a  recovery.  Hence,  if  the  father  puts  his  minor  child  of  ten- 
der years  in  another's  custody,  the  latter  is  the  representative  and 
agent  of  the  father;  and  if,  by  gross  negligence  of  the  custodian  ia 
taking  it  npon  a  high  and  dangerous  trestle,  it  is  run  over  by  a  passen- 
ger train  and  killed,  such  negligence  is  imputable  to  the  father,  who  can- 
no^  ibtulott,  r«cov«r  for  the  death.    Such  custodian  is  not^  however,  the 
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npreaentatire  or  agent  of  th«  mother,  who  is  specially  authorised  by 
statute,  in  such  a  case,  to  sue  for  damages  for  her  son's  death;  and  she 
is  not,  in  such  a  suit,  chargeable  with  the  negligence  of  the  father 
merely  because  of  the  conjugal  relation  existing  between  them.  Hia 
negligence  is  not  imputable  to  her,  except  where  she  has  expressly  con- 
■tituted  him  her  agent  for  the  purpose  in  hand.  Atlanta  etc  Ry.  Co, 
T.  Oravitl,  146. 

Ik  Minor  Child's  Right  or  Actiok  roR  Injurt  to  Itsklt  Thodoh  Its 
Parent  or  Custodian  was  Negligent. — Negligence  of  a  parent  or  cus- 
todian of  a  child  is  no  justification  for  others  to  injure  it;  hence,  if  suit 
ia  brought  by  or  in  behalf  of  an  infant  in  its  own  right  for  an  injury 
■nstained  through  the  act  of  another,  contributory  negligence  on  the 
part  of  its  parents,  or  others  standing  in  loco  parentis,  will  not  operate 
as  a  bar  to  recovery,  or  present  any  defease  to  the  suit.  Atlanta  etc 
Ry.  Co.  T.  OraviU,  145. 

&  Mkasurk  OF  Damages. — If  a  tort  is  committed  through  mistake,  igno- 
rance, or  mere  negligence,  the  damages  are  limited  to  the  actual  injury 
received;  but,  if  there  is  an  element  of  fraud,  malice,  insult,  or  other 
cause  of  aggravation,  showing  such  a  degree  of  negligence  as  indicates  a 
reckless  indifference  to  consequences  in  the  act  causing  the  injury, 
punitive  damages  are  allowable.  Hanaley  r.  Jamesville  etc.  R.  R.  Co. 
474. 

f,  OoNTRiBDTOKT — When  QUESTION  FOR  JuRT. — How  a  prudent  man 
would  act  in  the  face  of  concurrent  and  distracting  dangers  must,  in 
the  nature  of  things,  be  a  question  of  fact  to  be  passed  upon  by  the 
jury,  and  not  a  question  of  law  upon  which  the  court  may  order  a 
nonsuit  or  direct  a  verdict.  If  the  evidence  is  competent  to  prove  that, 
while  in  the  act  of  crossing  a  public  highway,  the  party  injured  encoun- 
tered the  apparent  necessity  of  avoiding  danger  from  one  or  more 
sources,  other  than  the  electric  street-cars  by  which  he  is  injured,  the 
question  whether,  under  all  the  circumstances,  he  acted  as  a  prudent 
person  should  act,  must  be  submitted  to  the  jury  to  determine  if  ha 
is  guilty  of  contributory  negligence.  Connelly  v.  Trenton  etc  Ry.  Co.* 
424. 

9«e  Banks,  10,  15,  16;  Carriers,  2,  4,  8,  10;  Executors  and  Administra- 
tors, 6,  7;  Master  and  Servant,  12,  13,  16,  24-26;  MoRTGAOEa,  9} 
Bbai.  Propertt,  2;  Telkoraph  Companies;  Trial,  3. 

NEGOTIABLE  INSTRUMENTS. 

1.  Waiver  of  Formal  Presentment.  — If,  on  demand  for  payment  of  a 
note,  an  exhibition  of  the  instrument  is  not  asked  for,  and  the  party 
on  whom  the  demand  is  made  declines  to  pay  on  other  grounds,  a  for- 
mal, actual  presentment  of  the  instrument  is  waived.  Waring  v. 
Betta,  890. 

IL  Presentment  and  Demand. — Although  a  note  is  made  payable  at  a 
bank,  presentment  and  demand  for  payment  at  the  bank  within  bank- 
ing hours  is  excused  if  the  bank  has  ceased  to  exist,  and  in  such  casa 
presentment  to  and  demand  on  the  indorser  of  such  note  and  manager 
of  the  defunct  bank  made  at  his  residence  at  6:30  P.  ll.  is  sufficient  to 
charge  him.      Waring  v.  Bettt,  890. 

JL  Bona  Fide  Holders  of  Negotiable  Notes  taken  for  value  before  ma- 
turity  oan  recover  thereon,  although  they  take  them  under  cirouui- 
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•tanoea  which  ought  to  excite  the  Baspicion  of  pradent  men.  Second 
National  Bank  v.  Morgan,  652. 

lb  Insufficient  Defense. — An  affidavit  of  defense  to  an  action  on  a  note, 
averring  tliat  the  inakera  believe,  and  expect  to  be  able  to  prove,  that 
the  holder  is  not  a  holder  for  value  before  maturity,  but  tliat  he  took 
the  note  under  circnmstancea  and  with  such  knowledge  of  the  facta 
aa  to  put  him  on  notice  and  inquiry,  which  would  have  led  to  a  dia- 
covery  that  the  note  was  obtained  by  fraud,  is  insufficient,  aa  fail- 
ing to  assert  a  fact,  but  only  an  expectation  of  ability  to  prove  one, 
and,  aa  a  basis  for  such  expectation,  the  takiug  of  the  note  under  ana- 
picious  circumstances.  No  actual  circumstance  of  suspicion  ia  stated, 
and  no  fact  impeaching  the  bona  Jidea  of  the  holder  or  affording  a 
ground  of  relief  to  that  eflfect  anywhere  appeara.  Second  National  Bank 
y.  Morgan,  652. 

ft.  Neqotiablk  PKOMisaoRT  Notes  Known  to  bb  Secured  bt  a  Mortqaqb 
Differ  from  Notes  mot  so  Secured  in  this,  that  a  purchaser  or  in- 
dorsee  of  the  former  takes  them  subject  to  rights  previously  acquired, 
if  all  the  facta  taken  together,  and  including  the  meana  of  knowledge 
and  any  circumstances  which  should  lead  to  inquiry,  show  that  to  per- 
mit him  to  disregard  auch  rights  would  be  inequitable.  Mur^phy  r. 
Bernard,  340. 

f,  AoooMMODATiON  Papsr. — SUCCESSIVE  Indorsers  for  the  accommodation 
of  a  third  person  are  liable  in  the  same  order  aa  indoraera  for  value^ 
though  each  of  them  knew  that  the  iudorsement  waa  for  aooommodatioa 
Moore  r.  Cuthing,  393. 

See  JuDOHBNTS,  14;  UsuKT. 

NEW  PROMISE. 
See  Limitations  of  Actions,  8^ 

NEW  TRIAL. 
1.  JuHT  Trial. — Though  the  Verdict  of  the  Jury  Aoobpts  thb  Unoo»> 

BOBORATBD    EviDENCB    OF    OnE    INTERESTED    WiTNBSS  as   against   the 

evidence  of  five  disinterested  witnesses,  and  the  trial  court  expresses 
its  own  conviction  to  be  in  conflict  with  that  of  the  jury,  but  denies 
a  new  trial,  its  action  must  be  affirmed  by  the  appellate  court.  To 
what  length  the  trial  courts  shall  go  in  their  efiforta  to  coirect  injuatice 
by  granting  new  trials  is  in  their  discretion,  not  in  that  of  the  appellate 
eourts.     Oibson  v.   Western  N.  Y.  etc.  R.  R.  Co.,  686. 

%,  Evidence  TO  Support  Verdict.  —  Although  the  evidence  is  barely  anffi. 
cient  to  uphold  the  verdict,  no  error  is  committed  by  refusing  to  grant 
a  new  trial  on  the  ground  of  the  insufficiency  of  the  evidence  to  aos- 
tain  the  verdict.    Jackson  v.  State,  25. 

&  Improper  Address  to  tub  Jurt. — The  fact  that  the  proaecnting  attor- 
ney naes  grossly  improper  languaee  touching  the  defendant  in  his  ad* 
dresa  to  the  jury  ia  no  ground  for  a  new  trial,  in  the  absence  of 
objection  or  ruling  of  the  court  at  the  time  the  language  ia  need. 
Vtm  PollnUM,  V.  State,  72. 

See  Appeal,  7,  9. 

NONSUIT. 
Iv  AK  Action  bt  thb  Patbb  of  a  Check  against  the  bank  en  whlob  il 
la  drawn,  a  nonsuit   ahould  not  be  ordered  for  wani  ol   avidenoe  a( 
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fnnds  on  hand   if   there  is  some  testimony  of   the  existence  of  siifB- 
cient  fnnda  to  the  credit  of  the  drawer's  account  to  meet  the  check 
when  presented.     Simmont  Hardioare  Co.  v.  Bank,  700. 
See  Appeal,  12. 

NOTICE. 
See  Chattbl  Mortqagks,  6;  Corporations,  3,  4,  6»  14;  MoRTGAasa,  8,  11} 

Officers,  3. 

NUISANCE. 
See  Injunctions,  2;  Municipal  CoRPORAxioNa,  7. 

OFFICERS. 

1.  Impeachment  as  a  Means  of  Removal  is  not  required  in  the  case  of 
officers  who  hold  by  appointment  eitlier  by  the  governor  or  some  super- 
vising board  authorized  to  make  such  selection  and  appointment. 
Slate  V.  Hewitt,  788. 

t.  Who  Removable  bt  Impeachment  Onlt. — Under  a  constitution  pro- 
viding tliat  tiie  governor  and  other  state  and  judicial  officers,  except 
county  judges,  justices  of  the  peace,  and  police  magistrates,  shall  lie 
liable  to  impeachment,  and  all  officers  not  liable  to  impeachment  shall 
be  subject  to  removal  for  misconduct  or  a  gross  incompetence,  in  such 
manner  as  may  be  provided  by  law,  the  term  "state  officers" includes 
only  such  general  officers  as  immediately  belong  to  one  of  the  consti- 
tuent branches  of  the  state  government.  A  member  of  the  board  of 
trustees  of  the  state  agr  cultural  college  is  not  one  of  these  state  offi- 
cers, and,  therefore,  the  legislature  may  authorize  his  removal  for  cause 
and  without  a  resort  to  the  proceeding  by  impeachment.  State  v. 
HevnU,  788. 

S.  Removal  of  Without  Notice. — A  constitution  or  statnte  authorizing 
the  removal  of  a  public  officer  for  cause  entitles  him  to  notice  of  kis  con- 
templated removal,  and  a  right  to  be  heard  in  opposition  thereto.  A 
sentence  or  order  of  removal  without  such  notice  and  opportunity  to 
be  heard  with  respect  thereto  is  void.     State  T.  Hewitt,  788. 

i..  Traffic  in  Public  Offices. — Agreements  for  compensation  to  proctiro 
appointment  to  a  public  office,  or  to  resign  such  office  in  another's  favor 
for  a  consideration,  are  void,  because  against  public  policy.  Basket  x. 
Moss,  463. 

Ik  Mortgage  to  Securi  Contract  to  Pboours  Appointmbnt  to  Ov^ 
FiCE — Injunction.  —  A  mortgage  given  to  secure  an  agreement  for  com- 
pensation for  securing  an  appointment  to  public  office  is  void,  because 
against  public  policy,  and  an  attempted  sale  under  a  power  contained 
in  such  mortgage  may  be  restrained  by  injunction.     BatkH  T.  ifoM^ 

See  LiBBL  1,  2;  Mandamus,  2. 

ORDINANCES. 
See  Municipal  Corporations,  S,  4;  Railboao^  1^ 

PARAMOUR. 

See  Homicide  1,  % 
Jm.  Sr.  Rap..  Vou  XLiV.— 66 
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PARENT  AND  CHILD. 

Ik  Ak  Aqrkbment  to  Pat  a  Mother  a  Dksionated  Som  it  Shb  will 
Permit  Her  Son  Until  He  Arrives  at  Age  to  Live  with  aud  1>« 
educated  by  his  grandfather  is  valid,  and  may  be  enforced  by  her. 
Such  a  contract  is  not  against  public  policy  if  the  interest  of  the  child 
is  intended  to  be  furthered  thereby  and  parental  solicitude  and  affectioa 
are  not  extinguished.     Endera  v.  Endera,  598. 

1.  Custody  of  Child  as  Between  Resident  and  Non-resident  Par- 
ents.— A  father,  who  with  his  child  is  domiciled  within  the  state,  ia 
entitled  to  its  custody  as  against  the  nonresident  mother,  especially 
when  it  does  not  appear  that  the  child  desires  to  go  to  its  mother,  <» 
that  its  welfare  will  be  promoted  by  a  change  of  custody,  or  that  the 
father  is  not  a  proper  person  to  have  it.      Hairia  v,  Nairia,  471. 

IL  Mother  is  Dependent  upon  Son,  When. — A  mother  is  dependent  upon 
her  eleven  year  old  boy,  and  he  contributes  substantially  to  her 
support,  where  it  appears  that  the  family  are  laboring  people,  mutu- 
ally  dependent  one  upon  the  other,  for  a  support;  that  the  boy  resides 
with  his  parents;  that  he  works  with  his  father  upon  a  farm;  tliat 
his  labor  is  worth  six  dollars  per  month;  that  he  renders  services  to 
bis  mother,about  the  house  in  the  performance  of  her  household  duties; 
and  that  the  benefit  of  his  labor  and  services  thus  realized  by  tb« 
parents  goes  toward  the  support  of  themaelves  and  their  family.  At^ 
huOa  etc  Ry.  Co.  v.  OraviU,  145. 

See  Negligence,  4,  5. 

PARTITION. 

1,  A  Partition  Becomes  Effective  if  made  under  a  division  directed  anA 
confirmed  by  a  county  court,  and  the  respective  parties  take  and  bold 
possession  in  accordance  therewith,  though  no  deed  of  partition  ia 
executed.     Jonea  v.  Blgstaff,  245. 

S.  The  Implied  Warranty  resulting  from  a  partition  of  land  does  not 
extend  to,  nor  operate  in  favor  of,  purchasers  from  the  original  par* 
ties  to  such  partition.  The  benefit  of  such  warranty  is  confined  to 
the  parties  to  the  petition  aud  their  heirs,  and  does  not,  as  in  the  cas* 
of  an  express  warranty,  extend  to  their  vendees.  Jone»  r,  Bigstaff, 
245. 

t.  To  Every  Partition  of  Land  the  Law  Annexes  a  Warranty,  whether 
expressed  in  the  deed  or  not.     Jonea  v.  Bigataff,  245. 
See  Limitations  or  AerioNS,  2. 

PARTNERSHIP. 

L  Scrrs  by  Partners  Against  Each  Other, — One  partner  cannot  re- 
cover of  another  an  unliquidated  and  unsettled  balance  of  a  partner- 
ship business;  and  where  two  companies  are  composed  in  part  of  the 
same  individuals  no  action  at  law  can  be  maintained  by  one  against 
the  other.     Beede  v.  Fraser,  824. 

1.  Assumpsit  by  One  Pai^tner  Against  Another. — As  a  general  rule  as- 
sumpsit will  not  lie  by  one  partner  against  his  copartner,  in  respect 
to  any  matter  connected  with  the  partnership  transactions,  or  which 
would  involve  a  consideration  of  the  partnership  dealings,  but,  if 
the  parties  by  an  express  aizreement  separate  a  di.stinct  matter  from 
the  partnership  dealing,  and   one  expressly  agrees  to  pay  the  other 
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•  ipeoified  ram  for  that  matt«r,  assumpsit  ^I  lie  on  the  agreemeot 
though  the  matter  arose  from  the  partnership  dealinj;;.  Hence,  apon 
dissolution,  and  after  a  balance  has  been  struck  and  agreed  npoo  by  the 
partners,  cue  may  maintain  assumpsit  against  the  other  to  recover  hie 
balance  upon  an  implied  promise.  Beede  v.  Fraser,  824. 
S.  Suit  Betwebn  Partners  After  Dissolution — AssDMPsrf.— If  three 
persons  compose  one  firm,  and  two  of  the  same  parties  constitute 
another  firm,  and  the  trilateral  firm  is  dissolved  upon  an  agreement 
that  the  partner  not  a  member  of  both  firms  shall  have  all  the  debts 
due  the  firm  and  shall  discharge  all  of  its  liabilities,  such  partner  can 
maintain  assumpsit  against  the  other  two  parties  for  a  debt  due  the 
trilateral  firm  from  the  other,  although  the  instrument  of  dissolution 
was  nnder  seal,  as  the  action  proceeds  upon  the  promise  which  is 
implied  from  the  fact  that  the  plaintiff  has  been  made  the  owner  of  the 
debt,  and  does  not  arise  from  an  express  promise  to  pay  the  debt. 
Beede  v.  Fraser,  824, 

PARTY  WALLS. 

1.  An  Action  at  Law  will  lie  to  recover  of  one  using  a  party  wall  his  pro- 

portion of  the  costs  of  the  same.      Walker  v.  Stetson,  350. 

2,  Adverse  Possession — Where  a  party  wall  is  erected  to  designate  the 

boundary  between  two  lots  of  land,  and  stands  partly  on  the  land  of 
■  each  of  the  cotermiuous  owners,  neither  can  be  regarded  as  having  any 
adverse  possession  of  the  land  of  the  other  on  which  the  wall  is  con- 
structed, from  the  use  wliich  he  makes  of  it  as  a  support  of  the  build- 
ing on  his  own  lot,  but  he  may  acquire  a  prescriptive  right  to  use  the 
wall  in  the  manner  in  which  he  has  enjoyed  it.  Puizel  w.  Drovers'  etc. 
Bank,  298. 

8.  Right  to  Remote  and  Rebuild.— If  a  party  wall  exists  situate  partly 
on  the  lands  of  coterminous  proprietors,  and  one  ef  them  wishes  to 
erect  a  building  which  the  wall  is  inadequate  to  support,  he  has  a  right 
to  pull  down  the  wall  and  replace  it  by  another,  if  he  does  so  within  a 
reasonable  time  and  with  the  least  inconvenience  to  his  neighbor.  The 
owner  desiring  to  erect  a  new  wall  must  do  so  at  his  own  expense,  and 
allow  the  other  the  same  right  of  support  as  before,  and  indemnify  him 
for  the  necessary  expenses  which  he  may  incur  in  protecting  his  prop- 
erty from  the  consequences  of  the  removal  of  the  old  wall.  Puizel  v. 
Drovers'  etc.  Bank,  298. 

4.  Thickening  Thereof. — If  party  wall  has  been  constructed  on  adjoin- 
ing lots  upon  an  agreement  that  each  party  might  build  one-half  of 
the  division  wall  of  the  adjoining  lots,  each  half  of  the  wall  when 
nsed  by  the  owners  of  the  adjacent  lots  for  building  purposes  to  be 
paid  by  them  to  the  extent  so  used,  and  the  wall  so  constructed  has 
been  paid  for  accordingly,  and  afterward  one  of  the  parties  increases 
the  height  of  such  wall  and  thickens  and  strengthens  the  wall  and 
foundations  by  building  on  his  own  land,  the  other  party  has  a  right  to 
insert  timbers  in  the  wall  not  extending  beyond  his  own  line,  on  pay- 
ing for  one-half  of  the  increased  height  of  the  wall,  and  cannot  b« 
compelled  to  pay  for  the  expenses  of  the  thickening  of  the  wall,  nor  for 
the  land  used  for  sustaining  the  part  of  the  wall  added  in  the  process 
of  thickening,  though  without  this  thickening  the  wall  would  not  be 
adequate  to  sustain  a  building  of  the  height  to  which  the  wall  has  been 
increased,  nor  would  it  conform  to  the  building  laws  of  the  city.  The 
additions  made  to  the  wall  for  the  purpose  of  thickening  and  strength- 
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ening  it  are  not  in  any  proper  sense  a  party  wall.  They  belong  to  the 
party  who  made  them,  and  can  be  removed  by  him  at  hia  pleasure. 
Walker  r.  Stetson,  350. 

PATENTS. 

See  Contracts,  3. 

PAYMENT. 

1.  A  Payment  is  Voluntary  if  made  with  a  full  knowledge  of  the  facts,  npon 
a  demand  unjustly  preferred,  and  to  which  the  payer  has  a  valid  de- 
fense,  where  no  special  damage  or  irreparable  loss  would  be  incurred 
by  making  such  defense,  and  there  is  no  claim  of  fraud  upon  the  part 
of  the  person  making  the  payment,  and  payment  is  not  necessary  to 
obtain  the  possession  of  property  wrongfully  witliheld  or  to  the  release 
of  the  person  of  the  payer.  Nor  will  the  fact  that  such  payment  wae 
accompanied  by  a  protest  make  that  involuntary  which  otherwiie  woald 
be  voluntary.      Wessel  v.  Johnston  Land  etc.  Co.,  529. 

S.  Payment,  When  Voluntary. — The  payment  of  money  to  redeem  prop* 
erty  from  a  sale  thereof  made  uuder  a  mortgage  by  one  in  possession  of 
the  property,  when  he  knows  that  the  mortgage  has  been  satisfied  by 
the  payment  or  tender  of  the  whole  mortgage  debt,  though  made  nnder 
protest,  must  he  regarded  in  law  as  a  voluntary  payment,  and,  there- 
fore, cannot  be  recovered  by  action.  Wessel  v,  Johnston  Land  9tt,  Ck,, 
629. 

See  Agency,  3;  Mortoaoes,  6,  7* 

PENALTY. 
See  Tklegraph  Companiss,  It,  fk 

PERSONAL  PROPERTY. 
See  LiCENSB. 

PHOTOGRAPHS. 
See  Evidence,  10. 

PHYSICIANS  AND  SURGEONSL 
See  Witnesses,  0. 

PLEADING. 

1.   JUSTIfTOATION.— If  A  DEFENDANT  SuED  FOR  AN  ASSATTLT  Weka  tO  JnsMff 

it  he  must  set  up  such  defense  in  his  answer.     It  is  not  adminiUe 
nnder  the  general  issue.     Lambert  v.  Robinson,  326. 

t.  Res  Judicata — Pleading. — If  an  answer  seeking  to  interpoee  the  plea 
of  res  judicata  leaves  in  doubt  what  was  decided  in  the  former  aetioa 
the  plea  is  sufficient.     Fakey  v.  Esterley  Macfune  Co.,  554. 

S.  Amendment  of  Declaration.  —  A  declaration  alleging  as  a  eause  of 
action  the  failure  of  a  telegraph  company  to  deliver  at  a  oertaia 
place,  with  due  diligence,  a  particular  message  therein  set  out  whiok 
the  company  had  received  for  transmission  and  delivery,  may  ba 
amended  by  alleging  that  the  message  was  received  by  the  oompany  at 
another  point  than  that  stated  in  the  original  declaration  without 
•hanging  the  cause  of  action,  and  such  amendment  is  properly  allowetL 
Oonyert  v.  Postal  Tel.  Gable  Co.,  100. 

See  LunTATioNS  of  AarioMS,  1;  Sbtof*. 
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PLEDGE. 

L  Plbdgb  of  Several  Articles  and  Actions  Therefor. — Tf  several  arti- 
cles are  pledged  to  secure  a  loan  the  pledgor's  right  of  action  upon  the 
pledgee's  failure  to  return  the  property  on  demand  is  entire.  He  can* 
not  maintain  a  sep;irate  action  for  each  article.    Bullard  v.  Thorpe,  867. 

S.  Onk  Entire  Contract.  —If  several  items  of  property  are  pledged  at  one 
time,  for  one  sum,  and  no  reason  exists  for  a  demand  of  the  several 
items  at  separate  times,  it  is  one  entire  contract.    Bullard  v.  Thorft,  867. 

POLICE  POWER. 
flee  C0K8TITDT10NAL  Law,  2;  Insubanob,  1{  Statotjh^  (k 

POSSE  COMITATUSL 

See  Arrest;  Sheriffs. 

POSTPONMENT. 
See  Execution,  3. 

POWERS. 
See  MoKTQAGxs,  1-4. 

PRESENTMENT. 
See  Neqotiablb  Instruments,  I»  S. 

PRESUMPTION. 

lee  Appbai.,  4;  Boundaries;  Carriers,  1,  2;  Corporations,  28f  ByroxMO^ 

4;  Homicide,  3;  Insane  Persons,  1;  Judombnts,  1,  2;  Bap^  22. 

PRINCIPAL  AND  AGENT. 
See  AOBNCT,  1, 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PRIVILEGED  COMMUNICATIONS. 
See  Husband  and  Wife,  6. 

PROHIBITION  (WRIT  OF). 

1.  A  Writ  op  Prohibition  is  a  writ  directed  to  the  judge  and  parties  to 

the  suit  in  any  inferior  court  commanding  them  to  cease  from  the  pros- 
ecution thereof,  upon  a  suggestion  that  either  the  cause  originally,  or 
some  collateral  matter  arising  therein,  does  not  belong  to  that  juris- 
diction, but  to  the  cognizance  of  some  other  court.  Bullard  v.  Thorj>«, 
867. 

2.  A  Writ  op  Prohibition  may  Issue,  Though  thb  Record  ok  its  Faom 

shows  the  court  to  have  jurisdiction,  if  it  appears  by  extrinsic  evidence 
that  such  showing  is  false.     Bullard  v.  Thorpe,  867. 

3.  A  Writ  of  Prohibition  does  not  Lie  to  Prevent  Errors  and  Issaov- 

LARiTiES  if  the  matter  adjudged  is  within  the  jurisdiction  of  the  tribunaL 
Bullard  T.  Thorpe,  867. 

See  Aci'iONS,  2. 
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PROMOTERS. 
See  Corporations,  9,  IQl 

PROOFS  OP  LOSS. 
See  Ihsurancb,  6,  7> 

PUBLIC  POLICY. 
See  Officers,  4,  6;  Parent  and  Ohilb^  I* 

QUIETING  TITLB. 
See  Cloud  on  Titta 

RAILROADS. 

L  BiOHT  ov  to  P(7KOHA8E  AND  CoNVET  Land. — A  railroad  oompaoyr 
aaleas  prohibited  by  statute,  may  acquire  the  fee  to  land  by  purchase 
for  corporate  purposes,  and  lawfully  convey  same  in  fee  for  other  par- 
posea  after  the  object  of  the  purchase  has  been  accomplished;  and, 
in  an  action  by  one  tracing  title  to  it  to  recover  a  part  of  the  land 
wrongfully  withheld  by  one  who  unlawfully  entered  thereon,  it  ia 
error  to  grant  a  nonsuit  on  the  ground  that  the  company  could  not  oob* 
Tey  such  land  in  fee.     Chamberlain  v.  Northeastern  R.  R.  Co.,  717. 

%  Railway  Oonstruotkd  go  as  to  Destroy  or  Injure  a  Pulio  High- 
way.— If  a  railway  corporation  authorized  to  construct  and  maintain  a 
road  between  two  points  without  the  precise  road  being  designated 
eonstructs  such  road  parallel  to  a  public  highway,  and  in  such  a  manner 
that  landslides  must  and  do  occur,  wiiereby  the  highway  is  rendered 
impassable  and  useless,  the  railway  corporation  is  answerable  to  the 
oonnty  for  the  damages  thus  produced.  Louisville  etc  Ry.  Co.  v.  Whitley 
County  Court,  220. 

IL  Master  and  Servant — Employee  When  not  in  Service  or  His  Em- 
ployer.— If  a  railroad  corporation  furnishes  its  employees  with  a  pass 
apon  which  they  are  entitled  to  ride  to  and  from  their  homes  without 
compensation,  they  are  not,  while  so  riding  and  not  engaged  in  any 
business  of  their  employer,  to  be  regarded  as  in  the  service  of  the  corpo* 
ration,  so  that  compensation  can  be  recovered  for  their  death  from 
the  negligence  of  the  corporation  or  its  employees,  under  a  statute 
providing  that,  if,  by  reason  of  the  negligence  of  a  corporation  operat- 
ing a  railroad,  or  of  the  unfitness,  or  gross  negligence,  or  carelessness 
of  its  servants  while  engaged  in  its  business,  the  life  of  a  passenger,  or 
of  a  person  being  in  the  exercise  of  due  diligence  and  not  a  passenger, 
or  in  ihe  employment  of  such  corporation,  is  lost,  the  corporation  shall 
be  punished  in  a  sum  designated  in  the  statute.  Doyle  v.  FUchburg 
R.  R.  Co.,  335. 

4.  Master  and  Servant— Negligence  o»  Vice-principal.— If  a  railroad 
engineer,  with  the  knowledge  and  permission  of  the  conductor  in  charge 
of  the  train,  leaves  his  engine  to  be  operated  by  an  inexperienced  fire- 
man, and  the  brakeman  on  the  train  is  injured  through  the  negligence 
of  such  fireman,  the  railroad  company  is  liable  for  the  injury.  In  such 
ease  the  conductor  is  the  representative  of  the  company,  and  not  a  fel- 
low-servant with  the  brakeman.     Norfolk  etc.  R.  R.  Co.  r.  Thomas,  906. 

1^  Liability  for  Negliornoe — Contributory  Negligence  of  Fellow- 
8KKVANT.  —If  the  negligence  of  a  railroad  company  contributes  to  and 
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hu  a  share  in  producing  an  accident  causing  an  injury  to  ita  servant 
it  is  liable,  thongh  the  negligence  of  a  fellow>servant  of  the  injured 
servant  contributes  to  the  accident.  Norfolk  etc  R.  R.  Co.  v.  Thoma*, 
906. 

i.    CONSTXTDTIONAL  LaW. — A  DIRECTION  IN  A  StATE  CONSTITUTION  ReQUIS- 

INO  All  Railway  Corporations  to  Receive  for  Transportation  the 
cars  of  other  corporations  does  not  require  the  former  to  receive  such 
cars  if  in  a  dangerous  condition,  nor  exonerate  them  from  liability  to 
their  employees  injured  in  the  performance  of  their  duties  by  reason  of 
such  cars  being  of  a  dangerous  and  faulty  construction,  rendering  them 
unsafe  to  the  persons  required  to  handle  them.  Louisville  etc.  R.  R.  Co. 
V.  Williams,  214. 

7.  LiABiLiTT  FOB  Injuries  to  Employee  from  the  Cars  ot  Amothbr 
Corporation.  —  A  railway  corporation  receiving  for  transportation 
over  its  line  a  car  of  another  corporation  owes  to  its  employees  the 
duty  of  at  least  an  ordinary  inspection  by  one  competent  to  knoir 
whether  or  not  the  car  is  in  a  safe  condition  for  transportation,  and 
can  be  handled  without  danger  by  a  subordinate  who  will  exercise 
ordinary  care.  Such  a  subordinate,  for  injuries  received  while  in  the 
exercise  of  due  care  on  his  part,  may  recover  compensation  from  hia 
employer,  though  the  injury  was  not  a  consequence  of  the  car  being 
oat  of  repair,  but  of  its  peculiar  construction,  rendering  it  more  than 
ordinarily  dangerous  from  its  employment  of  an  appliance  not  in  com* 
mou  use.     Louisville  etc.  R.  R.  Co.  v.  Williamg,  214. 

%,  Duty  and  Liability  of  Respecting  Car3  of  Other  Corporatioms. — 
If  one  railway  corporation  receives  the  cars  of  another  for  transporta* 
tion  it  is  the  duty  of  the  former  to  make  careful  superficial  inspection 
of  their  condition,  sucli  as  an  ordinarily  prudent  man  engaged  in  such 
a  business  would  make  for  the  protection  and  safety  of  his  employees 
required  to  handle  the  cars,  and  when  such  defects  are  patent,  and  an 
injury  occurs  to  an  employee  by  reason  of  a  defect  that  is  unknown  to 
him,  his  employer  is  answerable.  Louisville  etc.  R.  R.  Co.  v.  WilUama, 
214. 

i.  Electric  Railways— Negligence. — Measure  of  Duty  fob  Pedis* 
TRIANS  who  cross  a  public  highway  traversed  by  surface  cars  propelled 
by  electricity  is  to  use  such  precaution  for  their  safety  as  a  reasonably 
prudent  man  would  use  under  the  circumstances.  If  other  vehicles 
threaten  their  safety,  or  if  their  attention  is  distracted  by  apparent 
Imminence  of  danger  from  other  sources,  they  must  act  with  ordinary 
prudence  with  reference,  not  to  any  one  source  of  danger  as  paramount, 
but  with  reference  to  the  group  of  circumstances  making  up  the  situ* 
ation  by  which  they  are  confronted.  Connelly  v.  TVenton  etc  Ry.  Co., 
424. 

10.  Negligence— Liability  for  Death  of  Trespassbk. — A  railway  com- 
pany exercising  due  diligence  and  care  is  not  liable  for  running  over 
and  killing  a  trespasser  upon  one  of  its  trestles  who,  through  gross  neg- 
ligence, voluntarily  places  himself  in  a  danger  which  he  could  have 
avoided  in  the  exercise  of  ordinary  care  and  prudence.  The  fact  that 
the  person  so  killed  voluntarily  encumbered  himself  with  the  care  of  a 
child  and  lost  his  life  in  protecting  it  does  not  render  the  company 
liable  for  his  death,  provided  he  could  have  saved  his  life  in  the  exer- 
cise of  ordinary  care,  if  not  so  encumbered  at  the  time  of  the  accident. 
Atlanta  etc  Ry.  Co.  v.  Leach,  47. 
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11.  Failure  to  Signal,  kto.,  Elskwhere  than  at  a  Public  Crossing  is 
NOT  Negliqbnce. — The  statutory  requirements  as  to  giving  signals  and 
checking  the  speed  of  railroad  trains  do  not  require  this  to  be  done 
upon  the  track  elsewhere  tlian  at  a  public  crossing.  Hencu,  the  ontis- 
eiou  of  the  engineer  to  do  this,  where  a  stranger  is  walking  on  a  trestle 
on  a  railroad  track,  though  it  is  between  a  blow-post  and  a  public 
crossing,  is  not  negligence  if  the  presence  of  the  stranger  is  unknown 
to  the  engineer.     Atlanta  etc  Hy.  Co.  v.  Oravitt,  145. 

IS.  Duty  and  Liability  as  to  Stranger  upon  Track  not  at  a  Public 
Crossing. — After  the  presence  of  a  stranger  upon  a  railway  track  at 
a  place  other  than  a  public  crossing  becomes  known  to  the  engineer, 
a  failure  on  the  latter's  part  to  observe  all  ordinary  and  reasonable 
care  and  diligence  to  avoid  injury,  will  render  the  company  liable  if 
injury  results,  unless  it  could  have  been  avoided  by  the  use  of  ordinary 
care  on  the  part  of  the  person  hurt  or  killed.  Atlanta  etc  Ry.  Co.  r, 
Oravitt,  145. 

15.  Evidence— Liability  for  Causing  Death  Where  no  Negligence  is 
Imputable. — The  failure  of  the  servants  of  a  railroad  company  to  com- 
ply with  the  statutory  requirements  as  to  signals,  speed,  etc.,  in  ap- 
proaching public  crossings  is,  when  a  part  of  the  res  geslce,  admissible 
in  evidence  in  a  railway  accident  case  to  show  negligence  arising  from 
a  breach  of  duty,  due  at  the  time  and  place  of  the  calamity,  by  the  com- 
pany, to  the  person  injured  or  killed;  but  if  the  eviilence  as  a  whole 
shows  that  such  person  was  injured  or  killed  upon  the  track  elsewhere 
than  at  a  public  crossing,  and  that  there  was  no  negligence  imputable 
to  the  company  other  than  the  failure  of  its  servants  to  give  signals  or 
to  check  the  speed  of  the  train  at  a  place  other  than  a  public  crossing, 
the  company  is  not  liable.     Atlanta  etc.  Ry.  Co.  v.  Oravitt,  145. 

14.  Negligence — Evidence  of  Speed  of  Train. — Jn  an  action  against  a 
railroad  company  to  recover  for  an  injury  caused  by  its  negligence  at  a 
crossing,  an  ordinance  limiting  the  speed  of  trains  is  admissible  to  show 
that  the  train  causing  the  injury  was  being  run  at  a  negligently  high 
rate  of  speed.     Lederman  v.  Pennsylvnvia  R.  R.  Co.,  644. 

16.  Negligence — Evidence — Spked  of  Trains. — In  an  action  against  a 
railroad  company  to  recover  damages  for  an  injury  caused  by  its  negli- 
gence at  a  crossing,  a  witness  who  is  more  than  five  hundred  feet  away 
from  tlie  place  of  the  accident,  and  not  in  sight  of  the  crossing,  is  not 
competent  to  testify  as  to  the  speed  of  the  train  at  the  time  of  its  reaching 
such  crossing.     Lederman  v.  Pennxylvnnia  R.  R.  Co.,  644. 

18.  Carriers — Demuri!AGE  fob  Dktention  of  Cars.— A  charge  by  a  rail- 
road company  against  a  consignee  of  one  dollar  per  car  per  day  for  every 
day  that  cars  remain  unloaded  after  notice  to  the  consignee  of  their 
arrival,  and  the  lapse  of  three  days,  is  reasonable  and  valid.  Norfolk 
etc.  R.  R.  Co.  V.  Adams,  916. 

17.  Carriers — Demurrage  for  Detention  of  Cars. — A  charge  made  by  a 
railroad  company  against  a  consignee  for  the  detention  of  its  cars  and 
the  occupation  of  its  tracks  after  due  notice  of  the  arrival  of  the  cars 
an<l  the  allowance  of  three  days  in  which  to  unload  them,  is  neither  a 
transportation,  storage,  or  terminal  charge,  nor  a  subterfuge  for  adding 
to  the  cost  of  transportation  in  excess  of  the  rates  prescribed  by  statute, 
and,  if  reasonable,  is  valid,  and  may  be  enforced.  Norfolk  etc  B.  R. 
Co.  V.  Adamn,  916. 
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18.  Passenger,  TVno  is.— One  to  whom,  while  in  the  employ  of  a  railway 
corporation,  a  ticket  or  pass  la  issued  entitling  him  to  ride  to  and  from 
his  home  to  his  place  of  employment,  must  be  regarded  as  a  passenger 
fpr  wliose  death  from  negligence  the  corporation  is  answerable,  if  ha 
was  entitled  to  ride  on  such  pass  more  times  than  is  necessary  in  trav- 
eling to  and  from  his  work,  and  at  the  time  of  his  injury  he  was  not 
engaged  in  any  business  of  the  corporation,  if  such  pass  was  not  a 
mere  gratuity,  but  furnished  part  of  the  consideration  which  induced 
him  to  enter  the  employment  of  the  corporation.  DoyU  v.  Filchlmrg 
R.  R.  Co.,' 335. 

19.  Release  from  Liabilitt.— If  a  statute  makes  the  killing  of  a  pas- 
senger of  a  railway  corporation  through  gross  negligence  punishable 
by  a  penalty  payable  to  the  widow  and  children  or  next  of  kin,  such 
passenger  cannot  release  the  corporation  from  liability,  and  therefore 
bis  agreement  to  do  so  cannot  bar  an  action  brought  for  his  death  by 
an  administrator  for  the  benefit  of  the  persons  entitled  to  the  penalty. 
Doyle  V.  FUchhurg  R.  R.  Co.,  335. 

90.  Carriers  OF  Passengers— Breach  ofContr.\ct — Damages. — The  fail- 
ure of  a  railway  company  to  carry  a  passenger  according  to  contract, 
if  caused  by  defective  equipments  merely,  does  not  entitle  the  passen- 
ger to  exemplary  damages,  when  the  only  injury  complained  of  is  delay 
and  inconvenience,  and  no  bad  motive  on  the  part  of  the  railroad  com- 
pany is  shown.     Hansleyy.  Jamesville  etc.  R.  R.  Co.,  474. 

SI.  Carriers  of  Passengers — Expulsion  from  Train — Exemplary  Dam« 
AGES. — It  is  an  essential  prerequisite  to  the  right  to  recover  exemplary 
damages  for  wrongful  expulsion  of  a  passenger  from  a  train  that  there 
should  be  evidence  of  undue  force,  unnecessary  rudeness  in  the  appli- 
cation of  the  force,  or  insult,  malice,  or  some  willful  wrong  accompa- 
nying the  act  of  ejecting  him  or  causing  him  to  leave  the  train,  Hansley 
V,  Jamesville  etc.  R.  R.  Co.,  474. 

92.  Carriers  of  Passenoers — Construction  of  Contract— Exemplary 
Damages  for  Expulsion, — If  a  railroad  ticket  provides  that  when  pre- 
sented to  the  conductor  the  passenger  shall  sign  his  name  thereto  and 
"otherwise  identity"  himself  as  the  original  purchaser,  the  conductor 
is  not  entitled,  after  the  passenger  has  offered  to  sign  the  ticket,  to 
refuse  such  offer  and  require  the  passenger  to  "otherwise  identify" 
himself,  and  to  eject  him  from  the  train  for  refusing  to  do  so,  and  the 
railroad  company,  upon  ratifying  the  acts  of  the  conductor,  is  liable  to 
the  passenger  in  exemplary  damages.  Norfolk  etc.  R.  R.  Co,  v.  Ander' 
son,  884. 

93.  Streets. —The  Courts  will  not  Enjoin  or  Limit  the  Operation  o» 
A  Railway  upon  the  public  streets,  unless  other  ways  of  travel  and 
transportation  are  thereby  prevented  by  unreasonable  obstruction. 
Louisville  Bagr/ing  Mfg.  Co.  v.  Central  etc.  Ry.  Co.,  203, 

94.  Street  Railways. — The  Operation  of  an  Electric  Street  Railway 
by  an  overhead  or  trolley  wire  upon  the  public  streets  will  not  be 
enjoined  on  the  ground  that  it  is  dangerous  to  those  who  reside  on  or 
do  business  on  such  streets,  and  that  it  prevents  the  use  of  the  street 
for  the  purpose  of  loading  and  unloading  vehicles.  Louisville  Bagging 
Mfg.  Co.  V.  Central  etc.   Ry.  Co.,  203. 

See  Highways,  2;  Negligence,  2,  4,  7;  Release;   Statutks^  9;  Sdbro* 
QATioN,  3;  Witnesses,  ti. 
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RAPE. 

1.  GomfOir  Law. — By  the  common  law  a  boy  auder  fourteen  yean  of  ag« 
cannot  be  convicted  of  rape.     Gordon  v.  State,  189. 

%,  Presumptioh  as  to  Capacity. — A  boy  under  the  age  of  fourteen  yaara 
is  presumed  to  be  physically  incapable  of  committing  the  crime  of 
rape.  Hence,  he  cannot  be  convicted  of  assault  with  intent  to  com- 
mit rape  until  the  state  proves  his  capacity  to  commit  rape.  Gordon 
y.  Slate,  189. 

t.  Assault  with  Intent  to  Commit. — One  who,  under  the  excitement 
of  lusb  and  with  intention  of  gratifying  it  by  force,  enters  the  bedroooa 
of  a  woman  near  midnight,  and  gets  upon  the  bed  in  which  she  is 
sleeping  for  the  purpose  of  ravishing  her,  commits  an  assault  with 
intent  to  commit  rape,   though    he  does   not  actually  touch  her,  or 

touches  her  casually  and  incidentally  only  as  she  escapes.  Jackson  t. 
State,  25. 

4,  Attempt  to  Commit — Evidence. — On  the  trial  of  a  person  for  an 
assault  with  intent  to  commit  rape,  social  customs  founded  on  race 
differences  and  the  fact  that  the  accused  is  a  negro  and  the  woman  a 
white  person  may  be  taken  into  consideration  by  the  jury  in  determin- 
ing the  intent  of  the  accused.  It  is  legitimate  for  the  jury  to  note  any 
departure  from  the  customary  modes  of  visiting  involved  in  the  nocturnal 
entrance  by  a  negro  into  the  bedroom  of  a  white  woman  during  the 
hours  devoted  to  sleep,  when  there  is  nothing  to  show  that  the  woman 
was  not  virtuous,  or  that  she  held  out  any  encouragement  to  such  ne> 
gro  or  any  other  person  to  enter  her  bedroom  for  illicit  intercourse. 
Jackson  y.  State,  25. 

I.  Assault  to  Rape— Evidence — Instruction. — While  merely  entering  a 
room  in  which  there  is  a  female,  for  the  purpose  of  committing  a  rape 
upon  her,  may  be  insufficient,  without  more,  to  authorize  a  conviction 
for  assault  with  intent  to  commit  rape,  yet  it  is  not  error  to  instruct 
the  jury  that  this  would  authorize  them  to  find  the  defendant  guilty  if 
the  evidence  shows  beyond  doubt  that  it  was  his  intention  to  ravish  her, 
and  that  an  actual  assault  was  made  upon  her  person  in  furtherance  of 
such  purpose,  and  the  jury  must  necessarily  understand  from  the  whole 
charge  that  proof  of  an  assault  is  essential  to  a  conviction.  Miles  v. 
StaU,  140. 

&  Assault  to  Rape — ^Instruction. — It  is  not  error,  upon  the  trial  of  an 
indictment  for  assault  with  intent  to  commit  raps,  to  charge  as  follows: 
"  Because  the  prosecutor,  the  husband  of  the  lady,  did  not  kill  the  de- 
fendant on  the  next  morning  when  he  first  saw  him,  is  not  to  be  con- 
sidered as  discrediting  his  testimony;  because  the  law  gives  no  citizen 
the  right  to  take  the  law  in  his  hands;  and  the  prosecutor  is  rather  to 
be  commended  for  observing  the  law,  than  criticised  for  not  taking  it 
into  his  own  hands."     Miles  v.  State,  140. 

7.  Assault  to  Rape — Instruction. — It  is  not  error,  upon  the  trial  of  an 
indictment  for  assault  with  intent  to  commit  rape,  to  refuse  to  give  in 
charge  to  the  jury  a  lengthy  and  argumentative  request,  summing  up 
various  facts  and  circumstances  favorable  to  the  theory  of  the  innocence 
of  the  accused.     Miles  t.  State,  140. 

RATIFICATION. 
Bee  OoRPOBATioNS,  6,  21;  Insane  Persons,  7;  Mumioifai.  Ooiipobatioii% 

1.  2,  9. 
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REAL  PROPERTY. 

L  Lahdownsr.  Liability  of  for  Fall  of  Chimnet. — One  who  construct* 
a  chimney  iso  that  if  it  falls  it  will  fall  upon  and  injare  the  adjoin- 
ing premiaes,  is  bound  to  so  construct  it  that  it  will  withstand  any  gales 
which,  from  past  experience,  are  reasonably  to  be  expected  in  that 
locality.     Cork  v.  Blossom,  362. 

1.  Neglioence  Will  be  Presumed  in  the  bailding  and  maintaining  of  a 
chimney  when  it  falls,  unless  as  a  result  of  inevitable  accident  or 
the  wrongful  acts  of  third  persons  which  the  owner  could  not  reason- 
ably anticipate.     Cork  v.  Blossom,  362. 

Iw  Lanuownek,  Liability  for  Fall  of  Chimney. — A  landowner  construct- 
ing a  chimney  on  his  premises  so  that  if  it  falls  it  will  fall  on  and  injure 
the  property  of  his  neighbor  cannot  relieve  himself  from  liability  by 
employing  a  competent  mason  to  examine  the  chimney  and  relying  on 
his  opinion,     Cork  v.  Blossom,  362. 

i.  Lanbownkr's  Liability  for  Fall  of  Chihnky.— The  builder  of  a  chim- 
ney so  near  the  laud  of  his  neighbor  that  the  latter  may  be  injured  by 
its  fall  is  not  an  insurer  of  its  safety  so  as  to  be  liable,  if  the  fall  occurs 
from  any  hidden  defect  which  no  examination  ooald  har*  diselostfd  or 
prevented.     Cork  v.  Blossom,  362. 

See  Liens,  1. 

REASONABLE  DOUKt 
See  Homicide,  11. 

RECORDS. 

Bee  Ohattkl  Mortoaobs,  5-9;  Corporations,  24;  Coubts;  Dbskob  av» 

Creditor;  Judgments,  2;  Mobtgaoss,  8,  9. 

REDEMPTION. 
See  EXECT7TI0N,  6,  10,  12;  Mortgages,  IS. 

REFORM  SCHOOL. 
Am  Industrial  School  of  Reform,  Though  a  Corporate  Body,  n  not 
Answerable  for  an  Assault  upon  and  beating  of  an  inmate  by  one  of 
its  employees,  where  the  object  of  such  reformatory  institution  is  to 
take  charge  of  such  youths  as  may  be  committed  to  it,  and  to  care  for 
their  moral  and  physical  training  and  education,  and  it  is  under  the 
control  and  oversight  of  the  state,  and  is  maintained  by  state  aid. 
Williamson  T.  Louisville  Industrial  School,  243. 

REHEARING. 
See  Appeal,  11,  12. 

RELEASE. 
L  Railway — Damages  for  Injuries,  Release  of  by  A(30eptino  Benefits. 

If  a  railway  corporation  organizes  a  relief  department  for  the  benefit  of 
its  employees,  and  those  electing  to  participate  in  its  benefits  enter 
into  a  contract  stipulating  that  the  acceptance  of  benefit  from  the  relief 
faud  for  injury  or  death  sliall  operate  as  a  release  of  all  claims  for 
damages  against  the  corporation  arising  from  such  injury  or  death, 
and  that  they  will  execute  such  further  instruments  as  may  be  neoes- 
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•ary  to  formally  evidence  such  release,  sucn  contract  is  valid,  and  an 
acceptanoe  of  benefits  by  an  employee  after  an  injury  suffered  by  him 
releases  all  claims  of  damages  therefor.  It  is  not  essential  that  the  cor- 
poration shall  have  itself  paid  money  into  the  treasury  of  the  relief 
association,  if  it  assumed  the  obligations  of  taking  charge  of  the  admin- 
istration and  to  pay  the  operating  expenses,  to  guarantee  the  obligations 
of  the  association,  and  supply  all  deficiencies  in  its  revenues.  Bingh  ▼. 
Pennaykania  R.  R.,  628. 
S.  Relbask  Gkanteo  bt  an  Incompetkmt  Person,  RATinoATioN  or. — If 
a  person  injured  by  a  railway  accident  executes  a  release  of  his  claim 
for  damages  therefor  while  in  an  unconscious  condition,  resulting  from 
the  use  of  anisathetics,  and  receives  the  amount  in  payment  of  which 
the  release  was  granted,  and,  after  recovering  his  faculties,  is  informed 
that  the  executiou  of  a  release  is  claimed  by  the  railway  corporation, 
and  knows  that  he  has  in  his  possession  two  hundred  and  forty  dollars 
more  than  he  had  before  the  accident,  and  neither  returns,  or  offers  to 
return,  the  money,  he,  by  his  acquiescence,  ratifies  the  release,  and 
precludes  himself  from  any  further  recovery  of  damages.  Qibton  T* 
W0uUm  Ntm  York  etc.  R.  R.  Co.,  586. 

See  Railroads,  19. 

REMAINDERS. 
8m  Corporations,  16-lfll 

REMOVAL. 
See  Officers,  8. 

RENTa 
8m  Exxoxttors  and  Administrators,  2,  8;  LioaN8& 

REPLEVIN. 
OoxDinoNAt  Sales — Right  to  Replevin  Goods. —Under  a  contract  for 
the  sale  of  goods  providing  that  the  purchaser  shall  give  notes  for  the 
purchase  price,  the  title  to  remain  in  the  seller  until  a  mortgage  is 
given  to  secure  such  notes  or  the  price  is  paid,  the  title  to  the  goods  re- 
mains in  the  seller,  and,  if  no  rights  of  innocent  third  parties  intervene, 
he  may,  upon  the  failure  of  the  purchaser  to  give  such  mortgage,  re- 
cover judgment  on  the  notes  and  subsequently  recover  the  goods  bj 
replsvio.  CampbeU  Printing  Press  etc  Co.  v.  Rockaway  Publisliing  Co., 
410i 

RESCISSION. 
See  Deeds,  4;  Sales,  5. 

RES  GESTiB. 
See  HoMiciDB,  6,  7. 

RES  JUDICATA. 
8m  BviDimJE,  6,  7;  Judokbnts,  4-6;  Plkadino,  SL 

RIGHT  OF   WAY. 
See  Easements. 
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SALES. 

L  Whew  Executed  —  Dkltvert.  —  If,  under  a  contract  for  the  sale  of 
wheat  to  be  delivered  by  the  seller  to  the  purchaser  at  his  place  of 
basiness,  the  wheat  is  consigned  to  the  order  of  the  seller,  and  bills 
of  lading  taken  accordingly,  after  which,  and  before  the  wheat  arrives 
at  its  destination,  the  purchaser,  upon  a  warranty  from  the  seller  that 
it  is  equal  to  a  certain  sample,  pays  the  greater  part  of  the  purchase 
price,  and  receives  from  the  seller  the  bills  of  lading  duly  indorsed, 
and  which  control  the  possession  and  delivery,  the  sale  is  executed,  and 
the  title  passes  to  the  purchaser.      Woodruff  v.  Oraddy,  33. 

f.  Warranty. — An  offer  to  sell  harness  leather,  if  made  by  letter  con- 
taining the  statement  that  "Our  leather  is  now  thoroughly  tanned," 
and  accepted  by  letter  stating  that  "  If  your  leather  is  thoroughly  tanned 
now,  and  all  right  in  other  respects,  we  would  take  it  as  before,"  con- 
stitutes a  sale  with  a  warranty  that  the  leather  furnished  shall  1>» 
"thoroughly  tanned."     Oroeizinger  v.  Kann,  676. 

li  Wahrantt. — If  a  known,  described,  and  definite  article  is  ordered 
of  a  manufacturer,  although  it  is  stated  to  be  required  by  the  par- 
chaser  for  a  particular  purpose,  yet,  if  such  definite  article  is  supplied, 
there  is  no  warranty  that  it  shall  answer  the  particular  purpose  in- 
tended by  the  buyer;  nor  does  a  representation  by  the  seller  that  it  is 
as  good  as  any  in  the  niarket  constitute  a  warranty  that  it  shall  answer 
such  purpose.     Jarecki  Mfg.  Co.  v.  Kerr,  674. 

4.  Damages  may  be  Recovered  fob  a  Breach  of  Warranty  of  P£B80NAI> 
Property  sold  to  theplaintifif  and  for  which  he  gave  a  negotiable  prom- 
issory note,  though  it  remains  unpaid,  but  the  judgment  should  give 
the  defendant  the  privilege  of  returning  such  note  within  a  designated 
time,  if  be  can,  althougli  he  has  negotiated  it  to  a  bona  Jide  purchaser. 
Fahey  v.  Esterley  Machine  Co.,  554. 

ii  Rescission  for  Breach  of  Warranty. — Where,  on  the  sale  of  person- 
alty, a  warranty  is  given  and  the  purchaser  is  required  to  give  notice 
both  to  the  vendor  and  his  agent  of  alleged  defects  in  the  property,  the 
vendee  cannot  recover  for  a  breach  of  warranty  where,  though  he  gave 
notice  to  the  agent,  he  did  not  to  the  vendor  as  stipulated  for.  Waiver 
of  this  notice  on  the  part  of  the  principal  cannot  be  presumed  from 
the  act  of  such  agent,  nor  from  that  of  any  employee  who  is  not  showa 
to  have  had  special  authority  from  the  vendor  to  make  such  waiver- 
Fahey  v.  Esterley  Machine  Co.,  554. 

6w  Breach  of  Warranty — Damages. — A  purchaser  of  goods  at  an  ex- 
ecuted sale  and  upon  warranty  of  quality  by  the  seller  does  not,  bjr 
receiving  the  goods  without  inspection,  and  retaining  them  after  dis- 
covering their  inferior  quality,  waive  his  right  to  recoup  his  damages 
for  a  breach  of  the  warranty  in  an  action  for  the  purchase  price.  Wood- 
ruffy.  Oraddy,  33. 

Bes  Auctioks;  Conflict  or  Laws,  1;  Exscotioms,  2-12;  SxsouroBa  am^ 
Admuiistrators,  4,  6;  Bsplbyih. 

SAWMILLS. 
See  LiEMS,  1-4. 

SCHOOLS. 
L  Sbctabiah   Tbaohinq — What   cannot  be  Enjoined   as. — A  board  of 
school  directors  cannot  be  enjoined  from  employing  teachers  exclusively 
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of  the  CatVio!!c  faith,  nor  from  permitting  them  to  act  u  snoh  wbfl* 
wearing  the  distinctive  sectarian  garb,  orncifizes,  and  rosaries  of  th« 
order  of  St.  Joseph,  to  which  they  belonged,  provided  they  did  not 
within  school  hours  give  any  religious  instruction,  nor  engage  in  reli< 
giouj  exercises  of  any  character  whatever,  though  the  constitution  of 
the  state  declares  that  no  money  raised  for  the  support  of  the  publio 
■chools  of  the  commonwealth  shall  be  appropriated  to  or  used  for  the 
■upport  of  any  sectarian  school.  Hysong  ▼.  Oallilzen  etc.  School  District, 
632. 

%   PBRSONa   CANNOT  BE    ExCLODED  AS  TeACUBR3  FROM  THE  PaBLIO  ScBOOLS 

on  the  ground  that  they  are  of  a  particular  religious  faith  or  wear  the 
garb  of  a  particular  religious  order  to  which  they  contribute  all  their 
•arnings  beyond  what  is  necessary  for  their  supportt  Hytong  T.  QaUih 
•ia  cte.  School  Dittrict,  632. 

SEAL. 
See  CoBPORATiONS,  28. 

fiECTARIAN    TEACHINO, 
See  ScHOOLa. 

SELF-DEFENSE. 
Bee  Homicide,  13. 

SETOFF. 

1.  CouNTEROtAlM  Defectivelt  Stated  is  cured  by  a  reply  containing  the 
allegations  omitted  from  the  counterclaim.     Qatkina  v.  Davis,  439. 

&  PRAcriCE — Waiver.— The  Failure  of  the  Plaintiff  to  Rbplt  to  a 
CJoDNTERCLAiM  IS  VVaived  by  the  defendant  proceeding  to  trial,  treat- 
ing the  matters  alleged  in  his  counterclaim  ai  being  traverced  and  at 
isaue.     Power  v.  Bowdle,  511, 

SHERIFFS. 

\,  Posse  CoMiTATtTS — Summoning— Status  of  Persons  Oballt  •' Depu- 
tized" TO  Assist  in  Making  Arrest.  — A  posse  may  be  summoned 
under  the  form  of  "deputizing' the  person  or  persons  composing  it. 
The  mode  is  immaterial,  so  that  the  object  ia  to  require  or  command 
assistance.  Persons  orally  "deputized  "  by  a  sheriflF  to  assist  him  in 
making  an  arrest  for  felony  are  neither  officers  nor  mere  private  per- 
sona while  co-operating  with  him  and  acting  under  his  orders,  but 
occupy  the  legal  position  of  a.  posse  comitatua.     Robinson  v.  State,  127. 

%  Posse  Comitatus — PKOTECriON  to  Members  of. — A  member  of  a  posse 
comitatus,  summoned  by  a  sherifif  to  aid  in  the  execution  of  a  warrant 
for  felony  in  the  sheriff's  bands,  is  entitled  to  the  same  protection  in 
the  discharge  of  his  duties  as  the  sheriff  himself,  and  may  do  any  act 
to  promote  or  accomplish  the  arrest  that  he  could  lawfully  do  if  he 
were  himself   the  sheriff,  having  personal  custody  of  the  warrant,  and 

;         bound  to  execute  it.     In  order  to  have  the  benefit  of  this  protection 

i         it  is  not  essential  for  such  member  to  be  and  remain  in  the  actual 
physical  presence  of  the  sheriff.     It  ia  sufficient  if   the  two  are  in  th« 
■ame  neighborhood,  actually  endeavoring  to  make  the  arrest  and  aot> 
ing  in  aoncei  t  with  a  view  of  effecting  it.     Robinson  v.  State,  127. 
See  Akreut. 
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SHIPS. 
8m  Mastbb  AMD  Servant,  14.  18-901 

SIDEWALKS. 
See  Towns,  1,  2. 

STARE  DECISIS. 
See  Appeal,  2, 

STATES. 

M  BoUNDABHa;  OONTLIGT  OF  Laws;   CRIMINAL  LaW,  1-3;  ISXTBAOITTOV. 

STATE'S  EVIDENCE. 
See  Witnesses,  4. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  or  Aci'iom& 

STATUTES. 

OoNSTiTUTiONAL  Law — TiTLK  OF  AcT. — If  a  statute  entitled  "An  act  to 
create  the  office  of  state  board  of  auditors,  and  prescribe  their  duties," 
in  addition  to  creating  the  board  and  directing  it  to  examine  cer- 
tain books  and  vouchers,  required  that  moneys  of  the  state  must  b« 
deposited  monthly  in  some  bank  to  be  designated  by  the  state  board, 
such  act,  in  so  far  as  it  requires  such  deposit  in  bank,  is  unconstita. 
tional,  because  that  part  of  the  subject  is  not  expressed  in  the  title. 
State  V.  Nomland,  572. 

Constitutional  Law. — A  Constitutional  Provision  Rsquirino  that 
Each  Bill  shall  Embrace  but  Onk  Subject  which  shall  be  expressed 
in  its  title  will  be  construed  liberally  so  as  not  to  embarrass  the  legii* 
lature  by  a  construction  whose  stricture  is  unnecessary  to  the  accom* 
plishment  of  the  beneficial  purposes  for  which  the  provision  wm 
adopted.     State  v.  Nomland,  572. 

Constitutional  Law. — Though  a  Constitution  Forbids  ant  Bill  to 
Embrace  More  than  One  Subject,  yet,  if  such  subject  be  properly 
expressed,  the  act  may  create  the  means  and  instrumentalities  required 
for  its  own  accomplishment.     Slate  v.  Nomland,  572. 

Statutes,  Construction  of— Extrinsic  Evidence. — Neither  the  evi. 
dence  of  a  member  of  the  legislature  which  passed  an  act,  nor  that  of  tha 
comptroller  general,  touching  its  meaning  and  purpose,  is  admissible  to 
aid  in  construing  the  statute  and  arriving  at  the  legislative  intent. 
Stewart  v.  Atlanta  Beef  Go.,  119. 

Constitutional  Law. — Under  the  Police  Power  it  is  not  competent 
for  the  state  to  prohibit  a  citizen  from  carrying  on  any  trade,  occa« 
pation,  or  business  not  injurious  to  the  community.  The  business  maj 
be  regulated,  but  not  prohibited.     State  v.  Scougal,  766. 

Banking,  Statute  RESTRicriNO  Powers  of  to  Corporations. — A  con- 
stitutional provision  that  no  law  shall  be  passed  giving  to  any  citizen, 
class  of  citizens,  or  corporations  privileges  and  immunities  which  upon 
the  same  terms  do  not  equally  belong  to  all  citizens  or  corporations,  in- 
hibit* the  enactment  by  the  legislature  of  a  statute  confining  the  right 
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to  exercise  banking  powers,  other  than  the  issuing  of  bills  to  circulate 
as  money,  to  corporations.     State  v.  Scougal,  756. 

7.  Constitutional  Law — Banking,  Restricting  Right  of. — A  state  stat- 
ute prohibiting  the  exercise  of  banking  powers  by  natural  persons,  and 
authorizing  their  exercise  by  corporations,  is  in  conflict  with  the  provi- 
sion of  the  constitution  declaring  that  all  men  have  inherent  rights, 
among  which  are  those  of  enjoying  and  defending  life  and  property,  and 
of  acquiring  and  protecting  property,  and  the  pursuit  of  happiness. 
State  V.  Scoiigal,  756. 

S.  Constitutional  Law — Impairment  of  Vested  Rights.— A  statute  giv- 
ing prior  liens  upon  the  property  of  common  carriers,  mining  and  man- 
ufacturing companies,  for  supplies  furnished  them,  is  not  unconstitu- 
tional, as  impairing  the  charter  rights  of  such  corporations  to  issue 
bonds  and  secure  them  by  mortgage  or  otherwise.  Such  corporations 
take  their  charters  subject  to  the  general  law  of  the  state,  and  subject 
to  such  changes  as  may  be  thereafter  made  in  auch  law.  Virginia  De- 
velopment Co,  V.  Croze?-  Iron  Co.,  893. 

9.  Constitutionality  of  Statute— Railroad  Compahies — Communicated 
Fire. — Section  1511  of  the  General  Statutes  of  South  Carolina  of  1882, 
authorizing  a  recovery  against  a  railroad  compiiuy  of  damages  caused 
by  the  destruction  of  property  by  fire,  is  constitutional.  Mobile  Ins  Co. 
v.  Columbia  etc.  Ins.  Co. ,  725. 

1©.  Constitutional  Law — Special  Legislation. — A  statute  confined  in  its 
operation  to  the  giving  of  prior  liens  to  the  furnishers  of  supplies  t» 
railway,  canal,  or  other  transportation  companies,  or  mining  or  manu- 
facturing companies,  is  not  unconstitutional,  as  being  special  or  class 
legislation,  as  all  persons  subject  to  it  are  treated  alike  under  the  same 
conditions.      Virginia  Development  Co.  v.  Crozer  Iron  Co.,  893. 

II.  Statutes  Creating  Likns- Supplies,  What  are.— Pig  iron  furnished 
a  manufacturing  company  engaged  in  manufacturing  iron,  steel,  and 
other  metals,  is  a  "  supply"  within  the  meaning  of  a  statute  giving  a 
prior  lien  to  "  persons  furnishing  fuel  and  all  other  supplies  necessary 
to  the  operation  of  any  manufacturing  company."  Virginia  Development 
Co.  V.  Crozer  Iron  Co.,  803. 

It.  Construction  of  Creating  Lien. — A  statute  giving  to  liens  for  sup- 
plies furnished  corporations  priority  over  mortgages  and  trust  deeds 
executed  by  a  corporation,  after  a  certain  date,  affects  all  mortgages  ex- 
ecuted after  such  date  and  after  such  statute  has  gone  into  effect.  Vir- 
ginia Development  Co.  v.  Crozer  Iron  Co. ,  893. 

8m  Cbaittel  Mortgages,  5-9;    Interstate  Comherob;   JuDOMiuiTat  12; 
Libel,  3;  Liens;  Telegraph  CouPAsaa. 

STREET  RAILWAYS. 
See  Municipal  Corporations,  6L 

STREETS. 
8m  Lahdlokd  AMD  Tbnant,  I,  2;  Municipal  Corporattoii%  4,  9-^  RAib* 

ROADS,  23,  24. 

STOCK. 
8m  Corporations,  7-19;  Taxis,  t,  H 
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SUBROGATION. 

1.  ScBROOATiON  OF  INSURER. — An  insurer,  after  paying  a  loss  incurred  by 
the  assured,  is  subrogated  to  all  the  rights  of  the  assured  against  the 
person  or  corporation  whose  tortious  act  has  caused  the  loss.  Mobile 
Im.  Co.  V.  Columbia  etc.  R.  R.  Co.,  725. 

t.  Propee  Modk  of  Enforcing  Right  of  Insurer  to. — After  several 
insurance  companies  have  paid  to  the  assured  the  several  amounts  re- 
quired by  their  respective  policies,  and  thereby  become  subrogated  to 
the  rights  of  the  assured  against  the  person  or  corporation  whose  in- 
divisible tortious  act  has  caused  the  loss,  the  proper  mode  of  enforcing 
such  right  of  subrogation  is  by  an  action  in  the  name  of  the  assured 
for  the  benefit  of  such  insurance  companies.  Mobile  Ins.  Co,  T.  Colum* 
bia  etc.  R.  R.  Co.,  725. 

t.  Subrogation  of  Several  Insurers  —  Insurers  mat  Join  in  Acrroif 
Against  Railroad  Comfany  for  Destruction  of  Property  by  Firk. 
Insurers  becoming,  by  payment,  subrogated  as  equitable  assignees  to 
the  rights  of  tlie  assured,  may  join  in  an  action  to  .recover  from  a 
railroad  company  the  damaijes  resulting  from  a  fire  caused  by  sparks 
from  defendant's  locomotive,  and  for  which  the  company  is  made  liable 
by  statute.  The  right  to  maintain  such  action  is  not  confined  to  the 
owner.     Mobile  Ins.  Co.  v.  Columbia  etc.  R.  R.  Co.,  725. 

4.  Subrogation  of  Several  Insurers — Judgment  in  Skparate  Action  is 

BO  Bab  to  Joint  Action,  When. — After  several  insurance  companies 
have  paid  to  the  assured  the  several  amounts  required  by  their  re- 
spective policies,  and  thereby  become  subrogated  to  the  rights  of  the 
assured  against  the  person  or  corporation  whose  indivisible  tortious 
act  has  caused  the  loss,  one  of  them  cannot  maintain  a  separate  action 
against  the  tort  feasor  for  its  proportion  of  the  loss.  If  such  action 
is  instituted,  judgment  obtained,  and  payment  made,  the  proceeding 
should  be  regarded  as  practically  a  voluntary  payment,  and  is  not  a 
bar  to  a  joint  action  by  the  other  companies  and  the  assured  to  re- 
cover the  damages  resulting  to  them  from  defendant's  tort.  Mobile  lot. 
Co.  ».  Columbia  etc.  R.  R.  Co.,  725. 

See  Judicial  Sales,  4;  Suretyship,  1,  & 

SURETYSHIP. 

L  Subrogation— Right  to.  How  Lost.— A  surety  who  pays  a  Judgmen* 
against  his  principal  and  has  it  entered  "satisfied,"  without  having  it 
assigned  to  a  trustee  for  his  benefit,  thereby  loses  his  remedy  of  subro- 
gation to  the  rights  of  the  creditor,  as  against  his  principal,  and  a 
cosurety.     Peebles  v.  Oay,  429. 

1.  Subrogation. — A  surety  who  pays  the  debt  of  his  principal  is  entitled 
to  be  subrogated  to  the  rights  of  the  creditor,  as  against  his  principal 
and  a  cosurety,  and  he  is  also  entitled  to  have  a  judgment  against 
the  principal  which  he  has  paid  assigned  to  a  trustee  for  his  benefit^ 
in  order  to  compel  his  cosurety  to  contribute  his  pro  rata  liability. 
Peebles  v.  Oay,  429. 

5.  Right  to    Secure  Contribution   trom    Cosurety.  —  A  surety  who 

has  paid  one-half  of  a  judgment  against  himself,  his  principal  and 
his  cosurety,  and  has  had  satisfaction  entered  as  to  the  part  paid,  may 
procure  the  assignment  of  the  other  one-half  of  such  judgment  to  a 
Am.  8t.  Kbp.,  Vol.  XL:V.  — 66 
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tmstee  for  hTa  benefit,  in  order  to  compel  his  cosurety  to  contribnta  Ul 
fro  rata  liability.    Peebles  v.  Oay,  429. 

SYPHILIS. 

8m  MaRRIAOB  AMD  DiVORCB,  10^  11,  ISL 

TAX-COLLECTORa. 
See  Taxes,  10. 

TAX  LIENS. 
See  Taxbs,  8,  0. 

TAX  SALES. 
See  Taxes,  4-7. 

TAXES. 

1*  ••OoLD-8TORAO«  Business, "What  13— Tax. — Under  a  statute  imposing 
"upon  all  packing-houses  doing  a  cold-storage  business  in  this  state, 
whether  carried  on  by  the  owners  tliereof  or  by  their  agents,"  a  tax' 
of  "five  hundred  dollars  in  eacli  county  where  said  business  is  carried 
on,"  a  packing-house  which  uses  cold  storage  for  preserving  its  own 
commodities  alone,  and  does  not  receive  and  store  for  the  public,  or 
any  part  thereof,  is  not  "doing  a  cold-storage  business,"  and  is  not, 
therefore,  subject  to  the  imposed  tax.    Siewartv.  Atlanta  Bee/Co.,  119. 

ti  Taxation  or  Shares  of  Cokporatk  Stock  is  not  a  tax  on  the  capital 
•tock  of  the  corporation,  as  they  represent  different  property  interests, 
are  distinct  subjects  of  taxation,  and  the  taxation  of  both  is  not  double 
taxation.     Commonwealth  v.  CharhttesvdU  etc.  Loan  Co.,  960. 

Ik  Taxation  or  Sharks  or  Stock  and  of  Capital  of  Corporations.— A 
statute  taxing  the  "  capital  including  money,  credits,  or  other  thintc 
invested,"  and  "the  value  of  all  capital  of  incorporated  joint  stock 
companies  not  otherwise  taxed,"  authorizes  the  taxation,  both  of  the 
capital  stock  not  otherwise  taxed  and  the  shares  of  stock  in  such  com- 
panies, held  by  resident  and  nonresident  shareholders.  Commanvxaltk 
V.  CiiarloUesvUle  etc  Loan  Co.,  950. 

4.  Tax  Sales. — A  Description  in  a  tax  proceeding  that  is  inherently  defect* 
ive  cannot  be  aided  by  extrinsic  evidence.     Power  v.  Boxodle,  511. 

&,  Tax  Sale  Supportkd  by  a  Description  in  an  Assessment-roll  Essbw- 
TIALLY  Defective  cannot  be  held  valid  on  the  ground  that  it  was  the 
duty  of  the  owner  to  furnish  a  correct  description,  and  tliat  he  has, 
therefore,  estopped  himself  from  questioning  the  sufficiency  of  the  de* 
Bcription  used.     Power  v.  Boiodte,  511. 

flL  Assessments. — A  De.scription  as  Follows:  "Part  of  section  25,  in  town- 
ship 141,  of  range  59,  containing  eighty  acres,  owned  by  James  B. 
Power,"  is  not  sufficient  to  support  a  tax  sale  and  deed.  Power  v. 
Botodle,  611. 

1.  Assessment-rolls,  Description  or  Property,  Evidence  to  Explaiw. 
If  a  subdivision  of  land  is  described  in  an  assessment-roll  as  E^  HW*, 
title  based  on  a  sale  thereunder  cannot  be  supported  by  averment  and 
proof  that  these  abbreviations  and  combinations  of  letters  and  figures 
were  in  general  use  in  the  state,  an<l  were  generally  understood  by  the 
people  thereof,  and  that  such  figure  *,  when  placed  as  above,  was  under* 
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•tood  to  algntfy  one«half,  and  aach  figure  *  to  mean  ona  fonrth,  Powtr 
r.  Bowdle,  611. 
t.  Tax  Liens  ark  Superior  to  the  Rights  ot  Either  Mobtgaoor  ob 
MoRTOAOES  as  af^aiDst  a  person  without  notice,  and  it  ia  the  duty  of 
the  mortgagee  or  his  assignee  on  failure  of  the  mortgagor  to  discharge 
auch  liens  to  discharge  them  himself  as  they  fall  due.  Exum  v.  Baker, 
449. 

9.  Suit  to  Determine  CoNFLicriNO  Claims  of  Title. — A  Lien  claimed  by 

the  defendant  may  be  adjudicated  in  an  action  to  determine  conflicting 
claims  of  title  if  he  sets  out  the  facts  of  his  case  and  asks  judgment 
thereon,  and  a  part  of  the  claim  pleaded  by  him  is  that  he  has  a  lien  on 
the  land  by  virtue  of  sales  thereof  made  for  delinquent  taxes.  Power 
r.  Bowdle,  511. 

10.  Tax-collector,  Liability  of,  for  Coercing  Payment  of  Illegal  Tax, 
If  a  tax-collector  causes  an  execution  for  taxes  to  be  issued  against  one 
not  engaged  in  the  business  on  which  the  tax  in  question  has  been  im- 
posed, and,  through  a  levy  by  the  sheriff,  coerces  the  payment  of  such 
tax,  together  with  the  cost  of  collection,  such  collector  is  personally 
liable  to  the  party  so  coerced  for  the  whole  amount  paid  to  the  sherifiF, 
whether  it  ever  reached  the  collector's  hands  or  not.  Stewart  v.  Atlanta 
Bee/ Co.,  119. 

See  Assist AKOE,  3;  Interstate  Commerce,  2;  3;  JuDOMBMTa,  3^ 

TELEGRAPH  COMPANIES. 

1,  Printed  Regulations  Limiting  Liability  —  Binding  Effect  o».  — 
Both  the  sender  of  a  telegraphic  message  and  the  person  to  whom  it  ia 
addressed  are  bound  by  reasonable  regulations  printed  upon  a  blank 
furnished  by  the  telegraph  company  upon  which  the  message  is  written 
and  signed  by  the  sender.     Stamey  v.   Western  Union  Tel.  Co.,  95. 

S.  Right  to  Stipulate  Against Neglioence  of  Messengers. — A  telegraph 
company  may  stipulate  against  liability  for  the  negligence  of  its  mes* 
■engers  in  failing  to  deliver  for  transmission  messages  intrusted  to  them 
by  the  patrons  of  the  company.     Stamey  v.   Western  Union  Tel.  Co.,  95. 

8.  Reasonable  Regulation  Limiting  Liability — Negligence  of  Mes- 
senger.— A  regulation  printed  upon  the  blanks  provided  by  a  tele- 
graph company,  which  provides  that  "no  responsibility  regarding 
messages  attaches  to  this  company  until  the  same  are  presented  and 
accepted  atone  of  its  transmitting  offices;  and,  if  a  message  is  sent  to 
auch  office  by  one  of  the  company's  messengers,  he  acts  for  that  pur- 
pose as  the  agent  of  the  sender,"  is  reasonable,  and  the  company  ia  not 
liable  to  the  person  addressed  in  such  a  me.ssage  if  the  messenger  to 
whom  it  is  intrusted  fails  to  deliver  it  to  the  transmitting  office,  and 
the  company  fails  to  transmit  and  deliver  it.  Stamey  v.  Western  Union 
Tel.  Co.,  95. 

4.  Telegraph  Companies  are  Liable  for  Actual  Damages  received 

through  their  negligent  mistakes  or  errors  in  sending  or  transcribing 
messages  irrespective  of  the  question  of  punctuality  in  their  delivery. 
Western  Union  Tel.  Co.  v.  liountree,  93. 

5.  Inaccuracy  in   Transcribing   Me.ssaob  no  Basis  fob  Recovery  of 

Penalty. — A  statute  providing  that  telegraph  companies  shall  trans- 
mit and  deliver  messages  with  "due  diligence," and  prescribing  a  pen- 
alty for  failure  to  comply  with  the  terma  of  the  statute,  relatea  to  the 
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time  within  which  messages  mnst  be  transmitted  and  delivered,  and 
not  to  accuracy  and  correctness  in  sending  and  transcribing  them,  aud 
the  company  is  not  liable  by  virtue  of  the  terms  of  the  statute,  for  the 
penalty  prescribed,  merely  because  it  makes  a  verbal,  though  material, 
mistake  and  error  iu  transcribing  a  message  received  aud  transmitted. 
Weste7-n  Union  Tel.  Co.  v,  Rountiee,  93. 

6.  Liability  for  Failure  to  Transmit  Message — Damages. — A  telegraph 

company  failing  to  send  a  message  properly  delivered  to  it  is  liable  fer 
the  damages  sustained  by  the  sender  by  reason  of  such  failure.  Hence, 
if  one  having  a  definite  offer  of  employment  at  so  much  per  month,  ajid 
in  a  particular  business,  accepts  by  telegraph,  but  the  offer  expires  by 
lapse  of  time,  and  the  opportunity  is  lost  by  a  failure  of  the  company 
to  send  the  message,  it  is  liable  for  the  actual  damages  sustained  by 
the  sender.  The  plaintiff  would  be  entitled  to  recover  at  least  one 
month's  wages,  if  he  remained  unemployed  for  that  length  of  time 
and  could  not  obtain  employment  elsewhere,  as  such  offer  would,  prima 
facie,  cover  the  term  of  at  least  one  month.  Baldwin  r.  Western 
Union  Tel.  Co.,  194. 

7.  OMrrTED  Cause  of  Action  cannot  be  Introduced  by  Amendment 

Though  It  Might  have  been  Joined  with  the  One  Sued  on. — The 
statutory  penalty  for  failure  to  transmit  messages  promptly  is  a  separate 
and  distinct  cause  of  action  from  the  damages  recoverable  under  the  gen- 
eral law  for  like  default.  While  the  statute  allows  both  causes  to  be 
joined  in  the  same  action,  there  is  no  authority,  where  one  is  omitted, 
for  introducing  it  by  way  of  amendment  to  the  declaration  pending  the 
action.  No  amendment  adding  a  new  aud  distinct  cause  of  action  ia 
allowable  unless  expressly  provided  for  by  law,  Baldwin  v.  Western 
Union  Tel.  Co.,  194. 

%.  Liability  fob  Failure  to  Deliver  Message — Erroneous  Address. 
If  the  sender  of  a  telegraphic  message  gives  the  company  the  wrong 
street  address  of  the  sendee,  and  the  company  receives  and  carries 
the  message  promptly  to  the  place  designated  by  the  sender,  bat  ia 
nnable  to  deliver  it  because  the  sendee  is  not  tliere,  it  is  not  bound,  in 
order  to  escape  the  statutory  penalty  for  failure  to  deliver  with  due 
diligence,  to  take  the  message  to  another  address  which  it  does  not 
know,  and  has  no  reason  to  believe  is  the  right  one,  although  the  name 
given  at  such  address  is  the  same  surname  as  that  given  in  the  mes- 
sage. In  order  to  hold  the  company  liable  it  must  appear  that  it 
knew  the  proper  address  of  the  sendee,  or  could  have  readily  ascer- 
tained it  in  the  exercise  of  ordinary  diligence.  Western  Union  TeL 
Co.  V.  Patrick,  90. 

9.  Prepaid  Message  jls  Evidence  Calling  for  Prompt  Dblivery. — In 
an  action  against  a  telegraph  company  to  recover  for  failure  to  deliver 
a  message  with  due  diligence,  the  fact  that  the  message  as  delivered 
was  marked  "  paid  "  is  evidence  tending  to  show  that  it  was  a  pre- 
paid message,  and  should  have  been  delivered  with  due  diligence  as 
required  by  the  statute  upon  which  the  action  is  founded.  Confers  v. 
Postal  Tel.  Cable  Co.,  100. 

lOi  MissAOB  Delivered  as  Evidence  or  MEasAOi  Sent. — In  ui  action 
against  a  telegraph  company  to  recover  for  failure  to  deliver  a  message 
with  due  diligence,  the  message  as  delivered  is  admissible  to  prove  the 
•onteats  <A  the  message  as  sent,  without  producing  or  aoooanting  tar 
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the  absence  of  the  message  as  sent.  Conyera  ▼.  Postal  Tel.  Cable  Co., 
100. 

U.  Local  Usage  to  Avoid  Express  Contract. — A  local  usage  concern* 
ing  telegraph  messages  inconsistent  with  an  express  contract  entered 
into  between  a  telegrapli  company  and  the  sender  of  a  message  at  the 
place  where  such  usage  prevails  is  not  a  part  of  such  contract,  and  can- 
not be  given  in  evidence  to  contradict  or  avoid  it.  Stamey  r.  Western 
Union  Tel.  Co.,  95. 

18.  Liability  of  CoNSKcriNO  Company  for  Delay.— A  telegraph  company 
receiving  a  prepaid  message  from  another  such  company,  to  whom  the 
sender  has  delivered  it,  and  who  has  transmitted  it  over  its  line,  is  liable 
for  a  penalty  imposed  by  statute  for  failure  to  transmit  and  deliver  the 
mesaage  with  due  diligence.  Such  statute  being  penal  in  its  nature,  the 
«laim  by  the  connecting  company  that  it  acted  merely  as  the  agent  of 
the  first  company  is  no  defense.  Conyera  v.  Postal  Telegraph  Cable  Oo., 
100. 

18.  Delivery  or  a  Tbleqraphic  Message  to  a  messenger  boy  by  the 
sender,  without  acceptance  by  the  company,  is  not  a  delivery  to  it* 
and  does  not  fix  any  liability  on  the  company  for  falinre  to  transmil 
And  deliver.     Stamey  v.   Western  Union  Tel.  Co. ,  95. 

ilee  Interstate  Commerce,  1;  Pleading,  3k 

TENANT  FOR  LIFE. 
See  Corporations,  16-19. 

TIMBER. 
See  iiiBiia,  1-4;  Mortgages,  13;  Trespass,  4-4w 

TOMBSTONES 
8«e  Bxboutors  and  Admin isTRAToaa,  1« 

TORTS. 
See  Negligence,  6. 

TOWNS. 

L   LlABILITT    OF,     TOR    INJURIES     CAUSED    BY    DeFECTIVB     SiDEWALKS.  "^ 

There  being  no  statutory  liability  imposed  upon  a  town  for  neglecting 
t«  keep  its  sidewalks  in  repair,  one  injured  by  slipping  thereon,  in  con- 
sequence of  their  unsafe  condition,  cannot  maintain  an  action  against 
the  town  for  such  injury,  especially  where  it  has  been  relieved  by  its 
charter  from  liability  in  respect  thereto.  Buchanan  v.  Town  o/ Baire, 
829. 

8.  An  Abuiting  Owner  in  a  Town  is  not  Liable  for  the  Safh  Oondi> 
TION  OF  THE  SiDKWALK  IN  Fkont  OF  His  Premisks,  in  the  absence 
of  an  ordinance  imposing  such  liability,  even  as  to  one  who  is  using 
the  sidewalk  for  the  purpose  of  obtaining  access  to  the  owner's  preni« 
isea  at  his  invitation.     Buchanan  v.  Town  of  Barre,  829. 

8.  If  A  Town  Rents  Its  Townhall  for  Private  Purposes  It  h  Under 
THE  Same  Liability  in  respect  to  it  while  being  so  used  that  a  private 
individual  would  be;  and  this  simply  requires,  where  there  is  a  clear 
space  between  the  building  and  the  street,  that  it  and  its  approaches 
and  entrances  shall  be  in  a  reasonably  safe  condition  for  their  proper 
oae.     Buchanan  v.  Toivn  q/'  Barre,  829. 
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TRADEMARKS. 

1.  Thb  17amk  07  A  Placb  may  be  selected  and  protected  aa  a  trademark. 

Parkland  Hills  etc.   Water  Co.  v.  Hawkins,  264. 

2.  Thb  Natural  Product  of  a  Spring  may  be  the  anbjeot  of  th«  proteo* 

tion  afiforded  by  a  trademark.  Parkland  Hilla  etc.  Water  Co.  v.  Haw 
kins,  254. 
t.  Thb  Words  "Blcb  Lick  Water"  may  be  used  as  a  trademark  to  desig« 
nate  the  waters  of  a  spring,  and  if  so  used  the  owners  of  the  waters 
and  trademark  will  be  protected  from  the  use  by  a  rival  of  the  same 
words  to  designate  waters  which  are  not  a  product  of  such  spring. 
Parkland  Hills  etc  Water  Co.  v.  Hawkim,  254. 

TRESPASS. 

1.  Conversion  of  Property  into  Diwerent  Speoiea— Damaois.— If  a 
trespasser  acting  in  good  faith,  and  under  an  honest  belief  that  title 
is  in  him,  has  converted  property  taken  into  a  different  species,  the 
property  in  its  altered  state  cannot  be  recovered,  but  only  damages  for 
the  wrongful  taking  and  conversion.     Oaskins  v.  Davis,  439. 

t,  Bntrt  cpon  Land — Excessive  Force,  What  is. — If  one  having  the  right 
to  enter  upon  the  land  of  another,  upon  the  door  being  opened,  rushed 
into  the  house  in  a  violent  and  rude  manner,  throwing  back  on  the 
stairs  a  girl  who  opened  the  door,  and  one  of  tlie  servants  of  the  party 
BO  entering  opened  a  window  and  pushed  the  wife  of  the  occupant  of 
the  house  violently,  and  when  the  owner  of  the  house  came  and,  find- 
ing  persons  in  his  parlor,  inquired  who  they  were  and  why  they  were 
there,  and  asked  them  to  go  away,  and  when  he  returned  from  another 
room  armed  with  a  rolling-pin  they  wrested  it  from  him  and  commit- 
ted an  assault  upon  him,  these  facts  justify  the  jury  in  finding  that 
excessive  force  was  employed  in  the  entry.     Lambert  v.  Bobinsoji,  326. 

8b  Entering  upon  Land — What  Force  may  be  Used. — One  Who  has  a 
Rioht  to  enter  upon  the  land  of  another  may  use  such  force  as  is  neces- 
sary,  and  is  liable  only  in  case  he  uses  excessive  force.  Lambert  v. 
Robinson,  326. 

4k  Unlawful  Removal  of  Standing  Timber — Damages. — In  an  action  of 
trespass  for  an  unlawful  entry  upon  land  and  cutting,  carrying  away, 
and  converting  timber  growing  thereon,  the  injured  party  is  entitled  to 
recover  the  value  of  the  timber  when  it  was  first  severed  from  the 
land,  together  with  adequate  damage  for  any  injury  done  to  the  land 
in  removing  it.     Oaskins  v.  Davis,  439. 

B.  Timber— Unlawful  Removal— Right  of  Property  and  Rboapturb. — 
So  long  as  timber  unlawfully  cut  and  removed  from  the  land  of  another 
is  not  ciianged  into  a  different  species,  as  by  sawing  into  boards,  the 
owner  of  the  land  retains  the  right  of  property  in  the  specific  logs,  and 
may  regain  possession  of  them,  either  by  recapture  or  by  any  other 
remedy  provided  by  law,  although  additional  value  may  have  been 
imparted  to  them  by  transporting  them  to  a  better  market,  or  by 
improvements  in  their  condition  short  of  an  actual  alteration  of  species. 
Oaskina  v.  Davis,  439. 

6w  Timber — Unlawful  Removal — Recafiure. — A  trespasser  who,  acting 
in  good  faith  and  under  an  honest  belief  that  title  is  in  him,  removes 
timber  from  the  land  of  anotlier  cannot,  upon  the  recapture  of  the 
timber  by  the  owner,  claim  the  increase  in  value  by  reason  of  trans- 
portation by  him  to  a  better  market,  nor  can  he,  in  an  action  against 
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bfm  to  recover  for  other  timber  unlawfully  removec!  by  Mm,  recoup  bjr 
way  of  counterclaim  the  increase  in  value  imparted  by  him  to  the  tim* 
ber  ao  recaptured.     Oaskma  v.  Davis,  439. 
See  MoRTOAOES,  13. 

TRESPASSER. 
See  Railroads,  10. 

TRIAL. 

L  Practicb. — There  can  be  no  reservation  of  a  question  of  law  in  favor  of 
the  plaintiff.  The  verdict  must  be  for  the  plaintifif,  with  authority  to 
enter  judgment  for  the  defendant  against  the  verdict.  If  that  author, 
ity  is  not  expressed,  the  reservation  drops  out  of  the  case  altogether, 
and  judgment  is.entered  for  plaiiitiflF,  not  on  the  point  reserved,  but  OB 
the  verdict,  as  if  there  had  been  no  reservation  at  all.  Ringle  v.  Penw 
tylmnia  R.  R.,  628. 

I.  Practice — Waiver  of  Objection  to  Evidence. — If  the  trial  judge  rules 
that  certain  admitted  evidence  is  illegal,  and  offers  to  hear  a  motion  to 
exclude  it  at  a  later  state  of  the  proceedings,  a  failure  to  file  an  excep- 
tion or  to  call  the  court's  attention  to  the  matter  before  the  verdict  is 
a  waiver  of  an  objection  to  the  admission  of  the  evidence.  Norfolk  He, 
R.  Co,  V.  Anderson,  884. 

%.  Practice — Negligence— Proper  Argument. — In  an  action  to  recover 
for  personal  injury  caused  by  negligence  counsel  may,  in  discussing 
the  amount  of  damages  to  be  awarded,  properly  state  to  the  jury  that 
A  demurrer  to  the  evidence  is  a  practical  admission  of  the  negligence 
alleged.     Michael  v.  Roanoke  Machine  Works,  927. 

4  Instructions — Fuller  Instructions  most  be  Requested. — No  excep* 
tion  lies  to  the  failure  of  the  court  to  give  fuller  instructions  upon  a  given 
point,  upon  which  correct  instructions  have  been  given,  in  the  ab- 
sence of  a  request  therefor  by  the  excepting  party.  Stale  r.  Harrison, 
864. 

1.  Ikstructions  to  Find  in  Favor  of  the  Party  on  Whom  the  Bur- 
den OF  Proof  Rests  can  but  Rarely  be  Given. — It  is  only  when 
no  inferences  are  possible  from  the  testimony,  except  those  which 
lead  to  one  conclusion,  that  the  jury  can  be  required  to  find  that  a 
proposition  has  been  affirmatively  established.  Anthony  V.  Mercantile 
etc  Ace.  Assn.,  367. 

See  New  Trial. 

TRUSTS. 
1.  I»  A  Trustee  Commingles  Trust  Funds  with  his  own,  and  the  ming* 

ling  is  followed  by  actual  loss,  accidental  or  otherwise,  he  must  make 
good  the  entire  loss  to  the  trust  fund,  both  principal  and  interest. 
/n  re  Hodges'  Estate,  820. 
I;  Commingling  of  Trust  Funds — Interest. — A  trustee  who  commingles 
the  entire  trust  estate  with  his  own  should  be  charged  the  highest 
legal  rate  of  interest  on  the  entire  trust  fund,  which  should  be  com- 
puted with  annual  rests,  including  any  balance  of  interest  remain- 
ing in  his  hands  at  the  end  of  each  year.  Nothing  can  be  allowed  him 
for  his  services  in  caring  for  the  trust  fund.     In  re  Hodges'  Estate,  820. 
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Z.  Thb  Trustee  Himself  is  a  Competent  Witness,  In  the  settlement  «f 
a  trnstee'a  account,  as  to  all  mattera  touclutig  the  management  of  th« 
trust  fund,  its  disposal,  or  its  income.     In  re  Hodges'  Estate,  820. 
See  Insurance,  8,  9. 

TURNPIKES. 
See  Highways,  3. 

UNDUE  INFLUENCR. 
See  Wills  8,  i. 

USAGE. 
8m  Ounoif ;  Bvidbnob,  2;  Tsleorapb  CoMPAirna^  1& 

USURY. 
ViaoTiABLB  Instruments. — Usurt  as  Defense.— In  an  action  on  a  note 
given  for  the  price  of  a  horse  it  is  no  defense  that  the  holder,  bein^  a 
national  bank,  took  usury  in  discounting  the  note  at  twenty-five  per 
cent  or  upwards  of  its  value.  The  act  of  Congress  on  the  subject  of 
taking  usury  by  national  banks  does  not  apply  to  such  a  case;  nor  can 
this  defense  be  made  by  the  maker  of  a  note  in  an  action  against  him 
on  the  note  as  the  only  remedy  given  by  such  act  is  a  penal  action  to 
recover  double  the  amount  of  illegal  interest  charged.  Second  IftU. 
Bank  ▼.  Morgan,  652. 

VIEWING  PREMISES. 
See  Homicide,  20. 

VENDOR  AND  PURCHASER. 
Contract  tor  Purchase  of  Land  —  Remedy  for  Default — Cbatth. 
MoRTOAOES — Conversion. — If  one  goes  into  possession  of  land  under 
a  contract  of  purcliase  conditioned  that  the  title  to  the  crops  shall 
remain  in  the  vendor  until  the  terms  of  the  contract  are  complied  with, 
the  transaction  amounts,  in  eflfect,  to  a  common-law  mortgage  of  the 
orops.  The  veodor  is  not  a  chattel  mortgagee  thereof  and  cannot  sell 
them  under  the  chattel  mortgage  law  in  case  of  default.  If  he,  after 
beginning  to  foreclose  against  the  land,  sells  the  crops  at  auction,  he 
will  be  liable  as  for  a  conversion  of  the  crops.      Whiting  v.  Adams,  876. 

VESTED  RIGHTS. 
See  Corporations,  26;  Statutes,  8. 

VICE-PRINCIPAL. 
See  Master  and  Servant,  18-20;  Railboaim^  4 

WAGES. 
See  Liens,  6,  7;  Mergbb. 

WAIVER. 

See  ElxECUTTOir,  II;  Liens,  6;  Insurance,  7;  Limitations  ot  Aotiohbi 

Negotiable  iNbTKUMUNid;  Sales,  6;  S&wwr,  2. 
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WARRANTY. 
Bm  Pabtition,  2,  3;  Salh^  9-A 

WASTE, 
See  MoRTOAOBS,  IS, 

WATERS. 

1.  ApPBOPBiATioir — RiQHT  TO  MAINTAIN  Dah. — ^An  opper  and  prior  owner 
of  a  dam  in  a  natural  stream  cannot  be  enjoined  by  a  lower  dam-owner 
from  penning  back  the  water  and  raising  a  sufficient  pond  to  supply  his 
mill  with  water  to  run  the  machinery  therein,  although  such  use  at 
times  holds  back  the  water  so  as  to  deprive  the  lower  owner  of  a  suffi. 
oient  eupply  thereof.    Mumpower  v.  City  of  Bristol,  902. 

iL  RiOHT  oy  Dbainaqb.  — The  right  of  the  upper  landowner  to  discharge 
water  on  lower  lands  is  a  general  right  of  flowage,  only  in  the  nata* 
ral  ways,  and  in  natural  qnantities.  If  he  alters  the  natural  condi. 
tions,  so  aa  to  change  the  course  of  the  water,  or  concentrate  it  at  A 
particular  point,  or  by  artificial  means,  to  increase  its  volume,  he  be* 
eomes  liable  for  any  injury  caused  thereby.     Pfeifftr  v.  Browjif  660. 

&  Drain AOK  and  Liabilit;  Therefor. — A  landowner  who  concentrate* 
the  water  on  his  land,  and  by  artificial  means  increases  its  volume 
and  discharges  it  upon  the  land  of  a  lower  owner,  is  liable  for  the  injury 
inflicted,  unless  it  cannot  be  avoided  by  reasonable  care  and  expendi. 
tnre.  If  the  expense  of  preventing  damage  practically  counterbalance* 
the  expected  profit  then  it  is  clearly  unreasonable  and  beyond  what  the 
apper  owner  could  be  justly  called  upon  to  assume.  If  the  expense, 
however  large  in  amount,  is  small  in  proportion  to  the  gain,  he  must 
pay  it  to  prevent  the  damage,  or  make  compensation  for  the  injuiy 
done.  Between  these  extremes  the  cases  must  stand  upon  their  own 
facts  under  the  general  rule  that  if  the  expense  required  would  so  de- 
tract from  the  purpose  and  benefit  of  the  contemplated  act  as  to  be 
a  substantial  deprivation  of  the  right  to  use  one's  own  property,  then 
the  upper  owner  is  not  liable  for  the  injury  inflicted,  and,  if  the  drain* 
age  can  be  prevented  short  of  this,  it  is  an  injury  for  which  damage* 
may  be  recovered.     Pfeiffer  v.  Brown,  660. 

L,  Brainagb  and  Liability  Therefor.— If  a  person,  by  drilling  a  well 
and  pumping,  increases  the  aggregate  quantity  of  water  discharged, 
oonoentrates  it  at  an  artificial  point  of  flow,  and  changes  its  character 
from  fresh  to  salt,  whereby  it  becomes  more  injurious  to  the  lower  owner 
upon  whose  land  it  is  discharged,  he  is  liable  for  the  injury  if  it  could 
have  been  avoided  by  reasonable  care  and  expenditure.  Pfeiffer  t. 
Brown,  660. 

WILLS. 

V  O0N8TRUOT10N  OF  —  Children,  Who  are. — Part  of  a  will  provided 
aa  follows:  "I  give,  devise,  and  bequeath  all  the  remainder  of  my  es- 
tate, real  and  personal,  in  equal  shares,  to  my  children  who  may  be  liv« 
ing  at  the  time  of  my  decease,  during  their  respective  natural  lives,  and, 
after  their  respective  deaths,  in  equal  shares  to  their  respective  ohil* 
dren;  and  if  any  child  shall  have  died  previous  to  my  decease,  leaving 
ehildren,  the  share  of  such  child  shall  go  to  his  or  her  cliildren  iu  equal 
shares;  provided,  that  if  any  of  my  said  children  shall  die  after  my 
decease,    without   children,  the  share  of  such    child  shall    be    equally 
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divided  among'my  other  children  in  the  Mme  manner  M  mj  other  M« 
tate."  This  was  construed  to  let  in  the  grandson  of  one  of  the  teata- 
tor's  daughters  so  that  he  took  the  share  of  his  grandmother  upon  her 
decease,  although  his  mother  had  died  before  the  making  of  the  will, 
and  bis  grandmother  had  no  other  children.  Douglas  v.  James,  817. 
2.  CoNSTKueriON— Right  of  Sdkvivor  to  Take.— Under  a  will  direct, 
ing  that  testator's  property  be  divided  equally  between  two  daughterst 
each  to  take  npon  arriving  at  a  certain  age,  and  that,  if  either  died  be- 
fore arriving  at  that  age,  her  children  should  inherit  her  share,  but,  if 
she  left  no  issue,  then  the  survivor  of  the  daughters  to  take  such  share, 
does  not  give  the  surviving  daughter  any  right  to  take  the  share  of  her 
sister  who  has  died  without  issue  after  arriving  at  the  age  designated 
in  the  wilL  Keepers  v.  Fidelity  Title  etc.  Co.,  397. 
S.  Undue  Infldencb  to  invalidate  a  will  must  be  such  as  to  control 
the  mental  operations  of  the  testator,  and  amount  to  a  substitution  of 
the  will  of  the  dominant  over  the  weaker  mind.  Fry  v.  Jones,  206. 
A.  Whether  Undue  Influence  has  been  Exercised  over  a  testator 
to  the  extent  of  producing  a  will  in  which  the  mind  and  purpose  of 
another  have  been  exercised  must  be  left  to  the  determination  of  the 
jury.  They  may  not,  it  is  true,  determine  it  without  evidence,  but  the 
courts  will  hesitate  to  declare  that  there  is  no  evidence  of  such  influ- 
ence when  the  jury  have  found  that  it  was  present.  If  it  appears  that 
the  contestant  of  her  father's  will  had  been  regarded  as  a  favorite 
daughter,  until,  in  his  old  age,  he  was  stricken  with  paralysis,  and  was 
left  in  the  exclusive  care  and  control  of  another  daughter  and  her  hus- 
band; that  out  of  their  presence  the  father  was  kind  and  affectionate  to 
the  contesting  daughter,  but  in  their  presence  constrained  and  silent, 
and  that  on  seeking  to  visit  him  she  was  by  them  excluded  from  his 
presence,  and  that  they,  in  his  presence,  talked  of  her  in  a  harsh  and 
prejudicial  manner,  the  verdict  of  a  jury  finding  the  existence  of  undue 
influence  will  not  be  set  aside  by  the  court.  Fry  v.  Jones,  206. 
f.  Testamentary  Capacitt.  —  Partial  Insanity  sufficient  to  defeat 
a  will  is  not  some  intermediate  stage  in  the  development  of  mental 
derangement,  but  a  disturbance  at  some  particular  point  of  the  mind 
Dot  involving  it  at  any  other  point.  Such  insanity  is  termed  a  delusion, 
and  a  will  made  under  the  influence  thereof  should  not  be  adnutted  to 
probate.  Taylor  v.  Tricli,  679. 
0.  Testamentary  Capacity. — Delusion  sufficient  to  avoid  a  will  !■  a 
creation  purely  of  the  imagination  such  as  no  sane  man  could  believe — 
a  belief  in  the  existence  of  something  that  does  not  exist;  and  the  proof 
of  the  existence  and  influence  of  a  delusion  in  any  particular  case  may 
be  found  in  the  surrender  of  the  will  to  imaginary  directions  regarded 
by  the  victim  as  the  directions  of  God,  or  of  spirits  speaking  to  him 
from  another  world,  or  to  the  control  of  an  impulse  due  to  an  imaginary 
state  of  facts.  Taylor  v.  Tricli,  679. 
7,  Testamentary  Capacity.  —  Partial  Insanity  sufficient  to  avoid  a 
a  will  is  a  deraugemeut  of  one  or  more  faculties  of  the  mind  which 
prevents  freedom  of  action,  and  the  question  to  be  determined  m  any 
given  case  is  whether  the  act  under  investigation  was  done  upon  coa> 
•ideration  of  existing  facts,  or  under  influence  of  a  delusion  that  con- 
trolled the  will  of  the  testator  and  destroyed  his  freedom  of  action. 
,Taylor  v.  Tricli,  679. 
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i»  rtWAMirrrAHT  Capacitt  —  Dslvsioks — Bvidinob.  —  If,  in  an  aotion 
eontesting  the  ralidity  of  a  will,  on  the  ground  that  the  testator  wa» 
kboring  under  a  delusion  at  the  time  of  its  execution,  but  was  other* 
wise  sane,  the  evidence  should  be  oonfined  to  the  issue  as  to  the  exist* 
ence  of  such  delusion,  and  evidence  of  the  testator's  general  insanity^ 
aa  to  whether  be  was  generally  competent  to  make  a  will  or  was  sane 
or  insane,  is  incompetent  and  inadmissible.     Taylor  v.  Trick,  679. 

9.  Tkstamentart  Capacity — Delusions. — If,  upon  the  contest  of  a  will, 
it  is  claimed  that  the  testator  was  subject  to  a  delusion,  the  question 
for  the  jury  to  determine  is  not  the  soundness  of  the  peculiar  viewa 
entertained  by  the  testator,  but  whether  they  so  impressed  his  mind, 
and  were  so  incorporated  into  his  mental  constitution,  as  to  control  his 
judgment  in  regard  to  the  use  and  disposition  of  his  property  so  as  to 
prevent  him  from  perceiving  or  appreciating  the  ordinary  duty  he  owes 
to  his  family,  or  their  claims  npon  him  as  a  father  in  that  respeet. 
Taylor  v.  Trick,  679. 
See  Dekds.  2;  Dsvrsi:  Distbibxttion;  Estoppbl,  8;  EyidmcI^  8k 

WITNESSES. 

1.  Production  or  When  Witness  is  in  Anotheb  Statb. — That  a  wltnew 
is  beyond  the  jurisdiction  of  the  state  is  error  in  admitting  his  evidence 
given  npon  a  former  trial  of  the  same  generally  a  sufficient  cause  for 
not  producing  him.  Hence,  there  is  no  case  when  it  appears  that,  after 
such  trial,  he  went  to  another  state.  The  question  as  to  whether  he  is 
"inaccessible,"  within  the  meaning  of  the  statute,  is,  under  all  the  cir« 
cumstances  of  the  case,  a  question  for  determination  by  the  trial  court 
in  the  exercise  of  a  sound  discretion.     Atlanta  etc.  Ry.  Co.  v.  Oraviti,  145. 

IL  Impeachment  of  When  He  did  not  Testify  to  any  Material  Faot.^ 
One  who  places  a  witness  on  the  stand  cannot  complain  that  subse* 
quently  testimony  was  received  to  impeach  such  witness,  though  the 
fact  that  he  testified  to  was  not  material.     Davis  v.  Commonwealth,  201. 

t.  iMPEACHiNa.— The  Bad  Character  of  the  Witness  Two  Years  Bb- 
roRB  the  time  at  which  he  testifies  is  admissible,  because  it  may  tend 
to  throw  light  on  his  reputation  at  the  time  of  the  triaL  Davit  ▼. 
Commonwealth,  201. 

4,  Trial  —  Jury  may  Find  State's  Evidence  to  be  True  in  Part  and 
False  in  Fart. — In  a  joint  prosecution  for  burglary,  where  two  of  the 
defendants  turn  state's  evidence,  it  is  not  for  the  jury  to  give  full  cre> 
dence  to  all  of  their  testimony  or  to  wholly  reject  it.  They  may  well 
find,  upon  a  consideration  of  all  the  evidence,  that  a  part  of  such  tea* 
timony  is  true  and  the  rest  false.     State  v.  Harrison,  864. 

B^  Expert  Evidence. — A  Praoticinq  Physician  is  a  competent  witness  to 
express  an  opinion  as  an  expert  touching  the  probable  efifect  of  wounds 
such  as  other  witnesses  have  described,  with  reference  to  their  ade« 
quacy  and  tendency  to  produce  death,  though  he  has  never  seen  or 
examined  the  wounds  himself.      Von  Pollnitz  v.  State,  72. 

t.  Railroad  Companies— Evidence  as  to  Checking  Speed  of  Train. — 
The  mere  opinion  of  a  locomotive  engineer  that  a  heavy  passenger  train, 
made  up  of  a  locomotive  and  six  cars,  and  running  on  a  down  grade  at 
the  rate  of  forty-five  miles  an  hour,  could  be  stopped  within  a  distance 
of  one  hundred  yards,  is  not  sufficient  to  overcome  the  positive  and 
ancontradioted  evidence  of  the  engineer  and  fireman  upon  the  identical 
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tmia  that  erverj  thing  was  dona  which  possibly  ooald  be  done  to  stop 
it,  and  that,  notwithstanding  such  efforts,  it  was  not  stopped  within  ft 
distanoe  of  over  four  hundred  yards,  especially  where  suoh  erldenoe 
VM  strongly  corroborated  by  that  of  experts  in  snob  matten.  AtiamtO 
m,  By.  Co.,  T.  OravUt,  145. 
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